s
¢

Robtert Spalling e ) e

From: Robert Spailina

Seni: Friday, February 08, 2013 841 PM

To: Fam Stmon

e Elint Bernstein, Ted Bernstem, Lisa Sue Friedstain, Jilk fantoni, Jill M. lanioni, Chnstine P
Yates -~ Duecior @ Tripp Scott

Subject: Re Henfage Policy

The {aw does nat REQUIRE 3 trust to pay proceeds. The terms of lost wills and trusts are routinely proved up through
parcle evidence. The lawyer | spoke with at Heritage tald me that this happens once every ten days and Lhe estate is
rarely if ever the heneficiary of the proceeds on a lost trust instrument. | have NEVER heard of proceeds being paid to

the probate court.

Your father changed himseff to the owner of the policy because he wanted 10 have the RIGHT to change beneficiaries
despite the fact that it causes inclusion of the proceeds in his estate for estate tax purposes. Very near {o his death he
requested beneficiary change forms but never actually changed the heneficiaries. | will give you one guess who he
thought of including and it was none of bus grandchildren. | counseled him net to do this and the form was never

executed.

As for your father's intert, that is the most important thing and the court will always look 1o carry that aut. The fact that
he changed his dispositive documents to include anly his grandchildren lends credibility to the fact that be intended that
the insurance proceeds would go to his five children. He knew that the trust provided for his children some of whoam he

knew needed the money, Additionally we had a conference call prior to his death with all of you where he discussed his

plans regarding his estate and yaur mother's estate with all of you. This shauld be of no surprise to anyone.

Battom ling is that we do not need 10 have the trust for the carrier to pay the proceeds. The carrier is locking for a court
prder to pay them 1o a seccessor trustee who will distribute them among the beneficigries.

| do not and have never had a copy of the paolicy,

Lets stop making this more difficult than it is. Your father told me that the trust provided that the proceeds were going
to his children. Pam saw him execute the trust with the same attorney that prepared her own trust a copy of which |
have and will offer up to fill in the boilerplate provisions, We have an $5-4 signed by your mothear to ohtain the EIN.
There is not one shred of evidence that the trust was terminated which is the only circumnstance that would require
payment af the proceeds ta the estate.

The fact that your father requesied change forms prior to death and didn’t execute them speaks to the existence of the
trust and that he intended that you all receive an equal share ¢f the proceeds.

| hope that this helps to guide you and unite you in your decision.

Have a rice weekend,

Sent from my iPhone
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On Feb 8, 2013, at 7:41 PM, "Pam Simon” <psimon@stpcorp.coms wrote: Deponenw
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Yad - bad news - we don't have copies of the pelicy - dad probably ieek it vw.oen he emptied his ofikce /
prohably the trust too! The carrier seems to be the only one with a copy As 10 the other items, we
should do a call cause the premise is off. Have a good weekend.

Fam

On Feb 8, 2013, at 5:48 PM, "Eliot Bernstein” <iviewit@gmail.com> wrote:

Thanks for your respense to my anaiysis of the Heritage matier; however, | believe your
comments assume | do not understand the trust concept and its utility, and your
analysis i1s based on the theory of estate planning using trusts and not the importance of
having the actual trust document. | started by again requesting a copy of the Heritage
policy. | need to review the policy’s provisions respecting how death benefit proceeds
are dealt in sitvations where a beneficiary designation fails. This is a simple request. You
and Pam indicated that you each have a copy of the policy. Robert said he has a copy of
the policy. PLEASE send a vopy to me. | assure you that nothing will transpire until | have
reviewed the policy.

| have been advised that in sifuations where a teneficiary designation fails, an insurer
will in almost all situations pay the proceeds into the probate court and ask the court to
determing to whom the proceeds are payable and ask for a release. The position | took
in my prior email is clear; that a probate court will likely decide that the proceeds will go
to the grand children through the estate and the pour over trust. This analysis troubles
you because the Heritage proceeds would thus be considered an estate assef and
subject 1o creditor claims. | understand your concerns. But uniess the 1995 trust
document is located, and unless the Heritage policy provides otherwise, this 1s how it
most likely will play out.

Your comments about Dad’s desires and s estate planning experience are simply not
relevant; however, | could understand that you may wish to make this argument ta the
probate court. All of the meestings, time and enecgy being spent trying to come up with
a way 0 convince Heritage to pay the benefits pursuant to what Robert believes the
1995 trusi said is wasted energy, unless Heritage agrees (o pay the proceeds pursuant
to some form of settlement and release agreement. If you want me to even consider
such an arrangement, in addition to reviewing the Heritage policy, | will reguire a letter
from Herilage specifically stating that Heritage may make the proceeds payment under
such an arrangement. It shauld be easy ta get such a letter if Henitage is willing to
consider such an arrangement,

Now that you know my posilion, | will respond o your comments resgecting my analysis
in my prier email. We all know that like you and Pam, Dad spent his career in the
insurance business, 1 also spent years in the insurance business. In fact, Dad was gne of
the best and most innovated al it. Just lock at his and your company's (LIC} web site for
confirmation. As an expert, Dad understood 2/l the benefits of designating a trust as the
heneficiary under a life policy. You keep the proceeds out of the estate and probate
process, and the proceeds are not subject to creditor claims. You and Pam and even |
understand these concepts too. So does Mr. Spaliina, as an expert eslates lawyer. All of
us [you, Pam, Robert and me) also know that having the actual trust dorument is
essential 1o ensuring that the nsurance proceeds are actuaily paid to the trust, The
reason why insurers will not make payment pursuant to a missing trust document is that
the insured had the nght and ability to make changes to the trust document, including
the beneficiaries thereunder until the day he died. You commented that Mr. Spallina
said it is Heritage's policy not to make paymenis to an estate in situations where a trust
is lost. Is that your experience with insurance companies? Perhaps Heritage's position is
that it will pay the proceeds tc the court {not the estate} and the judge determines how
the proceeds are distributed. My friends in the business tell me that this is precisely
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what insurance compames do, albeii through the probate couri. 1,40 i5 also why Mr
Spalling included that clause | mentioned in Dad's will, so any such aroceeds flow
through to Bad’s pour over lrusi as a backup. Mast wills include such a clause even
though many peopte employ a trust. Trusts do get lost or are revoked. Reneficiary
designations fail for a variety of reasons.

Your comments regarding the many times Dad dealt with the Heritage policy in recent
years interests me, In 2012 Dad did redo his estate plan with Mr, Spallina. In the last
couple of years Dad and you (and perhaps Robert} dealt with reinstating the Herftage
policy and cunsidered a life payment buyout. In all those accasions, Dad could have
changed the beneficiaries, but you state he did not. | understand, but fzil to see the
relevance, based on the ahove analysis. But because yau are in the business and counsel
your clients to use trusts, why 2id you not request a copy of the 1995 trust from Dad
during those events? Why dida’t Mr. Spallina require that Dad give him a copy during
the 2012 estate planning overhaul, and tnsist on having 3 copy? Mr. 5pallina told us that
he and Dad met often and discussed Dad's financial affairs. Mr. Spallina knew and knows
that having the actual trust document was essential, and 1 am find it hard to believe he
did not insist onincluding a copy with Dad's 2012 estate planning documents, If | were
Dad's estates lawyer and Dad did not pravide me a requested copy, | would have copies
of letters requesting the trust document, at the very least to protect myself against any
claims. And why did Dad not make sure that you all had copies?

| also find it curious that no one has come forth to state the sieps that were taken (o
locate the 1995 trust. Who took the steps, where did they look, and who did they speak
with. | was not permitted to go into Dad's bouse after he died, sa who taok the contents
of Dad's safe? Whao looked al the contents of Dad's safe deposit box?-

You start by stating that Dad did not have 10 Grandchildren in 1595, so it was nai his
then desire to name them as beneficiaries. But absent the actual trust docwment, it is
possible he named his then living grandchitdren. BUT, the 1995 trust document cannot
be located, so we will never know.

hiy fraudutent conveyance analysis is based on the above comments. A ¢reditor would
argue that the narmed beneficiary was the 1995 trust. |t was lost. [n those cases, insurers
pay death benefits to the probate couri. The proceeds thus become part of the estate
even if the judge decides that the groceeds ge through the gour aver trust, You are in
the insurance business Ted. | am surprised you do not know this. Thus | remain
concerned that if Heritage agrees tg pay the proceeds in trust pursuant to same form of
setttement and release {which is your plan to avoid creditors issues) that a creditors
lawyer will seek 1o reach those proceeds on the fraudulent conveyance theory,
Obvigusly, you and Robert are trying awfully hard to get Heritage to do this for the very
reason of aveiding creditors’ claims. More facts to help a creditar's lawyer reach the

proceeds.

Sa | wauld suggest my eeanomic analysis is correct when you consider the law and not
just Dad’s desires. Again, the law requires an actual trust document, not the concept of
a trust. It is required because the trust document can be changed and is the best and
only evidence of where the proceeds should go. Unfortunately, Dad intent or desires
likely are not relevant. He knew this, which again is why | am shacked that Dad did not
give copies to gach of you.

Eliat [. Bernstein
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