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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA  

 

TED BERNSTEIN, as Trustee      Probate Division 

of the Shirley Bernstein Trust Agreement   Case No.:  

dated May 20, 2008, as amended,  

 

Plaintiff,  

 

v.  

 

ALEXANDRA BERNSTEIN; ERIC BERNSTEIN;  

MICHAEL BERNSTEIN; MOLLY SIMON;  

PAMELA B.SIMON, Individually and as Trustee  

f/b/o Molly Simon under the Simon L. Bernstein  

Trust Dtd 9/13/12; ELIOT BERNSTEIN, individually,  

as Trustee f/b/o D.B., Ja. B. and Jo. B. under the  

Simon L. Bernstein Trust Dtd 9/13/12, and on  

behalf of his minor children D.B., Ja. B. and Jo. B.; 

 JILL IANTONI, Individually, as Trustee f/b/o J.I.  

under the Simon L. Bernstein Trust Dtd 9/13/12, and 

on behalf of her Minor child J.I.; MAX FRIEDSTEIN;  

LISA FRIEDSTEIN, Individually, as Trustee f/b/o  

Max Friedstein and C.F., under the Simon L.  

Bernstein Trust Dtd 9/13/12, and on behalf of her  

minor child, C.F.,  

 

Defendants. 

______________________________/ 

 

COMPLAINT 

 Plaintiff, TED BERNSTEIN, as trustee of the Shirley Bernstein Trust Agreement dated 

May 20, 2008, as amended (the “Trust”), files this Complaint against and provides notice to 

those interested in the Trust, Defendants, ALEXANDRA BERNSTEIN; ERIC BERNSTEIN; 

MICHAEL BERNSTEIN; MOLLY SIMON; PAMELA B. SIMON, Individually and as Trustee 

f/b/o Molly Simon under the Simon L. Bernstein Trust Dtd 9/13/12; ELIOT BERNSTEIN, 

individually, as Trustee f/b/o D.B., Ja. B., and Jo. B. under the Simon L. Bernstein Trust Dtd 
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9/13/12, and on behalf of his minor children D.B., Ja. B., and Jo. B.; JILL IANTONI, 

Individually, as Trustee f/b/o J.I. under the Simon  L. Bernstein Trust Dtd 9/13/12, and on behalf 

of her Minor child J.I.; MAX FRIEDSTEIN; LISA FRIEDSTEIN, Individually, as Trustee f/b/o  

Max Friedstein and C.F. under the Simon L. Bernstein Trust Dtd 9/13/12, and on behalf of her 

minor child, C.F., and states that at all times relevant: 

1. Plaintiff Ted Bernstein is over the age of 18, a resident of Palm Beach County, 

Florida and is the Trustee of the Shirley Bernstein Trust Agreement dated May 20, 2008, as 

amended, under Article IV.C.1 of the Trust (“Trustee.”) 

2. Shirley Bernstein died on December 10, 2010, and at the time of her passing was 

a resident of Palm Beach County, Florida.  

3. Prior to her death, Shirley Bernstein created a trust known as the Shirley 

Bernstein Trust Agreement dated May 20, 2008 (“Shirley’s Trust”). 

4. Shirley Bernstein was a resident of Palm Beach County, Florida when she created 

Shirley’s Trust.  

5. An authentic copy of Shirley’s Trust is attached as Exhibit “A”. 

6. Shirley’s Trust, Exhibit A, is clear and unambiguous.  

7. Shirley Bernstein was survived by her husband, Simon L. Bernstein. 

8. The marriage between Shirley and Simon L. Bernstein was the first and only 

marriage for each of them.   

9. The marriage lasted 52 years, and during that time Shirley and Simon had five 

natural born children.  Neither Simon nor Shirley had any other children. 
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10. The five children of Shirley and Simon are Plaintiff Ted Bernstein, and 

Defendants Pamela B. Simon, Eliot Bernstein, Jill Iantoni and Lisa Friedstein, each of whom is 

living, over the age of 18 and a lineal descendant of Shirley.  

11. Shirley Bernstein was the original sole trustee of Shirley’s Trust and, upon her 

death, was succeeded as sole trustee by Simon L. Bernstein. 

12. Simon L. Bernstein died on September 13, 2012.  

13. Simon L. Bernstein was succeeded as sole trustee of Shirley’s Trust by son Ted 

Bernstein, who presently serves as sole trustee of Shirley’s Trust.  

14. It is believed that Shirley Bernstein amended Shirley’s Trust by executing a 

document titled “First Amendment to Shirley Bernstein Trust Agreement” dated November 18, 

2008.  An authentic copy of the First Amendment to Shirley Bernstein Trust Agreement dated 

November 18, 2008 is attached as Exhibit “B”.  This First Amendment has no bearing on the 

issue in this case. 

15. There is another document which purports to have the same title, “First 

Amendment to Shirley Bernstein Trust Agreement”, which also purportedly is dated November 

18, 2008.  Such document, which the Trustee first learned of in mid-January 2014, is not a valid 

amendment to Shirley’s Trust, and has no bearing on this issue in this case. 

16. With regard to the Shirley Trust, the only genuine and authentic trust documents 

signed by Shirley during her lifetime are Exhibits “A” and “B”.    

17. Pursuant to Shirley’s Trust, upon Shirley’s death, a “Family Trust” is created 

pursuant to Article II, ¶ C.1. 
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18. Pursuant to Shirley’s Trust, no “Marital Trust” is created, as that term is used in 

Article II of Shirley’s Trust. 

19. Article II, ¶ E. 1. of Shirley’s Trust granted to Shirley’s surviving spouse, Simon 

L. Bernstein, a limited or special power of appointment over the Family Trust to or for the 

benefit of Shirley Bernstein’s “lineal descendants and their spouses.” 

20. The Shirley Trust was funded by assets transferred to it during Shirley’s life and 

also was funded by the residue of her estate.   

21. After Shirley’s death, the beneficiary of the Shirley Trust was Simon L. Bernstein 

during the remainder of his life. 

22. Upon Simon’s death, the Shirley Trust provided to Simon a Limited Power to 

appoint the trust’s assets “to or for the benefit of one of more of my [Shirley’s] lineal 

descendants and their spouses.”  

23. The Shirley Trust provides an alternate or default disposition for any parts of the 

trust that Simon does not or cannot effectively appoint: such assets “shall be divided among and 

held in separate Trusts for my [Shirley] lineal descendants then living, per stirpes.”  

24. Simon exercised his Special Power in Article II in the Will of Simon L. Bernstein 

dated July 25, 2012 (“Simon’s Will”).   

25. An authentic copy of Simon’s Will is attached as Exhibit “C”.   

26. Simon’s Will specifically references Shirley's Trust and the power given to him 

under subparagraph E.1 of Article II of Shirley's Trust.  The relevant provision of Simon’s Will 

reads: 
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Under Subparagraph E.1. of Article II of the SHIRLEY 

BERNSTEIN TRUST AGREEMENT dated May 20, 2008, (the 

“Shirley Trust”), I was granted a special power of appointment 

upon my death to direct the disposition of the remaining assets of 

the Marital Trust and Family Trust established under the Shirley 

Trust.  Pursuant to the power granted to me under the Shirley 

Trust, upon my death, I hereby direct the then serving Trustees of 

the Marital Trust and the Family Trust to divide the remaining 

assets into equal shares for my then living grandchildren and 

distribute said shares to the then serving Trustees of their 

respective trusts established under Subparagraph II.B. of my 

Existing Trust, as referenced below, and administered pursuant to 

Subparagraph II.C. thereunder. 

 

27. In essence, through his Special Power, Simon directed Shirley's Trustee to divide 

the remaining trust assets into equal shares for his then living grandchildren, to be added to trusts 

established for each such grandchild under Simon's Trust. 

28. The persons identified by Simon, “his then living grandchildren,” all appear to be 

among the class of permitted appointees as defined in the Shirley Trust to be Shirley’s “lineal 

descendants and their spouses”. 

29. Because Simon exercised his power of appointment, the assets in the Shirley 

Trust do not pass under the Shirley Trust to the alternate, default beneficiaries: “my lineal 

descendants then living, per stirpes.”   

30. The class of permissible appointees for Simon’s power (Shirley’s “lineal 

descendants and their spouses”) is different that the class of alternate/default beneficiaries 

(Shirley’s “lineal descendants then living, per stirpes”). 

31. Because Simon L. Bernstein exercised his Special Power in favor of his [and also 

Shirley’s] grandchildren, none of Shirley’s and Simon’s children is a beneficiary under the 
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Shirley Trust.  Thus, it appears that neither Ted, Pam, Eliot, Lisa or Jill are to receive any portion 

of the assets in the Shirley Trust. 

32. Pursuant to Article IV.C.1., upon Simon’s death, Ted became the Successor 

Trustee of the Shirley Trust.  Ted also serves as the Successor Personal Representative of 

Shirley’s Estate. 

33. Sometime after Simon’s death, a significant asset of Shirley's Trust (a 

condominium) was sold.  The decision was made to make a partial interim distribution to all of 

the beneficiaries of the Shirley Trust.  At the time of this decision, the Trustee was not aware of 

any question or issue as to Simon’s right to appoint the assets to his ten grandchildren. 

34. The Trustee attempted to make a partial interim distribution to the trusts for all ten 

living grandchildren of Simon, into a separate trust for each grandchild under the Simon L. 

Bernstein Trust Dtd 9/13/12, with the respective parent of each grandchild as the trustee.   

35. The Trustee was able to complete the partial interim distributions to the trusts for 

seven of the ten living grandchildren of Simon, but not to Eliot’s children.  Despite having tried 

on numerous occasions, the Trustee was unable to make a partial interim distribution to the trusts 

for the other three living grandchildren (Eliot’s minor children) because Eliot refused to accept 

these distributions.  

36. The Trustee believes that there is a disagreement between and among the children 

and grandchildren of Shirley Bernstein as to effect of the exercise of the power of appointment 

by Simon L. Bernstein and which persons are entitled to receive a distribution from the Shirley 

Trust. 
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37. The disagreement and dispute involves the interpretation of the Shirley Trust and 

the construction of Article III.E.1 of Shirley’s Trust, which defines who is Shirley Bernstein’s 

“child”, “children”, and “lineal descendant” “for the purposes of the dispositions made under this 

Trust.” 

38. Article III.E.1 of Shirley’s Trust states that, “for purposes of the dispositions 

made under this Trust, my children, Ted S. Bernstein (“TED”) and Pamela B. Simon (“PAM”) 

and their respective lineal descendants shall be deemed to have predeceased the survivor of my 

spouse and me [Shirley]”. 

39. At the time of Simon’s death, there were ten grandchildren who were alive:  

Alexandra Bernstein, Eric Bernstein, Michael Bernstein, Molly Simon, D.B., Ja. B., Jo. B., J.I., 

Max Friedstein and C.F. 

40. If the exclusionary language of Article III.E.1 of Shirley’s Trust applies to 

Simon’s exercise of his Special Power, then Simon’s then living grandchildren, at the time of his 

death, could be construed to include only D.B., Ja. B., Jo. B., J.I., Max Friedstein and C.F. 

41. If the exclusionary language of Article III.E.1 of Shirley’s Trust does not apply to 

Simon’s exercise of his Special Power, then the appointment would be in favor of all ten 

grandchildren identified in ¶40.   

42. A telephone conference occurred in May 2012 between and among Simon L. 

Bernstein, his lawyer Robert Spallina, each of Shirley’s and Simon’s children (Ted, Pam, Eliot, 

Jill and Lisa), and some or all of their spouses. 
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43. Based upon the discussions during that telephone call, there is no uncertainty that 

Simon L. Bernstein advised each of his children that Shirley’s and Simon’s wealth was going to 

be divided equally among all ten grandchildren. 

44. Each of Simon’s children, including Eliot, acknowledged and agreed with 

Simon’s stated decision to leave all of his and Shirley’s wealth to the ten grandchildren. 

45. Despite Simon L. Bernstein’s stated intentions and his actual exercise of his 

Special Power through his Will, the Trustee presently is uncertain whether to distribute assets in 

favor of ten or only six grandchildren, or otherwise. 

46. Palm Beach County, Florida is where the Trustee administers Shirley’s Trust, is 

the location where the books and records of Shirley’s Trust are kept, and is the principal place of 

administration of Shirley’s Trust.   

47. This proceeding seeks the intervention of this Court in the administration 

Shirley’s Trust by an interested person, the Trustee, and declaratory relief.   

48. This Court has subject matter jurisdiction pursuant to Sections 736.0203 and 

736.0201, Florida Statutes. 

49. Pursuant to Article III.I, Shirley’s Trust is governed by the laws of the State of 

Florida.  

50. This is a judicial proceeding concerning Shirley’s Trust pursuant to Section 

736.0201, Florida Statutes. 

51. Venue is proper in this Court pursuant to Section 736.0204, Florida Statutes.  

52. Venue is appropriate in the Probate Division of this Court pursuant to 

Administrative Order 6.102-9/08. 
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53. Plaintiff Trustee is entitled to retain counsel pursuant to Article IV.A.29 of 

Shirley’s Trust and Section 736.0816 (20), Florida Statutes. 

54. Plaintiff Trustee has retained the undersigned counsel, and has agreed to pay it 

reasonable attorney’s fees and to reimburse it for costs and may do so from Shirley’s Trust.  

Defendants and Potential Beneficiaries 

55. Defendants Alexandra Bernstein, Eric Bernstein, and Michael Bernstein are lineal 

descendants of Ted S. Bernstein.
1
  Each is over the age of 18 and claims a beneficial interest in 

the Shirley Trust. 

56. Defendant Molly Simon is a lineal descendant of Defendant Pamela B. Simon.  

She is over the age of 18 and claims a beneficial interest in the Shirley Trust.  

57. Defendant Pamela B. Simon, Individually and as Trustee f/b/o Molly Simon 

under the Simon L. Bernstein Trust Dtd 9/13/12, is over the age of 18.  As Trustee, she claims a 

beneficial interest in the Shirley Trust, and individually also may claim a beneficial interest in 

the Shirley Trust. 

                                                           

 

1
  Ted S. Bernstein is the Trustee of three separate trusts created f/b/o Alexandra, Eric and 

Michael Bernstein under the Simon L. Bernstein Trust Dtd 9/13/12.  Solely in the capacity as 

Trustee of each of these three trusts, each of which received an partial interim distribution, Ted 

S. Bernstein has signed a Receipt of Partial Distribution, agreeing to return the distribution if the 

Court determines that the distribution should not have been made.  Ted S. Bernstein believes that 

the power of appointment was validly exercised by Simon L. Bernstein and that the prior partial 

interim distributions were proper; however, individually he takes no position in this lawsuit and 

agrees to abide by any final, non-appealable order entered by this Court with respect to the 

construction of the Shirley Trust.  Ted S. Bernstein, individually, makes no claim of entitlement 

to any individual right to receive any devise, bequest, inheritance or beneficial interest in any 

portion of the Shirley Trust or her estate. 
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58. D.B., Ja. B. and Jo. B. are minors and are lineal descendants of Defendant Eliot 

Bernstein, who is their father and claims on behalf of each minor child a beneficial interest in the 

Shirley Trust. 

59. Eliot Bernstein, Individually, as Trustee f/b/o D.B., Ja. B. and Jo. B. under the 

Simon L. Bernstein Trust Dtd 9/13/12, and on behalf of his minor children D.B., Ja. B. and Jo. 

B., is over the age of 18.  As Trustee, he claims a beneficial interest in the Shirley Trust, and 

individually also may claim a beneficial interest in the Shirley Trust. 

60. J.I. is a minor and a lineal descendant of Jill Iantoni, who is her mother and claims 

on behalf of her minor child a beneficial interest in the Shirley Trust 

61. Jill Iantoni, Individually, as Trustee f/b/o J.I. under the Simon  L. Bernstein Trust 

Dtd 9/13/12, is over the age of 18.  As Trustee, she claims a beneficial interest in the Shirley 

Trust, and individually also may claim a beneficial interest in the Shirley Trust. 

62. Defendant Max Friedstein is a lineal descendant of Defendant Lisa Friedstein.  He 

is over the age of 18 and claims a beneficial interest in the Shirley Trust 

63. C.F. is a minor and lineal descendant of Lisa Friedstein, who is her mother and 

claims on behalf of her minor child a beneficial interest in the Shirley Trust. 

64. Lisa Friedstein, Individually, as Trustee f/b/o Max Friedstein and C.F. under the 

Simon L. Bernstein Trust Dtd 9/13/12, and on behalf of her minor child, C.F., is over the age of 

18.  As Trustee, she claims a beneficial interest in the Shirley Trust, and individually also may 

claim a beneficial interest in the Shirley Trust. 

65. Each of the Defendants is subject to personal jurisdiction pursuant to Section 

736.0202, Florida Statutes. 
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COUNT I –DECLARATORY AND OTHER RELIEF 

66. Trustee restates the allegations contained in Paragraphs 1-65. 

67.  This is a cause of action to ascertain beneficiaries, to determine a question arising 

in the administration or distribution of Shirley’s Trust, to obtain a declaration of rights, and to 

instruct and discharge the trustee.  

68. This cause of action seeks a declaration and other relief or intervention by this 

Court as to who should receive Shirley’s Trust; whether and to what extent Simon L. Bernstein’s 

exercise of his limited or special power of appointment pursuant to his will should be given 

effect; which if either of the documents titled First Amendment of Shirley’s Trust is valid; to 

whom the Trustee should distribute the assets of Shirley’s Trust; and a discharge of the Trustee.  

69. It is in doubt as to whether Eliot Bernstein adequately represents the interests of 

his minor children and whether there are conflicts of interest between Eliot and the interests of 

his minor children, each of whom is expressly named in the Special Power.   

70. This is an action for declaratory relief pursuant to Chapter 86 of the Florida 

Statutes and seeking the intervention of the Court in the administration of the Trust, pursuant to 

Section 736.0201, Florida Statutes.  

71. The Trustee, and the Trust, will suffer irreparable harm if relief is not granted. 

72. There is no other adequate remedy at law. 

73. The relief sought constitutes and deals with a bona fide question between the 

Trustee and the Defendants.  

74. The declaration sought deals with a present state of facts or presents a controversy 

as to a state of facts. 
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75. The Trustee has a justiciable question and has a bona fide, actual, and present 

practical need for a declaration from this Court.    

76. The Trustee’s rights, duties, and obligations are dependent upon the facts or law 

applicable to the facts. 

77. The seeds of litigation are ripening such that a declaration from this Court will 

benefit the Trust. 

78. Further, to the extent that the Court determines any prior interim distribution to 

have been improper, Plaintiff seeks supplemental relief in the form of an order directing and 

compelling the recipients of the any and all such distributions to return the funds.  To date, funds 

were distributed to Lisa Friedstein, as Trustee for Max Friedstein and C.F.; Jill Iantoni, as 

Trustee for J.I.; Pamela B. Simon, as Trustee for Molly; and Ted S. Bernstein, as Trustee for 

Alexandra, Eric and Michael.  Eliot as Trustee for his three children refused the interim 

distribution, even though it appears that his minor children should receive some distribution 

under the exercise of the Special Power.  Each of the trustees who received a distribution for 

their children signed a Receipt of Partial Distribution, agreeing to return the distribution of the 

Court determines that the distribution should not have been made. 
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WHEREFORE, Plaintiff prays that this Court: (i) make a declaration and otherwise 

intervene in the administration of the Trust, as aforesaid; (ii) instruct the trustee to whom to 

distribute the assets of Shirley’s Trust; (iii) declare whether the power of appointment was 

validly exercised by Simon in accordance with his stated wishes; (iv) determine who are the 

proper recipients of distributions of the assets of the Shirley Trust pursuant to the power of 

appointment, and if appropriate, direct the return of any funds distributed; (v) grant the Plaintiff 

Trustee his attorneys’ fees and costs and other relief as may be just and proper.  

Dated this 6th day of August, 2014. 

ATTORNEYS FOR PLAINTIFF 

MRACHEK, FITZGERALD, ROSE,  

KONOPKA, THOMAS & WEISS, P.A. 

                                         505 South Flagler Drive, Suite 600 

West Palm Beach, FL 33401 

(561) 655-2250 Telephone  

(561) 655-5537 Facsimile 

e-mail: arose@mrachek-law.com 

  

  

By: /s/  Alan B. Rose   

                                           Alan B. Rose     

 Fla. Bar No.  961825 

 

    – and –  

 

PANKAUSKI LAW FIRM P.L.L.C. 

120 South Olive Avenue, Suite 701 

West Palm Beach, FL 33401 

Phone: (561) 514-0900 

courtfilings@pankauskilawfirm.com   

  

  

By:  /s/ John J. Pankauski   

 John J. Pankauski, Esquire 

 Florida Bar No.:  0982032 
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