
IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA

PROBATE DIVISION

CASE NO.: 502014CP002815XXXXSB (IY)

OPPENHEIMER TRUST COMPANY
OF DELAWARE, in its capacity as
Resigned Trustee of the Simon Bernstein
Irrevocable Trusts created for the benefit
of Joshua, Jake and Daniel Bernstein,

Petitioner,

vs.

ELIOT AND CANDICE BERNSTEIN,
in their capacity as parents and natural
guardians of JOSHUA, JAKE AND
DANIEL BERNSTEIN, minors,

Respondents.
_/

OPPENHEIMER TRUST COMPANY OF DELAWARE’S
MOTION TO STRIKE OR SEVER COUNTER-COMPLAINT

Petitioner, OPPENHEIMER TRUST COMPANY OF DELAWARE (“Oppenheimer”),

as the resigned trustee of three irrevocable trusts created by the late Simon Bernstein for the

benefit of his minor grandchildren, Joshua, Jake and Daniel Bernstein, moves to strike or abate

the “Counter-Complaint” filed in this action by non-party, Eliot Bernstein, or to sever the

Counter-Complaint from the main claim and stay the Counter-Complaint pending resolution of

the main claims and alleged “related claims.” In support hereof, Oppenheimer states:12

1 Oppenheimer filed this action solely in its capacity as the Resigned Trustee and does not, by the filing of this
Motion, voluntarily appear in this action or subject itself to the jurisdiction of this Court in any other capacity.

2 Oppenheimer has simultaneously filed a Motion to Appoint Guardian Ad Litem for Minor Beneficiaries (the
Minor Beneficiaries are only real parties in interest in this action). If that Motion is granted, it will be up to the
guardian ad litem (not Eliot Bernstein) to plead on behalf of the Minor Beneficiaries).
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I. SUMMARY OF RELIEF SOUGHT

1. Oppenheimer filed this action against Eliot and Candice Bernstein (the

“Bernsteins”), in their representative capacities (as the parents and natural guardians of

Oppenheimer’s minor beneficiaries, Joshua, Jake and Daniel Bernstein (the “Minor

Beneficiaries”)). Critically, the Minor Beneficiaries are the only beneficiaries under the small

“Grandchildren Trusts” that are the subject of Oppenheimer’s Petition, and therefore, the only

real parties in interest on the respondent side of this action. The Bernsteins have no standing

to file a “Counter-Complaint” individually (or in any capacity other than that in which they

were sued). Because the Bernsteins (themselves, non-parties) impermissibly filed a Counter-

Complaint in their individual and other capacities, the Counter-Complaint is a nullity and must

be stricken.

2. The Counter-Complaint should be stricken or abated because it is duplicative of

several other lawsuits already pending before this Court and other courts, and appears on its

face to violate a “vexatious litigant” injunction entered against Eliot Bernstein by the United

States District Court for the Southern District of New York. According to the Bernsteins, the

Counter-Complaint “is related to [nine other lawsuits pending] worldwide involving Eliot

Bernstein where there are claims of conspiracy…” The Bernsteins have declared all of these

“related” actions, en masse, to be a single “adversary proceeding,” see Declaration of

Adversary Proceeding filed in this action (p. 7), and have expressly incorporated all “pleadings,

rulings, evidence, etc.” from all of these other lawsuits “and others related” into the Counter-

Complaint. See Counter-Complaint, ¶ 108, 237. Given the pendency (or prior adjudication) of

these other lawsuits, to avoid duplication and preserve judicial resources, the Court should

order that any counterclaims filed in this action be limited to issues related to the Grandchildren
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Trusts (and be filed on behalf of the beneficiaries thereof – the Minor Beneficiaries). The

Counter-Complaint, in its present form, should be stricken.

3. The Counter-Complaint should be stricken because it is an unmanageable,

unworkable document, violative of basic rules of pleading. It is impossible to discern who is

suing who and in which capacity(ies). Eliot Bernstein is suing in more than twenty (20)

capacities. He is seeking all relief against all counterclaim-defendants in all counts based upon

generalized allegations of “conspiracy” (and there is no specific allegation that Oppenheimer

was a party to any agreement to conspire).

4. At a minimum, the Counter-Complaint should be severed from the narrowly-

tailored main claim, and stayed, in the interest of judicial economy.

II. ARGUMENT

A. Procedural Background

5. On July 8, 2010, on the Bernsteins’ Petition, this Court (in Case Nos.

502010CP003123XXXXSB, 502010CP003125XXXXSB and 502010CP003128XXXXSB)

entered Final Orders appointing Oppenheimer Trust Company as the successor trustee of three,

irrevocable trusts created by the late Simon Bernstein for the benefit of his minor

grandchildren, Joshua, Jake and Daniel Bernstein (the “Grandchildren Trusts”). Copies of

those Orders are attached hereto as Composite Exhibits “A” through “C.” Oppenheimer

requests that the Court take judicial notice of the Final Orders pursuant to §§ 90.201(1) and/or

90.202(6), Florida Statutes.3

6. On July 30, 2010, Oppenheimer Trust Company accepted the Court’s

appointments and began serving as Trustee of the Grandchildren Trusts. See Exhibit “D” (the

3 Mr. Bernstein alleges “that the fiduciaries of the Estates, Trusts and corporate entities sued hereunder are alleged
to have gained their fiduciary positions through a series of fraudulent documents…” See Counter-Complaint, ¶
291. It is unclear if his allegation of fraud extends to the Court’s Final Orders appointing Oppenheimer as trustee.
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Affidavit of Oppenheimer representative Hunt Worth authenticating the three “Acceptance”

documents signed by him on July 30, 2010). 4

7. On May 26, 2014, Oppenheimer resigned as the Trustee of the “Grandchildren

Trusts” (as it was permitted to do a matter of right). See Exhibit “F.” Because the Minor

Beneficiaries’ parents, Eliot and Candice Bernstein (the “Bernsteins”), declined to appoint a

successor trustee as permitted by the terms of the Grandchildren Trusts, or provide instructions

to Oppenheimer regarding the delivery of the trust property, Oppenheimer was forced to file

this lawsuit.

8. In Count I of its Petition, Oppenheimer seeks instructions as to where to deliver

the trust property now that it has resigned. In Count II of its Petition, Oppenheimer seeks

review and approval of its final accounting. Critically, the only real parties in interest with

regard to Oppenheimer’s Petition are the beneficiaries of the Grandchildren Trusts, to wit:

Joshua, Jake and Daniel Bernstein. Eliot and Candice Bernstein were named as Respondents

solely in a representative capacity.

9. In response to the lawsuit, Eliot and Candice Bernstein filed a Counter-

Complaint, not merely in their representative capacity, and not merely related to the

Grandchildren Trusts. Rather, the Bernsteins purport to bring the Counter-Complaint: (i)

“Individually, PRO SE;” (ii) “as the Natural Guardians of [the beneficiaries of the

Grandchildren Trusts];” (iii) “as Guardians of the members of Bernstein Family Realty,

LLC;” and (iii) “as beneficiaries of [sixteen (16) Trusts, two (2) Estates, and multiple]

Corporate Entities set up by Simon and Shirley Bernstein.” See Counter-Complaint, first

unnumbered paragraph.

4 “Oppenheimer Trust Company” was merged into “Oppenheimer Trust Company of Delaware” effective
December 20, 2103. See Exhibit “E.” Oppenheimer requests that the Court take judicial notice of the information
contained in Exhibit “E” pursuant to §§ 90.202(5), 90.202(12) and/or 90.202(13), Florida Statutes.
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10. The style of the Counter-Complaint alone is seven (7) pages long, single-spaced.

In addition to “counter-suing” Oppenheimer and all of its

current and former divisions, affiliates, subsidiaries, stockholders,
parents, predecessors, successors, assignors, assigns, partners,
members, officers, directors, trustees, employees, agents,
administrators, representatives, attorneys, insurers and
fiduciaries,

the Bernsteins purport to sue seventy-six (76) additional counterclaim-defendants (not

including “John Doe’s 1-5000”), and all of their

current and former divisions, affiliates, subsidiaries, stockholders,
parents, predecessors, successors, assignors, assigns, partners,
members, officers, directors, trustees, employees, agents,
administrators, representatives, attorneys, insurers and
fiduciaries.

The Counter-Complaint purports to seek relief against parties having nothing to do with

Oppenheimer or the Grandchildren Trusts, including a wide variety of law firms, accountants

and banks. According to Eliot Bernstein, the counterclaim “is related to [nine other lawsuits

pending] worldwide involving Eliot Bernstein where there are claims of conspiracy…” against

lawyers, state Bar associations, judges, etc. See Counter-Complaint, ¶ 238.

11. Oppenheimer requests that the Court take particular note of the following

allegations and characteristics of the Counter-Complaint:

a. Despite the fact that they were sued only in their capacity as their children’s
parents, the Bernsteins purport to bring the Counter-Complaint: (i)
“Individually, PRO SE;” (ii) “as the Natural Guardians of [the beneficiaries of
the Grandchildren Trusts];” (iii) “as Guardians of the members of Bernstein
Family Realty, LLC;” and (iii) “as beneficiaries of [sixteen (16) Trusts, two (2)
Estates, and multiple] Corporate Entities set up by Simon and Shirley
Bernstein.” See Counter-Complaint, first unnumbered paragraph.

b. The counterclaim-defendants are described in paragraphs 3 through 106 of the
Counter-Complaint (104 paragraphs). The “Background” does not begin until
paragraph 108 on page 26. Most of the defendants, including other banks and
insurance companies, are not alleged to have any connection whatsoever to
Oppenheimer or the Grandchildren Trusts.
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c. Virtually all of the claims raised in the Counter-Complaint have already been
raised (and/or adjudicated) elsewhere. For instance:

i. Eliot Bernstein alleges “that many of these frauds have already been
brought before the Court in the Petitions and Motions filed by Eliot in
the Estate cases before this Court, which remain unheard since May of
2013, which ties all of these defendants together as part of the larger
conspiracy in a variety of criminal acts, civil torts, again most of these
illegal legal crimes were committed by officers of this Court under the
tutelage of your Honor.” See Counter-Complaint, ¶ 228.

ii. Eliot Bernstein “incorporates by reference all ongoing cases before this
Court related to the Simon and Shirley Bernstein Estates and Trust,
including but not limited to, pleadings, rulings, evidence, etc. that are
currently before Honorable Judge Colin in the related cases are already
before this Court for almost two years.” That incorporation specifically
includes the “many criminal acts and civil torts of each of the counter
defendants, including those proven, admitted and alleged crimes
committed by some of the “Fiduciaries and Attorneys at Law acting as
Officers of this Court before the Honorable Judge Martin Colin and
Honorable David French, in the Estates and Trusts of Simon and Shirley
Bernstein…” See Counter-Complaint, ¶ 108.

iii. In the Counter-Complaint, Eliot Bernstein is suing Theodore Stuart
Bernstein (“Ted Bernstein”) in 12 different capacities, including as a
fiduciary of other trusts and estates pending before this Court under
different case numbers. See Counter-Complaint, ¶¶ 15-19.

iv. In the Counter-Complaint, Eliot Bernstein is suing attorneys representing
parties in other cases pending before this Court (in over 30 different
capacities). See Counter-Complaint, ¶¶ 20-25, 28-36.

v. In the Counter-Complaint, Eliot Bernstein is suing a life insurance
company based upon a “dispute already in an Illinois Federal Court.”
See Counter-Complaint, ¶ 98.

d. Despite a federal district court injunction prohibiting Eliot Bernstein from filing
certain claims in any court without its permission, Mr. Bernstein has expressly
incorporated the allegations of that lawsuit, and joined several of the same
defendants, in this one. See Counter-Complaint, ¶¶ 61-64, 217, 223.

e. In Count XII of his Counter-Complaint, Eliot Bernstein is suing for
Oppenheimer’s removal, yet he is opposing Oppenheimer’s resignation.
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B. The Counter-Complaint Should Be Stricken Because The Bernsteins Have
No Standing To Assert Counterclaims In A Different Capacity Than That
In Which They Were Sued

“As a general rule, there must be mutuality between the parties to a counterclaim;

that is, an asserted counterclaim must exist in favor of the counterclaimant in the same right,

or capacity, in which he or she is sued.” 40 Fla. Jur. 2d Pleadings § 91 (rev. 2014) (emphasis

supplied), citing Skaf's Jewelers, Inc. v. Antwerp Import Corp., 150 So. 2d 260 ( Fla. 2nd DCA

1963); see also Proodian v. Plymouth Citrus Growers Ass'n, 6 So.2d 531 (Fla. 1942); Juega v.

Davidson, 105 So. 3d 575 (Fla. 3rd DCA 2012); Nationwide Terminals, Inc. v. MC Construction

Group, Inc., 964 So. 2d 705 (Fla. 3rd DCA 2007); Hall v. McDonough, 216 So. 2d 84 (Fla. 2nd

DCA 1968). “When a minor is represented by a parent as “next friend,” the “next friend” is

not a party to the action; the real party in interest is the minor.” Watson By and Through

Watson v. State Farm Mut. Auto. Ins. Co., 639 So. 2d 687 (Fla. 2nd DCA 1994) (emphasis

supplied), citing Fla. R. Civ. P. 1.210(b); Youngblood v. Taylor, 89 So. 2d 503 (Fla. 1956);

Brown v. Caldwell, 389 So. 2d 287 (Fla. 1st DCA 1980). In this case, the Bernsteins are not

parties to this action with standing to file counterclaims in their own right (or in other

capacities). Because the Counter-Complaint is brought by non-parties (the Bernsteins in other

capacities), it must be stricken.5

5 In the matter of Stone v. Harris, 721 So. 2d 1264 (Fla. 5th DCA 1998), a defendant who was sued in her
individual capacity asserted a counterclaim in her capacity as the personal representative of an estate that was not a
party to the action. The trial court granted the plaintiff’s motion to dismiss the counterclaim for lack of standing.
Although the appellate court determined that it had no jurisdiction over the appeal (because it was a non-final
order), it described “the issue raised on appeal [as] the ability of a third party to join in an action without seeking
the court's permission to intervene.” Id. (emphasis supplied). Implicit in the language used by the court is the
continued recognition that a person sued in a representative capacity is not a party individually or in any other
capacity.
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C. The Counter-Complaint Should Be Stricken Or Abated Because It Is
Duplicative Of Claims Pending Or Adjudicated In Other Forums

As set forth above, the claims raised in the Counter-Complaint with regard to

instruments other than the Grandchildren Trusts are identical to, or inextricably interwined

with, claims Eliot Bernstein has asserted in other forums. Indeed, he affirmatively asserts that

the Counter-Complaint “is related to [nine other lawsuits pending] worldwide involving Eliot

Bernstein where there are claims of conspiracy. Mr. Bernstein has expressly incorporated all

“pleadings, rulings, evidence, etc.” from all of these other lawsuits “and others related” into the

Counterclaim. See Counter-Complaint, ¶ 108, 238. The filing of this duplicative Counter-

Complaint violates the Rule of Priority and principles of comity and offends traditional notions

of judicial economy. For this reason too, the Counter-Complaint should be dismissed or

abated.6

D. The Counter-Complaint Should Be Stricken Because, On Its Face, It
Appears To Violate A Federal Court Injunction

On August 29, 2013, the United States District Court for the Southern District Of New

York found that Eliot Bernstein had engaged in serial court filings that were "frivolous, vexatious,

overly voluminous, and an egregious abuse of judicial resources," and entered an injunction against

him, as follows:

Eliot I. Bernstein is hereby enjoined from filing any action in any
court related to the subject matter of this action without first
obtaining leave of this Court. In moving for such leave, Bernstein

6 Generally, a court which first exercises its jurisdiction over a particular matter (such as this Court has done in
other cases before it, and other courts throughout the country have done in other cases filed by Eliot Bernstein),
acquires exclusive jurisdiction to proceed with regard to that matter. Bedingfield v. Bedingfield, 417 So. 2d 1047,
1050 (Fla. 4th DCA 1982) (citing 20 Am.Jur.2d Courts § 128 (1965), receded from on other grounds; Thomas v.
Thomas, 724 So.2d 1246 (Fla. 4th DCA 1999); see also Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ainsworth,
630 So.2d 1145, 1147 (Fla. 2d DCA 1993); Sauder v. Rayman, 800 So.2d 355, 358 (Fla. 4th DCA 2001); REWJB
Gas Investments v. Land O' Sun Realty, Ltd., 643 So. 2d 1107 (Fla. 4th DCA 1994) (noting that, “[u]nlike a stay,
which is discretionary, a party may be entitled as a matter of law to abatement of a second lawsuit, because of the
pendency of another action, and thereby entitled to a dismissal of the second lawsuit.”).
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must certify that the claim or claims he wishes to present are new
claims never before raised and/or disposed of by any court.
Bernstein must also certify that claim or claims are not frivolous
or asserted in bad faith. Additionally, the motion for leave to file
must be captioned "Application Pursuant to Court Order Seeking
Leave to File." Failure to comply strictly with the terms of this
injunction shall be sufficient grounds for denying leave to file
and any other remedy or sanction deemed appropriate by this
Court.

A true copy of the injunction is attached hereto as Exhibit “G.” Oppenheimer requests that the

Court take judicial notice of the injunction pursuant to §§ 90.202(2), (5) and/or (13), Florida

Statutes.

Despite the injunction prohibiting him “from filing any action in any court related to the

subject matter of [the federal court] action without first obtaining leave of [the federal court],”

Eliot Bernstein boldly filed this Counter-Complaint, expressly alleging that it “is related to” the

federal court action. See Counter-Complaint, ¶ 238(i); see also ¶¶ 61-64, 211, 216-217, 220-

223.7 The Counter-Complaint should be stricken pending Eliot Bernstein’s strict compliance

with the terms of the injunction.

E. The Counter-Complaint Should Be Stricken Because It Is An
Unmanageable Document That Violates the Rules of Pleading

The Bernsteins have filed a pleading that is long and convoluted, and at the same time,

fails to allege any specific facts that would make Oppenheimer liable for the acts or omissions

of other defendants. The rules require a short and plain statement of the facts giving rise to a

7 Mr. Bernstein accuses the defendants in the federal court action (and this one) of “murdering” Simon Bernstein.
Specifically, in paragraph 211, he alleges that Simon was murdered by “those involved in the criminal conspiracy
to steal intellectual properties worth billions upon billions of dollars, a conspiracy that has already been filed in a
RICO and ANTITRUST lawsuit, already embodied herein whereby there are allegations that attorneys at law and
others put a bomb in the minivan of Eliot to murder he and his family, have made repeated and reported death
threats to Eliot and more” (upon information and belief, this is a direct reference to the federal court action). In
paragraph 210, he alleges that Simon Bernstein was murdered by the parties to this action -- “those involved in the
criminal conspiracy that is taking place to illegally seize dominion and control of the Estates and Trusts of Shirley
and Simon and loot their assets to the tune of between $20 and $100 million dollars and deprive Eliot and his
family of these inheritances.” Note that Oppenheimer was not even appointed by this Court until after Simon’s
death. This scandalous allegation against Oppenheimer should be stricken.
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claim and specific allegations regarding fraud and conspiracy. Although the Bernsteins request

leniency in pleading because they are pro se, they ask for too much here.

Oppenheimer is the trustee of three small, stand-alone trusts in which the Bernsteins

have no interest. The Bernsteins have not alleged any relationship between either Oppenheimer

or the Grandchildren Trusts and the scores of defendants being sued by Eliot Bernstein in other

cases across the country. Yet, the Bernsteins wish to throw Oppenheimer into the mix with

these other defendants, and incorporate all of the “pleadings, rulings, evidence, etc.” from all of

these other lawsuits “and others related” into the Counter-Complaint against Oppenheimer.

The unfairness and impracticality of that procedure is patent.

If the beneficiaries of the Grandchildren Trusts (the Minor Beneficiaries) believe that

Oppenheimer did something wrong in connection with the administration of the Grandchildren

Trusts, they can raise their objections, through an appropriate representative, in connection with

Oppenheimer’s Petition to Approve its Final Accounting (or in a counterclaim specifically

related to the Grandchildren Trusts). The Counter-Complaint, in its present, unmanageable

form, should be stricken.

F. At a Minimum, The Counter-Complaint Should Be Severed From The
Main Claim and Stayed Pending Resolution of the Main Claims and
“Related” Claims

If the Court declines to strike or abate the Counter-Complaint, it should be severed from

the main claim, and stayed, in the interest of judicial economy and to preserve the scarce assets

of the Grandchildren Trusts. Any alleged wrongdoing of Oppenheimer will necessarily be

adjudicated either (i) in connection with Oppenheimer’s Petition to Approve Final Accounting

(in which objections to Oppenheimer’s administration will be heard), or (ii) in connection with

the broad conspiracy claims filed by Eliot Bernstein elsewhere. The Counter-Complaint should

be severed and stayed pending the resolution of those claims. See Fla. R. Civ. P. 1.270(b), 5
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Fla. Prac., Civil Practice § 15:8 (2014); Microclimate Sales Co., Inc. v. Doherty, 731 So. 2d

856, 858 (Fla. 5th DCA 1999); O’Keefe b. O’Keefe, 522 So. 2d 460, 461 (Fla. 3rd DCA 1988).

III. CONCLUSION

The Counter-Complaint was impermissibly filed by non-parties to the original action. It

is duplicative of several other lawsuits which are pending (or have already been adjudicated)

around the country. It appears to violate a federal court “vexatious litigant” injunction. It is a

rambling, unmanageable document which fails to allege any connection between Oppenheimer

and the vast majority of facts alleged or defendants named. For all of the foregoing reasons,

the Counter-Complaint should be stricken or abated, or at a minimum, severed and stayed. 8

Respectfully submitted,

GRAYROBINSON, P.A.
Attorneys for Petitioner
225 N.E. Mizner Boulevard, Suite 500
Boca Raton, FL 33432
Telephone: (561) 368-3808

By: /s/ Steven A. Lessne
Steven A. Lessne, Esq.
Florida Bar No. 107514
steven.lessne@gray-robinson.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via e-

mail to all parties on the attached Service List this 19th day of September 2014.

/s/ Steven A. Lessne

8 If this Motion is denied, Oppenheimer reserves the right to seek dismissal of the Counter-Complaint for failure to
state causes of action and other grounds. Oppenheimer should not be required to substantively address the
Counter-Complaint in that manner unless and until the Court finds that the Bernsteins have standing to file the
Counter-Complaint in their own right, and that the pleading passes basic muster.
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SERVICE LIST

Eliot Bernstein
2753 N.W. 34th Street
Boca Raton, FL 33434
ivewit@ivewit.tv
ivewit@gmail.com

Candice Bernstein
2753 N.W. 34th Street
Boca Raton, FL 33434
tourcandy@gmail.com




























































