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JOHN F. WARREN
COUNTY CLERK
DALLAS COUNTY

CAUSE NO. PR-11-3238-1

IN RE: ESTATE OF MAX D. HOPPER
DECEASED

IN THE PROBATE COURT

JO N. HOPPER
Plaintiff NO. 1
V.

§
§
§
§
§
§
§
§
JP MORGAN CHASE BANK, NA 8
STEPHEN B. HOPPER AND LAURA 8
S. WASSMER, )
Defendants 8

DALLAS COUNTY, TEXAS

FIRST AMENDED APPLICATION FOR DISTRIBUTION OF PROPERTY AND
MOTION FOR PROTECTIVE ORDER

TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW Stephen B. Hopper and Laura S. Wassmer (“the Heirs”) in the above-
entitled and numbered cause and file this First Amended Application for Distribution of Property
and Motion for Protective Order, and would respectfully show the Court as follows:

SUMMARY OF MOTION

It has been nearly six years since Max Hopper unexpectedly passed away. Despite the
passage of these nearly six years, Defendant JP Morgan Chase Bank, NA (“Chase”), a company
worth more than a hundred billion dollars, continues to withhold significant funds of Hopper’s
estate without any good faith basis. Chase is holding a bank account with approximately
$800,000 in assets (“the $800,000 Account™) using this $800,000 Account as a slush fund to
improperly bankroll its litigation in this Cause. See Exhibit A. To date, Chase is believed to
have wrongfully and improperly paid its attorneys more than $2,000,000 in money from the
estate in an effort to bully the Heirs, preventing them from receiving their inheritance. The

$800,000 Account properly belongs to the Heirs.
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When asked why Chase could justify holding the $800,000 Account nearly six years after
Max Hopper had passed away, Chase’s attorneys claimed that they were entitled to withhold
funds from this account under Section 404.0037(a) of the Estates Code because Plaintiff Jo
Hopper had filed a motion to remove Chase as the administrator of the estate. See Exhibit B.

However, Plaintiff Jo Hopper has removed this cause of action from her Second Amended

Petition, filed in early December. There is no pending cause of action asserting any such claim

against Chase. Accordingly, Chase has no excuse to retain the $800,000 Account and it must be
properly distributed to the Heirs. Its retention of the $800,000 Account is simply the bullying
tactics of one of the biggest corporations in the world to try and improperly pressure two
individuals.

APPLICATION FOR DISTRIBUTION OF PROPETY AND MOTION FOR
PROTECTIVE ORDER

l. After Max Hopper’s Unexpected Death in Early 2010, Chase is Appointed IA.

Max Hopper sadly and unexpectedly passed away on January 25, 2010. No will was
located. Chase was eventually appointed as the independent administrator (“l1A”) of the estate on
June 24, 2010, via Order of this Court. As the IA, Chase has distributed some, but not all, of the
estate over the last five and a half years. Chase has yet to distribute significant assets of the
estate. See Exhibits C and D.

On September 21, 2011, more than a year after Chase was appointed as the 1A, Plaintiff
Jo Hopper filed her Original Petition for: Declaratory Judgment, Breach of Contract, Breach of
Fiduciary Duty, Fraud et al, For Removal of Independent Administrator, and Jury Demand
(“Original Petition”). In her Original Petition, Jo Hopper sought the removal of Chase as the 1A
on various grounds, including the fact that as of September 2011, Chase’s inventory for the

estate was incomplete despite the passage of more than a year as the 1A. Jo Hopper also alleged
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that Chase had not lived up to its responsibilities despite being hired in the spring of 2010.

Rather than fulfill its fiduciary duties to the beneficiaries of the estate, and rather than
stepping aside to let a new IA handle these responsibilities, Chase resisted all efforts to remove it
as the 1A. Notably, Chase wrongfully and improperly spent more than $2,000,000 from the
estate to pay its attorneys for work that Chase should have performed itself and/or could have
easily avoided with much less time, expense and hassle.

I1. Nearly Six Years Later, Chase is Retaining Estate Assets Including an $800,000
Account That Should Properly be Distributed to the Heirs.

Now, more than four years after Hopper’s Original Petition and nearly six years after

Hopper passed away , Chase still has not fully lived up to its responsibilities. Notably, Chase is

retaining an account P19276008 (“the Account”) that as of October 31, 2015 had a balance of
approximately $817,666.91. See Exhibit “A.” Chase is using the Account to fund its litigation
expenses, as clearly indicated by its recent withdrawal of nearly $27,000.00 to pay its attorneys
Hunton & Williams. See id. and Exhibits C and D.  Accordingly, while Jo Hopper and the
Heirs hired Chase to adequately protect the estate assets, it is clear that Chase is using this money
to enrich its lawyers. The Heirs are the beneficiaries of the Account.

1. Chase Claims it Has Retained These Funds for Defense of An Action to Remove
it as 1A.

There is no basis for Chase to use the Account as its own personal slush fund that
depletes the estate and enriches its counsel. When the Heirs’ counsel asked Chase the reason
why this account had not been distributed, Chase’s counsel claimed that it had a right to use
these funds to fund efforts by Jo Hopper to remove it as independent administrator.
Specifically, Chase referred to Estates Code § 404.0037(a) and claimed that Chase had the right
to retain the Account to pay its attorneys for the claims seeking to remove it as the IA. See

Exhibit “B.”
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Section 404.00037(a) provides:

An independent executor who defends an action for the independent

executor's removal in good faith, whether successful or not, shall be allowed out

of the estate the independent executor's necessary expenses and disbursements,

including reasonable attorney's fees, in the removal proceedings. (emphasis

added).

The notion that it is “good faith” for Chase’s to pay its own attorneys millions of dollars
so it can stay on as the 1A, while simultaneously depleting the estate assets for its own financial
gain is simply ridiculous. As a fiduciary, Chase has a responsibility to the beneficiaries.
However, this issue is moot as there is no action to remove it as IA.

IV.  There is No Action to Remove Chase as the 1A, and Therefore Chase Has No

More Excuse to Retain These Funds as Hopper is No Longer Seeking Chase’s
Removal as IA.

Accordingly, the Court does not have to face Chase’s desire to enrich its stockholders as
the expense of the Heirs at this time. Specifically, on December 7, 2015, Plaintiff Jo Hopper
filed her Second Amended Original Petition for: Declaratory Judgment, Breach of Contract,
Breach of Fiduciary Duty, Fraud et al, and Jury Demand (“Second Amended Petition”). Notably

and critically, Hopper amended her petition and eliminated the request to have Chase removed as

the IA. The Heirs have never filed any motion to remove Chase as the IA. As such, the entire
basis for Chase’s refusal to distribute the Account is gone.

V. This Court Should Order Chase to Administer the Account in Accordance with
Its Duties as the 1A.

Despite these facts, and despite the passage of nearly six years since Max Hopper sadly
passed away, Chase refuses to administer the Account. There is simply no basis for this position
and Chase’s refusal to do so is simply litigation gamesmanship done in “bad faith” to try and

pressure the Heirs into a settlement of the claims in this litigation. This Court should not allow
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Chase to engage in such combative litigation tactics and should order Chase to administer the
Account.

As noted above, Chase has already withdrawn more than $2,000,000 in funds from the
estate to pay their attorneys. If Chase is not forced to turn over the $800,000 Account, it will
continue to wrongfully deplete the estate and will permanently harm the Heirs. Accordingly, the
Heirs ask for this Court to intervene to protect the estate.

This Court has authority to order a distribution under the Probate Code when an
independent administrator fails to make such distributions after two years of being appointed.
Section 149B(b) states that a court may order such a distribution. The Court has the power to do
this even where the court finds that other estate issues still require administration. See Prob
Code § 149B(b).

There is simply no valid excuse for Chase’s conduct, other than to steamroll the rights of
the Heirs by bullying tactics of withholding their inheritance. Chase, as one of the biggest
corporations in the world worth more than a hundred billion dollars, knows that the Heirs cannot
match their financial strength, so Chase seeks to pound them into submission by depleting their
inheritance with a complete disregard of the law and any concept of fairness, equity or its own
fiduciary duties.

VI.  This Court Should Further Enter a Protective Order that Chase is Prevented
from Making any Further Withdrawals from the Account.

As noted above, there is simply no basis for Chase to make any further withdrawals from
the Account. Its stated reason for doing so is rendered void by Jo Hopper’s Second Amended
Petition. This Court should protect the assets of the estate and enter a protective order preventing

Chase from making any further withdrawals from the Account for its own benefit. Alternatively,
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Chase should be required to post a bond in the amount of the Account to protect the assets from
further depletion.
Respectfully submitted,

FEE, SMITH, SHARP & VITULLO, L.L.P

ANTHONY L. VITULLO

State Bar No. 20595500

Three Galleria Tower

13155 Noel Road, Suite 1000
Dallas, Texas 75240

(972) 934-9100

(972) 934-9200 [Fax]
Ivitullo@feesmith.com
ATTORNEY FOR DEFENDANTS

CERTIFICATE OF CONFERENCE

This will certify that the parties have conferred regarding the facts and issues addressed

in this Application and Motion. Counsel for Defendant Chase is designated as opposed.
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CERTIFICATE OF SERVICE

THIS WILL CERTIFY that a true and correct copy of the foregoing instrument has been
mailed, emailed, telecopied or hand delivered to all attorneys of record in this cause of action on
the 4™ day of February, 2016.

John C. Eichman

Hunton & Williams, LLP
1445 Ross Avenue, Suite 3700
Dallas, Texas 75202

Alan S. Loewinsohn
Loewinsohn Flegle Deary LLP
12377 Merit Dr., Suite 900
Dallas, Texas 75251

Christopher M. McNeil
Steven R. Block

BLOCK & GARDEN, LLP
5949 Sherry Lane, Suite 900

Dallas, Texas 75225 ﬂ

ANTHONY L. VITULLO
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URSION T
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| will send you the statute
————— Original Message-----
From: Eichman, John [mailto:jeichman@hunton.com]

Sent: Tuesday, November 10, 2015 11:34 AM
To: Anthony "Lenny" Vitullo
Subject: RE: Probate code section

Lenny--The Probate Code section we discussed yesterday is now Estates Code section 404.0037 (a). You should also take
a look at section 404.0037 (b).

John C. Eichman

Hunton & Williams LLP

1445 Ross Avenue, Suite 3700
Dallas, Texas 75202

(214) 468-3321

(214) 740-7118 {fax)

----- Original Message-----

From: Anthony "Lenny" Vitullo [mailto:lvitullo @feesmith.com]
Sent: Monday, November 09, 2015 8:55 PM

To: Eichman, John

Subject: Probate code section

Just a reminder to send me that section of the probate code that we discussed

Anthony "Lenny" Vitullo
Fee,Smith,Sharp & Vitullo LLP
13155 Noel Road Suite 1000
Dallas, Texas 75240

{(972) 934-9100

Sent from my iPhone
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CAUSE NO. PR-11-3238-3

IN RE: ESTATE OF MAX D. HOPPER
DECEASED

IN THE PROBATE COURT

§

§

§

§

§

JO N. HOPPER §
Plaintiff § NO. 3

§

V. §

§

§

§

§

§

JP MORGAN CHASE BANK, NA
STEPHEN B. HOPPER AND LAURA
S. WASSMER,

Defendants DALLAS COUNTY, TEXAS

AFFIDAVIT OF STEPHEN HOPPER

STATE OF TEXAS §
COUNTY OF DALLAS g

Before me, the undersigned notary public, on this day personally appeared STEPHEN
HOPPER who, after first being duly sworn by me on her oath, deposed and stated as follows:

1. My name is STEPHEN HOPPER. I am over 21 years of age and am of sound
mind. I have personal knowledge of the matters stated in this affidavit, and am competent to
testify thereto and not under any legal disability such as would disqualify me from making this
Affidavit. All statements in this Affidavit are true and correct.

2. I am one of the parties in the above-reference lawsuit.

3. On January 25, 2010, my father, Max Hopper, unexpectedly died. No will was
located and therefore he was determined to have 'died intestate.

4. JP Morgan Chase Bank NA (“Chase Bank™) was appointed as independent

administer of my father’s estate. ~ As early as 2011, my counsel had been requesting that Chase

AFFIDAVIT OF STEPHEN HOPPER PAGE 1

EXHIBIT C



Bank distribute the assets in the Estate, noting that Chase Bank was retaining an unusually large
amount of assets that could be distributed. = Chase Bank was also requested to provide an
explanation of why it was retaining such large amounts of the estate rather than distributing
them. Attached as Exhibit E to the First Amended Application for Distribution of Property and
Motion for Protective Order is a true and correct letter sent to Chase in April 2011 by my counsel
noting these issues.

5. Despite the passing of more than six years since my father died, and more than
five years since my attorney sent the above referenced letter, Chase Bank still has not disbursed
all of the estate assets. A true and correct copy of an account statement for Account P19276008
for the period of October 1, 2015 to October 31, 2015 (“October Statement™) is attached as
Exhibit A to the First Amended Application for Distribution of Property and Motion for
Protective Order. This October Statement shows that Chase had retained more than
$844,617.01 in “Case and Fixed Income” at the beginning of October 2015. However, during
October 2015, Chase paid its attorneys Hunton & Williams legal fees of $26,950.10. My sister,
Laura Wassmer, and I are the beneficiaries of these funds pursuant to Texas law. |

6. To date, upon information and belief, Chase has paid its attorneys Hunton &
Williams more than $2,000,000 from my father’s estate. If Chase is not required to distribute
the remaining amount, which I understand is now less than $800,000.00, it is clear that Chase

will use all of these estate assets to pay its attorneys.

Further Affiant Sayeth Not. %

STEPHEI\{/ﬁOPPER 4 / S

AFFIDAVIT OF STEPHEN HOPPER PAGE 2
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SWORN TO AND SUBSCRIBED BEFORE ME on this ifﬁ'“ day of Felolua i,

2016. o ‘ i
ANGIE G MORGAN
My Commission Expires ,\i /{ V{ ,( (j M6V /}/{,(/L\/
May 16, 2018 Notary Public
My Commission Expires: - \ (p-( ?
AFFIDAVIT OF STEPHEN HOPPER PAGE 3
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CAUSE NO. PR-11-3238-3

IN RE: ESTATE OF MAX D. HOPPER
DECEASED

IN THE PROBATE COURT

JO N. HOPPER

Plaintiff NO. 3

V.

§

§

§

§

§

§

§

§

§

§

JP MORGAN CHASE BANK, NA §
STEPHEN B. HOPPER AND LAURA §
S. WASSMER, §
Defendants §

DALLAS COUNTY, TEXAS

AFFIDAVIT OF LAURA WASSMER

STATE OF TEXAS §
COUNTY OF DALLAS g

Before me, the undersigned notary public, on this day personally appeared LAURA
WASSMER who, after first being duly sworn by me on her oath, deposed ahd stated as follows:

1. My name is LAURA WASSMER. [ am over 21 years of age and am of sound
mind. I have personal knowledge of the matters stated in this affidavit, and am competent to
testify thereto and not under any legal disability such as would disqualify me from making this
Affidavit. All statements in this Affidavit are true and correct.

2. I am one of the parties in the above-reference lawsuit.

3. On January 25, 2010, my father, Max Hopper, unexpectedly died. No will was
located and therefore he was determined to have died intestate.

4. JP Morgan Chase Bank NA (“Chase Bank™) was appointed as independent

administer of my father’s estate.  As early as 2011, my counsel had been requesting that Chase

AFFIDAVIT OF LAURA WASSMER PAGE 1
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Bank distribute the assets in the Estate, noting that Chase Bank was retaining an unusually large
amount of assets that could be distributed. Chase Bank was also requested to provide an
explanation of why it was retaining such large amounts of the estate rather than distributing
them. Attached as Exhibit E to the First Amended Application for Distribution of Property and
Motion for Protective Order is a true and correct letter sent to Chase in April 2011 by my counsel
noting these issues.

S. Despite the passing of more than six years since my father died, and more than
five years since my attorney sent the above referenced letter, Chase Bank still has not disbursed
all of the estate assets. A true and correct copy of an account statement for Account P19276008
for the period of October 1, 2015 to October 31, 2015 (“October Statement”) is attached as
Exhibit A to the First Amended Application for Distribution of Property and Motion for
Protective Order. This October Statement shows that Chase had retained more than
$844,617.01 in “Case and Fixed Income” at the beginning of October 2015. However, during
October 2015, Chase paid its attorneys Hunton & Williams legal fees of $26,950.10. My
brother, Stephen Hopper, and I are the beneficiaries of these funds pursuant to Texas law.

6. To date, upon information and belief, Chase has paid its attorneys Hunton &
Williams more than $2,000,000 from my father’s estate. If Chase is not required to distribute
the remaining amount, which I understand is now less than $800,000.00, it is clear that Chase
will use all of these estate assets to pay its attorneys.

Further Affiant Sayeth Not.

a Nic%ﬂ/m
(-

LAURA WASSMER

AFFIDAVIT OF LAURA WASSMER PAGE 2
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SWORN TO AND SUBSCRIBED BEFORE ME on this f 2 day of ‘i’ﬁb(u&v\[

. (Uu;xu 9. Wi e

May 16, 2018 “ Notary Public

2016.
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LATHROP & GAGE.»

LyLE D. PISHNY BUILDING 82, SuUITE 1000

DIRECT LINE: 913.451.5101 10851 MASTIN BOULEVARD

EMAIL: LPISHNY@LATHROPGAGE.COM OVERLAND PARK, KANSAS 66210-1669
WWW.LATHROPGAGE.COM PHONE: 913.451.5100

Fax: 913.451.0875

April 26, 2011

VIA E-MAIL susan.h.novak @jpmchase.com

Ms. Susan Novak

Senior Fiduciary Officer

Private Wealth Management Estate Settlement Unit - Dallas
JP Morgan

2200 Ross Avenue, 7th Floor

Dallas, TX 75201

Re:  Max D. Hopper Estate

Dear Susan:

There were a few points in our discussion of April 15th that I want to address by
way of this follow up letter.

With respect to disbursements to Steve and Laura, you indicated that you would
make a disbursement of $1 million and also immediately distribute the Real Page stock
and the other equities. I understand the $1,000,000 distributions and the Real Page stock
have been received, but not the other equities.

Even after the distributions we discussed, it appears that there would still be
approximately $5.5 million in the estate. This still seems to be an excessive amount to
retain inside the estate, given the estate is opting out of the estate tax. We would like for
you to consider an additional distribution as soon as possible. If you see a need to retain
more than $1 million in the estate at this point, we would like to have a fairly specific
understanding of why you feel that to be necessary.

With respect to those securities that you have determined to be worthless, would
you please call Brian Perrot (Steve and Laura's advisor) to determine whether they see a
need to transfer these certificates. You are going to check with your tax people to see
that tax benefits, if any, are being addressed with respect to the worthless securities.

With respect to the status of tax return preparation, you indicated that you would
have a better idea after tax season and would keep Steve and Laura posted.

CALIFORNIA COLORADO ILLINOIS KANSAS MASSACHUSETTS MISSOURI NEW YORK

15235973v1
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Ms. Susan Novak
April 26, 2011
Page 2

As you know, Mr. Michael Graham, as counsel for Jo Hopper, has requested
reimbursement for a number of expenses. Steve and Laura shared with you concerns
about this request, including some expenses that have already been reimbursed. As Tom
indicated on the phone conversation, you are going to hold up in responding to or paying
any of these expenses. You are going to "scrub” these expenses and claims yourselves
and share with us your thoughts on the claims and your preliminary judgment on
reimbursement before any action will be taken.

Mr. Graham raised issues in connection with maintenance and repair of hardwood
floors. There was also a question raised about the allocation of mortgage expense
changes. Tom is going to look at that and get back with us.

We expressed concern that Mr. Graham's letter states that you had instructed him
to list Jo Hopper as the "sole owner" of the residence. I understood Tom to say that he
told Mr. Graham that this is incorrect and that the residence is not solely owned by Jo.
Tom indicated that he will send a letter to Mr. Graham correcting this and copy us.

With respect to the golf clubs, Steve and Laura feel that they should be sold with
the exception of those clubs noted on Exhibit C.

Steve and Laura expressed their concern about how the appraisal process has
worked. Apparently, Jo met with the appraiser prior to you. It concerns Steve and Laura
that Jo was so involved at the early stages of the engagement and conversation with the
appraiser.

With respect to the Lufkin property, you will provide Steve directions. It is
somewhat concerning that the door, as we understand it, remains unlocked and
unsecured.

We discussed that it is Jo's obligation to demonstrate to you by clear and
convincing evidence, that items that she claims to have been gifted to her were gifted and
not community property. You indicated that you have told Jo that all items that she is
claiming will be presumed to be community property unless Jo appropriately proves it. It
is my understanding that Jo is claiming that in excess of $300,000 of personal property
was gifted, including wine, art, silver, dishware. It is our understanding that these will be
inventoried as community property unless Jo meets the statutory burden, which we
understand at this point has not been met. Some specific concerns are noted on Exhibit
A.

Examples of charges that are of concern are listed on Exhibit B.

15235973v1
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Ms. Susan Novak
April 26, 2011
Page 3

With respect to the question of personal property the children would like, please
see Exhibit C.

Could you clarify the extent of your examination of the financial records from
Max's investment advisor/accountant in California and the specifics of your review of tax
return records. Would you also clarify the life insurance listed on the JP Morgan
statement. Have you now directly contacted all companies with which Max was
involved, such as eCivis and Jamcracker?

It is my understanding that you will be coordinating a follow up telephone
meeting in the very near future.

LATHROP & GAGE LLP

By:
Lyle D. Pishny
LDP/sjt

cc: Ms. Laura Wassmer, via e-mail
Dr. Steve Hopper, via e-mail
Mr. Tom Cantrill, via e-mail
Mr. Scott Weber, via e-mail

15235973v1
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