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REF DISCOV,WM

U.S. District Court
Southern District of Florida (West Palm Beach)
CIVIL DOCKET FOR CASE #: 9:15-cv-81298-KAM

Bivins v. Rogers et al Date Filed: 09/17/2015

Assigned to: Judge Kenneth A. Marra Jury Demand: Defendant

Referred to: Magistrate Judge William Matthewman Nature of Suit: 190 Contract: Other
Demand: $75,000 Jurisdiction: Diversity

Cause: 28:1332 Diversity-Breach of Fiduciary Duty

Plaintiff

Julian Bivins represented by Charles Dennis Bavol
as personal Representative of the ancillary The Bleakley Bavol Law Firm
Estate of Oliver Bivins 15170 North Florida Avenue
Tampa, FL 33613
813-221-3759
Fax: 813-221-3198
Email: cbavol@bleakleybavol.com
LEAD ATTORNEY
ATTORNEY T BE NOTICED

M. Kristen Allman

The Bleakley Bavol Law Firm
15170 N Florida Ave

Tampa, FL 33613

813-221-3759

Fax: 813-221-3198

Email: kallman@bleakleybavol.com
ATTORNEY © BE NOTICED

Joseph Ronald Denman

The Bleakley Bavol Law Firm

15170 N. Florida Avenue

Tampa, FL 33613

813-221-3759

Fax: 813-221-3198

Email: rdenman@bleakleybavol.com
ATTORNEY D BE NOTICED

V.
Defendant

Curtis Cahalloner Rogers, Jr . represented by Charles Leroy Pickett , Jr.
as former guar dian Ciklin Lubitz & O'Connell
TERMINATED: 02/13/2017 515 N Flagler Drive

20th Floor

West Palm Beach, FL 33401

561-832-5900

Fax: 833-4209
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Email: Cpickett@ciklinlubitz.com
LEAD ATTORNEY
ATTORNEY 'O BE NOTICED

Wendy J Stein

Bonner Kiernan Trebach & Crociata LLP
1233 20th Street

8th Floor

Washington, DC 20036

202-712-7000

Fax: 212-712-7100

Email: wstein@bonnerkiernan.com

ATTORNEY O BE NOTICED

Defendant

Stephen M Kelly represented by Charles Leroy Pickett , Jr.

as successor guar dian (See above for address)
TERMINATED: 09/14/2016
LEAD AI'TORNEY
ATTORNEY T BE NOTICED

Rachel Studley

Wicker Smith O'Hara McCoy & Ford, LLC
515 N. Flagler Drive

Suite 1600

West Palm Beach, FL 33401

561-689-3800

Fax: 689-9206

Email: rstudley@wickersmith.com

LEAD ATTORNEY

ATTORNEY D BE NOTICED

Brandon Jay Hechtman

Wicker, Smith, O'Hara, McCoy & Ford,
P.A.

Regions Bank Building

2800 Ponce de Leon Boulevard

Suite 800

Coral Gables, FL 33134

(305) 448-3939

Fax: (305) 441-1745

Email: bhechtman@wickersmith.com
ATTORNEY D BE NOTICED

Jeffr ey Alan Blaker

Conroy Simberg & Ganon

1801 Centrepark Drive East

Suite 200

West Palm Beach, FL 33401
561-697-8088

Fax: 697-8664

Email: jblaker@conroysimberg.com
ATTORNEY © BE NOTICED
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Defendant
Brian M. O'Connell

Defendant
Ashley N. Crispin

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?129658661746098-L_1_0-1

represented by Brian Bradshaw Joslyn

Ciklin Lubitz Martens & O'Connell
515 N Flagler Drive

20th Floor

West Palm Beach, FL 33401-4343
561-832-5900

Fax: 561-833-4209

Email: bjoslyn@ciklinlubitz.com
LEAD ATTORNEY

ATTORNEY O BE NOTICED

Charles Leroy Pickett , Jr.
(See above for address)

LEAD AI'TORNEY
ATTORNEY 'O BE NOTICED

Brandon Jay Hechtman
(See above for address)
ATTORNEY T BE NOTICED

Jeffr ey Alan Blaker
(See above for address)
ATTORNEY T BE NOTICED

Lorin Louis Mrachek

Mrachek Fitgerald Rose Konopka Thomas
& Weiss, P.A.

505 S Flagler Drive

Suite 600

West Palm Beach, FL 33401
561-655-2250

Fax: 655-5537

Email: Imrachek@mrachek-law.com
ATTORNEY © BE NOTICED

Rachel Studley
(See above for address)
ATTORNEY 'O BE NOTICED

represented by Brian Bradshaw Joslyn

(See above for address)
LEAD ATTORNEY
ATTORNEY 'O BE NOTICED

Charles Leroy Pickett , Jr.
(See above for address)

LEAD AI'TORNEY
ATTORNEY 'O BE NOTICED

Brandon Jay Hechtman
(See above for address)
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Defendant
Ciklin Lubitz Martens & O'Connell

Defendant
Keith B. Stein

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?129658661746098-L_1_0-1

ATTORNEY 'O BE NOTICED

Jeffr ey Alan Blaker
(See above for address)
ATTORNEY D BE NOTICED

Lorin Louis Mrachek
(See above for address)
ATTORNEY D BE NOTICED

Rachel Studley
(See above for address)
ATTORNEY T BE NOTICED

represented by Alan Benjamin Rose

Mrachek Fitgerald, Rose, Konopka, Thomas

& Weiss, PA.

505 S Flagler Drive

Suite 600

West Palm Beach, FL 33401
561-355-6991

Fax: 655-5537

Email: arose@mrachek-law.com
LEAD AT'TORNEY
ATTORNEY O BE NOTICED

Brian Bradshaw Joslyn

(See above for address)

LEAD ATTORNEY
ATTORNEY O BE NOTICED

Charles Leroy Pickett , Jr.
(See above for address)

LEAD ATTORNEY
ATTORNEY D BE NOTICED

Lorin Louis Mrachek

(See above for address)

LEAD AI'TORNEY
ATTORNEY 'O BE NOTICED

Brandon Jay Hechtman
(See above for address)
ATTORNEY 'O BE NOTICED

Rachel Studley
(See above for address)
ATTORNEY 'O BE NOTICED

represented by Charles Leroy Pickett , Jr.

(See above for address)
TERMINATED: 04/15/2016
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Defendant

Beys Liston Mobargha & Berland, LLP
formerly known as
Beys Stein Mobargha and Berland, LLP

Defendant
Law Offices of Keith B. Stein

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?129658661746098-L_1_0-1
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LEAD AI'TORNEY
ATTORNEY O BE NOTICED

Alexandra Jordan Schultz
Cozen O'Connor

1 North Clematis Street
Suite 510

West Palm Beach, FL 33401
(561) 515-5205

Email: aschultz@conroysimberg.com

ATTORNEY D BE NOTICED

Jeffr ey Alan Blaker
(See above for address)
ATTORNEY 'O BE NOTICED

Rachel Studley
(See above for address)
ATTORNEY 'O BE NOTICED

represented by Charles Leroy Pickett , Jr.
(See above for address)
TERMINATED: 04/15/2016
LEAD ATTORNEY
ATTORNEY 'O BE NOTICED

Alexandra Jordan Schultz
(See above for address)
ATTORNEY D BE NOTICED

Jeffr ey Alan Blaker
(See above for address)
ATTORNEY T BE NOTICED

Rachel Studley
(See above for address)
ATTORNEY O BE NOTICED

represented by Alexandra Jordan Schultz
(See above for address)
LEAD AI'TORNEY
ATTORNEY 'O BE NOTICED

Charles Leroy Pickett , Jr.
(See above for address)
TERMINATED: 04/15/2016
LEAD ATTORNEY
ATTORNEY O BE NOTICED

Jeffr ey Alan Blaker
(See above for address)
ATTORNEY O BE NOTICED
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Rachel Studley
(See above for address)
ATTORNEY O BE NOTICED

Date Filed

Docket Text

09/17/2015

[—

COMPLAINT against All Defendants. Filing fees $§ 400.00 receipt number 113C-
8090084, filed by Julian Bivins. (Attachments: # 1 Exhibit Exhibit A, # 2 Civil Cover
Sheet Civil Cover Sheet)(Denman, Joseph) (Entered: 09/17/2015)

09/17/2015

Judge Assignment to Judge Kenneth A. Marra (Irz) (Entered: 09/18/2015)

09/17/2015

|98

Clerks Notice pursuant to 28 USC 636(c). Parties are hereby notified that the U.S.
Magistrate Judge William Matthewman is available to handle any or all proceedings in

this case. If agreed, parties should complete and file the attached form. (Irz) (Entered:
09/18/2015)

09/22/2015

[~

Order Requiring Counsel to Confer and File Joint Scheduling Report. Signed by Judge
Kenneth A. Marra on 9/21/2015. (ir) (Entered: 09/22/2015)

11/18/2015

[

NOTICE of Filing Proposed Summons(es) by Julian Bivins re 1 Complaint filed by
Julian Bivins (Attachments: # 1 Summon(s) Ciklin Lubitz, # 2 Summon(s) Curtis Rogers,
# 3 Summon(s) Brian O'Connell, # 4 Summon(s) Stephen Kelly, # 5 Summon(s) Ashley
Cripsin) (Denman, Joseph) (Entered: 11/18/2015)

11/18/2015

I

Summons Issued as to Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen
M Kelly, Brian M. O'Connell, Curtis Cahalloner Rogers, Jr. (cqs) (Entered: 11/18/2015)

11/19/2015

I~

NOTICE of Filing Proposed Summons(es) by Julian Bivins re 1 Complaint filed by
Julian Bivins (Attachments: # 1 Summon(s) Stein Law, # 2 Summon(s) Beys Liston, # 3
Summon(s) Keith Stein) (Denman, Joseph) (Entered: 11/19/2015)

11/20/2015

loo

Summons Issued as to Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B.
Stein, Keith B. Stein. (cqs) (Entered: 11/20/2015)

12/21/2015

(Ne)

NOTICE of Attorney Appearance by Charles Leroy Pickett, Jr on behalf of Stephen M
Kelly. Attorney Charles Leroy Pickett, Jr added to party Stephen M Kelly(pty:dft).
(Pickett, Charles) (Entered: 12/21/2015)

12/23/2015

Unopposed MOTION for Extension of Time to Respond to Operative Complaint re 1
Complaint by Stephen M Kelly. Responses due by 1/11/2016 (Attachments: # 1 Text of
Proposed Order)(Pickett, Charles) (Entered: 12/23/2015)

12/23/2015

(WITHDRAWN PER DE# 14)First MOTION for Extension of Time to File
Response/Reply/Answer as to 1 Complaint Operative Complaint by Beys Liston
Mobargha & Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Stephen M Kelly, Law Offices of Keith B. Stein, Brian M. O'Connell, Curtis Cahalloner
Rogers, Jr. Attorney Charles Leroy Pickett, Jr added to party Beys Liston Mobargha &
Berland, LLP(pty:dft), Attorney Charles Leroy Pickett, Jr added to party Ciklin Lubitz
Martens & O'Connell(pty:dft), Attorney Charles Leroy Pickett, Jr added to party Ashley
N. Crispin(pty:dft), Attorney Charles Leroy Pickett, Jr added to party Law Offices of
Keith B. Stein(pty:dft), Attorney Charles Leroy Pickett, Jr added to party Brian M.
O'Connell(pty:dft), Attorney Charles Leroy Pickett, Jr added to party Curtis Cahalloner
Rogers, Jr(pty:dft). (Attachments: # 1 Text of Proposed Order)(Pickett, Charles)
Modified on 12/28/2015 (cqs). (Entered: 12/23/2015)

12/23/2015

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?129658661746098-L_1_0-1

12

ORDER granting 10 Motion for Extension of Time. Response to complaint due Jan. 19,
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https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115545327
https://ecf.flsd.uscourts.gov/doc1/051115545328
https://ecf.flsd.uscourts.gov/doc1/051115545709
https://ecf.flsd.uscourts.gov/doc1/051115558818
https://ecf.flsd.uscourts.gov/doc1/051015786990
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115786991
https://ecf.flsd.uscourts.gov/doc1/051115786992
https://ecf.flsd.uscourts.gov/doc1/051115786993
https://ecf.flsd.uscourts.gov/doc1/051115786994
https://ecf.flsd.uscourts.gov/doc1/051115786995
https://ecf.flsd.uscourts.gov/doc1/051115787211
https://ecf.flsd.uscourts.gov/doc1/051015794142
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115794143
https://ecf.flsd.uscourts.gov/doc1/051115794144
https://ecf.flsd.uscourts.gov/doc1/051115794145
https://ecf.flsd.uscourts.gov/doc1/051115795371
https://ecf.flsd.uscourts.gov/doc1/051115910302
https://ecf.flsd.uscourts.gov/doc1/051015925391
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115925392
https://ecf.flsd.uscourts.gov/doc1/051015925423
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115925424
https://ecf.flsd.uscourts.gov/doc1/051015925391
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2016 Signed by Judge Kenneth A. Marra on 12/23/2015. (mln) (Entered: 12/23/2015)

12/23/2015

(WITHDRAWN)NOTICE by Ciklin Lubitz Martens & O'Connell re 11 First MOTION
for Extension of Time to File Response/Reply/Answer as to 1 Complaint Operative
Complaint that attorney Charles Pickett does NOT represent Defendant Law offices of
Keith B. Stein(Pickett, Charles)Text Modified on 12/28/2015 (cqs). (Entered:
12/23/2015)

12/23/2015

NOTICE OF WITHDRAWAL OF MOTION by Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly, Law Offices of Keith B. Stein, Brian M. O'Connell,
Curtis Cahalloner Rogers, Jr, Keith B. Stein re 11 First MOTION for Extension of Time
to File Response/Reply/Answer as to 1 Complaint Operative Complaint filed by Law
Offices of Keith B. Stein, Beys Liston Mobargha & Berland, LLP, Brian M. O'Connell,
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Curtis
Cahalloner Rogers, Jr. . Attorney Charles Leroy Pickett, Jr added to party Keith B.
Stein(pty:dft). (Pickett, Charles) (Entered: 12/23/2015)

12/23/2015

Corrected MOTION for Extension of Time to File Response/Reply/Answer as to 1
Complaint by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Law Offices of Keith B. Stein, Brian M. O'Connell, Curtis Cahalloner Rogers, Jr, Keith
B. Stein. (Attachments: # 1 Text of Proposed Order)(Pickett, Charles) (Entered:
12/23/2015)

12/23/2015

NOTICE by Ciklin Lubitz Martens & O'Connell re 13 Notice (Other), Withdrawal of DE
13 (Pickett, Charles) (Entered: 12/23/2015)

12/23/2015

NOTICE by Ciklin Lubitz Martens & O'Connell that attorney Charles Pickett does not
represent Defendant Beys Llston Mobargha & Berland, LLP (Pickett, Charles) (Entered:
12/23/2015)

12/28/2015

Set Deadlines All Defendants. Answer Due 1/19/2016. (cqs) (Entered: 12/28/2015)

12/28/2015

Attorney Charles Leroy Pickett, Jr terminated Pr DE#17. (cqs) (Entered: 12/28/2015)

01/08/2016

AMENDED COMPLAINT against All Plaintiffs, filed by Julian Bivins. (Attachments: #
1 Exhibit EXHIBIT A)(Denman, Joseph) (Entered: 01/08/2016)

01/12/2016

ENDORSED ORDER granting 15 Motion for Extension of Time to File
Response/Answer to 1 Complaint filed by Julian Bivins. Response due 1/19/16. Signed
by Judge Kenneth A. Marra on 1/12/2016. (ir) (Entered: 01/12/2016)

01/19/2016

MOTION to Dismiss 18 Amended Complaint , MOTION to Dismiss for Lack of
Jurisdiction 18 Amended Complaint ( Responses due by 2/5/2016) by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Law Offices of Keith B.
Stein, Brian M. O'Connell. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2)(Pickett, Charles)
(Entered: 01/19/2016)

01/20/2016

NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Law Offices of Keith B. Stein, Brian M. O'Connell re 20 MOTION to Dismiss 18
Amended Complaint MOTION to Dismiss for Lack of Jurisdiction 18 Amended
Complaint of Filing Exhibits 3-6 (Attachments: # 1 Exhibit 3, part 1, # 2 Exhibit 3, part 2,
# 3 Exhibit 3, part 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6) (Pickett, Charles)
(Entered: 01/20/2016)

01/22/2016

Attorney Charles Leroy Pickett, Jr representing Beys Liston Mobargha & Berland, LLP
(Defendant) Activated. (Pickett, Charles) (Entered: 01/22/2016)

01/22/2016

22

NOTICE of Attorney Appearance by Wendy J Stein on behalf of Curtis Cahalloner
Rogers, Jr. Attorney Wendy J Stein added to party Curtis Cahalloner Rogers, Jr(pty:dft).
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https://ecf.flsd.uscourts.gov/doc1/051115925646
https://ecf.flsd.uscourts.gov/doc1/051015925423
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115926116
https://ecf.flsd.uscourts.gov/doc1/051015925423
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051015926166
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051115926167
https://ecf.flsd.uscourts.gov/doc1/051115926251
https://ecf.flsd.uscourts.gov/doc1/051115925646
https://ecf.flsd.uscourts.gov/doc1/051115926290
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051115972644
https://ecf.flsd.uscourts.gov/doc1/051015926166
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051016007544
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051116007545
https://ecf.flsd.uscourts.gov/doc1/051116007546
https://ecf.flsd.uscourts.gov/doc1/051016007552
https://ecf.flsd.uscourts.gov/doc1/051016007544
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051116007553
https://ecf.flsd.uscourts.gov/doc1/051116007554
https://ecf.flsd.uscourts.gov/doc1/051116007555
https://ecf.flsd.uscourts.gov/doc1/051116007556
https://ecf.flsd.uscourts.gov/doc1/051116007557
https://ecf.flsd.uscourts.gov/doc1/051116007558
https://ecf.flsd.uscourts.gov/doc1/051116024817
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(Stein, Wendy) (Entered: 01/22/2016)

01/22/2016

MOTION for Extension of Time to File Response/Reply/Answer to Complaint by Curtis
Cahalloner Rogers, Jr. (Stein, Wendy) (Entered: 01/22/2016)

01/22/2016

MOTION to Dismiss 18 Amended Complaint, 1 Complaint for Insufficient Serviceby
Beys Liston Mobargha & Berland, LLP. Responses due by 2/8/2016 (Attachments: # 1
Exhibit Declaration in Support of Motion to Dismiss, # 2 Text of Proposed Order)
(Pickett, Charles) (Entered: 01/22/2016)

01/22/2016

Amended MOTION to Dismiss 18 Amended Complaint, 1 Complaint , First MOTION to
Stay Amended Complaint( Responses due by 2/8/2016) by Beys Liston Mobargha &
Berland, LLP. (Attachments: # 1 Exhibit A)(Pickett, Charles) (Entered: 01/22/2016)

01/23/2016

NOTICE by Beys Liston Mobargha & Berland, LLP re 25 Amended MOTION to
Dismiss 18 Amended Complaint, 1 Complaint First MOTION to Stay Amended
Complaint of Filing Exhibits 1-6 (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit
3, # 4 Exhibit 3 part 2, # 5 Exhibit 3 part 3, # 6 Exhibit 4, # 7 Exhibit 5, # 8 Exhibit 6)
(Pickett, Charles) (Entered: 01/23/2016)

01/26/2016

27

ENDORSED ORDER granting 23 Motion for Extension of Time to File
Response/Answer to 18 Amended Complaint filed by Julian Bivins. Curtis Cahalloner
Rogers, Jr Answer due 2/11/2016. Signed by Judge Kenneth A. Marra on 1/26/2016. (ir)
(Entered: 01/26/2016)

01/28/2016

NOTICE of Attorney Appearance by Brian Bradshaw Joslyn on behalf of Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. Attorney Brian Bradshaw
Joslyn added to party Ciklin Lubitz Martens & O'Connell(pty:dft), Attorney Brian
Bradshaw Joslyn added to party Ashley N. Crispin(pty:dft), Attorney Brian Bradshaw
Joslyn added to party Brian M. O'Connell(pty:dft). (Joslyn, Brian) (Entered: 01/28/2016)

01/29/2016

MOTION to Dismiss 1 Complaint , MOTION to Stay ( Responses due by 2/16/2016) by
Curtis Cahalloner Rogers, Jr. (Stein, Wendy) (Entered: 01/29/2016)

02/05/2016

RESPONSE/REPLY to 29 MOTION to Dismiss 1 Complaint MOTION to Stay by Julian
Bivins. (Attachments: # 1 Exhibit Ex. 1 - Motion for Original Trial Judge to REtain
and/or Handle Case, # 2 Exhibit Ex. 2 - Palm Beach Post Articles, # 3 Exhibit Ex. 3 -
Pages from December 14, 2015 Transcript)(Denman, Joseph) (Entered: 02/05/2016)

02/08/2016

MOTION for Extension of Time Additional Time to Perfect Service On Beys Liston
Mobargha & Berland, LLP by Julian Bivins. Responses due by 2/25/2016 (Attachments:
# 1 Exhibit A- Affidavit of Service - Farah Muratovic, # 2 Exhibit B- Affidavit of Service
- Ashley Smith)(Denman, Joseph) (Entered: 02/08/2016)

02/08/2016

RESPONSE/REPLY to 25 Amended MOTION to Dismiss 18 Amended Complaint, 1
Complaint First MOTION to Stay Amended Complaintby Julian Bivins. (Attachments: #
1 Exhibit 1- Adversary Proceeding for Declaratory Judgment, # 2 Exhibit 2- Motion for
Original Trial Judge to Retain and/or Handle Case, # 3 Exhibit 3 - Motion for Additional
Time to Perfect Service, # 4 Exhibit 4 - Palm Beach Post articles)(Denman, Joseph)
(Entered: 02/08/2016)

02/16/2016

RESPONSE/REPLY to 29 MOTION to Dismiss 1 Complaint MOTION to Stay by Julian
Bivins. (Denman, Joseph) (Entered: 02/16/2016)

02/16/2016

Unopposed MOTION for Extension of Time to File Reply Memorandum of Law to
February 17,2016 re 30 Response/Reply (Other), by Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly, Law Offices of Keith B. Stein, Brian M. O'Connell.
Responses due by 3/4/2016 (Attachments: # 1 Text of Proposed Order)(Pickett, Charles)
(Entered: 02/16/2016)
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https://ecf.flsd.uscourts.gov/doc1/051116025066
https://ecf.flsd.uscourts.gov/doc1/051016025805
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051116025806
https://ecf.flsd.uscourts.gov/doc1/051116025807
https://ecf.flsd.uscourts.gov/doc1/051016025990
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051116025991
https://ecf.flsd.uscourts.gov/doc1/051016025997
https://ecf.flsd.uscourts.gov/doc1/051016025990
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051116025998
https://ecf.flsd.uscourts.gov/doc1/051116025999
https://ecf.flsd.uscourts.gov/doc1/051116026000
https://ecf.flsd.uscourts.gov/doc1/051116026001
https://ecf.flsd.uscourts.gov/doc1/051116026002
https://ecf.flsd.uscourts.gov/doc1/051116026003
https://ecf.flsd.uscourts.gov/doc1/051116026004
https://ecf.flsd.uscourts.gov/doc1/051116026005
https://ecf.flsd.uscourts.gov/doc1/051116025066
https://ecf.flsd.uscourts.gov/doc1/051015972643
https://ecf.flsd.uscourts.gov/doc1/051116047370
https://ecf.flsd.uscourts.gov/doc1/051116052015
https://ecf.flsd.uscourts.gov/doc1/051015545326
https://ecf.flsd.uscourts.gov/doc1/051016082520
https://ecf.flsd.uscourts.gov/doc1/051116052015
https://ecf.flsd.uscourts.gov/doc1/051015545326
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02/17/2016 35 | REPLY to Response to Motion re 20 MOTION to Dismiss 18 Amended Complaint
MOTION to Dismiss for Lack of Jurisdiction 18 Amended Complaint filed by Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Law Offices of Keith
B. Stein, Brian M. O'Connell. (Pickett, Charles) (Entered: 02/17/2016)

02/18/2016 36 | NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Law Offices of Keith B. Stein, Brian M. O'Connell re 35 Reply to Response to Motion, of
Filing Exhibit 1 (Attachments: # 1 Exhibit 1, pgs. 1-50, # 2 Exhibit 1, pgs. 51-100, # 3
Exhibit 1, pgs. 101-150, # 4 Exhibit 1, pgs. 151-185) (Pickett, Charles) (Entered:
02/18/2016)

02/18/2016 37 | REPLY to Response to Motion re 25 Amended MOTION to Dismiss 18 Amended
Complaint, 1 Complaint First MOTION to Stay Amended Complaintfiled by Beys Liston
Mobargha & Berland, LLP. (Attachments: # 1 Exhibit 1, pgs. 1-50, # 2 Exhibit 1, pgs. 51-
100, # 3 Exhibit 1, pgs. 101-150)(Pickett, Charles) (Entered: 02/18/2016)

02/19/2016 38 | ENDORSED ORDER granting nunc pro tunc 34 Motion for Extension of Time to file
reply memorandum. Reply due 2/18/16. Signed by Judge Kenneth A. Marra on
2/19/2016. (ir) (Entered: 02/19/2016)

02/19/2016 39 | NOTICE by Julian Bivins re 31 MOTION for Extension of Time Additional Time to
Perfect Service On Beys Liston Mobargha & Berland, LLP (Attachments: # 1 Text of
Proposed Order) (Denman, Joseph) (Entered: 02/19/2016)

02/22/2016 40 | NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Law Offices of Keith B. Stein, Brian M. O'Connell re 35 Reply to Response to Motion, of
Correction of Error (Pickett, Charles) (Entered: 02/22/2016)

02/24/2016 41 | RESPONSE in Opposition re 31 MOTION for Extension of Time Additional Time to
Perfect Service On Beys Liston Mobargha & Berland, LLP filed by Beys Liston
Mobargha & Berland, LLP. Replies due by 3/7/2016. (Attachments: # 1 Exhibit 1,
Declaration in Support of Beys' Response)(Pickett, Charles) (Entered: 02/24/2016)

02/25/2016 42 | REPLY to Response to Motion re 31 MOTION for Extension of Time Additional Time to
Perfect Service On Beys Liston Mobargha & Berland, LLP filed by Julian Bivins.
(Denman, Joseph) (Entered: 02/25/2016)

02/26/2016 43 | MEMORANDUM in Support re 20 MOTION to Dismiss 18 Amended Complaint
MOTION to Dismiss for Lack of Jurisdiction 18 Amended Complaint by Curtis
Cahalloner Rogers, Jr. (Stein, Wendy) (Entered: 02/26/2016)

02/29/2016 44 | ORDER granting 31 Motion for Extension of Time to perfect service; denying as moot
24 Motion to Dismiss. Signed by Judge Kenneth A. Marra on 2/26/2016. (ir) (Entered:
02/29/2016)

03/02/2016 45 | Unopposed MOTION for Extension of Time to File Joint Scheduling and Discvery
Conference Report re 4 Order Requiring Joint Scheduling Report by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin. Responses due by 3/21/2016 (Attachments: # 1
Text of Proposed Order)(Pickett, Charles) (Entered: 03/02/2016)

03/04/2016 46 | ENDORSED ORDER granting 45 Motion for Extension of Time. Joint Scheduling
Report due by 3/18/2016 Signed by Judge Kenneth A. Marra on 3/4/2016. (ir) (Entered:
03/04/2016)

03/10/2016 47 | NOTICE of Attorney Appearance by Brandon Jay Hechtman on behalf of Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. Attorney Brandon Jay
Hechtman added to party Ciklin Lubitz Martens & O'Connell(pty:dft), Attorney Brandon
Jay Hechtman added to party Ashley N. Crispin(pty:dft), Attorney Brandon Jay
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Hechtman added to party Brian M. O'Connell(pty:dft). (Hechtman, Brandon) (Entered:
03/10/2016)

03/18/2016

SCHEDULING REPORT - Rule 16.1 by Curtis Cahalloner Rogers, Jr (Stein, Wendy)
(Entered: 03/18/2016)

03/18/2016

NOTICE of Filing Proposed Summons(es) to Beys Liston Mobargha & Berland, LLP by
Julian Bivins re 18 Amended Complaint filed by Julian Bivins (Attachments: # 1
Summon(s)) (Denman, Joseph) (Entered: 03/18/2016)

03/21/2016

Summons Issued as to Beys Liston Mobargha & Berland, LLP. (tpl) (Entered:
03/21/2016)

03/23/2016

SCHEDULING ORDER: Jury Trial set for 3/6/2017 09:00 AM in West Palm Beach
Division before Judge Kenneth A. Marra., Calendar Call set for 3/3/2017 10:00 AM in
West Palm Beach Division before Judge Kenneth A. Marra., Amended Pleadings due by
3/25/2016., Discovery due by 9/19/2016., Joinder of Parties due by 3/25/2016.,
Dispositive Motions due by 10/19/2016. ORDER REFERRING CASE to Magistrate
Judge William Matthewman for Discovery Matters, ORDER REFERRING CASE to
Mediation. Signed by Judge Kenneth A. Marra on 3/22/2016. (ir) (Entered: 03/23/2016)

03/23/2016

ORDER SETTING DISCOVERY PROCEDURE. Signed by Magistrate Judge William
Matthewman on 3/23/2016. (srd) (Entered: 03/24/2016)

04/07/2016

|U1
|S)

STIPULATION for Substitution of Counsel by Beys Liston Mobargha & Berland, LLP,
Law Offices of Keith B. Stein, Keith B. Stein (Blaker, Jeftrey) (Entered: 04/07/2016)

04/08/2016

Attorney Jeffrey Alan Blaker terminated. Per DE#53. (cqs) (Entered: 04/08/2016)

04/08/2016

)
=

Initial Disclosure(s) Rule 26 by Julian Bivins (Denman, Joseph) (Entered: 04/08/2016)

04/14/2016

|Ul
\9)]

MOTION to Stay /Abate by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Brian M. O'Connell. Responses due by 5/2/2016 (Hechtman, Brandon) (Entered:
04/14/2016)

04/14/2016

|Ul
(o)

MOTION to Withdraw Document 20 MOTION to Dismiss 18 Amended Complaint
MOTION to Dismiss for Lack of Jurisdiction 18 Amended Complaint by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. Responses due by
5/2/2016 (Hechtman, Brandon) (Entered: 04/14/2016)

04/14/2016

NOTICE of Attorney Appearance by Rachel Studley on behalf of Ciklin Lubitz Martens
& O'Connell, Ashley N. Crispin, Brian M. O'Connell. Attorney Rachel Studley added to
party Ciklin Lubitz Martens & O'Connell(pty:dft), Attorney Rachel Studley added to
party Ashley N. Crispin(pty:dft), Attorney Rachel Studley added to party Brian M.
O'Connell(pty:dft). (Studley, Rachel) (Entered: 04/14/2016)

04/15/2016

Attorney Jeffrey Alan Blaker representing Stein, Keith B. (Defendant) Activated. (cqs)
(Entered: 04/15/2016)

04/15/2016

Attorney Charles Leroy Pickett, Jr terminated Per DE#53. (cqs) (Entered: 04/15/2016)

04/18/2016

MOTION to Stay -- Abate by Stephen M Kelly. Responses due by 5/5/2016
(Attachments: # 1 Text of Proposed Order)(Pickett, Charles) (Entered: 04/18/2016)

04/18/2016

MOTION to Withdraw Document 20 MOTION to Dismiss 18 Amended Complaint
MOTION to Dismiss for Lack of Jurisdiction 18 Amended Complaint by Stephen M
Kelly. Responses due by 5/5/2016 (Attachments: # 1 Text of Proposed Order)(Pickett,
Charles) (Entered: 04/18/2016)

04/18/2016

60
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MOTION to Dismiss 1 Complaint MOTION to Stay filed by Curtis Cahalloner Rogers,
Jr. (Stein, Wendy) (Entered: 04/18/2016)

04/18/2016

NOTICE by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein,
Keith B. Stein Defendants Notice of Joinder in Motion to Withdraw Motion to Dismiss or
Stay and Joinder in Motion to Abate (Blaker, Jeffrey) (Entered: 04/18/2016)

05/02/2016

RESPONSE to Motion re 55 MOTION to Stay /Abate, 58 MOTION to Stay -- Abate and
Notice of Joinder 61 filed by Julian Bivins. Replies due by 5/12/2016. (Denman, Joseph)
(Entered: 05/02/2016)

05/02/2016

RESPONSE in Opposition re 56 MOTION to Withdraw Document 20 MOTION to
Dismiss 18 Amended Complaint MOTION to Dismiss for Lack of Jurisdiction 18
Amended Complaint , 59 MOTION to Withdraw Document 20 MOTION to Dismiss 18
Amended Complaint MOTION to Dismiss for Lack of Jurisdiction 18 Amended
Complaint and Notices of Joinder 60 and 61 (Objections) filed by Julian Bivins. Replies
due by 5/12/2016. (Denman, Joseph) (Entered: 05/02/2016)

05/12/2016

REPLY to Response to Motion re 55 MOTION to Stay /Abate filed by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. (Hechtman, Brandon)
(Entered: 05/12/2016)

05/12/2016

REPLY to Response to Motion re 56 MOTION to Withdraw Document 20 MOTION to
Dismiss 18 Amended Complaint MOTION to Dismiss for Lack of Jurisdiction 18
Amended Complaint filed by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Brian M. O'Connell. (Hechtman, Brandon) (Entered: 05/12/2016)

05/12/2016

REPLY to Response to Motion re 58 MOTION to Stay -- Abate filed by Stephen M
Kelly. (Pickett, Charles) (Entered: 05/12/2016)

05/12/2016

REPLY to Response to Motion re 59 MOTION to Withdraw Document 20 MOTION to
Dismiss 18 Amended Complaint MOTION to Dismiss for Lack of Jurisdiction 18
Amended Complaint filed by Stephen M Kelly. (Pickett, Charles) (Entered: 05/12/2016)

05/12/2016

MOTION to Adopt/Join 55 MOTION to Stay /Abate, 64 Reply to Response to Motion by
Curtis Cahalloner Rogers, Jr. (Stein, Wendy) (Entered: 05/12/2016)

05/12/2016

REPLY to Response to Motion re 56 MOTION to Withdraw Document 20 MOTION to
Dismiss 18 Amended Complaint MOTION to Dismiss for Lack of Jurisdiction 18
Amended Complaint filed by Curtis Cahalloner Rogers, Jr. (Stein, Wendy) (Entered:
05/12/2016)

05/16/2016

ORDER granting 56 Motion to Withdraw; granting 59 Motion to Withdraw; denying as
moot 20 Motion to Dismiss; denying as moot 20 Motion to Dismiss for Lack of

Jurisdiction; denying as moot 25 Motion to Dismiss; denying as moot 25 Motion to Stay.
Signed by Judge Kenneth A. Marra on 5/13/2016. (ir) (Entered: 05/16/2016)

05/23/2016

NOTICE by Julian Bivins re 51 Scheduling Order, Order Referring Case to Judge, Order
Referring Case to Mediation,,,,,, Designation of Mediator (Denman, Joseph) (Entered:
05/23/2016)

05/24/2016

72

Clerks Notice to Filer re 71 Notice (Other). Parties/Mediator Not Added ; ERROR - The
Filer failed to add mediator. Filer is instructed to file a Notice of Entry of Mediator and
add the mediator. Wrong Event Selected ; ERROR - The Filer selected the wrong event.
The document was not re-docketed by the Clerk. It is necessary to refile this document.
(cqs) (Entered: 05/24/2016)

05/24/2016

73

NOTICE of Mediator Selection: Judge Howard A. Tescher selected. Filed/Added by
Julian Bivins, Howard A. Tescher. (Denman, Joseph) (Entered: 05/24/2016)
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STIPULATION for Order Substituting Counsel by Stephen M Kelly (Attachments: # 1
Text of Proposed Order Order Substituting Counsel)(Studley, Rachel) (Entered:
06/08/2016)

06/14/2016

MOTION to Stay Discovery Pending Ruling on Motion to Abateby Ciklin Lubitz
Martens & O'Connell. Responses due by 7/1/2016 (Studley, Rachel) (Entered:
06/14/2016)

06/15/2016

NOTICE by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein,
Keith B. Stein Defendants Keith B. Stein, Beys Liston Mobagha & Berland, LLP, and
Law Offices of Keith B. Stein, PLLC's Notice of JoindenBlaker, Jeffrey) (Entered:
06/15/2016)

06/15/2016

MOTION to Stay re 68 MOTION to Adopt/Join 55 MOTION to Stay /Abate, 64 Reply to
Response to Motion , 61 Notice (Other), 55 MOTION to Stay /Abate, 58 MOTION to
Stay -- Abate by Stephen M Kelly. Responses due by 7/5/2016 (Attachments: # 1 Text of
Proposed Order)(Pickett, Charles) (Entered: 06/15/2016)

06/17/2016

ORDER Setting Hearing on 58 MOTION to Stay -- Abate, 55 MOTION to Stay /Abate :
Motion Hearing set for 7/22/2016 02:00 PM in West Palm Beach Division before Judge
Kenneth A. Marra. Signed by Judge Kenneth A. Marra on 6/17/2016. (ir) (Entered:
06/17/2016)

06/23/2016

MOTION for Protective Order by Ciklin Lubitz Martens & O'Connell, Ashley N.
Crispin, Brian M. O'Connell. (Attachments: # 1 Exhibit A: Request for Production to
CLO Defendants, # 2 Exhibit B: Request for Production to Defendant Kelly, # 3 Exhibit
C: Stein Privilege Log, # 4 Exhibit D: Kelly Privilege Log)(Hechtman, Brandon)
(Entered: 06/23/2016)

06/27/2016

RESPONSE to Motion re 75 MOTION to Stay Discovery Pending Ruling on Motion to
Abate, 77 MOTION to Stay re 68 MOTION to Adopt/Join 55 MOTION to Stay /Abate,
64 Reply to Response to Motion , 61 Notice (Other), 55 MOTION to Stay /Abate, 58
MOTION to Stay -- Abate filed by Julian Bivins. Replies due by 7/8/2016. (Denman,
Joseph) (Entered: 06/27/2016)

06/29/2016

Corrected MOTION for Protective Order by Ciklin Lubitz Martens & O'Connell, Brian
M. O'Connell, Stephen M Kelly, Ashley N. Crispin. (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4 Exhibit D)(Studley, Rachel) Modified to add missing filers
on 6/30/2016 (asl). (Entered: 06/29/2016)

06/30/2016

82

Clerks Notice to Filer re 81 Corrected MOTION for Protective Order . All Applicable
Filer Name(s) Not Selected ; ERROR - All of the applicable parties filing document
were not selected. The correction was made by the Clerk. It is not necessary to refile this
document. (asl) (Entered: 06/30/2016)

06/30/2016

Corrected MOTION for Protective Order by Ciklin Lubitz Martens & O'Connell.
(Attachments: # 1 Exhibit a, # 2 Exhibit b)(Studley, Rachel) (Entered: 06/30/2016)

07/08/2016

RESPONSE to Motion re 83 Corrected MOTION for Protective Order (Second Corrected
and Amended) filed by Julian Bivins. Replies due by 7/18/2016. (Denman, Joseph)
(Entered: 07/08/2016)

07/08/2016

MOTION for Protective Order by Stephen M Kelly. (Attachments: # 1 Exhibit A -
Subpeona Duces Tecum to Accountants)(Pickett, Charles) (Entered: 07/08/2016)

07/11/2016

MOTION for Extension of Time to File Response/Reply/Answer Defendants Keith Stein,
Law Offices of Keith B. Stein, PLLC and Beys Liston Mobagha & Berland, LLP's Agreed
Motion for Extension of Time to Respond to Request to Produce by Beys Liston
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Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. (Blaker,
Jeftrey) (Entered: 07/11/2016)

07/11/2016 87 | NOTICE by Ciklin Lubitz Martens & O'Connell re 86 MOTION for Extension of Time
to File Response/Reply/Answer Defendants Keith Stein, Law Offices of Keith B. Stein,
PLLC and Beys Liston Mobargha & Berland, LLP's Agreed Motion for Extension of Time
to Respond to Request to Produce (Studley, Rachel) (Entered: 07/11/2016)

07/12/2016 88 | Defendant's MOTION for Extension of Time to Complete Discovery by Curtis
Cahalloner Rogers, Jr. (Attachments: # 1 Exhibit Exhibit A, # 2 Exhibit Exhibit B)(Stein,
Wendy) (Entered: 07/12/2016)

07/12/2016 89 | Defendant's MOTION for Protective Order by Curtis Cahalloner Rogers, Jr.
(Attachments: # 1 Exhibit Exhibit A, # 2 Exhibit Exhibit B)(Stein, Wendy) (Entered:
07/12/2016)

07/12/2016 90 | RESPONSE/REPLY to 87 Notice (Other), of Joinder by Julian Bivins. (Denman, Joseph)
(Entered: 07/12/2016)

07/13/2016 91 | ENDORSED ORDER granting 86 Defendants Keith Stein, Law Offices of Keith B.
Stein, PLLC and Beys Liston Mobargha & Berland, LLP's Agreed Motion for Extension
of Time to Respond to Request to Produce. Defendants shall respond to Plaintiff's

Request for Production on or before August 1, 2016. Signed by Magistrate Judge William
Matthewman on 7/13/2016. (no00) (Entered: 07/13/2016)

07/13/2016 92 | ENDORSED ORDER requiring Defendants Brian M. O'Connell, Ashley N. Crispin, and
Ciklin Lubitz & O'Connell (the "CLO Defendants") to file their own motion for extension
of time to respond to Plaintiff's Request for Production if they still seek an extension of
time. The CLO Defendants filed a Notice of Joinder [DE 87] in other defendants' Agreed
Motion for Extension of Time [DE 86], and Plaintiff filed an Objection to the Notice of
Joinder [DE 90], claiming that Plaintiff did not agree to an extension of time as to the
CLO Defendants. Therefore, if the CLO Defendants seek an extension of time to respond
to discovery, they are required to file their own motion requesting such extension. Signed
by Magistrate Judge William Matthewman on 7/13/2016. (no00) (Entered: 07/13/2016)

07/13/2016 93 | ENDORSED ORDER granting 53 Stipulation filed by Law Offices of Keith B. Stein,
Beys Liston Mobargha & Berland, LLP, Keith B. Stein. Signed by Judge Kenneth A.
Marra on 7/13/2016. (ir) (Entered: 07/13/2016)

07/13/2016 94 | REPLY to Response to Motion re 83 Corrected MOTION for Protective Order filed by
Ciklin Lubitz Martens & O'Connell. (Attachments: # 1 Exhibit a, # 2 Exhibit b, # 3
Exhibit c, # 4 Exhibit d)(Studley, Rachel) (Entered: 07/13/2016)

07/13/2016 95 | REPLY to Response to Motion re 83 Corrected MOTION for Protective Order filed by
Stephen M Kelly. (Attachments: # 1 Exhibit A - Defendants' Motion to Abate, # 2 Exhibit
B - Order Setting Hearing on Motion to Abate, # 3 Exhibit C - Subpoena for Documents
from Smith Law Firm, # 4 Exhibit D - Subpoena for Docments from Templeton Law
Firm)(Pickett, Charles) (Entered: 07/13/2016)

07/14/2016 96 | RESPONSE in Opposition re 88 Defendant's MOTION for Extension of Time to
Complete Discovery - Plaintiff's Objection filed by Julian Bivins. Replies due by
7/25/2016. (Denman, Joseph) (Entered: 07/14/2016)

07/15/2016 97 | RESPONSE in Opposition re 85 MOTION for Protective Order Regarding Subpoenas for
Documents to Accountants filed by Julian Bivins. Replies due by 7/25/2016. (Denman,
Joseph) (Entered: 07/15/2016)

07/15/2016 98 | Plaintiff's MOTION for Leave to File Sur-Reply Regarding Second Corrected and
Amended CLO Defendants' Motion for Potective Order [DE 83] by Julian Bivins.
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(Denman, Joseph) (Entered: 07/15/2016)

RESPONSE in Opposition re 89 Defendant's MOTION for Protective Order filed by
Julian Bivins. Replies due by 7/29/2016. (Denman, Joseph) (Entered: 07/19/2016)

REPLY to Response to Motion re 85 MOTION for Protective Order filed by Stephen M
Kelly. (Pickett, Charles) (Entered: 07/20/2016)

RESPONSE/REPLY to 96 Response in Opposition to Motion for Extension of Time to
Respond to Plaintiff's Request for Production by Curtis Cahalloner Rogers, Jr. (Stein,
Wendy) (Entered: 07/22/2016)

07/22/2016 102 | Minute Entry for proceedings held before Judge Kenneth A. Marra: Motion Hearing held
on 7/22/2016 re 55 MOTION to Stay /Abate filed by Brian M. O'Connell, Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, 58 MOTION to Stay -- Abate filed by Stephen
M Kelly. Appearances by: J. Ronald Denman, Brandon Hechtman, Rachel Studley,
Jeffrey Blaker and Wendy Stein. Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov (ir) (Entered: 07/25/2016)

07/25/2016 103 | RESPONSE in Support re 89 Defendant's MOTION for Protective Order filed by Curtis
Cahalloner Rogers, Jr. (Stein, Wendy) (Entered: 07/25/2016)

08/01/2016 104 | ENDORSED ORDER granting 98 Plaintiff's Motion for Leave to File a Sur-reply
Regarding Second Corrected and Amended CLO Defendants' Motion for Protective
Order [Docket Entry 83]. Signed by Magistrate Judge William Matthewman on 8/1/2016.
(no00) (Entered: 08/01/2016)

08/01/2016 105 | ORDER SETTING HEARING on 83 Defendants' Second Corrected and Amended
MOTION for Protective Order, 85 Defendant Stephen Kelly's MOTION for Protective
Order Regarding Subpoena for Documents to Accountants, 88 Defendant Curtis
Cahalloner Rogers, Jr.'s MOTION for Extension of Time to Respnd to Plaintiff's Request
for Production and 89 Defendant Curtis Cahalloner Rogers, Jr.'s MOTION for Protective
Order: Motion Hearing set for 8/23/2016 at 2:00 PM in West Palm Beach Division before
Magistrate Judge William Matthewman. Signed by Magistrate Judge William
Matthewman on 8/1/2016. (kza) (Entered: 08/01/2016)

NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Brian M. O'Connell re 58 MOTION to Stay -- Abate of Filing Documents from the
Guardianship Proceeding as Supplemental Support for the Motion to Abate. Attorney
Brandon Jay Hechtman added to party Stephen M Kelly(pty:dft). (Attachments: # 1
Appendix, # 2 Exhibit 1: Objection to Final Report, # 3 Exhibit 2: Objection to Final
Accounting (Guardianship Report) of Guardian of Property filed by Curtis Rogers and
Served July 8, 2015, # 4 Exhibit 3: Objection to Petition for Order Authorizing Payment
of Attorneys Fees and Expenses to Beys Stein Mobargha & Berland, LLP (Filed
12/1/14), # 5 Exhibit 4: Objection to Petition for Order Authorizing Payment of
Attorneys Fees and Expenses to Beys Stein Mobargha & Berland, LLP (Supplement to
Petition filed 12/1/14) (Filed 2/20/15), # 6 Exhibit 5: Order Approving Initial Plan and
Order Appointing Stephen Kelly, # 7 Exhibit 6: Objection to Petition for Order
Authorizing Payment of Compensation and Expenses of Guardian, # 8 Exhibit 7:
Objection to Petition for Order Authorizing Payment of Attorneys Fees and Expenses by
Casey Ciklin et. al., # 9 Exhibit 8: Objection to Supplemental Petition for Order
Authorizing Payment of Attorneys Fees and Expenses of Ciklin Lubitz Martens &
OConnell (Filed February 20, 2015), # 10 Exhibit 9: Objection to Supplemental Petition
for Order Authorizing Payment of Attorneys Fees and Expenses of Ciklin Lubitz &
OConnell (Filed 1/15/2016)) (Hechtman, Brandon) (Entered: 08/01/2016)

08/04/2016 107 | ORDER RE-SETTING HEARING on 83 Defendants' Second Corrected and Amended
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MOTION for Protective Order, 85 Defendant Stephen Kelly's MOTION for Protective
Order Regarding Subpoena for Documents to Accountants, 88 Defendant Curtis
Cahalloner Rogers, Jr.'s MOTION for Extension of Time to Respond to Plaintiff's
Request for Production, 89 Defendant Curtis Cahalloner Rogers, Jr. 's MOTION for
Protective Order: Motion Hearing reset for 8/24/2016 at 10:00 AM before Magistrate
Judge William Matthewman. Signed by Magistrate Judge William Matthewman on
8/4/2016. (kza) Modified on 8/4/2016 (kza). (Entered: 08/04/2016)

08/04/2016

Reset Hearings as to 83 Defendants' Second Corrected and Amended MOTION for
Protective Order, 85 Defendant Stephen Kelly's MOTION for Protective Order Regarding
Subpoena for Documents to Accountants, 88 Defendant Curtis Cahalloner Rogers, Jr.'s
MOTION for Extension of Time to Respond to Plaintiff's Request for Production, 89
Defendant Curtis Cahalloner Rogers, Jr. 's MOTION for Protective Order. Motion
Hearing reset for 8/24/2016 10:00 AM in West Palm Beach Division before Magistrate
Judge William Matthewman. (kza) (Entered: 08/04/2016)

08/08/2016

—
o0

REPLY to Response to Motion re 98 Plaintiff's MOTION for Leave to File Sur-Reply
Regarding Second Corrected and Amended CLO Defendants' Motion for Protective
Order [DE 83], 83 Corrected MOTION for Protective Order SUR-REPLY filed by Julian
Bivins. (Denman, Joseph) (Entered: 08/08/2016)

08/08/2016

—
\O

NOTICE by Julian Bivins Supplemental Documents in Response to Defendant's 58
Motion to Abate (Attachments: # 1 Supplement Guardian's Adversary Petition
Requesting Guardianship Judge Declare Guardian and Attorneys Did Not Breach
Fiduciary Duty to Ward, # 2 Supplement Estate's Motion to Dismiss Guardian's Petition
for Declaratory Judgment, # 3 Supplement Guardian's Petition for Authorization to Act in
Federal Lawsuit, # 4 Supplement Estate's Objection to Guardian's Petition for
Authorization to Act in Federal Lawsuit, # 5 Supplement Guardian's Notice of Pending
Motions, # 6 Supplement Order Specially Setting Hearing on Estate's Motion to Dismiss
Guardian's Petition for Declaratory Relief and Motion to Dismiss Guardian's Petition to
Revoke Probate of Ward's Will, # 7 Supplement Guardian's Notice of Voluntary
Dismissal of Adversary Petition for Declaratory Judgment) (Denman, Joseph) Modified
on 8/9/2016 (cqs). (Entered: 08/08/2016)

08/08/2016

—
—
)

MOTION to Strike 106 Notice (Other),,,,,, of Filing Documents Attached Appendixby
Julian Bivins. Responses due by 8/25/2016 (Denman, Joseph) (Entered: 08/08/2016)

08/08/2016

111

Clerks Notice to Filer re 109 Notice (Other),,,. Document Not Linked ; ERROR - The
filed document was not linked to the related docket entry. The correction was made by
the Clerk. It is not necessary to refile this document. (cqs) (Entered: 08/09/2016)

08/15/2016

—
—
[\

MOTION to Compel Response to Plaintift's First Request for Production by Julian
Bivins. Responses due by 9/1/2016 (Attachments: # 1 Exhibit A - Plaintiff's Request for
Production to CLO Defendants, # 2 Exhibit B - CLO Defendants' Response to Plaintiff's
Request for Production, # 3 Exhibit C - Excerpt of Deposition of Melissa Lazarchick, # 4
Exhibit D - Plaintiff's Motion to Compel in Guardianship Proceeding, # 5 Exhibit E -
Plaintiff's Request for Production in Guardianship Proceeding)(Denman, Joseph)
(Entered: 08/15/2016)

08/15/2016

MOTION to Compel Response to Plaintiff's First Request for Production from Defendant
Kelly by Julian Bivins. Responses due by 9/1/2016 (Attachments: # 1 Exhibit A - Request
for Production to Defendant Kelly, # 2 Exhibit B - Kelly's Response to Plaintiff's Request
for Production, # 3 Exhibit C - Excerpt from Deposition of Melissa Lazarchick, # 4
Exhibit D - Plaintiff's Motion to Compel in Guardianship Proceeding, # 5 Exhibit E -
Plaintiff's Request for Production in Guardianship Proceeding)(Denman, Joseph)
(Entered: 08/15/2016)
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08/16/2016 RESPONSE to Motion re 110 MOTION to Strike 106 Notice (Other),,,,,, of Filing
Documents Attached Appendixfiled by Ciklin Lubitz Martens & O'Connell. Replies due
by 8/26/2016. (Studley, Rachel) (Entered: 08/16/2016)

ORDER ADDING MOTIONS TO AUGUST 24, 2016 HEARING AND REQUIRING
EXPEDITED RESPONSES: Set Deadlines/Hearings as to 112 MOTION to Compel
Response to Plaintiff's First Request for Production and 113 MOTION to Compel
Response to Plaintiff's First Request for Production from Defendant Kelly.( Responses
due on or before 5:00 p.m. on 8/19/2016, Replies due on or before 12:00 p.m. on
8/23/2016., Motion Hearing set for 8/24/2016 at 10:00 AM in West Palm Beach Division
before Magistrate Judge William Matthewman.) Signed by Magistrate Judge William
Matthewman on 8/16/2016. (kza) (Entered: 08/16/2016)
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MOTION to Compel Response to Plaintiff's First Request for Production from Defendant
Stein by Julian Bivins. Responses due by 9/6/2016 (Attachments: # 1 Exhibit A -
Plaintiff's Request for Production to Defendant Stein, # 2 Exhibit B - Defendant Steins'
Response to Request for Production, # 3 Exhibit C - Excerpt of Deposition of Melissa
Lazarchick, # 4 Exhibit D - Plaintiff's Motion to Compel in Guardianship Proceeding, # 5
Exhibit E - Plaintiff's Request for Production in Guardianship Proceeding)(Denman,
Joseph) (Entered: 08/17/2016)

MOTION to Compel Response to Plaintiff's First Request for Production from Defendant
Beys Listonby Julian Bivins. Responses due by 9/6/2016 (Attachments: # 1 Exhibit A -
Plaintiff's Request for Production to Defendant Beys Liston, # 2 Exhibit B - Defendant
Beys Liston's Response to Plaintiff's Request for Production)(Denman, Joseph) (Entered:
08/17/2016)

MOTION to Compel Response to Plaintiff's First Request for Production from Defendant
Rogers by Julian Bivins. Responses due by 9/6/2016 (Attachments: # 1 Exhibit A -
Plaintiff's Request for Production to Defendant Rogers, # 2 Exhibit B - Defendant
Rogers' Response to Request for Production, # 3 Exhibit C - Excerpt of Deposition of
Melissa Lazarchick)(Denman, Joseph) (Entered: 08/17/2016)

ORDER SETTING ADDITIONAL HEARING: Set Hearing as to 116 MOTION to
Compel Response to Plaintiff's First Request for Production from Defendant Stein, 117
MOTION to Compel Response to Plaintiff's First Request for Production from Defendant
Beys Liston and 118 MOTION to Compel Response to Plaintiff's First Request for
Production from Defendant Rogers. (Motion Hearing set for 9/16/2016 at 1:00 PM in
West Palm Beach Division before Magistrate Judge William Matthewman.) Signed by
Magistrate Judge William Matthewman on 8/18/2016. (kza) (Entered: 08/18/2016)

RESPONSE in Opposition re 112 MOTION to Compel Response to Plaintiff's First
Request for Production filed by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Brian M. O'Connell. Replies due by 8/29/2016. (Hechtman, Brandon) (Entered:
08/19/2016)

RESPONSE in Opposition re 113 MOTION to Compel Response to Plaintiff's First
Request for Production from Defendant Kellyfiled by Stephen M Kelly. Replies due by
8/29/2016. (Hechtman, Brandon) (Entered: 08/19/2016)

REPLY to Response to Motion re 113 MOTION to Compel Response to Plaintiff's First
Request for Production from Defendant Kelly filed by Julian Bivins. (Denman, Joseph)
(Entered: 08/23/2016)

REPLY to Response to Motion re 112 MOTION to Compel Response to Plaintiff's First
Request for Production filed by Julian Bivins. (Denman, Joseph) (Entered: 08/23/2016)

NOTICE TO THE PARTIES: The Court gives notice to the parties that, on August 23,
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https://ecf.flsd.uscourts.gov/doc1/051116874246
https://ecf.flsd.uscourts.gov/doc1/051116874247
https://ecf.flsd.uscourts.gov/doc1/051116874248
https://ecf.flsd.uscourts.gov/doc1/051116874249
https://ecf.flsd.uscourts.gov/doc1/051016874308
https://ecf.flsd.uscourts.gov/doc1/051116874309
https://ecf.flsd.uscourts.gov/doc1/051116874310
https://ecf.flsd.uscourts.gov/doc1/051016874367
https://ecf.flsd.uscourts.gov/doc1/051116874368
https://ecf.flsd.uscourts.gov/doc1/051116874369
https://ecf.flsd.uscourts.gov/doc1/051116874370
https://ecf.flsd.uscourts.gov/doc1/051116879499
https://ecf.flsd.uscourts.gov/doc1/051016874244
https://ecf.flsd.uscourts.gov/doc1/051016874308
https://ecf.flsd.uscourts.gov/doc1/051016874367
https://ecf.flsd.uscourts.gov/doc1/051116885139
https://ecf.flsd.uscourts.gov/doc1/051016863107
https://ecf.flsd.uscourts.gov/doc1/051116885154
https://ecf.flsd.uscourts.gov/doc1/051016863147
https://ecf.flsd.uscourts.gov/doc1/051116894950
https://ecf.flsd.uscourts.gov/doc1/051016863147
https://ecf.flsd.uscourts.gov/doc1/051116894953
https://ecf.flsd.uscourts.gov/doc1/051016863107
https://ecf.flsd.uscourts.gov/doc1/051116895765
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2016, it received the attached document in an unmarked envelope with no return address
listed. The Court will not rely on the anonymously-sent document when ruling on any
matters in this case. Signed by Magistrate Judge William Matthewman on 8/23/2016.
(kza) (Entered: 08/23/2016)

08/23/2016 125 | REPLY to Response to Motion re 110 MOTION to Strike 106 Notice (Other),,,,,, of
Filing Documents Attached Appendixfiled by Julian Bivins. (Denman, Joseph) (Entered:
08/23/2016)

08/23/2016 126 | NOTICE of filing receipt of correspondence. (ir) (Entered: 08/23/2016)

08/24/2016 127 | ENDORSED ORDER granting 88 Defendant, Curtis Cahalloner Rogers, Jr.'s Motion for
Extension of Time to Respond to Plaintiff's Request for Production, as stated in open
court during the August 24, 2016 discovery hearing. Signed by Magistrate Judge William
Matthewman on 8/24/2016. (no00) (Entered: 08/24/2016)

08/24/2016 128 | Paperless Minute Entry for proceedings held before Magistrate Judge William
Matthewman: J. Ronald Denman for Plaintiff, Charles Pickett for Defendant Kelly,
Rachel Studley and Brandon Hechtman for CLO Defendants, Wendy Stein for Defendant
Rogers and Jeftrey A. Blaker for Stein Defendants, present. Motion Hearing held on
8/24/2016 re Defendants' Second Corrected and Amended MOTION for Protective Order
[DE 83], Defendant Stephen Kelly's MOTION for Protective Order Regarding Subpoena
for Documents to Accountants [DE 85], Defendant Curtis Cahalloner Rogers, Jr.'s
MOTION for Extension of Time to Respond to Plaintiff's Request for Production [DE 88]
and Defendant Curtis Cahalloner Rogers, Jr.'s MOTION for Protective Order [DE 89];
Plaintiffs MOTION to Compel CLO Defendants Response to Plaintiff's First Request for
Production [DE 112] and Plaintiffs MOTION to Compel Response to Plaintiff's First
Request for Production from Defendant Kelly [DE 113]. Argument held. The Court
grants Motion [DE 88]. The Court takes the matter under advisement. Written order to be
issued. (Digital 10:05:46.) (kza) (Entered: 08/24/2016)

MOTION for Extension of Time to Extend Certain Pre-Trial Deadlines by Ciklin Lubitz
Martens & O'Connell. Responses due by 9/16/2016 (Attachments: # 1 Text of Proposed
Order)(Studley, Rachel) (Entered: 08/30/2016)

08/30/2016

[—
[\
\O

08/31/2016

—
)
S

ORDER granting in part and reserving in part 129 Motion for Extension of Pre- Trial
Deadlines. Signed by Judge Kenneth A. Marra on 8/30/2016. (ir) (Entered: 08/31/2016)

RESPONSE in Opposition re 116 MOTION to Compel Response to Plaintiff's First
Request for Production from Defendant Stein Memorandum of Law in Opposition to
Plaintiff's Motion to Compel as to Keith B. Stein and Law Offices of Keith B. Stein,
PLLC's Respone to Plaintiff's First Request for Production filed by Law Offices of Keith
B. Stein, Keith B. Stein. Replies due by 9/16/2016. (Blaker, Jeffrey) (Entered:
09/06/2016)

OMNIBUS ORDER ON DISCOVERY MOTIONS: granting 83 Defendants' Second
Corrected and Amended MOTION for Protective Order; granting in part and denying in
part 85 Defendant Stephen Kelly's MOTION for Protective Order Regarding Subpoena
for Documents to Accountants; granting in part and denying in part 89 Defendant Curtis
Cahalloner Rogers, Jr.'s Motion for Protective Order; granting in part and denying in part
112 Plaintiffs MOTION to Compel CLO Defendants Response to Plaintiff's First Request
for Production; granting in part and denying in part 113 Plaintiffs MOTION to Compel
Response to Plaintiff's First Request for Production from Defendant Kelly. Signed by
Magistrate Judge William Matthewman on 9/7/2016. (kza) (Entered: 09/07/2016)

09/06/2016

[a—
—_

09/07/2016

—
98]
[\

09/09/2016 133 | NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Brian M. O'Connell re 130 Order on Motion for Extension of Time of Joint Consent to
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https://ecf.flsd.uscourts.gov/doc1/051116896920
https://ecf.flsd.uscourts.gov/doc1/051016723336
https://ecf.flsd.uscourts.gov/doc1/051016924245
https://ecf.flsd.uscourts.gov/doc1/051116924246
https://ecf.flsd.uscourts.gov/doc1/051116927420
https://ecf.flsd.uscourts.gov/doc1/051016924245
https://ecf.flsd.uscourts.gov/doc1/051116948497
https://ecf.flsd.uscourts.gov/doc1/051016874244
https://ecf.flsd.uscourts.gov/doc1/051116954446
https://ecf.flsd.uscourts.gov/doc1/051016678483
https://ecf.flsd.uscourts.gov/doc1/051016711415
https://ecf.flsd.uscourts.gov/doc1/051016723810
https://ecf.flsd.uscourts.gov/doc1/051016863107
https://ecf.flsd.uscourts.gov/doc1/051016863147
https://ecf.flsd.uscourts.gov/doc1/051116961613
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Move Trial Date (Hechtman, Brandon) (Entered: 09/09/2016)

09/12/2016

—
~

ORDER granting 129 Motion for Extension of Time. Dispositive Motions due by
12/19/2016. Calendar Call set for 7/7/2017 10:00 AM in West Palm Beach Division
before Judge Kenneth A. Marra. Jury Trial set for 7/10/2017 09:00 AM in West Palm
Beach Division before Judge Kenneth A. Marra. Signed by Judge Kenneth A. Marra on
9/12/2016. (ir) (Entered: 09/12/2016)

09/14/2016

—
9]

ORDER SUBSTITUTING COUNSEL. Attorney Charles Leroy Pickett, Jr terminated as
to Defendant Stephen Kelly. Signed by Judge Kenneth A. Marra on 9/13/2016. (ir)
(Entered: 09/14/2016)

09/16/2016

[—
8]
N

STIPULATION re 119 Order,,, Set/Reset Motion/R&R Deadlines and Hearings,,
Discovery Motions Set for Hearing on September 16, 2016 by Julian Bivins (Denman,
Joseph) (Entered: 09/16/2016)

09/19/2016

—
(8]
~

OMNIBUS ORDER on Discovery Motions. Signed by Magistrate Judge William
Matthewman on 9/16/2016. (Ibc) (Entered: 09/19/2016)

09/19/2016

[—
(o]

NOTICE by Stephen M Kelly Notice of Compliance with DE 132 (Studley, Rachel)
(Entered: 09/19/2016)

09/20/2016

—
98]
\O

NOTICE of Compliance with This Court's Omnibus Order on Discovery Motions by
Curtis Cahalloner Rogers, Jr re 132 Order on Motion for Protective Order,,, Order on
Motion to Compel,,,,,,,,s,»»»s, (Stein, Wendy) (Entered: 09/20/2016)

09/21/2016

[—
B~
(]

Plaintiff's APPEAL of Magistrate Judge 132 Order on Motion for Protective Order,,,
Order on Motion to Compel,.,,,,,,,,,,»», t0 District Court (Attachments: # 1 Exhibit A -
Part 1 - Transcript of Hearing Dated December 3, 2015, # 2 Exhibit A - Part 2 -
Transcript of Hearing Dated December 3, 2015)(Denman, Joseph) (Entered: 09/21/2016)

09/24/2016

TRANSCRIPT of Proceedings held on 8/24/16 before Magistrate Judge William
Matthewman, 1-92 pages, Court Reporter: Carl Schanzleh, 305-523-5635. Transcript may
be viewed at the court public terminal or purchased by contacting the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After that
date it may be obtained through PACER. Redaction Request due 10/20/2016. Redacted
Transcript Deadline set for 10/28/2016. Release of Transcript Restriction set for
12/27/2016. (Attachments: # 1 Designation Access Form)(hh) (Entered: 09/26/2016)

09/30/2016

—
[\

Plaintiff's APPEAL of Magistrate Judge 137 Order to District Court and Objection to
Omnibus Order on Discovery Motions (Denman, Joseph) (Entered: 09/30/2016)

10/05/2016

[—
~
|8

MOTION to Compel Discovery Responses ( Responses due by 10/24/2016), MOTION
for Extension of Time Excuse Untimely Discovery Requests Under 3-Day Mailing Rule
by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M.
O'Connell. (Attachments: # 1 Exhibit Service E-Mail, Aug. 18, 2016, # 2 Exhibit
Objection to Interrogatories Served by Brian M. OConnell, # 3 Exhibit Objection to
Interrogatories Served by Ciklin Lubitz & OConnell, # 4 Exhibit Objection to Request for
Admissions Served by Ciklin Lubitz & OConnell, # 5 Exhibit Objection to Request to
Produce Served by OConnell, Crispin and Ciklin Lubitz & OConnell, # 6 Exhibit
Objection to Request to Produce Served by Stephen M. Kelly, # 7 Exhibit Objection to
Interrogatories Served by Ashley Crispin, # 8 Exhibit ) Interrogatories by Brian M.
OConnell, # 9 Exhibit Interrogatories by Ciklin Lubitz & OConnell, # 10 Exhibit Request
for Admissions by Ciklin Lubitz & OConnell, # 11 Exhibit Request to Produce by
OConnell, Crispin and Ciklin Lubitz & OConnell, # 12 Exhibit Request to Produce by
Stephen M. Kelly, # 13 Exhibit Interrogatories by Ashley Crispin)(Hechtman, Brandon)
(Entered: 10/05/2016)
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https://ecf.flsd.uscourts.gov/doc1/051116968225
https://ecf.flsd.uscourts.gov/doc1/051016924245
https://ecf.flsd.uscourts.gov/doc1/051116979589
https://ecf.flsd.uscourts.gov/doc1/051116991647
https://ecf.flsd.uscourts.gov/doc1/051116879499
https://ecf.flsd.uscourts.gov/doc1/051116994977
https://ecf.flsd.uscourts.gov/doc1/051116999742
https://ecf.flsd.uscourts.gov/doc1/051117003654
https://ecf.flsd.uscourts.gov/doc1/051116954446
https://ecf.flsd.uscourts.gov/doc1/051017011379
https://ecf.flsd.uscourts.gov/doc1/051116954446
https://ecf.flsd.uscourts.gov/doc1/051117011380
https://ecf.flsd.uscourts.gov/doc1/051117011381
https://ecf.flsd.uscourts.gov/doc1/051017025449
https://ecf.flsd.uscourts.gov/doc1/051117025450
https://ecf.flsd.uscourts.gov/doc1/051117050858
https://ecf.flsd.uscourts.gov/doc1/051116994977
https://ecf.flsd.uscourts.gov/doc1/051017069114
https://ecf.flsd.uscourts.gov/doc1/051117069115
https://ecf.flsd.uscourts.gov/doc1/051117069116
https://ecf.flsd.uscourts.gov/doc1/051117069117
https://ecf.flsd.uscourts.gov/doc1/051117069118
https://ecf.flsd.uscourts.gov/doc1/051117069119
https://ecf.flsd.uscourts.gov/doc1/051117069120
https://ecf.flsd.uscourts.gov/doc1/051117069121
https://ecf.flsd.uscourts.gov/doc1/051117069122
https://ecf.flsd.uscourts.gov/doc1/051117069123
https://ecf.flsd.uscourts.gov/doc1/051117069124
https://ecf.flsd.uscourts.gov/doc1/051117069125
https://ecf.flsd.uscourts.gov/doc1/051117069126
https://ecf.flsd.uscourts.gov/doc1/051117069127
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10/10/2016 144 | RESPONSE to 140 Plaintiff's APPEAL of Magistrate Judge 132 Order on Motion for
Protective Order,,, Order on Motion to Compel,,,,,,,,s,»»s,», t0 District Court by Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell.
(Hechtman, Brandon) (Entered: 10/10/2016)

10/11/2016 145 | MOTION to Compel Discovery Stein Defendants' Motion to Compel Response to
Discovery and Incorporated Memorandum in Support by Beys Liston Mobargha &
Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. Responses due by
10/28/2016 (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, #
6 Exhibit)(Blaker, Jeffrey) (Entered: 10/11/2016)

10/11/2016

—
(o)

ORDER denying 55 Motion to Stay; denying 58 Motion to Stay; denying 68 Motion to
Adopt/Join; denying as moot 75 Motion to Stay; denying as moot 77 Motion to Stay;
denying as moot 110 Motion to Strike. Signed by Judge Kenneth A. Marra on 10/5/2016.
(ir) (Entered: 10/11/2016)

RESPONSE to 142 Plaintiff's APPEAL of Magistrate Judge 137 Order to District Court
and Objection to Omnibus Order on Discovery Motions Stein Defendants' Response to
Appeal From and Objection to Omnibus Order on Discovery Motions by Beys Liston
Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. (Blaker,
Jeffrey) (Entered: 10/13/2016)

STIPULATION re 143 MOTION to Compel Discovery Responses MOTION for
Extension of Time Excuse Untimely Discovery Requests Under 3-Day Mailing Rule by
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M.
O'Connell (Attachments: # 1 Text of Proposed Order)(Hechtman, Brandon) (Entered:
10/17/2016)

AGREED ORDER ON DEFENDANTS' MOTION TO COMPEL DISCOVERY
RESPONSES [DE 143] denying 143 Motion to Compel and granting 143 Motion for
Extension of Time. On or before October 31, 2016, Plaintiff shall respond to the

discovery propounded by Defendants Signed by Magistrate Judge William Matthewman
on 10/18/2016. (kza) (Entered: 10/18/2016)

Plaintiff's REPLY to 144 Response/Reply (Other), In Support of Appeal fiom and
Objection to the Magistrate Judge's September 7, 2016 Omnibus Order on Discovery
Motions by Julian Bivins. (Denman, Joseph) (Entered: 10/20/2016)

NOTICE of Change of Address by Wendy J Stein (Stein, Wendy) (Entered: 10/21/2016)

NOTICE by Curtis Cahalloner Rogers, Jr re 142 Plaintiff's APPEAL of Magistrate Judge
137 Order to District Court and Objection to Omnibus Order on Discovery Motions
Notice of Joinder (Stein, Wendy) (Entered: 10/21/2016)

RESPONSE in Opposition re 145 MOTION to Compel Discovery Stein Defendants'
Motion to Compel Response to Discovery and Incorporated Memorandum in Support and
Motion for Extension of Time to Respond to Stein Defendants' Discovery and
Memorandum of Lawfiled by Julian Bivins. Replies due by 10/31/2016. (Denman,
Joseph) (Entered: 10/21/2016)

10/13/2016

[—
~
~

10/17/2016

—
o0

10/18/2016

—
~
\O

10/20/2016

—
N
]

10/21/2016
10/21/2016

[a—
—_

—
N

10/21/2016

—
|98)

10/24/2016 1

N
I~

Plaintiff's REPLY to 147 Response/Reply (Other), in Support of Appeal fiom and
Objection to the Magistrate Judge's September 16, 2016 "Omnibus Order on Discovery
Motions" by Julian Bivins. (Denman, Joseph) (Entered: 10/24/2016)

10/25/2016

—_
N

Answer and Affirmative Defenses to Plaintiff's Amended Complaint (Dkt. No. 18)
ANSWER and Affirmative Defenses to Complaint by Curtis Cahalloner Rogers, Jr.
(Stein, Wendy) (Entered: 10/25/2016)

10/25/2016 156 | ANSWER and Affirmative Defenses to Complaint with Jury Demand by Beys Liston
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https://ecf.flsd.uscourts.gov/doc1/051117073923
https://ecf.flsd.uscourts.gov/doc1/051017011379
https://ecf.flsd.uscourts.gov/doc1/051116954446
https://ecf.flsd.uscourts.gov/doc1/051017075276
https://ecf.flsd.uscourts.gov/doc1/051117075277
https://ecf.flsd.uscourts.gov/doc1/051117075278
https://ecf.flsd.uscourts.gov/doc1/051117075279
https://ecf.flsd.uscourts.gov/doc1/051117075280
https://ecf.flsd.uscourts.gov/doc1/051117075281
https://ecf.flsd.uscourts.gov/doc1/051117075282
https://ecf.flsd.uscourts.gov/doc1/051117076512
https://ecf.flsd.uscourts.gov/doc1/051116353407
https://ecf.flsd.uscourts.gov/doc1/051016364947
https://ecf.flsd.uscourts.gov/doc1/051116469139
https://ecf.flsd.uscourts.gov/doc1/051116595381
https://ecf.flsd.uscourts.gov/doc1/051016603597
https://ecf.flsd.uscourts.gov/doc1/051116833997
https://ecf.flsd.uscourts.gov/doc1/051117091675
https://ecf.flsd.uscourts.gov/doc1/051117050858
https://ecf.flsd.uscourts.gov/doc1/051116994977
https://ecf.flsd.uscourts.gov/doc1/051017106304
https://ecf.flsd.uscourts.gov/doc1/051017069114
https://ecf.flsd.uscourts.gov/doc1/051117106305
https://ecf.flsd.uscourts.gov/doc1/051117111973
https://ecf.flsd.uscourts.gov/doc1/051017069114
https://ecf.flsd.uscourts.gov/doc1/051017069114
https://ecf.flsd.uscourts.gov/doc1/051117124582
https://ecf.flsd.uscourts.gov/doc1/051117073923
https://ecf.flsd.uscourts.gov/doc1/051117126283
https://ecf.flsd.uscourts.gov/doc1/051117131032
https://ecf.flsd.uscourts.gov/doc1/051117050858
https://ecf.flsd.uscourts.gov/doc1/051116994977
https://ecf.flsd.uscourts.gov/doc1/051117131335
https://ecf.flsd.uscourts.gov/doc1/051017075276
https://ecf.flsd.uscourts.gov/doc1/051117137281
https://ecf.flsd.uscourts.gov/doc1/051117091675
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Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. (Blaker,
Jeftrey) (Entered: 10/25/2016)

10/25/2016 157 | ANSWER and Affirmative Defenses to Complaint with Jury Demand by CIKLIN
LUBITZ & O'CONNELL, BRIAN M. O'CONNELL, and ASHLEY N. CRISPb¥ Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. (Attachments: # 1
Exhibit Order App. Gdn Rogers, # 2 Exhibit Settlement Agreement and Mutual Release,
# 3 Exhibit Term Sheets, # 4 Exhibit Order Appt. Succ. Ltd. Gd. Kelly, # 5 Exhibit Order
approving the Hybrid/Contingences Fee Portion of Application of Attorneys for Ward for
Fees and Costs, # 6 Exhibit Hrng. Trans., Sept. 19, 2016, # 7 Exhibit 808 Lexington
Contract, # 8 Exhibit Offers, # 9 Exhibit Order on Global Settlement, # 10 Exhibit Mot.
Dismiss Gdn' Mot. Relief from Mar. 19, 2015 Order)(Hechtman, Brandon) (Entered:
10/25/2016)

ANSWER and Aftirmative Defenses to Complaint with Jury Demand by Stephen Kelly
by Ciklin Lubitz Martens & O'Connell, Stephen M Kelly, Brian M. O'Connell.
(Attachments: # 1 Exhibit Order App. Gdn Rogers, # 2 Exhibit Settlement Agreement
and Mutual Release, # 3 Exhibit Term Sheets, # 4 Exhibit Order Appt. Succ. Ltd. Gd.
Kelly, # 5 Exhibit Order approving the Hybrid/Contingences Fee Portion of Application
of Attorneys for Ward for Fees and Costs, # 6 Exhibit Hrng. Trans., Sept. 19, 2016, # 7
Exhibit 808 Lexington Contract, # 8 Exhibit Offers, # 9 Exhibit Order on Global
Settlement, # 10 Exhibit Mot. Dismiss Gdn' Mot. Relief from Mar. 19, 2015 Order)
(Hechtman, Brandon) (Entered: 10/25/2016)

10/25/2016 1

[o2¢]

10/27/2016

[—
N
\O

Plaintiff's MOTION to Expedite Settlement Conference, MOTION to Stay Trial,
Discovery, and Other Deadlines Pending Completion of the Settlement Conference and a
Ruling on Appeal fiom and Objection to Magistrate Judge's September 7, 2016 and
September 16, 2016 "Omnibus Orders on Discovery Motions" and Exhaustion of all
Appellate Remedies( Responses due by 11/14/2016) by Julian Bivins. (Attachments: # 1
Exhibit Exhibit A to Motion for Expedited Settlement Conference, etc.)(Denman, Joseph)
(Entered: 10/27/2016)

ORDER requiring response re 159 Plaintiff's MOTION to Expedite Settlement
Conference MOTION to Stay Trial, Discovery, and Other Deadlines Pending Completion
of the Settlement Conference and a Ruling on Appeal from and Objection to Magistrate
Judge's September 7, 2016 and September 16, 2016 "Omnibus Orders on Discovery M.
Responses due by 10/31/2016 at 2:00 p.m. Signed by Judge Kenneth A. Marra on
10/27/2016. (ir) (Entered: 10/28/2016)

RESPONSE in Support re 145 MOTION to Compel Discovery Stein Defendants' Motion
to Compel Response to Discovery and Incorporated Memorandum in Support filed by
Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein.
(Attachments: # 1 Exhibit 7)(Blaker, Jeffrey) (Entered: 10/28/2016)

RESPONSE in Support re 145 MOTION to Compel Discovery Stein Defendants' Motion
to Compel Response to Discovery and Incorporated Memorandum in Support Corrected

filed by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B.

Stein. (Attachments: # 1 Exhibit 7)(Blaker, Jeffrey) (Entered: 10/28/2016)

RESPONSE to Motion re 159 Plaintiff's MOTION to Expedite Settlement Conference
MOTION to Stay Trial, Discovery, and Other Deadlines Pending Completion of the
Settlement Conference and a Ruling on Appeal from and Objection to Magistrate Judge's
September 7, 2016 and September 16, 2016 "Omnibus Orders on Discovery M filed by
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M KellyBrian M.
O'Connell. Replies due by 11/10/2016. (Hechtman, Brandon) (Entered: 10/31/2016)

11/02/2016 164 | ORDER denying 159 Motion for Expedited Settlement Conference; granting 159 Motion

10/28/2016

—
(]

10/28/2016

[a—
—_

10/28/2016

[—
S}

10/31/2016

—
|US)
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https://ecf.flsd.uscourts.gov/doc1/051017143758
https://ecf.flsd.uscourts.gov/doc1/051117143759
https://ecf.flsd.uscourts.gov/doc1/051117143760
https://ecf.flsd.uscourts.gov/doc1/051117143761
https://ecf.flsd.uscourts.gov/doc1/051117143762
https://ecf.flsd.uscourts.gov/doc1/051117143763
https://ecf.flsd.uscourts.gov/doc1/051117143764
https://ecf.flsd.uscourts.gov/doc1/051117143765
https://ecf.flsd.uscourts.gov/doc1/051117143766
https://ecf.flsd.uscourts.gov/doc1/051117143767
https://ecf.flsd.uscourts.gov/doc1/051117143768
https://ecf.flsd.uscourts.gov/doc1/051017143779
https://ecf.flsd.uscourts.gov/doc1/051117143780
https://ecf.flsd.uscourts.gov/doc1/051117143781
https://ecf.flsd.uscourts.gov/doc1/051117143782
https://ecf.flsd.uscourts.gov/doc1/051117143783
https://ecf.flsd.uscourts.gov/doc1/051117143784
https://ecf.flsd.uscourts.gov/doc1/051117143785
https://ecf.flsd.uscourts.gov/doc1/051117143786
https://ecf.flsd.uscourts.gov/doc1/051117143787
https://ecf.flsd.uscourts.gov/doc1/051117143788
https://ecf.flsd.uscourts.gov/doc1/051117143789
https://ecf.flsd.uscourts.gov/doc1/051017154634
https://ecf.flsd.uscourts.gov/doc1/051117154635
https://ecf.flsd.uscourts.gov/doc1/051117155465
https://ecf.flsd.uscourts.gov/doc1/051017154634
https://ecf.flsd.uscourts.gov/doc1/051017158433
https://ecf.flsd.uscourts.gov/doc1/051017075276
https://ecf.flsd.uscourts.gov/doc1/051117158434
https://ecf.flsd.uscourts.gov/doc1/051017159251
https://ecf.flsd.uscourts.gov/doc1/051017075276
https://ecf.flsd.uscourts.gov/doc1/051117159252
https://ecf.flsd.uscourts.gov/doc1/051117162157
https://ecf.flsd.uscourts.gov/doc1/051017154634
https://ecf.flsd.uscourts.gov/doc1/051117176418
https://ecf.flsd.uscourts.gov/doc1/051017154634
https://ecf.flsd.uscourts.gov/doc1/051017154634
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to Stay. Signed by Judge Kenneth A. Marra on 11/2/2016. (ir) (Entered: 11/02/2016)

NOTICE TO THE PARTIES signed by Magistrate Judge William Matthewman on
11/21/2016. (Attachments: # 1 Letter to Judge Matthewman from J. Ronald Denman
dated November 17, 2016 with attachments) (kza) (Entered: 11/21/2016)

11/21/2016

—
]

11/21/2016

[—
N

NOTICE of Attorney Appearance by Charles Dennis Bavol on behalf of Julian Bivins.
Attorney Charles Dennis Bavol added to party Julian Bivins(pty:pla). (Bavol, Charles)
(Entered: 11/21/2016)

ORDER AFFIRMING IN PART AND REVERSING IN PART JUDGE
MATTHEWMAN'S SEPTEMBER 7, 2016 AND SEPTEMBER 16, 2016 ORDERS re
132 Order on Motion for Protective Order, Order on Motion to Compel 137 Order.
Signed by Judge Kenneth A. Marra on 12/2/2016. (ir) (Entered: 12/02/2016)

ORDER AFTER IN CAMERA REVIEW: re 132 Order on Motion for Protective Order
re: 85 MOTION for Protective Order - on or before December 30, 2016, Defendant Kelly
shall produce to Plaintiff all of the documents listed in his privilege log except for the
portion of the document labeled Bates # 241 as described. Signed by Magistrate Judge
William Matthewman on 12/8/2016. (kza) (Entered: 12/08/2016)

ORDER LIFTING STAY. Signed by Judge Kenneth A. Marra on 12/9/2016. (ir)
(Entered: 12/09/2016)

NOTICE by Beys Liston Mobargha & Berland, LLP, Keith B. Stein of Appearance.
Attorney Alexandra Jordan Schultz added to party Beys Liston Mobargha & Berland,
LLP(pty:dft), Attorney Alexandra Jordan Schultz added to party Keith B. Stein(pty:dft).
(Schultz, Alexandra) (Entered: 12/13/2016)

NOTICE of Compliance by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Stephen M Kelly, Brian M. O'Connell re 168 Order, (Hechtman, Brandon) (Entered:
12/13/2016)

12/02/2016

—
~

12/08/2016

—
o0

12/09/2016

—
AN
\O

12/13/2016

[—
~
e}

12/13/2016

[a—
—_

12/16/2016 1

~
\9}

ORDER granting in part and denying in part 145 Stein Defendants' Motion to Compel
Response to Discovery. Plaintiff shall fully respond to the written discovery fully
propounded by Defendants on or before December 23, 2016. (See Order for details).
Signed by Magistrate Judge William Matthewman on 12/16/2016. (kza) (Main Document
172 replaced on 12/19/2016) (kza). (Entered: 12/16/2016)

12/16/2016 Set Deadlines Per DE#172. Miscellaneous Deadline 12/23/2016. (cqs) (Entered:
12/16/2016)
12/19/2016 173 | Unopposed MOTION for Extension of Time to File Pretrial Motions by Beys Liston

Mobargha & Berland, LLP, Keith B. Stein. Responses due by 1/3/2017 (Attachments: # 1
Text of Proposed Order Proposed Order on Unopposed Motion)(Schultz, Alexandra)
(Entered: 12/19/2016)

12/19/2016 174 | Corrected MOTION for Extension of Time to File Pretrial Motions by Beys Liston
Mobargha & Berland, LLP, Keith B. Stein. Responses due by 1/3/2017 (Attachments: # 1
Text of Proposed Order Proposed Order on Corrected Motion for Extension of Time)
(Schultz, Alexandra) (Entered: 12/19/2016)

12/19/2016 175 | MOTION for Summary Judgment by Ciklin Lubitz Martens & O'Connell, Ashley N.

Crispin, Stephen M Kelly, Brian M. O'Connell. Responses due by 1/3/2017 (Hechtman,
Brandon) (Entered: 12/19/2016)

12/19/2016 1

N

Statement of: Material Facts by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Stephen M Kelly, Brian M. O'Connell re 175 MOTION for Summary Judgment
(Attachments: # 1 Exhibit Plaintiff's Response to Defendant's Requests for Admissions, #
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https://ecf.flsd.uscourts.gov/doc1/051017249239
https://ecf.flsd.uscourts.gov/doc1/051117249240
https://ecf.flsd.uscourts.gov/doc1/051117251512
https://ecf.flsd.uscourts.gov/doc1/051117291174
https://ecf.flsd.uscourts.gov/doc1/051116954446
https://ecf.flsd.uscourts.gov/doc1/051116994977
https://ecf.flsd.uscourts.gov/doc1/051117313978
https://ecf.flsd.uscourts.gov/doc1/051116954446
https://ecf.flsd.uscourts.gov/doc1/051016711415
https://ecf.flsd.uscourts.gov/doc1/051117321763
https://ecf.flsd.uscourts.gov/doc1/051117330643
https://ecf.flsd.uscourts.gov/doc1/051117334171
https://ecf.flsd.uscourts.gov/doc1/051117313978
https://ecf.flsd.uscourts.gov/doc1/051117347362
https://ecf.flsd.uscourts.gov/doc1/051017075276
https://ecf.flsd.uscourts.gov/doc1/051017353309
https://ecf.flsd.uscourts.gov/doc1/051117353310
https://ecf.flsd.uscourts.gov/doc1/051017355856
https://ecf.flsd.uscourts.gov/doc1/051117355857
https://ecf.flsd.uscourts.gov/doc1/051117356238
https://ecf.flsd.uscourts.gov/doc1/051017356256
https://ecf.flsd.uscourts.gov/doc1/051117356238
https://ecf.flsd.uscourts.gov/doc1/051117356257
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2 Exhibit Oliver Bivins, Sr.'s Will, # 3 Exhibit Plaintiff's Answers to Defendants'
Answers to Interrogatories, # 4 Exhibit Beachton Mortgage, # 5 Exhibit NY Transfer
Certificate 1, # 6 Exhibit NY Transfer Certificate 2, # 7 Exhibit Guardianship Docket, # 8
Exhibit Guardian's Final Report)(Hechtman, Brandon) (Entered: 12/19/2016)

12/20/2016

[—
~

ORDER terminating 173 Motion for Extension of Time; granting 174 Corrected Motion
for Extension of Time. Signed by Judge Kenneth A. Marra on 12/19/2016. (ir) (Entered:
12/20/2016)

12/20/2016

Set/Reset Deadlines/Hearings: Dispositive Motions due by 1/19/2017. (ir) (Entered:
12/20/2016)

12/20/2016

[—
(o]

Plaintiff's MOTION for Extension of Time to Extend Certain Pretrial Deadlines After
Lift of Stay by Julian Bivins. Responses due by 1/3/2017 (Attachments: # 1 Text of
Proposed Order)(Denman, Joseph) (Entered: 12/20/2016)

12/21/2016

—
\O

RESPONSE in Opposition re 178 Plaintiff's MOTION for Extension of Time to Extend
Certain Pretrial Deadlines After Lift of Stay filed by Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell. Replies due by 12/28/2016.
(Attachments: # 1 Exhibit E-Mail, Dec. 13, 2016)(Hechtman, Brandon) (Entered:
12/21/2016)

12/21/2016

—
)
]

Unopposed MOTION for Extension of Time to File Response 175 to Motion for
Summary Judgment by Julian Bivins. (Attachments: # 1 Text of Proposed Order)
(Denman, Joseph)Link Added Modified on 12/21/2016 (cqs). (Entered: 12/21/2016)

12/21/2016

Clerks Notice to Filer re 180 Unopposed MOTION for Extension of Time to File
Response/Reply/Answer to Motion for Summary Judgment Document Not Linked ;
ERROR - The filed document was not linked to the related docket entry. The correction
was made by the Clerk. It is not necessary to refile this document. (cqs) (Entered:
12/21/2016)

12/21/2016

182

ENDORSED ORDER granting 180 Motion for Extension of Time to File
Response/Reply to 175 MOTION for Summary Judgment filed by Brian M. O'Connell,
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly. Responses due
by 1/9/2017. Signed by Judge Kenneth A. Marra on 12/21/2016. (ir) (Entered:
12/21/2016)

12/22/2016

—
[o2e]
\S]

NOTICE of Compliance by Julian Bivins re 172 Order on Motion to Compel, (Denman,
Joseph) (Entered: 12/22/2016)

12/23/2016

—
o0
I~

RESPONSE to 183 Notice of Compliance by Beys Liston Mobargha & Berland, LLP,
Keith B. Stein. (Schultz, Alexandra) (Entered: 12/23/2016)

12/27/2016

—
9]

ORDER REGARDING STEIN DEFENDANTS' RESPONSE TO PLAINTIFF'S
NOTICE OF COMPLIANCE [DE 184]: if Plaintiff does not produce the two outstanding
transcripts to Defendants on or before January 9, 2017, Defendants may file an additional
discovery motion with the Court. Signed by Magistrate Judge William Matthewman on
12/27/2016. (kza) (Entered: 12/27/2016)

12/28/2016

—
o0
N

REPLY to Response to Motion re 178 Plaintiff's MOTION for Extension of Time to
Extend Certain Pretrial Deadlines After Lift of Stay filed by Julian Bivins. (Attachments:
# 1 Exhibit A)(Denman, Joseph) (Entered: 12/28/2016)

01/03/2017

—
o0
~

ORDER granting in part and denying in part 178 Motion for Extension of Time. See
Order for Details. Dispositive Motions due by 2/28/2017. Signed by Judge Kenneth A.
Marra on 1/3/2017. (cqs) (Entered: 01/03/2017)

01/04/2017

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?129658661746098-L_1_0-1

1

o0

Unopposed MOTION for Extension of Time to Complete Discovery Responses to Stein
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https://ecf.flsd.uscourts.gov/doc1/051117356258
https://ecf.flsd.uscourts.gov/doc1/051117356259
https://ecf.flsd.uscourts.gov/doc1/051117356260
https://ecf.flsd.uscourts.gov/doc1/051117356261
https://ecf.flsd.uscourts.gov/doc1/051117356262
https://ecf.flsd.uscourts.gov/doc1/051117356263
https://ecf.flsd.uscourts.gov/doc1/051117356264
https://ecf.flsd.uscourts.gov/doc1/051117357034
https://ecf.flsd.uscourts.gov/doc1/051017353309
https://ecf.flsd.uscourts.gov/doc1/051017355856
https://ecf.flsd.uscourts.gov/doc1/051017362098
https://ecf.flsd.uscourts.gov/doc1/051117362099
https://ecf.flsd.uscourts.gov/doc1/051017364548
https://ecf.flsd.uscourts.gov/doc1/051017362098
https://ecf.flsd.uscourts.gov/doc1/051117364549
https://ecf.flsd.uscourts.gov/doc1/051017364690
https://ecf.flsd.uscourts.gov/doc1/051117356238
https://ecf.flsd.uscourts.gov/doc1/051117364691
https://ecf.flsd.uscourts.gov/doc1/051017364690
https://ecf.flsd.uscourts.gov/doc1/051017364690
https://ecf.flsd.uscourts.gov/doc1/051117356238
https://ecf.flsd.uscourts.gov/doc1/051117373619
https://ecf.flsd.uscourts.gov/doc1/051117347362
https://ecf.flsd.uscourts.gov/doc1/051117376205
https://ecf.flsd.uscourts.gov/doc1/051117373619
https://ecf.flsd.uscourts.gov/doc1/051117381382
https://ecf.flsd.uscourts.gov/doc1/051017387261
https://ecf.flsd.uscourts.gov/doc1/051017362098
https://ecf.flsd.uscourts.gov/doc1/051117387262
https://ecf.flsd.uscourts.gov/doc1/051117399039
https://ecf.flsd.uscourts.gov/doc1/051017362098
https://ecf.flsd.uscourts.gov/doc1/051017403550
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Defendant by Julian Bivins. (Attachments: # 1 Text of Proposed Order)(Denman, Joseph)
(Entered: 01/04/2017)

01/04/2017

—
o0
\O

Unopposed MOTION to Withdraw Document 176 Statement,, 175 MOTION for
Summary Judgment by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen
M Kelly, Brian M. O'Connell. Responses due by 1/18/2017 (Attachments: # 1 Text of
Proposed Order)(Hechtman, Brandon) (Entered: 01/04/2017)

01/05/2017

[a—
e

ORDER terminating 175 Motion for Summary Judgment; granting 189 Motion to
Withdraw Motion for Summary Judgment. Signed by Judge Kenneth A. Marra on
1/5/2017. (ir) (Entered: 01/05/2017)

01/08/2017

MOTION for Sanctions Pursuant to Rule 37(b) by Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell. (Attachments: # 1 Exhibit
Plaintiff's Response to Request to Produce, # 2 Exhibit E-Mail, Jan. 4, 2017)(Hechtman,
Brandon) (Entered: 01/08/2017)

01/09/2017

NOTICE of Compliance by Julian Bivins re 149 Order on Motion to Compel,, Order on
Motion for Extension of Time, (Denman, Joseph) (Entered: 01/09/2017)

01/10/2017

NOTICE by Ciklin Lubitz Martens & O'Connell OF SERVICE OF PROPOSAL FOR
SETTLEMENT(Hechtman, Brandon) (Entered: 01/10/2017)

01/10/2017

Unopposed MOTION for Extension of Time to Complete Two Out-of-Time Fact Witness
Despositions by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein,
Keith B. Stein. Responses due by 1/24/2017 (Attachments: # 1 Text of Proposed Order
Proposed Order on Unopposed Motion for Leave)(Schultz, Alexandra) (Entered:
01/10/2017)

01/11/2017

195

ENDORSED ORDER granting 194 Motion for Extension of Time to Complete Two Out-
of-Time Fact Witness Depositions. Signed by Judge Kenneth A. Marra on 1/11/2017. (ir)
(Entered: 01/11/2017)

01/18/2017

196

ENDORSED ORDER granting 188 Plaintiff's Unopposed Motion for Extension of Time
to Respond to Stein Defendants' Discovery. Signed by Magistrate Judge William
Matthewman on 1/18/2017. (no00) (Entered: 01/18/2017)

01/18/2017

[—
~

ORDER REQUIRING REPLY FROM DEFENDANTS: Set Deadline as to 191
Defendants' MOTION for Sanctions Pursuant to Rule 37(b). (Reply due on or before
1/25/2017.) Signed by Magistrate Judge William Matthewman on 1/18/2017. (kza)
(Entered: 01/18/2017)

01/20/2017

[—
\O
[oe]

NOTICE of Settlement by Curtis Cahalloner Rogers, Jr (Stein, Wendy) (Entered:
01/20/2017)

01/25/2017

—
\O
\O

REPLY to Response to Motion re 191 MOTION for Sanctions Pursuant to Rule 37(b)
filed by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian
M. O'Connell. (Hechtman, Brandon) (Entered: 01/25/2017)

01/25/2017

[\®)
e}

ORDER denying as moot 191 Defendants' Motion for Rule 37(b) Sanctions. Signed by
Magistrate Judge William Matthewman on 1/25/2017. (kza) (Entered: 01/25/2017)

01/30/2017

[\
—

Plaintiff's MOTION for Discovery to Reopen and to Renew Motions to Compelby Julian
Bivins. Responses due by 2/13/2017 (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit,
# 4 Exhibit)(Denman, Joseph) (Entered: 01/30/2017)

02/03/2017

[\
\®

Joint MOTION for Extension of Time to extend Rule 26 Expert Disclosures and

Substantive Motion Deadlines by Julian Bivins. Responses due by 2/17/2017 (Denman,
Joseph) (Entered: 02/03/2017)
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https://ecf.flsd.uscourts.gov/doc1/051117403551
https://ecf.flsd.uscourts.gov/doc1/051017405804
https://ecf.flsd.uscourts.gov/doc1/051017356256
https://ecf.flsd.uscourts.gov/doc1/051117356238
https://ecf.flsd.uscourts.gov/doc1/051117405805
https://ecf.flsd.uscourts.gov/doc1/051117408496
https://ecf.flsd.uscourts.gov/doc1/051117356238
https://ecf.flsd.uscourts.gov/doc1/051017405804
https://ecf.flsd.uscourts.gov/doc1/051017417566
https://ecf.flsd.uscourts.gov/doc1/051117417567
https://ecf.flsd.uscourts.gov/doc1/051117417568
https://ecf.flsd.uscourts.gov/doc1/051117422011
https://ecf.flsd.uscourts.gov/doc1/051117111973
https://ecf.flsd.uscourts.gov/doc1/051117424566
https://ecf.flsd.uscourts.gov/doc1/051017426326
https://ecf.flsd.uscourts.gov/doc1/051117426327
https://ecf.flsd.uscourts.gov/doc1/051017426326
https://ecf.flsd.uscourts.gov/doc1/051017403550
https://ecf.flsd.uscourts.gov/doc1/051117457894
https://ecf.flsd.uscourts.gov/doc1/051017417566
https://ecf.flsd.uscourts.gov/doc1/051117465005
https://ecf.flsd.uscourts.gov/doc1/051117483813
https://ecf.flsd.uscourts.gov/doc1/051017417566
https://ecf.flsd.uscourts.gov/doc1/051117485818
https://ecf.flsd.uscourts.gov/doc1/051017417566
https://ecf.flsd.uscourts.gov/doc1/051017506525
https://ecf.flsd.uscourts.gov/doc1/051117506526
https://ecf.flsd.uscourts.gov/doc1/051117506527
https://ecf.flsd.uscourts.gov/doc1/051117506528
https://ecf.flsd.uscourts.gov/doc1/051117506529
https://ecf.flsd.uscourts.gov/doc1/051117525683
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02/03/2017 203 | TRANSCRIPT of Motion Hearing held on 07/22/16 before Judge Kenneth A. Marra, 1-
119 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 2/24/2017. Redacted Transcript Deadline set for 3/6/2017.
Release of Transcript Restriction set for 5/4/2017. (sf) (Entered: 02/03/2017)

02/03/2017

[\
]
~

ORDER granting 202 Motion for Extension of Time. Dispositive Motions due by
3/3/2017. Signed by Judge Kenneth A. Marra on 2/3/2017. (ir) (Entered: 02/03/2017)

02/08/2017

[\
]
N

Plaintiff's MOTION to Compel Defendant Crispin's Responses to Deposition Questions
by Julian Bivins. Attorney M. Kristen Allman added to party Julian Bivins(pty:pla).
Responses due by 2/22/2017 (Attachments: # 1 Deposition Ashley Crispin - Exhibit 1, #
2 Deposition Stephen Kelly, Part I - Exhibit 2, # 3 Deposition Stephen Kelly, Part II -
Exhibit 2, # 4 Exhibit Curtis Rogers' Waiver - Exhibit 3)(Allman, M.) (Entered:
02/08/2017)

MOTION to Compel Depo Answers by Julian Bivins. Responses due by 2/23/2017
(Allman, M.) (Entered: 02/09/2017)

02/09/2017

[\®)
)
(o)

02/10/2017

[\®)
~

Unopposed MOTION for Extension of Time to file motions to compel Brian O'Connell's
Deposition Responses and Memorandum in Support re 206 MOTION to Compel Depo
Answers by Julian Bivins. Responses due by 2/24/2017 (Allman, M.) (Entered:
02/10/2017)

02/10/2017 208 | ENDORSED ORDER granting 207 Plaintiff's Motion to Enlarge Time to File Motions to
Compel Brian O'Connell's Depsotion Responses. Signed by Magistrate Judge William
Matthewman on 2/10/2017. (no00) (Entered: 02/10/2017)

02/10/2017

[\
S
\O

Amended MOTION to Compel Deposition Responses of Brian O'Connell, Esq. by Julian
Bivins. Responses due by 2/24/2017 (Attachments: # 1 Deposition Brian O'Connell, Esq.
- Exhibit 1, # 2 Deposition Stephen Kelly, Part I - Exhibit 2, # 3 Deposition Stephen
Kelly, Part II - Exhibit 2, # 4 Exhibit Curtis Rogers' Waiver - Exhibit 3)(Allman, M.)
(Entered: 02/10/2017)

02/10/2017

[\)
—
)

MOTION to Compel Defendant Kelly Deposition Responsesby Julian Bivins. Responses
due by 2/24/2017 (Attachments: # 1 Deposition Stephen Kelly - Part 1, # 2 Deposition
Stephen Kelly - Part 2, # 3 Exhibit Curtis Rogers' Waiver)(Allman, M.) (Entered:
02/10/2017)

STIPULATION of Dismissal Joint Stipulation for Dismissal with Prejudice of All Claims
as Against Defendant Curtis Challoner Rogers, Jr. Only by Curtis Cahalloner Rogers, Jr
(Attachments: # 1 Text of Proposed Order)(Stein, Wendy) (Entered: 02/13/2017)

ORDER DISMISSING CLAIMS AGAINST DEFENDANT CURTIS CHALLONER
ROGERS re 211 Stipulation of Dismissal filed by Curtis Cahalloner Rogers, Jr. Signed
by Judge Kenneth A. Marra on 2/13/2017. (ir) (Entered: 02/13/2017)

RESPONSE in Opposition re 201 Plaintiff's MOTION for Discovery to Reopen and to
Renew Motions to Compelfiled by Beys Liston Mobargha & Berland, LLP, Law Offices
of Keith B. Stein, Keith B. Stein. Replies due by 2/21/2017. (Blaker, Jeffrey) (Entered:
02/13/2017)

RESPONSE to Motion re 201 Plaintiff's MOTION for Discovery to Reopen and to
Renew Motions to Compelfiled by Ciklin Lubitz Martens & O'Connell, Ashley N.
Crispin, Stephen M Kelly, Brian M. O'Connell. Replies due by 2/21/2017. (Studley,
Rachel) (Entered: 02/13/2017)

02/13/2017

[\-]
—
—

02/13/2017

[\
—
[\]

02/13/2017

o
—
8]

02/13/2017

[\S]
—
~
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https://ecf.flsd.uscourts.gov/doc1/051117525733
https://ecf.flsd.uscourts.gov/doc1/051117528483
https://ecf.flsd.uscourts.gov/doc1/051117525683
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051117546822
https://ecf.flsd.uscourts.gov/doc1/051117546823
https://ecf.flsd.uscourts.gov/doc1/051117546824
https://ecf.flsd.uscourts.gov/doc1/051117546825
https://ecf.flsd.uscourts.gov/doc1/051117546875
https://ecf.flsd.uscourts.gov/doc1/051117554627
https://ecf.flsd.uscourts.gov/doc1/051117546875
https://ecf.flsd.uscourts.gov/doc1/051117554627
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051117555205
https://ecf.flsd.uscourts.gov/doc1/051117555206
https://ecf.flsd.uscourts.gov/doc1/051117555207
https://ecf.flsd.uscourts.gov/doc1/051117555208
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051117557388
https://ecf.flsd.uscourts.gov/doc1/051117557389
https://ecf.flsd.uscourts.gov/doc1/051117557390
https://ecf.flsd.uscourts.gov/doc1/051017559329
https://ecf.flsd.uscourts.gov/doc1/051117559330
https://ecf.flsd.uscourts.gov/doc1/051117561380
https://ecf.flsd.uscourts.gov/doc1/051017559329
https://ecf.flsd.uscourts.gov/doc1/051117562466
https://ecf.flsd.uscourts.gov/doc1/051017506525
https://ecf.flsd.uscourts.gov/doc1/051117562822
https://ecf.flsd.uscourts.gov/doc1/051017506525
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02/21/2017 REPLY to Response to Motion re 201 Plaintiff's MOTION for Discovery to Reopen and
to Renew Motions to Compelfiled by Julian Bivins. (Attachments: # 1 Deposition
Stephen Kelly - Part 1, # 2 Deposition Stephen Kelly - Part 2)(Allman, M.) (Entered:
02/21/2017)

RESPONSE to Motion re 205 Plaintiff's MOTION to Compel Defendant Crispin's
Responses to Deposition Questions filed by Ashley N. Crispin. Replies due by 3/1/2017.
(Studley, Rachel) (Entered: 02/22/2017)

RESPONSE to Motion re 209 Amended MOTION to Compel Deposition Responses of
Brian O'Connell, Esq. filed by Brian M. O'Connell. Replies due by 3/1/2017. (Studley,
Rachel) (Entered: 02/22/2017)

RESPONSE to Motion re 210 MOTION to Compel Defendant Kelly Deposition
Responses filed by Stephen M Kelly. Replies due by 3/1/2017. (Studley, Rachel)
(Entered: 02/22/2017)

\]
[—
9]

02/22/2017

[\
[—
N

02/22/2017

[\
—
~

02/22/2017

[\
[—
[0e]

02/27/2017

\
—_—
\O

MOTION for Leave to File Amended Reply to Defendants' Response in Opposition to
Plaintiff's Motion to Re-Open Discovery and to Allow Combining of Allowable Number
of Pages in Reply by Julian Bivins. (Attachments: # 1 Exhibit Amended Reply to
Defendants' Response in Opposition to Plaintiff's Motion to Reopen Discovery, # 2
Exhibit Amended Reply - Exhibit 1, # 3 Exhibit Amended Reply - Exhibit 2, # 4 Exhibit
Amended Reply - Exhibit 3, Part 1, # 5 Exhibit Amended Reply, Exhibit 3, Part 2, # 6
Exhibit Amended Reply, Exhibit 4, # 7 Exhibit Amended Reply, Exhibit 5)(Allman, M.)
(Entered: 02/27/2017)

02/28/2017

N
]
]

ORDER requesting identity of current guardian re 201 Plaintiff's MOTION for Discovery
to Reopen and to Renew Motions to Compelfiled by Julian Bivins. Signed by Judge
Kenneth A. Marra on 2/28/2017. (ir) (Entered: 02/28/2017)

03/01/2017

N
[\e]
—

REPLY to 216 Response to Motion Opposing Plaintiff's Motion to Compel Crispin
Deposition Responses by Julian Bivins. (Attachments: # 1 Exhibit Verified Petition to
Revoke Probate, # 2 Exhibit Verified Petition as to Authorization to Act)(Allman, M.)
(Entered: 03/01/2017)

03/01/2017

N
N
[\

REPLY to 217 Response to Motion to Compel O'Connell Deposition Responses by Julian
Bivins. (Attachments: # 1 Exhibit Verified Probate Revocation Petition, # 2 Exhibit
Verified Petition to Act)(Allman, M.) (Entered: 03/01/2017)

03/01/2017

N
N\
[US]

REPLY to 218 Response to Motion to Compel Kelly Deposition Responsesby Julian
Bivins. (Attachments: # 1 Exhibit Verified Revocation Petition, # 2 Exhibit Verified
Petition to Act)(Allman, M.) (Entered: 03/01/2017)

03/01/2017

1\
\e]
B~

REPLY to 218 Response to Motion to Compel Kelly Answersby Julian Bivins.
(Attachments: # 1 Exhibit, # 2 Exhibit)(Allman, M.) (Entered: 03/02/2017)

MOTION for Summary Judgment by Beys Liston Mobargha & Berland, LLP, Law
Offices of Keith B. Stein, Keith B. Stein. Responses due by 3/17/2017 (Attachments: # 1
Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6, # 7
Exhibit 7, # 8 Exhibit 8, # 9 Exhibit 9, # 10 Exhibit 10, # 11 Exhibit 11, # 12 Exhibit 12,
# 13 Exhibit 13, # 14 Exhibit 14, # 15 Exhibit 15, # 16 Exhibit 16, # 17 Exhibit 17, # 18
Exhibit 18, # 19 Exhibit 19, # 20 Exhibit 20, # 21 Exhibit 21, # 22 Exhibit 22, # 23
Exhibit 23)(Blaker, Jeffrey) (Entered: 03/03/2017)

03/03/2017

N
e
9]

03/03/2017

1\
]
N

Statement of: Material Facts by Beys Liston Mobargha & Berland, LLP, Law Offices of
Keith B. Stein, Keith B. Stein re 225 MOTION for Summary Judgment (Blaker, Jeffrey)
(Entered: 03/03/2017)

03/03/2017 227 | MOTION for Summary Judgment by Ciklin Lubitz Martens & O'Connell, Ashley N.
https://ecf fisd.uscourts.gov/cgi-bin/DktRpt.pl?129658661746098-L_1_0-1 25/44



https://ecf.flsd.uscourts.gov/doc1/051017592802
https://ecf.flsd.uscourts.gov/doc1/051017506525
https://ecf.flsd.uscourts.gov/doc1/051117592803
https://ecf.flsd.uscourts.gov/doc1/051117592804
https://ecf.flsd.uscourts.gov/doc1/051117598746
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051117598792
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051117598810
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051017614977
https://ecf.flsd.uscourts.gov/doc1/051117614978
https://ecf.flsd.uscourts.gov/doc1/051117614979
https://ecf.flsd.uscourts.gov/doc1/051117614980
https://ecf.flsd.uscourts.gov/doc1/051117614981
https://ecf.flsd.uscourts.gov/doc1/051117614982
https://ecf.flsd.uscourts.gov/doc1/051117614983
https://ecf.flsd.uscourts.gov/doc1/051117614984
https://ecf.flsd.uscourts.gov/doc1/051117619290
https://ecf.flsd.uscourts.gov/doc1/051017506525
https://ecf.flsd.uscourts.gov/doc1/051017630013
https://ecf.flsd.uscourts.gov/doc1/051117598746
https://ecf.flsd.uscourts.gov/doc1/051117630014
https://ecf.flsd.uscourts.gov/doc1/051117630015
https://ecf.flsd.uscourts.gov/doc1/051017630034
https://ecf.flsd.uscourts.gov/doc1/051117598792
https://ecf.flsd.uscourts.gov/doc1/051117630035
https://ecf.flsd.uscourts.gov/doc1/051117630036
https://ecf.flsd.uscourts.gov/doc1/051017630057
https://ecf.flsd.uscourts.gov/doc1/051117598810
https://ecf.flsd.uscourts.gov/doc1/051117630058
https://ecf.flsd.uscourts.gov/doc1/051117630059
https://ecf.flsd.uscourts.gov/doc1/051017630062
https://ecf.flsd.uscourts.gov/doc1/051117598810
https://ecf.flsd.uscourts.gov/doc1/051117630063
https://ecf.flsd.uscourts.gov/doc1/051117630064
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117639975
https://ecf.flsd.uscourts.gov/doc1/051117639976
https://ecf.flsd.uscourts.gov/doc1/051117639977
https://ecf.flsd.uscourts.gov/doc1/051117639978
https://ecf.flsd.uscourts.gov/doc1/051117639979
https://ecf.flsd.uscourts.gov/doc1/051117639980
https://ecf.flsd.uscourts.gov/doc1/051117639981
https://ecf.flsd.uscourts.gov/doc1/051117639982
https://ecf.flsd.uscourts.gov/doc1/051117639983
https://ecf.flsd.uscourts.gov/doc1/051117639984
https://ecf.flsd.uscourts.gov/doc1/051117639985
https://ecf.flsd.uscourts.gov/doc1/051117639986
https://ecf.flsd.uscourts.gov/doc1/051117639987
https://ecf.flsd.uscourts.gov/doc1/051117639988
https://ecf.flsd.uscourts.gov/doc1/051117639989
https://ecf.flsd.uscourts.gov/doc1/051117639990
https://ecf.flsd.uscourts.gov/doc1/051117639991
https://ecf.flsd.uscourts.gov/doc1/051117639992
https://ecf.flsd.uscourts.gov/doc1/051117639993
https://ecf.flsd.uscourts.gov/doc1/051117639994
https://ecf.flsd.uscourts.gov/doc1/051117639995
https://ecf.flsd.uscourts.gov/doc1/051117639996
https://ecf.flsd.uscourts.gov/doc1/051117639997
https://ecf.flsd.uscourts.gov/doc1/051117640330
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117640696
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Crispin, Stephen M Kelly, Brian M. O'Connell. Responses due by 3/17/2017 (Hechtman,
Brandon) (Entered: 03/03/2017)

03/03/2017

\S]
[\
o0

Statement of: Material Facts by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Stephen M Kelly, Brian M. O'Connell re 227 MOTION for Summary Judgment
(Attachments: # 1 Exhibit Pl. Resp. RFA, # 2 Exhibit Texas Settlement, # 3 Exhibit Texas
Settlement, # 4 Exhibit Rogers' Resignation, # 5 Exhibit N. App. CLO, # 6 Exhibit
Release, # 7 Exhibit Oliver Sr.'s Will, # 8§ Exhibit J. Denman dep. Sept. 9, 2015, # 9
Exhibit Agreed Final Judgment, # 10 Exhibit Petition to Revoke Probate, # 11 Exhibit
Pet. Determine Beneficiaries, # 12 Exhibit Pl. Ans. Interrogatories, # 13 Exhibit Hrng.
Trans. 8:11-9:12, Sept. 17, 2013, # 14 Exhibit Agreed Order on Pet. Set for Hrg., Sept.
22,2015, # 15 Exhibit Pet. to Compel Oliver Bivins, Jr. to Comply with Settlement, # 16
Exhibit J. Denman dep, Jan. 23, 2017, # 17 Exhibit J. Bivins a/p/t/ dep. Jan 20, 2017, #
18 Exhibit R 26 Expert Rpt, Sharp CPA, # 19 Exhibit Hrng. Trans. Jul. 14, 2013, # 20
Exhibit Closing Statement, # 21 Exhibit Beachton Mortgage, # 22 Exhibit NY Trans.
Cert. 1, # 23 Exhibit NY Trans. Cert. 2, # 24 Exhibit Agreed Order on Pet. for Payment,
May 23, 2014, # 25 Exhibit Order Authorizing Payment of Att. for Guardian Kelly, May
23, 2014, # 26 Exhibit Pet. Authority Sell 808 Lexington, # 27 Exhibit C. Rogers dep.,
Jan. 12, 2017, # 28 Exhibit S. Kelly dep., Jan. 11, 2017, # 29 Exhibit Lieberman dep.,
Jan. 23, 2014, # 30 Exhibit Eastern Consolidated Broker Opinion of Value for 808
Lexington, # 31 Exhibit Order on Am. Pet. to Compel Rel. Funds, Dec. 22, 2015, # 32
Exhibit Docket, # 33 Exhibit Final Report of Guardian, # 34 Exhibit R. 26 Expert Rpt.,
Gilbert, Esq.)(Hechtman, Brandon) (Entered: 03/03/2017)

MOTION to Seal Confidential Document per Local Rule 5.4 by Ciklin Lubitz Martens &
O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell. (Attachments: # 1
Text of Proposed Order) (Hechtman, Brandon) (Entered: 03/03/2017)

03/03/2017 SYSTEM ENTRY - Docket Entry 230 [motion] restricted/sealed until further notice.
(1208262) (Entered: 03/03/2017)

MOTION to Strike from Record and Claw Back Inadvertently Filed Privileged Attorney
Workproduct, to Seek Defendants' Destruction of such Documents and to Preclude
Defendants' Dissemination or Use and to Substitute Corr ected Exhibits by Julian Bivins.
Responses due by 3/20/2017 (Attachments: # 1 Exhibit E-Mail to Defendants' Counsel, #
2 Exhibit Corrected Verified Revocation Petition)(Allman, M.) (Entered: 03/04/2017)

Amended MOTION to Strike from the Record and Claw Back Inadvertently Filed
Privileged Work Product, to Seek Defendants' Destruction of Such Documents and to
Preclude Defendants' Dissemination of Use Thereof and to Substitute Corrected Exhibits
and Memorandum in Support by Julian Bivins. Responses due by 3/20/2017
(Attachments: # 1 Exhibit E-Mail to Defendants' Counsel, # 2 Exhibit Amended
Verification Petition)(Allman, M.) (Entered: 03/04/2017)

RESPONSE to 220 Order by Julian Bivins. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3
Exhibit, # 4 Exhibit, # 5 Exhibit)(Denman, Joseph) (Entered: 03/06/2017)

NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Brian M. O'Connell re 229 MOTION to Seal Confidential Document per Local Rule 5.4
Amended L.R. 7.1 Certificate of Confeence (Hechtman, Brandon) (Entered: 03/07/2017)

NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Brian M. O'Connell re 228 Statement,,,,,,, CORRECTED EXHIBIT "3" D THE
STATEMENT OF MATERIAL ACTS RE: MOTION FOR SUMMAXK JUDGMENT [DE
228-3] (Attachments: # 1 Exhibit Letters of Limited Guardianship, April 23, 2014)
(Hechtman, Brandon) (Entered: 03/07/2017)

03/03/2017

N
N
\O

03/04/2017

NS
(OS]
—

03/04/2017

I\S]
(OS]
|\S]

03/06/2017

[\S]
|S)

03/07/2017

[\]
I~

03/07/2017

[\S]
\9)]
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https://ecf.flsd.uscourts.gov/doc1/051017640751
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051117640752
https://ecf.flsd.uscourts.gov/doc1/051117640753
https://ecf.flsd.uscourts.gov/doc1/051117640754
https://ecf.flsd.uscourts.gov/doc1/051117640755
https://ecf.flsd.uscourts.gov/doc1/051117640756
https://ecf.flsd.uscourts.gov/doc1/051117640757
https://ecf.flsd.uscourts.gov/doc1/051117640758
https://ecf.flsd.uscourts.gov/doc1/051117640759
https://ecf.flsd.uscourts.gov/doc1/051117640760
https://ecf.flsd.uscourts.gov/doc1/051117640761
https://ecf.flsd.uscourts.gov/doc1/051117640762
https://ecf.flsd.uscourts.gov/doc1/051117640763
https://ecf.flsd.uscourts.gov/doc1/051117640764
https://ecf.flsd.uscourts.gov/doc1/051117640765
https://ecf.flsd.uscourts.gov/doc1/051117640766
https://ecf.flsd.uscourts.gov/doc1/051117640767
https://ecf.flsd.uscourts.gov/doc1/051117640768
https://ecf.flsd.uscourts.gov/doc1/051117640769
https://ecf.flsd.uscourts.gov/doc1/051117640770
https://ecf.flsd.uscourts.gov/doc1/051117640771
https://ecf.flsd.uscourts.gov/doc1/051117640772
https://ecf.flsd.uscourts.gov/doc1/051117640773
https://ecf.flsd.uscourts.gov/doc1/051117640774
https://ecf.flsd.uscourts.gov/doc1/051117640775
https://ecf.flsd.uscourts.gov/doc1/051117640776
https://ecf.flsd.uscourts.gov/doc1/051117640777
https://ecf.flsd.uscourts.gov/doc1/051117640778
https://ecf.flsd.uscourts.gov/doc1/051117640779
https://ecf.flsd.uscourts.gov/doc1/051117640780
https://ecf.flsd.uscourts.gov/doc1/051117640781
https://ecf.flsd.uscourts.gov/doc1/051117640782
https://ecf.flsd.uscourts.gov/doc1/051117640783
https://ecf.flsd.uscourts.gov/doc1/051117640784
https://ecf.flsd.uscourts.gov/doc1/051117640785
https://ecf.flsd.uscourts.gov/doc1/051017640807
https://ecf.flsd.uscourts.gov/doc1/051117640808
https://ecf.flsd.uscourts.gov/doc1/051017641077
https://ecf.flsd.uscourts.gov/doc1/051117641078
https://ecf.flsd.uscourts.gov/doc1/051117641079
https://ecf.flsd.uscourts.gov/doc1/051017641082
https://ecf.flsd.uscourts.gov/doc1/051117641083
https://ecf.flsd.uscourts.gov/doc1/051117641084
https://ecf.flsd.uscourts.gov/doc1/051017646092
https://ecf.flsd.uscourts.gov/doc1/051117619290
https://ecf.flsd.uscourts.gov/doc1/051117646093
https://ecf.flsd.uscourts.gov/doc1/051117646094
https://ecf.flsd.uscourts.gov/doc1/051117646095
https://ecf.flsd.uscourts.gov/doc1/051117646096
https://ecf.flsd.uscourts.gov/doc1/051117646097
https://ecf.flsd.uscourts.gov/doc1/051117647780
https://ecf.flsd.uscourts.gov/doc1/051017640807
https://ecf.flsd.uscourts.gov/doc1/051017648399
https://ecf.flsd.uscourts.gov/doc1/051017640751
https://ecf.flsd.uscourts.gov/doc1/051117648400
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03/07/2017
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(STRICKEN PER DE#237)Statement of: Identity of the Sole Current Guardian in
Compliance with Court Order by Beys Liston Mobargha & Berland, LLP, Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Law Offices of Keith B.
Stein, Brian M. O'Connell, Keith B. Stein re 220 Order (Attachments: # 1 Exhibit
Resignation of Curtis Rogers, # 2 Exhibit Pet. Discharge by Mr. Rogers, # 3 Exhibit
Example Leters of Co-Guardianshipt, # 4 Exhibit 808 Lexington Deed)(Hechtman,
Brandon)Text Modified on 3/7/2017 (Entered: 03/07/2017)

03/07/2017

N
(OS]
~

NOTICE of Striking 236 Statement,, filed by Law Offices of Keith B. Stein, Beys Liston
Mobargha & Berland, LLP, Brian M. O'Connell, Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly, Keith B. Stein by Beys Liston Mobargha &
Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Law Offices of Keith B. Stein, Brian M. O'Connell, Keith B. Stein (Hechtman, Brandon)
(Entered: 03/07/2017)

03/07/2017

[\
98]
o0

Statement of: Identity of the Sole Current Guardian in Compliance with Court Order by
Beys Liston Mobargha & Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N.
Crispin, Stephen M Kelly, Law Offices of Keith B. Stein, Brian M. O'Connell, Keith B.
Stein re 220 Order (Attachments: # 1 Exhibit Resignation of Curtis Rogers, # 2 Exhibit
Pet. Discharge by Mr. Rogers, # 3 Exhibit Example Letters of Co-Guardianship, # 4
Exhibit 808 Lexington Deed)(Hechtman, Brandon) (Entered: 03/07/2017)

03/08/2017

I\S]
U]
\O

ORDER Setting Hearing on 219 MOTION for Leave to File Amended Reply to
Defendants' Response in Opposition to Plaintiff's Motion to Re-Open Discovery and to
Allow Combining of Allowable Number of Pages in Reply Motion Hearing set for
3/24/2017 09:30 AM in West Palm Beach Division before Judge Kenneth A. Marra.
Signed by Judge Kenneth A. Marra on 3/8/2017. (ir) (Entered: 03/08/2017)

03/08/2017

[\
~
()

NOTICE of Compliance (Updated) with Local Rule 7.1 by Julian Bivins re 232 Amended
MOTION to Strike from the Record and Claw Back Inadvertently Filed Privileged Work
Product, to Seek Defendants' Destruction of Such Documents and to Preclude

Defendants' Dissemination of Use Thereof and to Substitute Corrected Ex filed by Julian
Bivins (Allman, M.) (Enteed: 03/08/2017)

03/08/2017

[\
B~
—

ORDER SETTING HEARING on 205 Plaintiff's MOTION to Compel Defendant
Crispin's Responses to Deposition Questions, 209 Amended MOTION to Compel
Deposition Responses of Brian O'Connell, Esq. and 210 MOTION to Compel Defendant
Kelly Deposition Responses: Motion Hearing set for 4/11/2017 at 2:00 PM in West Palm
Beach Division before Magistrate Judge William Matthewman. Signed by Magistrate
Judge William Matthewman on 3/8/2017. (kza) (Entered: 03/08/2017)

03/10/2017

PAPERLESS ORDER RESETTING Hearing on Motion 219 MOTION for Leave to File
Amended Reply to Defendants' Response in Opposition to Plaintiff's Motion to Re-Open
Discovery and to Allow Combining of Allowable Number of Pages in Reply Motion
Hearing reset for 3/31/2017 02:30 PM in West Palm Beach Division before Judge
Kenneth A. Marra. Signed by Judge Kenneth A. Marra on 3/10/2017. (ir) (Entered:
03/10/2017)

03/13/2017

[\
I~
OS]

RESPONSE in Opposition re 219 MOTION for Leave to File Amended Reply to
Defendants' Response in Opposition to Plaintiff's Motion to Re-Open Discovery and to
Allow Combining of Allowable Number of Pages in Replyfiled by Beys Liston Mobargha
& Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M
Kelly, Law Offices of Keith B. Stein, Brian M. O'Connell, Keith B. Stein. Replies due by
3/20/2017. (Studley, Rachel) (Entered: 03/13/2017)

03/13/2017

44

MOTION to Take Deposition from Oliver Bivins II to Complete Out of Time Fact
Witness Deposition by Julian Bivins. (Attachments: # 1 Exhibit Exhibit A - Email, # 2
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https://ecf.flsd.uscourts.gov/doc1/051017650043
https://ecf.flsd.uscourts.gov/doc1/051117619290
https://ecf.flsd.uscourts.gov/doc1/051117650044
https://ecf.flsd.uscourts.gov/doc1/051117650045
https://ecf.flsd.uscourts.gov/doc1/051117650046
https://ecf.flsd.uscourts.gov/doc1/051117650047
https://ecf.flsd.uscourts.gov/doc1/051117650214
https://ecf.flsd.uscourts.gov/doc1/051017650043
https://ecf.flsd.uscourts.gov/doc1/051017650277
https://ecf.flsd.uscourts.gov/doc1/051117619290
https://ecf.flsd.uscourts.gov/doc1/051117650278
https://ecf.flsd.uscourts.gov/doc1/051117650279
https://ecf.flsd.uscourts.gov/doc1/051117650280
https://ecf.flsd.uscourts.gov/doc1/051117650281
https://ecf.flsd.uscourts.gov/doc1/051117653935
https://ecf.flsd.uscourts.gov/doc1/051017614977
https://ecf.flsd.uscourts.gov/doc1/051117654311
https://ecf.flsd.uscourts.gov/doc1/051017641082
https://ecf.flsd.uscourts.gov/doc1/051117655723
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051017614977
https://ecf.flsd.uscourts.gov/doc1/051117675193
https://ecf.flsd.uscourts.gov/doc1/051017614977
https://ecf.flsd.uscourts.gov/doc1/051017676635
https://ecf.flsd.uscourts.gov/doc1/051117676636
https://ecf.flsd.uscourts.gov/doc1/051117676637
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Exhibit Exhibit B - Email, # 3 Exhibit Exhibit C - Email, # 4 Exhibit Exhibit D - Email, #
5 Exhibit Exhibit E - Email)(Denman, Joseph) Modified Text on 3/14/2017 (Is). (Entered:
03/13/2017)

03/15/2017

[\
I
|9

Unopposed MOTION for Extension of Time to File Response/Reply/Answer as to 226
Statement, 228 Statement,,,,,,, 225 MOTION for Summary Judgment , 227 MOTION for
Summary Judgment for Kelly, Cikilin Lubitz &0O'Connell and Steinby Julian Bivins.
(Denman, Joseph) (Entered: 03/15/2017)

03/16/2017 246 | ENDORSED ORDER granting 245 Motion for Extension of Time to File
Response/Reply to Re: 225 MOTION for Summary Judgment filed by Law Offices of
Keith B. Stein, Beys Liston Mobargha & Berland, LLP, Keith B. Stein, 227 MOTION for
Summary Judgment filed by Brian M. O'Connell, Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly. Responses due by 3/24/2017. Signed by Judge
Kenneth A. Marra on 3/16/2017. (ir) (Entered: 03/16/2017)

03/16/2017

[\
~
~

MOTION for Extension of Time to File Response/Reply/Answer Unopposed Motion for
Extension of Time for Defendants to File Reply Brief in Support of Motions for Final
Summary Judgment by Beys Liston Mobargha & Berland, LLP, Ashley N. Crispin,
Stephen M Kelly, Law Offices of Keith B. Stein, Brian M. O'Connell. Attorney Jeffrey
Alan Blaker added to party Ashley N. Crispin(pty:dft), Attorney Jeffrey Alan Blaker
added to party Stephen M Kelly(pty:dft), Attorney Jeffrey Alan Blaker added to party
Brian M. O'Connell(pty:dft). (Attachments: # 1 Exhibit)(Blaker, Jeffrey) (Entered:
03/16/2017)

03/17/2017 248 | ENDORSED ORDER granting 247 Motion for Extension of Time to File
Response/Reply to Re: 225 MOTION for Summary Judgment filed by Law Offices of
Keith B. Stein, Beys Liston Mobargha & Berland, LLP, Keith B. Stein, 227 MOTION for
Summary Judgment filed by Brian M. O'Connell, Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Stephen M Kelly. Replies due by 4/7/2017. Signed by Judge Kenneth
A. Marra on 3/17/2017. (ir) (Entered: 03/17/2017)

ORDER RE-SETTING HEARING: 209 Amended MOTION to Compel Deposition
Responses of Brian O'Connell, Esq., 210 MOTION to Compel Defendant Kelly
Deposition Responses , 205 Plaintiff's MOTION to Compel Defendant Crispin's
Responses to Deposition Questions : Motion Hearing set for 4/18/2017 at 2:00 PM in
West Palm Beach Division before Magistrate Judge William Matthewman. Signed by
Magistrate Judge William Matthewman on 3/17/2017. (kza) (Entered: 03/17/2017)

RESPONSE to Motion re 244 MOTION to Take Deposition from Oliver Bivins II to
Complete Out of Time Fact Witness Deposition filed by Beys Liston Mobargha &
Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Law Offices of Keith B. Stein, Brian M. O'Connell, Keith B. Stein. Replies due by
3/27/2017. (Attachments: # 1 Exhibit, # 2 Exhibit)(Studley, Rachel) (Entered:
03/20/2017)

03/17/2017

[\
~
\O

03/20/2017

[\
N
[e)

03/20/2017

[\]
—

REPLY to 243 Response in Opposition to Motion, for Leave to Amend Reply to
Defendants' Responses in Opposition to Plaintiff's Motion to Reopen Discovery and To
Renew Motions to Compel and to Permit Joint Amended Reply to Combine Allowable
Number of Pages in Reply to Defendants' Opposition to Plaintiff's Motion to Reopen
Discovery by Julian Bivins. (Allman, M.) (Entered: 03/20/2017)

03/21/2017

[\
N
[\

ORDER granting 229 Motion to Seal until conclusion of this proceeding. Signed by
Judge Kenneth A. Marra on 3/20/2017. (ir) (Entered: 03/21/2017)

ORDER GR ANTING PLAINTIFF'S AMENDED MOTION TO STRIKE FROM THE
RECORD AND CLAW BACK INADVERTENTLY FILED PRIVILEGED WORK

03/24/2017 5

OS]
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https://ecf.flsd.uscourts.gov/doc1/051117676638
https://ecf.flsd.uscourts.gov/doc1/051117676639
https://ecf.flsd.uscourts.gov/doc1/051117676640
https://ecf.flsd.uscourts.gov/doc1/051117687511
https://ecf.flsd.uscourts.gov/doc1/051117640330
https://ecf.flsd.uscourts.gov/doc1/051017640751
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051117687511
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051017690920
https://ecf.flsd.uscourts.gov/doc1/051117690921
https://ecf.flsd.uscourts.gov/doc1/051017690920
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051117695653
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051017703359
https://ecf.flsd.uscourts.gov/doc1/051017676635
https://ecf.flsd.uscourts.gov/doc1/051117703360
https://ecf.flsd.uscourts.gov/doc1/051117703361
https://ecf.flsd.uscourts.gov/doc1/051117704352
https://ecf.flsd.uscourts.gov/doc1/051117675193
https://ecf.flsd.uscourts.gov/doc1/051117704661
https://ecf.flsd.uscourts.gov/doc1/051017640807
https://ecf.flsd.uscourts.gov/doc1/051117722847
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PRODUCT. TO SEEK DEFENDANTS' DESTRUCTION OF SUCH DOCUMENTS
AND TO PRECLUDE DEFENDANTS' DISSEMiNATION OR USE THEREOF AND
TO SUBSTITUTE CORRECTED EXHIBITS granting 231 Motion to Strike ; granting
232 Motion to Strike. Signed by Judge Kenneth A. Marra on 3/23/2017. (lan) (Entered:
03/24/2017)

NOTICE by Julian Bivins of Mediation (Denman, Joseph) (Entered: 03/24/2017)

03/24/2017
03/24/2017

[\
I~

[\
N
9]

First RESPONSE to 176 Statement,, of Material Facts by Julian Bivins. (Attachments: #
1 Exhibit Exhibit 1, # 2 Exhibit Exhibit 2, # 3 Exhibit Exhibit 3, # 4 Exhibit Exhibit 4, #
5 Exhibit Exhibit 5, # 6 Exhibit Exhibit 6, # 7 Exhibit Exhibit 7, # 8 Exhibit Exhibit 8, #
9 Exhibit Exhibit 9, # 10 Exhibit Exhibit 10, # 11 Exhibit Exhibit 11, # 12 Exhibit Exhibit
12, # 13 Exhibit Exhibit 13, # 14 Exhibit Exhibit 14, # 15 Exhibit Exhibit 15)(Denman,
Joseph) (Entered: 03/24/2017)

First RESPONSE to 226 Statement of Material Facts (Stein's) by Julian Bivins.
(Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit,
# 7 Exhibit, # 8 Exhibit)(Denman, Joseph) (Entered: 03/24/2017)

RESPONSE to Motion re 225 MOTION for Summary Judgment Stein Defendants filed
by Julian Bivins. Replies due by 3/31/2017. (Denman, Joseph) (Entered: 03/24/2017)

RESPONSE to Motion re 227 MOTION for Summary Judgment Kelly, O'Connell,
Crispin and CLO filed by Julian Bivins. Replies due by 3/31/2017. (Denman, Joseph)
(Entered: 03/24/2017)

NOTICE by Julian Bivins re 256 Response/Reply (Other) Amended Exhibit 8
(Attachments: # 1 Exhibit) (Denman, Joseph) (Entered: 03/24/2017)

NOTICE by Julian Bivins re 255 Response/Reply (Other),, Amended Exhibit 9
(Attachments: # 1 Exhibit) (Denman, Joseph) (Entered: 03/24/2017)

REPLY to Response to Motion re 244 MOTION to Take Deposition from Oliver Bivins
IT to Complete Out of Time Fact Witness Deposition filed by Julian Bivins. (Attachments:
# 1 Exhibit, # 2 Exhibit)(Denman, Joseph) (Entered: 03/27/2017)

03/24/2017

[\
N
N

03/24/2017

N
N
~

03/24/2017

[\
9]
o0

03/24/2017

[\
N
\O

03/24/2017

[\®)
N
)

03/27/2017

[\l
N
—

03/28/2017

[\
AN
[\

ORDER denying 244 Motion to Take Deposition from Oliver Bivins. Signed by Judge
Kenneth A. Marra on 3/27/2017. (ir) (Entered: 03/28/2017)

03/31/2017 263 | PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Motion
Hearing held on 3/31/2017 re 219 MOTION for Leave to File Amended Reply to
Defendants' Response in Opposition to Plaintiff's Motion to Re-Open Discovery and to
Allow Combining of Allowable Number of Pages in Replyfiled by Julian Bivins. Total
time in court: 1 hour(s) : 15 minutes. Attorney Appearance(s): Alexandra Jordan Schultz,
Joseph Ronald Denman, Brandon Jay Hechtman. Court Reporter: Diane Miller, 561-514-
3728 / Diane Miller@flsd.uscourts.gov. (ir) (Entered: 04/03/2017)

04/03/2017

[\
N
~

Notice of Supplemental Authority re 263 Motion Hearing,, Excerpt from CONCLUSION
OF GUARDIANSHIPS AND GUARDIANSHIP APPOINTMENTS, GP FL-CLE 24-1,
Section 24.27 (D) by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M
Kelly, Brian M. O'Connell (Attachments: # 1 Exhibit CONCLUSION OF
GUARDIANSHIPS AND GUARDIANSHIP APPOINTMENTS, GP FL-CLE 24-1)
(Hechtman, Brandon) (Entered: 04/03/2017)

TRANSCRIPT of Motion Hearing held on 3/31/2017 before Judge Kenneth A. Marra, 1-
72 pages, Court Reporter: Diane Miller, 561-514-3728 / Diane Miller@flsd.uscourts.gov.
Transcript may be viewed at the court public terminal or purchased by contacting the
Court Reporter/Transcriber before the deadline for Release of Transcript Restriction.
After that date it may be obtained through PACER. Redaction Request due 4/26/2017.
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https://ecf.flsd.uscourts.gov/doc1/051017641077
https://ecf.flsd.uscourts.gov/doc1/051017641082
https://ecf.flsd.uscourts.gov/doc1/051117725037
https://ecf.flsd.uscourts.gov/doc1/051017727229
https://ecf.flsd.uscourts.gov/doc1/051017356256
https://ecf.flsd.uscourts.gov/doc1/051117727230
https://ecf.flsd.uscourts.gov/doc1/051117727231
https://ecf.flsd.uscourts.gov/doc1/051117727232
https://ecf.flsd.uscourts.gov/doc1/051117727233
https://ecf.flsd.uscourts.gov/doc1/051117727234
https://ecf.flsd.uscourts.gov/doc1/051117727235
https://ecf.flsd.uscourts.gov/doc1/051117727236
https://ecf.flsd.uscourts.gov/doc1/051117727237
https://ecf.flsd.uscourts.gov/doc1/051117727238
https://ecf.flsd.uscourts.gov/doc1/051117727239
https://ecf.flsd.uscourts.gov/doc1/051117727240
https://ecf.flsd.uscourts.gov/doc1/051117727241
https://ecf.flsd.uscourts.gov/doc1/051117727242
https://ecf.flsd.uscourts.gov/doc1/051117727243
https://ecf.flsd.uscourts.gov/doc1/051117727244
https://ecf.flsd.uscourts.gov/doc1/051017727250
https://ecf.flsd.uscourts.gov/doc1/051117640330
https://ecf.flsd.uscourts.gov/doc1/051117727251
https://ecf.flsd.uscourts.gov/doc1/051117727252
https://ecf.flsd.uscourts.gov/doc1/051117727253
https://ecf.flsd.uscourts.gov/doc1/051117727254
https://ecf.flsd.uscourts.gov/doc1/051117727255
https://ecf.flsd.uscourts.gov/doc1/051117727256
https://ecf.flsd.uscourts.gov/doc1/051117727257
https://ecf.flsd.uscourts.gov/doc1/051117727258
https://ecf.flsd.uscourts.gov/doc1/051117727261
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117727267
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051017727276
https://ecf.flsd.uscourts.gov/doc1/051017727250
https://ecf.flsd.uscourts.gov/doc1/051117727277
https://ecf.flsd.uscourts.gov/doc1/051017727280
https://ecf.flsd.uscourts.gov/doc1/051017727229
https://ecf.flsd.uscourts.gov/doc1/051117727281
https://ecf.flsd.uscourts.gov/doc1/051017730932
https://ecf.flsd.uscourts.gov/doc1/051017676635
https://ecf.flsd.uscourts.gov/doc1/051117730933
https://ecf.flsd.uscourts.gov/doc1/051117730934
https://ecf.flsd.uscourts.gov/doc1/051117733489
https://ecf.flsd.uscourts.gov/doc1/051017676635
https://ecf.flsd.uscourts.gov/doc1/051017614977
https://ecf.flsd.uscourts.gov/doc1/051017761603
https://ecf.flsd.uscourts.gov/doc1/051117761604
https://ecf.flsd.uscourts.gov/doc1/051117776555
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Redacted Transcript Deadline set for 5/8/2017. Release of Transcript Restriction set for
7/5/2017. (dmr) (Entered: 04/05/2017)

NOTICE by Ciklin Lubitz Martens & O'Connell Notice of Service of Proposal for
Settlement (Studley, Rachel) (Entered: 04/06/2017)

04/06/2017 6

(o)

04/06/2017

[\®)
~

NOTICE by Stephen M Kelly Notice of Service of Proposal for Settlement (Studley,
Rachel) (Entered: 04/06/2017)

04/07/2017

[\
[o¢]

Unopposed MOTION to Continue Hearing on the Motions to Compel Responses to
Depositions re 249 Order Setting Hearing on Motion,, by Ciklin Lubitz Martens &
O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell. Responses due by
4/21/2017 (Attachments: # 1 Text of Proposed Order)(Hechtman, Brandon) (Entered:
04/07/2017)

ORDER granting 268 Motion to Continue. Re: 209 Amended MOTION to Compel
Deposition Responses of Brian O'Connell, Esq. filed by Julian Bivins, 210 MOTION to
Compel Defendant Kelly Deposition Responsesfiled by Julian Bivins, 205 Plaintift's
MOTION to Compel Defendant Crispin's Responses to Deposition Questions filed by
Julian Bivins. Motion Hearing set for 4/25/2017 02:00 PM in West Palm Beach Division
before Judge William Matthewman. Signed by Magistrate Judge William Matthewman
on 4/7/2017. (lan) Modified hearing status/text per Chambers on 4/10/2017 (sk).
(Entered: 04/07/2017)

04/07/2017 Set Hearings as to 209 Amended MOTION to Compel Deposition Responses of Brian
O'Connell, Esq., 210 MOTION to Compel Defendant Kelly Deposition Responses, 205
Plaintiff's MOTION to Compel Defendant Crispin's Responses to Deposition Questions .
Per 269 Order. Motion Hearing set for 4/25/2017 02:00 PM in West Palm Beach Division
before Judge Kenneth A. Marra. (lan) (Entered: 04/07/2017)

04/07/2017 270 | Clerks Notice of Docket Correction re 269 Order on Motion to Continue,, Set/Reset
Motion/R&R Deadlines and Hearings,. Corr ection Incorrect Judge for hearing. Correct
Judge entered. (lan) (Entered: 04/07/2017)

04/07/2017 271 | REPLY to 256 Response/Reply (Other) Section II of Plaintiff's Statement of Material
Facts by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B.
Stein. (Blaker, Jeftrey) (Entered: 04/07/2017)

RESPONSE in Support re 225 MOTION for Summary Judgment filed by Beys Liston
Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. (Blaker,
Jeffrey) (Entered: 04/07/2017)

RESPONSE to 255 Response/Reply (Other),, PLAINTIFF'S SIATEMENT OF
ADDITIONAL MAERIAL RACTS IN OPPOSITION D SUMMARY JUDGMENTDby
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M.
O'Connell. (Hechtman, Brandon) (Entered: 04/07/2017)

REPLY to Response to Motion re 227 MOTION for Summary Judgment filed by Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell.
(Hechtman, Brandon) (Entered: 04/07/2017)

04/07/2017 Set/Reset Deadlines/Hearings per Chambers re Order 269 as to 209 Amended MOTION
to Compel, 210 MOTION to Compel, 205 Plaintiff's MOTION to Compel. Motion
Hearing set for 4/25/2017 02:00 PM in West Palm Beach Division before Magistrate
Judge William Matthewman. (sk) (Entered: 04/10/2017)

04/07/2017

[\®)
N
\O

04/07/2017

[\
[\

04/07/2017

[\
|8

04/07/2017

[\
~
I~

04/10/2017

\9}

275 | ORDER holding in abeyance 201 Motion for Discovery; denying 219 Motion for Leave
to Amend Reply. Signed by Judge Kenneth A. Marra on 4/9/2017. (ir) (Entered:
04/10/2017)
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https://ecf.flsd.uscourts.gov/doc1/051117781739
https://ecf.flsd.uscourts.gov/doc1/051117781792
https://ecf.flsd.uscourts.gov/doc1/051017785881
https://ecf.flsd.uscourts.gov/doc1/051117695653
https://ecf.flsd.uscourts.gov/doc1/051117785882
https://ecf.flsd.uscourts.gov/doc1/051117786100
https://ecf.flsd.uscourts.gov/doc1/051017785881
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051117786100
https://ecf.flsd.uscourts.gov/doc1/051117786100
https://ecf.flsd.uscourts.gov/doc1/051117787081
https://ecf.flsd.uscourts.gov/doc1/051017727250
https://ecf.flsd.uscourts.gov/doc1/051117787127
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117789844
https://ecf.flsd.uscourts.gov/doc1/051017727229
https://ecf.flsd.uscourts.gov/doc1/051117789876
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051117786100
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051117791575
https://ecf.flsd.uscourts.gov/doc1/051017506525
https://ecf.flsd.uscourts.gov/doc1/051017614977
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04/10/2017 276 | Clerks Notice of Docket Correction per Chambers re Order 269 as to 209 Amended
MOTION to Compel, 210 MOTION to Compel, 205 Plaintiff's MOTION to Compel.
Motion Hearing set for 4/25/2017 02:00 PM in West Palm Beach Division before
Magistrate Judge William Matthewman. (sk) (Entered: 04/10/2017)

04/25/2017 277 | PAPERLESS Minute Entry for proceedings held before Magistrate Judge William
Matthewman: Motion Hearing held on 4/25/2017 re 205 Plaintiff's MOTION to Compel
Defendant Crispin's Responses to Deposition Questions filed by Julian Bivins, 209
Amended MOTION to Compel Deposition Responses of Brian O'Connell, Esq. filed by
Julian Bivins; 210 MOTION to Compel Defendant Kelly Deposition Responsesfiled by
Julian Bivins. Argument held. The Court takes the matter under advisement. Written
order to be issued. Total time in court: 1 hour(s) : 48 minutes. Attorney Appearance(s):
Joseph Ronald Denman, Brandon Jay Hechtman, Jeffrey Alan Blaker, Alexandra Jordan
Schultz. (Digital 14:05:38) (kza) (Entered: 04/25/2017)

04/26/2017 278 | ENDORSED ORDER denying as moot 206 Plaintiff's Motion to Compel O'Connell's
Deposition Responses in light of the fact that Plaintiff filed an amended motion [DE
209]. Signed by Magistrate Judge William Matthewman on 4/26/2017. (no00) (Entered:
04/26/2017)

04/27/2017 279 | REPORT REGARDING Report of Mediation by Julian Bivins (Denman, Joseph)
(Entered: 04/27/2017)
04/27/2017 280 | OMNIBUS ORDER ON DISCOVERY MOTIONS: denying 205 Plaintiff's Motion to

Compel Defendant Crispin's Deposition Responses; denying 209 Plaintiff's Amended
Motion to Compel O'Connell's Deposition Responses; denying 210 Plaintiff's Motion to
Compel Stephen Kelly's Deposition Responses. Signed by Magistrate Judge William
Matthewman on 4/27/2017. (kza) (Entered: 04/27/2017)

04/28/2017 281 | FINAL MEDIATION REPORT (for image see dE#279) by Herbert Stettin. Disposition:
Case did not settle.(cqs) (Entered: 04/28/2017)

04/28/2017 282 | Clerks Notice to Filer re 279 Report Regarding. Wrong Event Selected ; ERROR - The
Filer selected the wrong event. The document was re-docketed by the Clerk, see
[de#280]. It is not necessary to refile this document. (cqs) (Entered: 04/28/2017)

05/09/2017

[\
o0
OS]

Defendant's MOTION to Disqualify Counsel One of Plaintiff's Counsel from Advocating
at Trial by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly,
Brian M. O'Connell. Responses due by 5/23/2017 (Attachments: # 1 Exhibit Rule 26(a)
(1) Initial Disclosures, # 2 Exhibit Bivins Settlement, # 3 Exhibit K Sharp Depo Excerpt,
# 4 Exhibit Gilbert Depo Excerpt)(Studley, Rachel) (Entered: 05/09/2017)

05/11/2017

[\
I~

Notice of Supplemental Authority re 227 MOTION for Summary Judgment by Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell
(Attachments: # 1 Supplement 4th DCA Opinion, # 2 Supplement 4th DCA Case Docket,
# 3 Supplement Appellant's Initial Brief, April 28, 2016, # 4 Supplement Appellee
Amended Answer Brief, September 2, 2016, # 5 Supplement Appellant's Reply Brief,
September 27, 2016) (Studley, Rachel) (Entered: 05/11/2017)

Plaintiff's OBJECTION of Magistrate Judge 280 Order on Motion to Compel,,,,, to
District Court (Denman, Joseph) (Entered: 05/11/2017)

05/11/2017

[\
)]

05/19/2017

[\
()
[@)

TRANSCRIPT of Hearing Proceedings held on 4/25/17 before Magistrate Judge William
Matthewman, 1-82 pages, Court Reporter: Bonnie J. Lewis, 305-523-5635. Transcript
may be viewed at the court public terminal or purchased by contacting the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After that
date it may be obtained through PACER. Redaction Request due 6/9/2017. Redacted
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https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051117546875
https://ecf.flsd.uscourts.gov/doc1/051117866342
https://ecf.flsd.uscourts.gov/doc1/051117866565
https://ecf.flsd.uscourts.gov/doc1/051017546821
https://ecf.flsd.uscourts.gov/doc1/051017555204
https://ecf.flsd.uscourts.gov/doc1/051017557387
https://ecf.flsd.uscourts.gov/doc1/051117866342
https://ecf.flsd.uscourts.gov/doc1/051017912185
https://ecf.flsd.uscourts.gov/doc1/051117912186
https://ecf.flsd.uscourts.gov/doc1/051117912187
https://ecf.flsd.uscourts.gov/doc1/051117912188
https://ecf.flsd.uscourts.gov/doc1/051117912189
https://ecf.flsd.uscourts.gov/doc1/051017921836
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051117921837
https://ecf.flsd.uscourts.gov/doc1/051117921838
https://ecf.flsd.uscourts.gov/doc1/051117921839
https://ecf.flsd.uscourts.gov/doc1/051117921840
https://ecf.flsd.uscourts.gov/doc1/051117921841
https://ecf.flsd.uscourts.gov/doc1/051117924088
https://ecf.flsd.uscourts.gov/doc1/051117866565
https://ecf.flsd.uscourts.gov/doc1/051017959750
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Transcript Deadline set for 6/19/2017. Release of Transcript Restriction set for
8/17/2017. (Attachments: # 1 Designation Access Form)(hh) (Entered: 05/22/2017)

RESPONSE to Motion re 283 Defendant's MOTION to Disqualify Counsel One of
Plaintiff's Counsel from Advocating at Trial filed by Julian Bivins. Replies due by
5/30/2017. (Attachments: # 1 Exhibit Exhibit 1, # 2 Errata Exhibit 2)(Denman, Joseph)
(Entered: 05/23/2017)

MOTION to Strike Irwin Gilbert, Esq.'s Expert Report ( Responses due by 6/7/2017),
MOTION in Limine to Preclude Irwin Gilbert, Esq.'s Testimony by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell.
(Attachments: # 1 Exhibit Exhibit 1 to Gilbert deposition, # 2 Exhibit I. Gilbert, Esq.
deposition, # 3 Exhibit Fla. Prof'l Guardian Registry, # 4 Exhibit R. 26 Expert Rpt. 1.
Gilbert, Esq.)(Hechtman, Brandon) (Entered: 05/24/2017)

MOTION to Strike Kara Sharp, CP A's Expert Report ( Responses due by 6/7/2017),
MOTION in Limine to Preclude Kara Sharp's Testimony by Ciklin Lubitz Martens &
O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell. (Attachments: # 1
Exhibit K. Sharp deposition, # 2 Exhibit R. 26 Expert Rpt. K. Sharp, # 3 Exhibit
Settlement Detail Chart)(Hechtman, Brandon) (Entered: 05/24/2017)

RESPONSE to 285 OBJECTION of Magistrate Judge 280 Order on Motion to Compel
by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M.
O'Connell. (Studley, Rachel) Modified to add link and text on 5/25/2017 (jua). (Entered:
05/25/2017)

RESPONSE to 285 Plaintiff's OBJECTION of Magistrate Judge 280 Order on Motion to
Compel,,,,, to District Court by Beys Liston Mobargha & Berland, LLP, Law Offices of
Keith B. Stein, Keith B. Stein. (Schultz, Alexandra) (Entered: 05/25/2017)

REPLY to Response to Motion re 283 Defendant's MOTION to Disqualify Counsel One
of Plaintiff's Counsel from Advocating at Tial filed by Ciklin Lubitz Martens &
O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M. O'Connell. (Studley, Rachel)
(Entered: 05/30/2017)

REPLY to Response to Motion re 285 Plaintiff's OBJECTION of Magistrate Judge 280
Order on Motion to Compel,,,,, to District Court Plaintiff's Reply to Defendants'
Responses [DE 290 and 291] To Appeal from and Objection to the Magistrate Judge's
April 27,2017 "Omnibus Order on Discovery Motions" filed by Julian Bivins.
(Attachments: # 1 Exhibit Privilege Log Composite)(Denman, Joseph) (Entered:
06/01/2017)

REPLY to Response to Motion re 283 Defendant's MOTION to Disqualify Counsel One
of Plaintiff's Counsel from Advocating at Trial Defendants' Corrected Reply filed by
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Brian M.
O'Connell. (Studley, Rachel) (Entered: 06/01/2017)

05/23/2017

[\
o]
~

05/24/2017

[\
o0
o0

05/24/2017

[\
o0
\O

05/25/2017

\®)
S

05/25/2017

N
\O
—

05/30/2017

N
[\

06/01/2017

N
)

06/01/2017

N
I~

06/01/2017 9

N

ORDER denying 283 Motion to Disqualify Counsel. Signed by Judge Kenneth A. Marra
on 6/1/2017. (ir) (Entered: 06/01/2017)

06/01/2017

\®)
N

ORDER denying 225 Motion for Summary Judgment; granting in part and denying in
part 227 Motion for Summary Judgment. Signed by Judge Kenneth A. Marra on
6/1/2017. (ir) (Entered: 06/01/2017)

JUDGMENT in favor of Stephen M Kelly against Julian Bivins. Signed by Judge
Kenneth A. Marra on 6/1/2017. (ir) (Entered: 06/01/2017)

06/01/2017 9

~

06/05/2017 2

[>2¢]

Unopposed MOTION for Extension of Time to File Response/Reply/Answer as to 288
MOTION to Strike Irwin Gilbert, Esq.'s Expert Report MOTION in Limine to Preclude
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https://ecf.flsd.uscourts.gov/doc1/051117959751
https://ecf.flsd.uscourts.gov/doc1/051017967944
https://ecf.flsd.uscourts.gov/doc1/051017912185
https://ecf.flsd.uscourts.gov/doc1/051117967945
https://ecf.flsd.uscourts.gov/doc1/051117967946
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051117973523
https://ecf.flsd.uscourts.gov/doc1/051117973524
https://ecf.flsd.uscourts.gov/doc1/051117973525
https://ecf.flsd.uscourts.gov/doc1/051117973526
https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051117973537
https://ecf.flsd.uscourts.gov/doc1/051117973538
https://ecf.flsd.uscourts.gov/doc1/051117973539
https://ecf.flsd.uscourts.gov/doc1/051117976975
https://ecf.flsd.uscourts.gov/doc1/051117924088
https://ecf.flsd.uscourts.gov/doc1/051117866565
https://ecf.flsd.uscourts.gov/doc1/051117978090
https://ecf.flsd.uscourts.gov/doc1/051117924088
https://ecf.flsd.uscourts.gov/doc1/051117866565
https://ecf.flsd.uscourts.gov/doc1/051117990519
https://ecf.flsd.uscourts.gov/doc1/051017912185
https://ecf.flsd.uscourts.gov/doc1/051018003388
https://ecf.flsd.uscourts.gov/doc1/051117924088
https://ecf.flsd.uscourts.gov/doc1/051117866565
https://ecf.flsd.uscourts.gov/doc1/051118003389
https://ecf.flsd.uscourts.gov/doc1/051118004086
https://ecf.flsd.uscourts.gov/doc1/051017912185
https://ecf.flsd.uscourts.gov/doc1/051118004242
https://ecf.flsd.uscourts.gov/doc1/051017912185
https://ecf.flsd.uscourts.gov/doc1/051118004500
https://ecf.flsd.uscourts.gov/doc1/051017639974
https://ecf.flsd.uscourts.gov/doc1/051117640696
https://ecf.flsd.uscourts.gov/doc1/051118004521
https://ecf.flsd.uscourts.gov/doc1/051118014754
https://ecf.flsd.uscourts.gov/doc1/051017973522

9/27/2017
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Irwin Gilbert, Esq.'s Testimony, 289 MOTION to Strike Kara Sharp, CP A's Expert
Report MOTION in Limine to Preclude Kara Sharp's Testimony by Julian Bivins.
(Denman, Joseph) (Entered: 06/05/2017)

06/06/2017

299

ENDORSED ORDER granting 298 Motion for Extension of Time to File
Response/Reply to 288 MOTION to Strike Irwin Gilbert, Esq.'s Expert Report MOTION
in Limine to Preclude Irwin Gilbert, Esq.'s Testimony filed by Brian M. O'Connell, Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, 289 MOTION to
Strike Kara Sharp, CP A's Expert Report MOTION in Limine to Preclude Kara Sharp's
Testimony filed by Brian M. O'Connell, Ciklin Lubitz Martens & O'Connell, Ashley N.
Crispin, Stephen M Kelly. Responses due by 6/12/2017. Signed by Judge Kenneth A.
Marra on 6/6/2017. (ir) (Entered: 06/06/2017)

06/09/2017

)
[e)

Initial Disclosure(s) of Rule 26(A)(3) Pretrial Disclosures by Beys Liston Mobargha &
Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein (Blaker, Jeffrey) (Entered:
06/09/2017)

06/09/2017

|8
—

Initial Disclosure(s) of Pretrial Disclosure per Local Rule 16.1(d) and Rule 26(a)(3) by
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell (Hechtman,
Brandon) (Entered: 06/09/2017)

06/09/2017

)
[\

Initial Disclosure(s) of Pretrial Disclosure per Local Rule 16.1(d) and Rule 26(a)(3),
Corrected by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell
(Hechtman, Brandon) (Entered: 06/09/2017)

06/09/2017

8]
|S)

Initial Disclosure(s) of Plaintiff's Rule 26(a)(3) Pretrial Disclosures by Julian Bivins
(Denman, Joseph) (Entered: 06/09/2017)

06/12/2017

|8
I~

RESPONSE to Motion re 288 MOTION to Strike Irwin Gilbert, Esq.'s Expert Report
MOTION in Limine to Preclude Irwin Gilbert, Esq.'s Testimony filed by Julian Bivins.
Replies due by 6/19/2017. (Attachments: # 1 Exhibit Rule 26 Expert Report of Jeffrey
Skatoff, Esq.)(Denman, Joseph) (Entered: 06/12/2017)

06/12/2017

O8]
9]

RESPONSE to Motion re 289 MOTION to Strike Kara Sharp, CP A's Expert Report
MOTION in Limine to Preclude Kara Sharp's Testimony filed by Julian Bivins. Replies
due by 6/19/2017. (Denman, Joseph) (Entered: 06/12/2017)

06/15/2017

8]
)
(@)

REPLY to Response to Motion re 288 MOTION to Strike Irwin Gilbert, Esq.'s Expert
Report MOTION in Limine to Preclude Irwin Gilbert, Esq.'s Testimony filed by Ciklin
Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. (Studley, Rachel)
(Entered: 06/15/2017)

06/15/2017

)
~

REPLY to Response to Motion re 289 MOTION to Strike Kara Sharp, CP A's Expert
Report MOTION in Limine to Preclude Kara Sharp's Testimony filed by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. (Studley, Rachel)
(Entered: 06/15/2017)

06/16/2017

%)
o0

MOTION to Stay or Dismiss this Action Without Prejudice, Verified by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. Responses due by
6/30/2017 (Attachments: # 1 Exhibit Order Appointing Temporary Administrator and
Setting Amount of Bond, # 2 Exhibit Application for Appointment as Temporary
Administrator and for Letter of Temporary Administration, # 3 Exhibit Objection to
Petition for Administration, # 4 Exhibit Ancillary Letters of Administration, # 5 Exhibit
Objection to Continued Appointment, # 6 Exhibit Agreed Motion for Continuance, # 7
Exhibit Order Granting Agreed Motion for Continuance, # 8§ Exhibit Texas Petition in
Intervention and Request for Appointment of Disinterested Third-Party Temporary
Administrator, # 9 Exhibit Verified Petition for Appointment of Curator)(Hechtman,
Brandon) (Entered: 06/16/2017)
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https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051118014754
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051118036556
https://ecf.flsd.uscourts.gov/doc1/051118036730
https://ecf.flsd.uscourts.gov/doc1/051118036765
https://ecf.flsd.uscourts.gov/doc1/051118037387
https://ecf.flsd.uscourts.gov/doc1/051018042446
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051118042447
https://ecf.flsd.uscourts.gov/doc1/051118042469
https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051118057403
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051118057456
https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051018063398
https://ecf.flsd.uscourts.gov/doc1/051118063399
https://ecf.flsd.uscourts.gov/doc1/051118063400
https://ecf.flsd.uscourts.gov/doc1/051118063401
https://ecf.flsd.uscourts.gov/doc1/051118063402
https://ecf.flsd.uscourts.gov/doc1/051118063403
https://ecf.flsd.uscourts.gov/doc1/051118063404
https://ecf.flsd.uscourts.gov/doc1/051118063405
https://ecf.flsd.uscourts.gov/doc1/051118063406
https://ecf.flsd.uscourts.gov/doc1/051118063407
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06/19/2017 RESPONSE to Motion re 308 MOTION to Stay or Dismiss this Action Without
Prejudice, Verified filed by Julian Bivins. Replies due by 6/26/2017. (Attachments: # 1
Exhibit Petition to be appointed, # 2 Exhibit Petition for Ancillary Administration, # 3
Exhibit Order Admitting Will, # 4 Exhibit Ancillary Letters of Administration, # 5
Exhibit Verified Petition, # 6 Exhibit Amended Verified Petition, # 7 Exhibit Excerpt
from Kelly Transcript, # 8 Exhibit Excerpt from Rogers Transcript)(Denman, Joseph)
(Entered: 06/19/2017)

MOTION in Limine by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M.
O'Connell. (Studley, Rachel) (Entered: 06/22/2017)

SUPPLEMENT to 303 Initial Disclosure(s) Supplemental Rule 26(a)(3) Pretrial
Disclosures by Julian Bivins (Denman, Joseph) (Entered: 06/22/2017)

)
\O

06/22/2017

|98
[—
e}

06/22/2017

U8}
—
—

06/22/2017

8]
—
[\9}

First MOTION in Limine Exclude Settlementby Julian Bivins. (Denman, Joseph)
(Entered: 06/22/2017)

06/22/2017

o8}
—
|98}

Second MOTION in Limine Texas Settlementby Julian Bivins. (Denman, Joseph)
(Entered: 06/22/2017)

Third MOTION in Limine JRD to Testify at Trial by Julian Bivins. (Denman, Joseph)
(Entered: 06/22/2017)

Fourth MOTION in Limine Exclude Orders to Establish Res Judicata by Julian Bivins.
(Denman, Joseph) (Entered: 06/22/2017)

06/22/2017

O8]
—
I~

06/22/2017

98]
—
\9]

06/22/2017

[O8)
—
[®)

Fifth MOTION in Limine to Exclude Attorney-client Privilege by Julian Bivins.
(Attachments: # 1 Exhibit 2017.01.09 Transcript of Brian O'Connell, # 2 Exhibit
2017.01.09 Transcript [Ashley Crispin], # 3 Exhibit 2017.01.11 Transcript [ Stephen
Kelly][Vol. I and I1], # 4 Exhibit 2017.01.12 Transcript [Curtis Rogers], # 5 Exhibit
2016.07.12 RRFP [Crispin, O'Connell and CLO], # 6 Exhibit 2016.07.21 RRFP [Curtis
Rogers], # 7 Exhibit 2016.07.11 RRFP [Stephen Kelly], # 8 Exhibit 2017.03.29
Transcript [Jeffrey Skatoff][Full with Exhibits])(Denman, Joseph) (Entered: 06/22/2017)

SUPPLEMENT to 311 Supplement CORRECTED Supplement to Rule 26(a)(3) PeTrial
Disclosures by Julian Bivins (Denman, Joseph) (Entered: 06/22/2017)

PRETRIAL STIPULATION by Julian Bivins (Denman, Joseph) (Entered: 06/22/2017)

ORDER affirming Magistrate Judge April 27, 2017 Order DE 280 ;denying 201 Motion
for Discovery; denying 285 Appeal/Objection of Magistrate Judge Order to District
Court. Signed by Judge Kenneth A. Marra on 6/23/2017. (ir) (Entered: 06/23/2017)

06/22/2017

8]
—
~

06/22/2017
06/23/2017

98]
—
o0

|98
—
\O

06/23/2017

98]
o
(]

Initial Disclosure(s) of Plaintiff's Objection to CLO Defendants' Corrected Fed. R. 26(A)
(3) Pre-Trial Disclosure [DE 302] and Objection to Stein Defendants' Rule 26(A)(3)
Pretrial Disclosures [DE300] Re: 300 Initial Disclosure(s) filed by Law Offices of Keith
B. Stein, Beys Liston Mobargha & Berland, LLP, Keith B. Stein, 302 Initial Disclosure(s)
filed by Brian M. O'Connell, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin by
Julian Bivins (Denman, Joseph) (Entered: 06/23/2017)

06/23/2017

8
o
—_

Initial Disclosure(s) of Defendants' Objections to Plaintiff's Rule 26(A)(3) Pretrial
Disclosures Re: 317 Supplement filed by Julian Bivins by Beys Liston Mobargha &
Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Law Offices of
Keith B. Stein, Brian M. O'Connell, Keith B. Stein (Schultz, Alexandra) (Entered:
06/23/2017)

322 | Corrected MOTION in Limine by Beys Liston Mobargha & Berland, LLP, Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Law Offices of Keith B.
Stein, Brian M. O'Connell, Keith B. Stein. (Hechtman, Brandon) (Entered: 06/26/2017)
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98]



https://ecf.flsd.uscourts.gov/doc1/051018067988
https://ecf.flsd.uscourts.gov/doc1/051018063398
https://ecf.flsd.uscourts.gov/doc1/051118067989
https://ecf.flsd.uscourts.gov/doc1/051118067990
https://ecf.flsd.uscourts.gov/doc1/051118067991
https://ecf.flsd.uscourts.gov/doc1/051118067992
https://ecf.flsd.uscourts.gov/doc1/051118067993
https://ecf.flsd.uscourts.gov/doc1/051118067994
https://ecf.flsd.uscourts.gov/doc1/051118067995
https://ecf.flsd.uscourts.gov/doc1/051118067996
https://ecf.flsd.uscourts.gov/doc1/051118084326
https://ecf.flsd.uscourts.gov/doc1/051118085331
https://ecf.flsd.uscourts.gov/doc1/051118037387
https://ecf.flsd.uscourts.gov/doc1/051118085334
https://ecf.flsd.uscourts.gov/doc1/051118085337
https://ecf.flsd.uscourts.gov/doc1/051118085340
https://ecf.flsd.uscourts.gov/doc1/051118085343
https://ecf.flsd.uscourts.gov/doc1/051018085364
https://ecf.flsd.uscourts.gov/doc1/051118085365
https://ecf.flsd.uscourts.gov/doc1/051118085366
https://ecf.flsd.uscourts.gov/doc1/051118085367
https://ecf.flsd.uscourts.gov/doc1/051118085368
https://ecf.flsd.uscourts.gov/doc1/051118085369
https://ecf.flsd.uscourts.gov/doc1/051118085370
https://ecf.flsd.uscourts.gov/doc1/051118085371
https://ecf.flsd.uscourts.gov/doc1/051118085372
https://ecf.flsd.uscourts.gov/doc1/051118085391
https://ecf.flsd.uscourts.gov/doc1/051118085331
https://ecf.flsd.uscourts.gov/doc1/051118085397
https://ecf.flsd.uscourts.gov/doc1/051118086708
https://ecf.flsd.uscourts.gov/doc1/051117866565
https://ecf.flsd.uscourts.gov/doc1/051017506525
https://ecf.flsd.uscourts.gov/doc1/051117924088
https://ecf.flsd.uscourts.gov/doc1/051118089632
https://ecf.flsd.uscourts.gov/doc1/051118036556
https://ecf.flsd.uscourts.gov/doc1/051118036765
https://ecf.flsd.uscourts.gov/doc1/051118090484
https://ecf.flsd.uscourts.gov/doc1/051118085391
https://ecf.flsd.uscourts.gov/doc1/051118091264
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06/26/2017 323 | CLERK'S Notice of Policy re Electronic Submission of Exhibits.

Unless otherwise ordered by the presiding Judge, Administrative Order 2016-70 directs
that within three (3) days of the conclusion of a proceeding, parties must file in the
CMECEF system electronic versions of most documentary exhibits admitted into evidence
(excluding sealed exhibits in criminal cases), including photographs of non-documentary
physical exhibits. At the time of filing the electronic exhibits, the attorney for the filing
party shall complete and file a Certificate of Compliance Re Admitted Evidence.
Electronically filed exhibits are subject to CM/ECF Administrative Procedures, Section
6, Redaction of Personal Information, Privacy Policy, and Inappropriate Materials.
Failure to file the electronic exhibits and Notice of Compliance within three (3) days may
result in the imposition of sanctions. The Certificate of Compliance Re Admitted
Evidence, a Quick Reference Guide to Electronically Filing Trial Exhibits, and the full
text of Administrative Order 2016-70 can be found at the Courts website,
http://www.flsd.uscourts.gov as to Beys Liston Mobargha & Berland, LLP, Julian Bivins,
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Stephen M Kelly, Law Offices of
Keith B. Stein, Brian M. O'Connell, Keith B. Stein. (ir) (Entered: 06/26/2017)

06/26/2017 324 | REPLY to Response to Motion re 308 MOTION to Stay or Dismiss this Action Without
Prejudice, Verified filed by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian
M. O'Connell. (Studley, Rachel) (Entered: 06/26/2017)

06/27/2017 325 | PAPERLESS Order Cancelling 7/7/17 Calendar Call Hearing. Jury selection will begin
on or about 7/17/17 or after completion of Court's first case on trial calendar. Dates are
subject to change if first case settles. Signed by Judge Kenneth A. Marra on 6/27/2017.
(ir) (Entered: 06/27/2017)

RESPONSE to Motion re 322 Corrected MOTION in Limine filed by Julian Bivins.
Replies due by 7/5/2017. (Attachments: # 1 Exhibit Edward Robbins Expert Report)
(Denman, Joseph) (Entered: 06/27/2017)

RESPONSE to Motion re 316 Fifth MOTION in Limine to Exclude Attorney-client
Privilege, 314 Third MOTION in Limine JRD to Testify at Trial, 315 Fourth MOTION in
Limine Exclude Orders to Establish Res Judicata , 312 First MOTION in Limine Exclude
Settlement, 313 Second MOTION in Limine Texas Settlement filed by Beys Liston
Mobargha & Berland, LLP, Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Law
Offices of Keith B. Stein, Brian M. O'Connell, Keith B. Stein. Replies due by 7/5/2017.
(Attachments: # 1 Exhibit Ver'd Pet Take Action NY Property - 9-13-12)(Studley,
Rachel) (Entered: 06/27/2017)

ORDER denying 308 Motion to Stay. Signed by Judge Kenneth A. Marra on 6/27/2017.
(ir) (Entered: 06/28/2017)

06/27/2017

98]
o
(@)

06/27/2017

o8]
~

06/28/2017

98]
o0

06/29/2017

98]
[\
\O

NOTICE by Julian Bivins Deposition Designations (Attachments: # 1 Designation)
(Denman, Joseph) (Entered: 06/29/2017)

06/30/2017

98]
O8]
]

Joint MOTION for Extension of Time to File Proposed Jury Instructions and Verdict
Form by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B.
Stein. Responses due by 7/14/2017 (Attachments: # 1 Text of Proposed Order)(Schultz,
Alexandra) (Entered: 06/30/2017)

07/03/2017

|98}
o8}
—

Proposed Jury Instructions by Julian Bivins. (Attachments: # 1 Plaintiff's Verdict Form, #
2 Defendants' Verdict Form)(Denman, Joseph) (Entered: 07/03/2017)

07/05/2017 332 | PAPERLESS ORDER granting nunc pro tunc 330 Joint Motion for Extension of Time.
Proposed Jury Instructions and Verdict Form shall be filed on or before July 3, 2017.
Signed by Judge Kenneth A. Marra on 7/5/2017. (Ih1) (Entered: 07/05/2017)
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https://ecf.flsd.uscourts.gov/doc1/051118094715
https://ecf.flsd.uscourts.gov/doc1/051018063398
https://ecf.flsd.uscourts.gov/doc1/051018100956
https://ecf.flsd.uscourts.gov/doc1/051118091264
https://ecf.flsd.uscourts.gov/doc1/051118100957
https://ecf.flsd.uscourts.gov/doc1/051018101197
https://ecf.flsd.uscourts.gov/doc1/051018085364
https://ecf.flsd.uscourts.gov/doc1/051118085340
https://ecf.flsd.uscourts.gov/doc1/051118085343
https://ecf.flsd.uscourts.gov/doc1/051118085334
https://ecf.flsd.uscourts.gov/doc1/051118085337
https://ecf.flsd.uscourts.gov/doc1/051118101198
https://ecf.flsd.uscourts.gov/doc1/051118101867
https://ecf.flsd.uscourts.gov/doc1/051018063398
https://ecf.flsd.uscourts.gov/doc1/051018112338
https://ecf.flsd.uscourts.gov/doc1/051118112339
https://ecf.flsd.uscourts.gov/doc1/051018117929
https://ecf.flsd.uscourts.gov/doc1/051118117930
https://ecf.flsd.uscourts.gov/doc1/051018120329
https://ecf.flsd.uscourts.gov/doc1/051118120330
https://ecf.flsd.uscourts.gov/doc1/051118120331
https://ecf.flsd.uscourts.gov/doc1/051018117929

9/27/2017 CMI/ECEF - Live Database - flsd

07/05/2017 REPLY to Response to Motion re 314 Third MOTION in Limine JRD to Testify at Trial
filed by Julian Bivins. (Denman, Joseph) (Entered: 07/05/2017)

REPLY to Response to Motion re 312 First MOTION in Limine Exclude Settlementfiled
by Julian Bivins. (Denman, Joseph) (Entered: 07/05/2017)

REPLY to Response to Motion re 315 Fourth MOTION in Limine Exclude Orders to
Establish Res Judicata filed by Julian Bivins. (Denman, Joseph) (Entered: 07/05/2017)

REPLY to Response to Motion re 313 Second MOTION in Limine Texas Settlement filed
by Julian Bivins. (Denman, Joseph) (Entered: 07/05/2017)

REPLY to Response to Motion re 316 Fifth MOTION in Limine to Exclude Attorney-
client Privilege filed by Julian Bivins. (Denman, Joseph) (Entered: 07/05/2017)

(98]
(98]
(O8]

07/05/2017

o8}
o
~

07/05/2017

\oS)
)
\9)]

07/05/2017

|8
)
(@)

07/05/2017

8]
8]
~

07/06/2017

8]
(8]
[oe]

NOTICE by Beys Liston Mobargha & Berland, LLP, Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Law Offices of Keith B. Stein, Brian M. O'Connell, Keith B. Stein of
Filing of Defendants' Objections and Counter -Designations to Plaintiff's Deposition

Designations (Attachments: # 1 Objections and Counter-Designations) (Schultz,
Alexandra) (Entered: 07/06/2017)

07/07/2017

98]
98]
\O

Proposed Voir Dire Questions by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin,
Brian M. O'Connell. (Studley, Rachel) (Entered: 07/07/2017)

Proposed Voir Dire Questions by Beys Liston Mobargha & Berland, LLP, Law Offices of
Keith B. Stein, Keith B. Stein. (Schultz, Alexandra) (Entered: 07/07/2017)

07/07/2017

|oS)
S

07/10/2017

[O9)
~
—

MOTION to Bring Electronic Equipment into the courtroom by Ciklin Lubitz Martens &
O'Connell, Ashley N. Crispin, Brian M. O'Connell. Responses due by 7/24/2017
(Attachments: # 1 Text of Proposed Order)(Studley, Rachel) (Entered: 07/10/2017)

07/11/2017

|98
&
[\®)

ORDER granting 341 Motion to Bring Electronic Equipment into the courtroom. Signed
by Judge Kenneth A. Marra on 7/10/2017. (ir) (Entered: 07/11/2017)

07/12/2017

o8}
~
o

MOTION Motion to Allow Access to Courthouse with Electronic Devises by Julian
Bivins. (Attachments: # 1 Text of Proposed Order)(Denman, Joseph) (Entered:
07/12/2017)

MOTION Plaintiff's Motion for Judicial Notice of Palm Beach County, Florida, Ancillary
Letters of Administration in re: Estate of Oliver Bivins and 67th Street Deeds with Memo
by Julian Bivins. (Attachments: # 1 Exhibit Certified Copy of Letters of Administratin, #
2 Exhibit Certified Copies of Deeds, # 3 Text of Proposed Order)(Denman, Joseph)
(Entered: 07/12/2017)

07/12/2017

98}
|4>
N

07/12/2017

08}
~
h

MOTION to Bring Electronic Equipment into the courtroom by Beys Liston Mobargha &
Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. Responses due by 7/26/2017
(Attachments: # 1 Text of Proposed Order)(Schultz, Alexandra) (Entered: 07/12/2017)

SUPPLEMENT Corrected Suppl Rule 26(a)(3) PreTrial Disclosures by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell (Studley, Rachel) (Entered:
07/13/2017)

Amended MOTION to Bring Electronic Equipment into the courtroom by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. Responses due by
7/27/2017 (Attachments: # 1 Text of Proposed Order)(Studley, Rachel) (Entered:
07/13/2017)

07/13/2017

08}
~
N

07/13/2017

o8}
~
~J

07/13/2017

O8]
(o]

ORDER granting 343 Motion to Allow Access to Courthouse with Electronic Devises.
Signed by Judge Kenneth A. Marra on 7/12/2017. (ir) (Entered: 07/13/2017)
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https://ecf.flsd.uscourts.gov/doc1/051118125810
https://ecf.flsd.uscourts.gov/doc1/051118085340
https://ecf.flsd.uscourts.gov/doc1/051118125815
https://ecf.flsd.uscourts.gov/doc1/051118085334
https://ecf.flsd.uscourts.gov/doc1/051118125830
https://ecf.flsd.uscourts.gov/doc1/051118085343
https://ecf.flsd.uscourts.gov/doc1/051118125855
https://ecf.flsd.uscourts.gov/doc1/051118085337
https://ecf.flsd.uscourts.gov/doc1/051118125863
https://ecf.flsd.uscourts.gov/doc1/051018085364
https://ecf.flsd.uscourts.gov/doc1/051018132130
https://ecf.flsd.uscourts.gov/doc1/051118132131
https://ecf.flsd.uscourts.gov/doc1/051118136890
https://ecf.flsd.uscourts.gov/doc1/051118137583
https://ecf.flsd.uscourts.gov/doc1/051018143147
https://ecf.flsd.uscourts.gov/doc1/051118143148
https://ecf.flsd.uscourts.gov/doc1/051118146305
https://ecf.flsd.uscourts.gov/doc1/051018143147
https://ecf.flsd.uscourts.gov/doc1/051018154171
https://ecf.flsd.uscourts.gov/doc1/051118154172
https://ecf.flsd.uscourts.gov/doc1/051018154266
https://ecf.flsd.uscourts.gov/doc1/051118154267
https://ecf.flsd.uscourts.gov/doc1/051118154268
https://ecf.flsd.uscourts.gov/doc1/051118154269
https://ecf.flsd.uscourts.gov/doc1/051018154877
https://ecf.flsd.uscourts.gov/doc1/051118154878
https://ecf.flsd.uscourts.gov/doc1/051118157619
https://ecf.flsd.uscourts.gov/doc1/051018157728
https://ecf.flsd.uscourts.gov/doc1/051118157729
https://ecf.flsd.uscourts.gov/doc1/051118158100
https://ecf.flsd.uscourts.gov/doc1/051018154171
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07/13/2017

(O8]
N
\O

ORDER granting 345 Motion to Bring Electronic Equipment into the courtroom. Signed
by Judge Kenneth A. Marra on 7/12/2017. (ir) (Entered: 07/13/2017)

Proposed Voir Dire Questions by Julian Bivins. (Denman, Joseph) (Entered: 07/13/2017)

NOTICE by Beys Liston Mobargha & Berland, LLP, Ciklin Lubitz Martens & O'Connell,
Ashley N. Crispin, Law Offices of Keith B. Stein, Brian M. O'Connell, Keith B. Stein re
329 Notice (Other) of Filing Defendant's Objections and Counter -Designations to
Plaintiff's Deposition Designations for Rhonda Gluck. Attorney Rachel Studley added to
party Beys Liston Mobargha & Berland, LLP(pty:dft), Attorney Rachel Studley added to
party Law Offices of Keith B. Stein(pty:dft), Attorney Rachel Studley added to party
Keith B. Stein(pty:dft). (Attachments: # 1 Objections and Counter-Designations)
(Studley, Rachel) (Entered: 07/14/2017)

RESPONSE to Motion re 344 MOTION Plaintiff's Motion for Judicial Notice of Palm
Beach County, Florida, Ancillary Letters of Administration in re: Estate of Oliver Bivins
and 67th Street Deeds with Memo filed by Beys Liston Mobargha & Berland, LLP,
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Law Offices of Keith B. Stein,
Brian M. O'Connell, Keith B. Stein. Replies due by 7/21/2017. (Studley, Rachel)
(Entered: 07/14/2017)

07/14/2017 353 | NOTICE to parties: Jury selection will begin on Monday, July 17, 2017 at 9:00 a.m. in
Courtroom #1 on the FOURTH FLOOR. (ir) (Entered: 07/14/2017)

07/13/2017
07/14/2017

)
N
]

U
N
—

07/14/2017

\8)
N
[\

07/14/2017

9]
N
I~

ORDER granting 347 Amended Motion to Bring Electronic Equipment into the
courtroom. Signed by Judge Kenneth A. Marra on 7/14/2017. (ir) (Entered: 07/14/2017)

07/14/2017

o8]
N
)]

ORDER denying without prejudice 344 Motion for judicial notice. Signed by Judge
Kenneth A. Marra on 7/14/2017. (ir) (Entered: 07/14/2017)

07/14/2017

98]
N
[@)

ORDER denying as moot 310 Motion in Limine; granting in part, denying in part and
reserving in part 322 Motion in Limine. Signed by Judge Kenneth A. Marra on
7/14/2017. (ir) (Entered: 07/14/2017)

ORDER entered 288 Motion to Strike ; entered 288 Motion in Limine; entered 289
Motion to Strike ; entered 289 Motion in Limine. Signed by Judge Kenneth A. Marra on
7/14/2017. (ir) (Entered: 07/14/2017)

07/14/2017

o8]
N
~

07/14/2017

9]
N
[o2¢]

ORDER granting without prejudice 312 Motion in Limine; denying without prejudice
313 Motion in Limine; granting without prejudice 314 Motion in Limine; denying
without prejudice 315 Motion in Limine; denying without prejudice 316 Motion in
Limine. Signed by Judge Kenneth A. Marra on 7/14/2017. (ir) (Entered: 07/14/2017)

07/14/2017

98]
N
\O

NOTICE by Julian Bivins of Intent to Introduce Rule 1006 Summaries at Trial
(Attachments: # 1 Exhibit A to Notice of Intent, etc., # 2 Exhibit B to Notice of Intent,
etc., # 3 Exhibit C to Notice of Intent, etc., # 4 Exhibit D to Notice of Intent, etc., # 5
Exhibit E to Notice of Intent, etc., # 6 Exhibit F to Notice of Intent, etc., # 7 Exhibit G to
Notice of Intent, etc) (Denman, Joseph) (Entered: 07/14/2017)

NOTICE by Julian Bivins re 338 Notice (Other), Plaintiffs' Notice of Filing Objections
and Counter-Designations to Defendants' Deposition Designations and Counter -
Designations (Attachments: # 1 Exhibit Plaintiffs' Objections and Counter-Designations
to Defendants' Deposition Designations and Counter-Designations) (Denman, Joseph)
(Entered: 07/14/2017)

Plaintiff's Objection to CLO Defendants' Corrected Supplemental Fed. R. 26(A)(3) Pre-
Trial Disclosure [DE 346] to 346 Supplement by Julian Bivins. (Denman, Joseph)
(Entered: 07/14/2017)

07/14/2017

)
()

07/14/2017

o8]
—
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https://ecf.flsd.uscourts.gov/doc1/051118158115
https://ecf.flsd.uscourts.gov/doc1/051018154877
https://ecf.flsd.uscourts.gov/doc1/051118159507
https://ecf.flsd.uscourts.gov/doc1/051018164543
https://ecf.flsd.uscourts.gov/doc1/051018112338
https://ecf.flsd.uscourts.gov/doc1/051118164544
https://ecf.flsd.uscourts.gov/doc1/051118164699
https://ecf.flsd.uscourts.gov/doc1/051018154266
https://ecf.flsd.uscourts.gov/doc1/051118165904
https://ecf.flsd.uscourts.gov/doc1/051018157728
https://ecf.flsd.uscourts.gov/doc1/051118165936
https://ecf.flsd.uscourts.gov/doc1/051018154266
https://ecf.flsd.uscourts.gov/doc1/051118165990
https://ecf.flsd.uscourts.gov/doc1/051118084326
https://ecf.flsd.uscourts.gov/doc1/051118091264
https://ecf.flsd.uscourts.gov/doc1/051118166010
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051017973536
https://ecf.flsd.uscourts.gov/doc1/051118166088
https://ecf.flsd.uscourts.gov/doc1/051118085334
https://ecf.flsd.uscourts.gov/doc1/051118085337
https://ecf.flsd.uscourts.gov/doc1/051118085340
https://ecf.flsd.uscourts.gov/doc1/051118085343
https://ecf.flsd.uscourts.gov/doc1/051018085364
https://ecf.flsd.uscourts.gov/doc1/051018167745
https://ecf.flsd.uscourts.gov/doc1/051118167746
https://ecf.flsd.uscourts.gov/doc1/051118167747
https://ecf.flsd.uscourts.gov/doc1/051118167748
https://ecf.flsd.uscourts.gov/doc1/051118167749
https://ecf.flsd.uscourts.gov/doc1/051118167750
https://ecf.flsd.uscourts.gov/doc1/051118167751
https://ecf.flsd.uscourts.gov/doc1/051118167752
https://ecf.flsd.uscourts.gov/doc1/051018168479
https://ecf.flsd.uscourts.gov/doc1/051018132130
https://ecf.flsd.uscourts.gov/doc1/051118168480
https://ecf.flsd.uscourts.gov/doc1/051118168654
https://ecf.flsd.uscourts.gov/doc1/051118157619
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07/15/2017 362 | NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell
re 338 Notice (Other), Highlighted Deposition Transcripts (Attachments: # 1 Deposition
Bernstein, # 2 Deposition Bivins 2013, # 3 Deposition Bivins 2015, # 4 Deposition
Bivins Sr., # 5 Deposition Crispin I, # 6 Deposition Crispin II, # 7 Deposition Crispin, # 8
Deposition Ginsburg, # 9 Deposition Gluck, # 10 Deposition hawkins, # 11 Deposition
heinrich, # 12 Deposition Kuhnel, # 13 Deposition Kuhnel 2012, # 14 Deposition Kuhnel
2013, # 15 Deposition Kuhnel 2015, # 16 Deposition Lieberman 2017, # 17 Deposition
Lieberman, # 18 Deposition O'Connell 2017, # 19 Deposition Stein, # 20 Deposition
O'Connell 2013) (Studley, Rachel) (Entered: 07/15/2017)

07/17/2017 363 | Amended MOTION to Bring Electronic Equipment into the courtroom by Ciklin Lubitz
Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell. Responses due by
7/31/2017 (Attachments: # 1 Text of Proposed Order)(Studley, Rachel) (Entered:
07/17/2017)

07/17/2017 364 | Amended MOTION to Bring Electronic Equipment into the courtroom by Beys Liston

Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. Responses due
by 7/31/2017 (Attachments: # 1 Text of Proposed Order)(Schultz, Alexandra) (Entered:
07/17/2017)

07/17/2017 367 | PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial begun on 7/17/2017. Total time in court: 7 hour(s) : 45 minutes. Attorney
Appearance(s): Rachel Studley, Jeffrey Alan Blaker, Joseph Ronald Denman, Charles
Dennis Bavol, Brandon Jay Hechtman. Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered: 07/18/2017)

07/18/2017

98]
N

ORDER granting 363 Motion to Bring Electronic Equipment into the courtroom. Signed
by Judge Kenneth A. Marra on 7/17/2017. (ir) (Entered: 07/18/2017)

07/18/2017 366 | ORDER granting 364 Amended Motion to Bring Electronic Equipment into the
courtroom. Signed by Judge Kenneth A. Marra on 7/18/2017. (ir) (Entered: 07/18/2017)

07/18/2017 370 | PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial held on 7/18/2017. Day 2. Opening statements and evidence presented. Total time in
court: 7 hour(s). Attorney Appearance(s): Rachel Studley, Jeffrey Alan Blaker, Alexandra
Jordan Schultz, Joseph Ronald Denman, Charles Dennis Bavol, Brandon Jay Hechtman.
Court Reporter: Stephen Franklin, 561-514-3768 / Stephen_Franklin@flsd.uscourts.gov.
(ir) (Entered: 07/19/2017)

PLAINTIFF'S NOTICE OF FILING HIGHLIGHTED DEPOSITION TRANSCRIPTS
PURSUANT TO PLAINTIFF AND DEFENDANTS' DEPOSITION DESIGNATIONS,
OBJECTIONS, AND COUNTER-DESIGNATIONS by Julian Bivins (Attachments: # 1
Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit, # 7 Exhibit, # 8
Exhibit, # 9 Exhibit, # 10 Exhibit, # 11 Exhibit, # 12 Exhibit, # 13 Exhibit, # 14 Exhibit,
# 15 Exhibit, # 16 Exhibit, # 17 Exhibit, # 18 Exhibit, # 19 Exhibit, # 20 Exhibit, # 21
Exhibit, # 22 Exhibit, # 23 Exhibit, # 24 Exhibit, # 25 Exhibit, # 26 Exhibit, # 27 Exhibit,
# 28 Exhibit, # 29 Exhibit, # 30 Exhibit, # 31 Exhibit, # 32 Exhibit, # 33 Exhibit, # 34
Exhibit) (rms1) (Entered: 07/19/2017)

07/19/2017 369 | Clerks Notice of Noncompliance of 368 Notice (Other),,, re: Failure to Electronically File
Document(s). Pursuant to Administrative Order 2006-24 and the CM/ECF Administrative
Procedures, electronic filing is mandatory for attorneys admitted to practice in this Court
unless otherwise noted in the Administrative Procedures. It is not necessary to re-file this
document but future filings must comply with the CM/ECF Administrative Procedures.
(rms1) (Entered: 07/19/2017)

07/19/2017 371 | PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury

07/19/2017

)
[o2¢]
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https://ecf.flsd.uscourts.gov/doc1/051018169154
https://ecf.flsd.uscourts.gov/doc1/051018132130
https://ecf.flsd.uscourts.gov/doc1/051118169155
https://ecf.flsd.uscourts.gov/doc1/051118169156
https://ecf.flsd.uscourts.gov/doc1/051118169157
https://ecf.flsd.uscourts.gov/doc1/051118169158
https://ecf.flsd.uscourts.gov/doc1/051118169159
https://ecf.flsd.uscourts.gov/doc1/051118169160
https://ecf.flsd.uscourts.gov/doc1/051118169161
https://ecf.flsd.uscourts.gov/doc1/051118169162
https://ecf.flsd.uscourts.gov/doc1/051118169163
https://ecf.flsd.uscourts.gov/doc1/051118169164
https://ecf.flsd.uscourts.gov/doc1/051118169165
https://ecf.flsd.uscourts.gov/doc1/051118169166
https://ecf.flsd.uscourts.gov/doc1/051118169167
https://ecf.flsd.uscourts.gov/doc1/051118169168
https://ecf.flsd.uscourts.gov/doc1/051118169169
https://ecf.flsd.uscourts.gov/doc1/051118169170
https://ecf.flsd.uscourts.gov/doc1/051118169171
https://ecf.flsd.uscourts.gov/doc1/051118169172
https://ecf.flsd.uscourts.gov/doc1/051118169173
https://ecf.flsd.uscourts.gov/doc1/051118169174
https://ecf.flsd.uscourts.gov/doc1/051018174348
https://ecf.flsd.uscourts.gov/doc1/051118174349
https://ecf.flsd.uscourts.gov/doc1/051018175409
https://ecf.flsd.uscourts.gov/doc1/051118175410
https://ecf.flsd.uscourts.gov/doc1/051118175697
https://ecf.flsd.uscourts.gov/doc1/051018174348
https://ecf.flsd.uscourts.gov/doc1/051118175844
https://ecf.flsd.uscourts.gov/doc1/051018175409
https://ecf.flsd.uscourts.gov/doc1/051018182295
https://ecf.flsd.uscourts.gov/doc1/051118182296
https://ecf.flsd.uscourts.gov/doc1/051118182297
https://ecf.flsd.uscourts.gov/doc1/051118182298
https://ecf.flsd.uscourts.gov/doc1/051118182299
https://ecf.flsd.uscourts.gov/doc1/051118182300
https://ecf.flsd.uscourts.gov/doc1/051118182301
https://ecf.flsd.uscourts.gov/doc1/051118182302
https://ecf.flsd.uscourts.gov/doc1/051118182303
https://ecf.flsd.uscourts.gov/doc1/051118182304
https://ecf.flsd.uscourts.gov/doc1/051118182305
https://ecf.flsd.uscourts.gov/doc1/051118182306
https://ecf.flsd.uscourts.gov/doc1/051118182307
https://ecf.flsd.uscourts.gov/doc1/051118182308
https://ecf.flsd.uscourts.gov/doc1/051118182309
https://ecf.flsd.uscourts.gov/doc1/051118182310
https://ecf.flsd.uscourts.gov/doc1/051118182311
https://ecf.flsd.uscourts.gov/doc1/051118182312
https://ecf.flsd.uscourts.gov/doc1/051118182313
https://ecf.flsd.uscourts.gov/doc1/051118182314
https://ecf.flsd.uscourts.gov/doc1/051118182315
https://ecf.flsd.uscourts.gov/doc1/051118182316
https://ecf.flsd.uscourts.gov/doc1/051118182317
https://ecf.flsd.uscourts.gov/doc1/051118182318
https://ecf.flsd.uscourts.gov/doc1/051118182319
https://ecf.flsd.uscourts.gov/doc1/051118182320
https://ecf.flsd.uscourts.gov/doc1/051118182321
https://ecf.flsd.uscourts.gov/doc1/051118182322
https://ecf.flsd.uscourts.gov/doc1/051118182323
https://ecf.flsd.uscourts.gov/doc1/051118182324
https://ecf.flsd.uscourts.gov/doc1/051118182325
https://ecf.flsd.uscourts.gov/doc1/051118182326
https://ecf.flsd.uscourts.gov/doc1/051118182327
https://ecf.flsd.uscourts.gov/doc1/051118182328
https://ecf.flsd.uscourts.gov/doc1/051118182329
https://ecf.flsd.uscourts.gov/doc1/051018182295
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Trial held on 7/19/2017. Day 3. Total time in court: 7 hour(s). Attorney Appearance(s):
Rachel Studley, Jeffrey Alan Blaker, Alexandra Jordan Schultz, Joseph Ronald Denman,

Charles Dennis Bavol, Brandon Jay Hechtman. Court Reporter: Stephen Franklin, 561-
514-3768 / Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered: 07/19/2017)

07/20/2017

372

PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial held on 7/20/2017. Day 4. Total time in court: 7 hour(s). Trial continued to 7/24/17.
Attorney Appearance(s): Rachel Studley, Jeffrey Alan Blaker, Alexandra Jordan Schultz,
Joseph Ronald Denman, Charles Dennis Bavol, Brandon Jay Hechtman. Court Reporter:
Stephen Franklin, 561-514-3768 / Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered:
07/24/2017)

07/24/2017

373

PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial held on 7/24/2017. Day 5. Total time in court: 8 hour(s). Attorney Appearance(s):
Rachel Studley, Jeffrey Alan Blaker, Alexandra Jordan Schultz, Joseph Ronald Denman,
Charles Dennis Bavol, Brandon Jay Hechtman. Court Reporter: Stephen Franklin, 561-
514-3768 / Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered: 07/25/2017)

07/25/2017

375

PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial held on 7/25/2017. Day 6. Duabert hearing on witness Irwin Gilbert held after jury
sent home. Court reserves ruling. Total time in court: 9 hour(s). Attorney Appearance(s):
Rachel Studley, Jeffrey Alan Blaker, Alexandra Jordan Schultz, Joseph Ronald Denman,
Charles Dennis Bavol, Brandon Jay Hechtman, Court Reporter: Stephen Franklin, 561-
514-3768 / Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered: 07/26/2017)

07/26/2017

374

ENDORSED ORDER granting 288 Motion to Strike ; granting 288 Motion in Limine to
Preclude Irwin Gilbert, Esq.'s Testimony. Defendants' motion to preclude Irwin Gilbert's
testimony as an expert witness is granted. The Court finds that Mr. Gilbert does not have
the qualifications by way of knowledge, education, training or experience to be able to
provide testimony as an expert witness relative to the appropriate standard of care to
which an attorney representing a professional guardian of an incapacitated ward would be
required to adhere. The Court also finds the motion was filed timely. Signed by Judge
Kenneth A. Marra on 7/26/2017. (ir) (Entered: 07/26/2017)

07/26/2017

377

PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial held on 7/26/2017. Day 7. Total time in court: 7 hour(s). Attorney Appearance(s):
Rachel Studley, Jeffrey Alan Blaker, Alexandra Jordan Schultz, Joseph Ronald Denman,
Charles Dennis Bavol, Brandon Jay Hechtman. Court Reporter: Stephen Franklin, 561-
514-3768 / Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered: 07/27/2017)

07/27/2017

Plaintiff's MOTION for Reconsideration re 374 Order on Motion to Strike, Order on
Motion in Limine,,,, by Julian Bivins. (Denman, Joseph) (Entered: 07/27/2017)

07/27/2017

PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial held on 7/27/2017. Day 8. Both sides rest. Court reserves ruling on Rule 50
motions. Jury charge conference held. Closing statements to begin on 7/28/17. Total time
in court: 8 hour(s) : 15 minutes. Attorney Appearance(s): Rachel Studley, Jeffrey Alan
Blaker, Alexandra Jordan Schultz, Joseph Ronald Denman, Charles Dennis Bavol,
Brandon Jay Hechtman, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. (ir) (Entered: 07/28/2017)

07/28/2017

379

PAPERLESS Minute Entry for proceedings held before Judge Kenneth A. Marra: Jury
Trial completed on 7/28/2017. Closing arguments, jury deliberations and verdict returned.
Total time in court: 5 hour(s). Attorney Appearance(s): Rachel Studley, Jeffrey Alan
Blaker, Alexandra Jordan Schultz, Joseph Ronald Denman, Charles Dennis Bavol,
Brandon Jay Hechtman. Court Reporter: Stephen Franklin, 561-514-3768 /

Stephen Franklin@flsd.uscourts.gov. (ir) (Entered: 07/28/2017)
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https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051017973522
https://ecf.flsd.uscourts.gov/doc1/051118218566
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07/28/2017 Court's Jury Instructions. (ir) (Entered: 07/28/2017)

07/28/2017 JURY VERDICT. (ir) (Additional attachment(s) added on 7/31/2017: # 1 Restricted
Unredacted Jury Note/Verdict - Jury Verdict) (ir). (Entered: 07/28/2017)

PLAINTIFF'S Exhibit List. (ir) (Entered: 07/28/2017)
DEFENDANT'S Exhibit List. (ir) (Entered: 07/28/2017)

Jury Notes. (ir) (Additional attachment(s) added on 7/31/2017: # 1 Restricted Unredacted
Jury Note/Verdict - Jury Notes) (ir). (Entered: 07/28/2017)

TRANSCRIPT of Jury Trial held on 07/17/2017 before Judge Kenneth A. Marra, Volume
Number 1 of 9, 1-111 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/18/2017 before Judge Kenneth A. Marra, Volume
Number 2 of 9, 1-242 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/19/2017 before Judge Kenneth A. Marra, Volume
Number 3 of 9, 1-308 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/20/2017 before Judge Kenneth A. Marra, Volume
Number 4 of 9, 1-302 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/24/2017 before Judge Kenneth A. Marra, Volume
Number 5 of 9, 1-340 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (st) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/25/2017 before Judge Kenneth A. Marra, Volume
Number 6 of 9, 1-355 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
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https://ecf.flsd.uscourts.gov/doc1/051118225523
https://ecf.flsd.uscourts.gov/doc1/051018225536
https://ecf.flsd.uscourts.gov/doc1/051118226937
https://ecf.flsd.uscourts.gov/doc1/051118225544
https://ecf.flsd.uscourts.gov/doc1/051118225550
https://ecf.flsd.uscourts.gov/doc1/051018225642
https://ecf.flsd.uscourts.gov/doc1/051118226919
https://ecf.flsd.uscourts.gov/doc1/051118226343
https://ecf.flsd.uscourts.gov/doc1/051118226346
https://ecf.flsd.uscourts.gov/doc1/051118226352
https://ecf.flsd.uscourts.gov/doc1/051118226358
https://ecf.flsd.uscourts.gov/doc1/051118226361
https://ecf.flsd.uscourts.gov/doc1/051118226364
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Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/26/2017 before Judge Kenneth A. Marra, Volume
Number 7 of 9, 1-294 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/27/2017 before Judge Kenneth A. Marra, Volume
Number 8 of 9, 1-339 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)

TRANSCRIPT of Jury Trial held on 07/28/2017 before Judge Kenneth A. Marra, Volume
Number 9 of 9, 1-167 pages, Court Reporter: Stephen Franklin, 561-514-3768 /
Stephen_Franklin@flsd.uscourts.gov. Transcript may be viewed at the court public
terminal or purchased by contacting the Court Reporter/Transcriber before the deadline
for Release of Transcript Restriction. After that date it may be obtained through PACER.
Redaction Request due 8/21/2017. Redacted Transcript Deadline set for 8/29/2017.
Release of Transcript Restriction set for 10/27/2017. (sf) (Entered: 07/29/2017)
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MOTION for Attorney Fees and Costs by Stephen M Kelly. Responses due by 8/14/2017
(Attachments: # 1 Exhibit Affidavit - Studley, # 2 Exhibit Affidavit - Pickett, # 3 Exhibit
PFES - Kelly, # 4 Exhibit Copy of Time Card, # 5 Exhibit Copy of Cost Card)(Studley,
Rachel) (Entered: 07/31/2017)

TRIAL EXHIBITS 31, 32, 33, 34, 35, 36, 37, 38, 39, 41, 42, 45, 48, 50, 52, 54, 55, 58,
60, 61, 62, 66, 67, 68, 70, 71, 74,75, 78, 79, 80 by Julian Bivins. (Attachments: # 1
Exhibit 31, # 2 Exhibit 32, # 3 Exhibit 33, # 4 Exhibit 34, # 5 Exhibit 35, # 6 Exhibit 36,
# 7 Exhibit 37, # 8 Exhibit 38, # 9 Exhibit 39, # 10 Exhibit 41, # 11 Exhibit 42, # 12
Exhibit 45, # 13 Exhibit 48, # 14 Exhibit 50, # 15 Exhibit 52, # 16 Exhibit 54, # 17
Exhibit 55, # 18 Exhibit 58, # 19 Exhibit 60, # 20 Exhibit 61, # 21 Exhibit 62, # 22
Exhibit 66, # 23 Exhibit 67, # 24 Exhibit 68, # 25 Exhibit 70, # 26 Exhibit 71, # 27
Exhibit 74, # 28 Exhibit 75, # 29 Exhibit 78, # 30 Exhibit 79, # 31 Exhibit 80)(Denman,
Joseph) (Entered: 07/31/2017)

TRIAL EXHIBITS 81, 83, 86, 87, 88, 97, 98, 99, 100, 102, 103, 104, 105, 106, 108, 110,
112, 113, 115, 116, 119, 120, 121, 127, 129, 131, 134, 135, 136, 137, 138, 145, 146, 147,
148, 153, 163, 164, 165, 167, 169, 170 by Julian Bivins. (Attachments: # 1 Exhibit 81, #
2 Exhibit 83, # 3 Exhibit 86, # 4 Exhibit 87, # 5 Exhibit 88, # 6 Exhibit 97, # 7 Exhibit
98, # 8 Exhibit 99, # 9 Exhibit 100, # 10 Exhibit 102, # 11 Exhibit 103, # 12 Exhibit 104,
# 13 Exhibit 105, # 14 Exhibit 106, # 15 Exhibit 108, # 16 Exhibit 110, # 17 Exhibit 112,
# 18 Exhibit 113, # 19 Exhibit 115, # 20 Exhibit 116, # 21 Exhibit 119, # 22 Exhibit 120,
# 23 Exhibit 121, # 24 Exhibit 127, # 25 Exhibit 129, # 26 Exhibit 131, # 27 Exhibit 134,
# 28 Exhibit 135, # 29 Exhibit 136, # 30 Exhibit 137, # 31 Exhibit 138, # 32 Exhibit 145,
# 33 Exhibit 146, # 34 Exhibit 147, # 35 Exhibit 148, # 36 Exhibit 153, # 37 Exhibit 163,
# 38 Exhibit 164, # 39 Exhibit 165, # 40 Exhibit 167, # 41 Exhibit 169, # 42 Exhibit 170)
(Denman, Joseph) (Entered: 07/31/2017)

07/31/2017 397 | TRIAL EXHIBITS 173, 174, 175, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187, 188,
189, 192, 193, 194, 195, 197, 198, 199, 200, 201 by Julian Bivins. (Attachments: # 1
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https://ecf.flsd.uscourts.gov/doc1/051118226367
https://ecf.flsd.uscourts.gov/doc1/051118226370
https://ecf.flsd.uscourts.gov/doc1/051118226373
https://ecf.flsd.uscourts.gov/doc1/051018230976
https://ecf.flsd.uscourts.gov/doc1/051118230977
https://ecf.flsd.uscourts.gov/doc1/051118230978
https://ecf.flsd.uscourts.gov/doc1/051118230979
https://ecf.flsd.uscourts.gov/doc1/051118230980
https://ecf.flsd.uscourts.gov/doc1/051118230981
https://ecf.flsd.uscourts.gov/doc1/051018231265
https://ecf.flsd.uscourts.gov/doc1/051118231266
https://ecf.flsd.uscourts.gov/doc1/051118231267
https://ecf.flsd.uscourts.gov/doc1/051118231268
https://ecf.flsd.uscourts.gov/doc1/051118231269
https://ecf.flsd.uscourts.gov/doc1/051118231270
https://ecf.flsd.uscourts.gov/doc1/051118231271
https://ecf.flsd.uscourts.gov/doc1/051118231272
https://ecf.flsd.uscourts.gov/doc1/051118231273
https://ecf.flsd.uscourts.gov/doc1/051118231274
https://ecf.flsd.uscourts.gov/doc1/051118231275
https://ecf.flsd.uscourts.gov/doc1/051118231276
https://ecf.flsd.uscourts.gov/doc1/051118231277
https://ecf.flsd.uscourts.gov/doc1/051118231278
https://ecf.flsd.uscourts.gov/doc1/051118231279
https://ecf.flsd.uscourts.gov/doc1/051118231280
https://ecf.flsd.uscourts.gov/doc1/051118231281
https://ecf.flsd.uscourts.gov/doc1/051118231282
https://ecf.flsd.uscourts.gov/doc1/051118231283
https://ecf.flsd.uscourts.gov/doc1/051118231284
https://ecf.flsd.uscourts.gov/doc1/051118231285
https://ecf.flsd.uscourts.gov/doc1/051118231286
https://ecf.flsd.uscourts.gov/doc1/051118231287
https://ecf.flsd.uscourts.gov/doc1/051118231288
https://ecf.flsd.uscourts.gov/doc1/051118231289
https://ecf.flsd.uscourts.gov/doc1/051118231290
https://ecf.flsd.uscourts.gov/doc1/051118231291
https://ecf.flsd.uscourts.gov/doc1/051118231292
https://ecf.flsd.uscourts.gov/doc1/051118231293
https://ecf.flsd.uscourts.gov/doc1/051118231294
https://ecf.flsd.uscourts.gov/doc1/051118231295
https://ecf.flsd.uscourts.gov/doc1/051118231296
https://ecf.flsd.uscourts.gov/doc1/051018231461
https://ecf.flsd.uscourts.gov/doc1/051118231462
https://ecf.flsd.uscourts.gov/doc1/051118231463
https://ecf.flsd.uscourts.gov/doc1/051118231464
https://ecf.flsd.uscourts.gov/doc1/051118231465
https://ecf.flsd.uscourts.gov/doc1/051118231466
https://ecf.flsd.uscourts.gov/doc1/051118231467
https://ecf.flsd.uscourts.gov/doc1/051118231468
https://ecf.flsd.uscourts.gov/doc1/051118231469
https://ecf.flsd.uscourts.gov/doc1/051118231470
https://ecf.flsd.uscourts.gov/doc1/051118231471
https://ecf.flsd.uscourts.gov/doc1/051118231472
https://ecf.flsd.uscourts.gov/doc1/051118231473
https://ecf.flsd.uscourts.gov/doc1/051118231474
https://ecf.flsd.uscourts.gov/doc1/051118231475
https://ecf.flsd.uscourts.gov/doc1/051118231476
https://ecf.flsd.uscourts.gov/doc1/051118231477
https://ecf.flsd.uscourts.gov/doc1/051118231478
https://ecf.flsd.uscourts.gov/doc1/051118231479
https://ecf.flsd.uscourts.gov/doc1/051118231480
https://ecf.flsd.uscourts.gov/doc1/051118231481
https://ecf.flsd.uscourts.gov/doc1/051118231482
https://ecf.flsd.uscourts.gov/doc1/051118231483
https://ecf.flsd.uscourts.gov/doc1/051118231484
https://ecf.flsd.uscourts.gov/doc1/051118231485
https://ecf.flsd.uscourts.gov/doc1/051118231486
https://ecf.flsd.uscourts.gov/doc1/051118231487
https://ecf.flsd.uscourts.gov/doc1/051118231488
https://ecf.flsd.uscourts.gov/doc1/051118231489
https://ecf.flsd.uscourts.gov/doc1/051118231490
https://ecf.flsd.uscourts.gov/doc1/051118231491
https://ecf.flsd.uscourts.gov/doc1/051118231492
https://ecf.flsd.uscourts.gov/doc1/051118231493
https://ecf.flsd.uscourts.gov/doc1/051118231494
https://ecf.flsd.uscourts.gov/doc1/051118231495
https://ecf.flsd.uscourts.gov/doc1/051118231496
https://ecf.flsd.uscourts.gov/doc1/051118231497
https://ecf.flsd.uscourts.gov/doc1/051118231498
https://ecf.flsd.uscourts.gov/doc1/051118231499
https://ecf.flsd.uscourts.gov/doc1/051118231500
https://ecf.flsd.uscourts.gov/doc1/051118231501
https://ecf.flsd.uscourts.gov/doc1/051118231502
https://ecf.flsd.uscourts.gov/doc1/051118231503
https://ecf.flsd.uscourts.gov/doc1/051018231649
https://ecf.flsd.uscourts.gov/doc1/051118231650
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Exhibit 173, # 2 Exhibit 174, # 3 Exhibit 175, # 4 Exhibit 178, # 5 Exhibit 179, # 6
Exhibit 180, # 7 Exhibit 181, # 8 Exhibit 182, # 9 Exhibit 183, # 10 Exhibit 184, # 11
Exhibit 185, # 12 Exhibit 186, # 13 Exhibit 187, # 14 Exhibit 188, # 15 Exhibit 189, # 16

Exhibit 192, # 17 Exhibit 193, # 18 Exhibit 194, # 19 Exhibit 195, # 20 Exhibit 197, # 21

Exhibit 198, # 22 Exhibit 199, # 23 Exhibit 200, # 24 Exhibit 201)(Denman, Joseph)
(Entered: 07/31/2017)

Plaintiff's CERTIFICATE of Compliance Re Admitted Evidence by Joseph Ronald
Denman on behalf of Julian Bivins (Denman, Joseph) (Entered: 07/31/2017)

NOTICE by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell,
Keith B. Stein of Filing Defendant's Exhibits Admitted into Evidence(Attachments: # 1
Exhibit CLO 8, # 2 Exhibit CLO 26, # 3 Exhibit CLO 28, # 4 Exhibit CLO 30, # 5
Exhibit CLO 35, # 6 Exhibit CLO 45, # 7 Exhibit CLO 57, # 8 Exhibit CLO 64, # 9
Exhibit CLO 66, # 10 Exhibit CLO 69, # 11 Exhibit CLO 70, # 12 Exhibit CLO 75, # 13
Exhibit CLO 95, # 14 Exhibit Stein 54, # 15 Exhibit Stein 55) (Studley, Rachel) (Entered:
08/01/2017)

NOTICE by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B. Stein,
Keith B. Stein of Filing Trial Exhibits (Attachments: # 1 Exhibit Stein 54, # 2 Exhibit
Stein 55) (Schultz, Alexandra) (Entered: 08/01/2017)

CERTIFICATE of Compliance Re Admitted Evidence for exhibit(s): Stein 54 and Stein
55 by Alexandra Jordan Schultz on behalf of Beys Liston Mobargha & Berland, LLP,
Law Offices of Keith B. Stein, Keith B. Stein (Schultz, Alexandra) (Entered: 08/01/2017)
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CERTIFICATE of Compliance Re Admitted Evidence by Rachel Studley on behalf of
Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian M. O'Connell (Studley,
Rachel) (Entered: 08/01/2017)

08/02/2017 403 | CLERK'S NOTICE Instructing counsel to arrange for pick up of the Original Plaintiff's
and Defendant's Trial Exhibits within five days (August 9,2018) at the U.S. District
Court/ Southern District of Florida West Palm Beach Divisional Office of the Clerk room
202. (dj) Modified on 8/4/2017 (dj). (Entered: 08/02/2017)

RELEASE OF EXHIBITS ORIGINAL DEFENDANT'S (KEITH B. STEIN) TRIAL
EXHIBITS released to Diane Blasi (lan) (Entered: 08/03/2017)

RELEASE OF EXHIBITS ORIGINAL PLAINTIFF TRIAL EXHIBITS released to
Charles Goldberg (lan) (Entered: 08/07/2017)

RELEASE OF EXHIBITS ORIGINAL DEFENDANT'S TRIAL EXHIBITS released to
Diane Blasi (lan) (Entered: 08/07/2017)

JUDGMENT in favor of Beys Liston Mobargha & Berland, LLP, Law Offices of Keith
B. Stein, Keith B. Stein against Julian Bivins. Signed by Judge Kenneth A. Marra on
8/11/2017. (ir) (Entered: 08/14/2017)

RESPONSE to Motion re 394 MOTION for Attorney Fees and Costs filed by Julian
Bivins. Replies due by 8/21/2017. (Attachments: # 1 Exhibit Verified Petition for
Authorization to Act with Respect to any and all Claims, Defenses, or the Like in
Pending Federal Court, # 2 Exhibit Notice of Cancellation of Hearing, # 3 Exhibit Order
on Julian Bivins' Objection to Stephen Kelly as Successor Guardian, # 4 Exhibit
Objections to Time and Billing)(Denman, Joseph) (Entered: 08/14/2017)
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NOTICE by Julian Bivins re 408 Response to Motion, (Attachments: # 1 Exhibit
Corrected Exhibit B to DE 408-2, # 2 Exhibit Exhibit E to DE 408) (Denman, Joseph)
(Entered: 08/14/2017)
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https://ecf.flsd.uscourts.gov/doc1/051118231651
https://ecf.flsd.uscourts.gov/doc1/051118231652
https://ecf.flsd.uscourts.gov/doc1/051118231653
https://ecf.flsd.uscourts.gov/doc1/051118231654
https://ecf.flsd.uscourts.gov/doc1/051118231655
https://ecf.flsd.uscourts.gov/doc1/051118231656
https://ecf.flsd.uscourts.gov/doc1/051118231657
https://ecf.flsd.uscourts.gov/doc1/051118231658
https://ecf.flsd.uscourts.gov/doc1/051118231659
https://ecf.flsd.uscourts.gov/doc1/051118231660
https://ecf.flsd.uscourts.gov/doc1/051118231661
https://ecf.flsd.uscourts.gov/doc1/051118231662
https://ecf.flsd.uscourts.gov/doc1/051118231663
https://ecf.flsd.uscourts.gov/doc1/051118231664
https://ecf.flsd.uscourts.gov/doc1/051118231665
https://ecf.flsd.uscourts.gov/doc1/051118231666
https://ecf.flsd.uscourts.gov/doc1/051118231667
https://ecf.flsd.uscourts.gov/doc1/051118231668
https://ecf.flsd.uscourts.gov/doc1/051118231669
https://ecf.flsd.uscourts.gov/doc1/051118231670
https://ecf.flsd.uscourts.gov/doc1/051118231671
https://ecf.flsd.uscourts.gov/doc1/051118231672
https://ecf.flsd.uscourts.gov/doc1/051118231673
https://ecf.flsd.uscourts.gov/doc1/051118232627
https://ecf.flsd.uscourts.gov/doc1/051018233495
https://ecf.flsd.uscourts.gov/doc1/051118233496
https://ecf.flsd.uscourts.gov/doc1/051118233497
https://ecf.flsd.uscourts.gov/doc1/051118233498
https://ecf.flsd.uscourts.gov/doc1/051118233499
https://ecf.flsd.uscourts.gov/doc1/051118233500
https://ecf.flsd.uscourts.gov/doc1/051118233501
https://ecf.flsd.uscourts.gov/doc1/051118233502
https://ecf.flsd.uscourts.gov/doc1/051118233503
https://ecf.flsd.uscourts.gov/doc1/051118233504
https://ecf.flsd.uscourts.gov/doc1/051118233505
https://ecf.flsd.uscourts.gov/doc1/051118233506
https://ecf.flsd.uscourts.gov/doc1/051118233507
https://ecf.flsd.uscourts.gov/doc1/051118233508
https://ecf.flsd.uscourts.gov/doc1/051118233509
https://ecf.flsd.uscourts.gov/doc1/051118233510
https://ecf.flsd.uscourts.gov/doc1/051018233769
https://ecf.flsd.uscourts.gov/doc1/051118233770
https://ecf.flsd.uscourts.gov/doc1/051118233771
https://ecf.flsd.uscourts.gov/doc1/051118233893
https://ecf.flsd.uscourts.gov/doc1/051118234162
https://ecf.flsd.uscourts.gov/doc1/051118245865
https://ecf.flsd.uscourts.gov/doc1/051118254075
https://ecf.flsd.uscourts.gov/doc1/051118254085
https://ecf.flsd.uscourts.gov/doc1/051118279861
https://ecf.flsd.uscourts.gov/doc1/051018283880
https://ecf.flsd.uscourts.gov/doc1/051018230976
https://ecf.flsd.uscourts.gov/doc1/051118283881
https://ecf.flsd.uscourts.gov/doc1/051118283882
https://ecf.flsd.uscourts.gov/doc1/051118283883
https://ecf.flsd.uscourts.gov/doc1/051118283884
https://ecf.flsd.uscourts.gov/doc1/051018284579
https://ecf.flsd.uscourts.gov/doc1/051018283880
https://ecf.flsd.uscourts.gov/doc1/051118284580
https://ecf.flsd.uscourts.gov/doc1/051118284581
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08/21/2017 MOTION for Bill of Costs by Beys Liston Mobargha & Berland, LLP, Law Offices of
Keith B. Stein, Keith B. Stein. Responses due by 9/5/2017 (Blaker, Jeffrey) (Entered:
08/21/2017)

MEMORANDUM in Support re 410 MOTION for Bill of Costs by Beys Liston
Mobargha & Berland, LLP, Law Offices of Keith B. Stein, Keith B. Stein. (Attachments:
# 1 Exhibit Bill of Costs)(Blaker, Jeffrey) (Entered: 08/21/2017)

REPLY to Response to Motion re 394 MOTION for Attorney Fees and Costs filed by
Stephen M Kelly. (Hechtman, Brandon) (Entered: 08/21/2017)

NOTICE of Attorney Appearance by Lorin Louis Mrachek on behalf of Ciklin Lubitz
Martens & O'Connell. Attorney Lorin Louis Mrachek added to party Ciklin Lubitz
Martens & O'Connell(pty:dft). (Mrachek, Lorin) (Entered: 08/24/2017)
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NOTICE of Attorney Appearance by Alan Benjamin Rose on behalf of Ciklin Lubitz
Martens & O'Connell. Attorney Alan Benjamin Rose added to party Ciklin Lubitz
Martens & O'Connell(pty:dft). (Rose, Alan) (Entered: 08/24/2017)
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Renewed MOTION for Judgment as a Matter of Law and for New Trial, and Alternative
Motion for Remittitur by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian
M. O'Connell. Attorney Lorin Louis Mrachek added to party Ashley N. Crispin(pty:dft),
Attorney Lorin Louis Mrachek added to party Brian M. O'Connell(pty:dft).
(Attachments: # 1 Appendix)(Mrachek, Lorin) (Entered: 08/25/2017)

MOTION for Judgment (Final) on Affirmative Defenses of Collateral Estoppel/Res
Judicata and Release by Ciklin Lubitz Martens & O'Connell, Ashley N. Crispin, Brian
M. O'Connell. (Attachments: # 1 Exhibit NY Settlement Agreement, # 2 Exhibit Order
on Hybrid Contingencies Fee, # 3 Exhibit Agreed Order on Petitions for Payment of
Attys' Fees and Costs, # 4 Exhibit Order Approving Global Settlement Agreement)
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Collateral Estoppel/Res Judicata and Release by Julian Bivins. (Denman, Joseph)
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Plaintiff's MOTION for New Trial as to Stein Defendants by Julian Bivins. (Denman,
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20 | ENDORSED ORDER denying as moot based on parties notice of settlement 417 Motion
for Extension of Time to File Response/Reply/Answer. Signed by Judge Kenneth A.
Marra on 9/14/2017. (ir) (Entered: 09/14/2017)

RESPONSE in Opposition re 419 Plaintiff's MOTION for New Trial as to Stein

Defendants Stein Defendants' Memorandum of Law in Opposition to Plaintiff's Motion
for New Trial filed by Beys Liston Mobargha & Berland, LLP, Law Offices of Keith B.
Stein, Keith B. Stein. Replies due by 9/29/2017. (Blaker, Jeffrey) (Entered: 09/22/2017)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
CASE NO.: 15-81298-CV-MARRA-MATTHEWMAN

JULIAN BIVINS, as Personal Representative
of the ancillary Estate of Oliver Wilson Bivins,

Plaintiff,
VS.
CURTIS CAHALLONER ROGERS, JR.,
as former guardian, STEPHEN M. KELLY,
as successor guardian, BRIAN M. O'CONNELL,
ASHLEY N. CRISPIN, CIKLIN LUBITZ &
O'CONNELL, KEITH B. STEIN,
BEYS LISTON MOBARGHA & BERLAND, LLP
f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP,
and LAW OFFICES OF KEITH B. STEIN, PLLC,
n/k/a STEIN LAW, PLLC,

Defendants.

/

AMENDED COMPLAINT

COMES NOW the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, by and through his undersigned counsel, and sues CURTIS
CAHALLONER ROGERS, JR., the former guardian of Oliver Bivins (the “Ward”), STEPHEN
M. KELLY, as successor guardian of the Ward, BRIAN M. O'CONNELL, ASHLEY N. CRISPIN,
CIKLIN LUBITZ & O'CONNELL, KEITH B. STEIN, BEYS LISTON MOBARGHA &
BERLAND, LLP f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP, and LAW OFFICES

OF KEITH B. STEIN, PLLC, n/k/a STEIN LAW, PLLC, and says:
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JURISDICTION AND VENUE

1. The Ward, Oliver Wilson Bivins, died on March 2, 2015. The Ward was a citizen
of, and domiciled in, Amarillo, Potter County, Texas on the date of his death.

2. Julian Bivins (hereinafter, "Julian”) is the Personal Representative of the ancillary
Estate of the deceased Ward in Palm Beach County, Florida (the “Deceased Ward”).

3. Curtis Rogers (hereinafter, "Rogers") is the former guardian of the Deceased Ward.
Rogers is a citizen of, and domiciled in, Palm Beach County, Florida.

4. Stephen M. Kelly (hereinafter, “Kelly”) is the successor guardian of the Deceased
Ward. Kelly is a citizen of, and domiciled in Boynton Beach, Palm Beach County, Florida.

5. Brian M. O'Connell (hereinafter, "O'Connell™) is a citizen of, and domiciled in Palm
Beach County, Florida.

6. Ashley N. Crispin (hereinafter, "Crispin™) is a citizen of, and domiciled in Palm
Beach County, Florida.

7. Ciklin Lubitz & O'Connell (hereinafter, "Ciklin") is general partnership organized
under the laws of the State of Florida with its principal place of business in Palm Beach County,
Florida. The partners of Ciklin are the following: Dean Vegosen, P.L., Phil D. O’Connell, JR.,
P.A., Brian B. Joslyn, P.A., Jason S. Heselkorn, P.A., John D. Boykin, P.A., Jerald S. Beer, P.A.,
Bruce G. Alexander, P.A., Alan J. Ciklin, P.A., and Robert L. Crane, P.A.

8. Dean Vogeson (hereinafter, "Vogeson"), is the sole member of Dean VVogeson P.L.
and is a citizen of and domiciled in Palm Beach County, Florida. Dean VVogeson P.L. is a Florida
professional liability association organized under the laws of the State of Florida with its principal

place of business is in Palm Beach County, Florida.
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0. Phil D. O’Connell, (hereinafter, "Phil O’Connell™), is the sole shareholder of Phil
D. O’Connell Jr., P.A. and is a citizen of and domiciled in Palm Beach County, Florida. D Phil D.
O’Connell Jr., P.A. is a professional association organized under the laws of the State of Florida
with its principal place of business is in Palm Beach County, Florida.

10. Brian B. Joslyn, (hereinafter, "Joslyn"), is the sole shareholder of Brian B. Joslyn,
P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Brian B. Joslyn, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida.

11. Jason S. Haselkorn, (hereinafter, "Haselkorn"), is the sole shareholder of Jason S.
Haselkorn, P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Jason S.
Haselkorn, P.A. is a professional association organized under the laws of the State of Florida with
its principal place of business is in Palm Beach County, Florida. .

12. John D. Boykin, (hereinafter, "Boykin"), is the sole shareholder of John D. Boykin,
P.A. and is a citizen of and domiciled in Palm Beach County, Florida. John D. Boykin, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida. .

13. Jerald S. Beer, (hereinafter, "Beer"), is the sole shareholder of Jerald S. Beer, P.A.
and is a citizen of and domiciled in Palm Beach County, Florida. Jerald S. Beer, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida.

14. Bruce G. Alexander, (hereinafter, "Alexander"), is the sole shareholder of Bruce G.

Alexander, P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Bruce G.
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Alexander, P.A. is a professional association organized under the laws of the State of Florida with
its principal place of business is in Palm Beach County, Florida. .

15.  Alan. J. Ciklin, (hereinafter, "Alan Ciklin"), is the sole shareholder of Alan. J.
Ciklin, P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Alan. J. Ciklin, P.A.
is a professional association organized under the laws of the State of Florida with its principal
place of business is in Palm Beach County, Florida.

16. Robert L. Crane, (hereinafter, "Crane"), is the sole shareholder of Robert L. Crane,
P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Robert L. Crane, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida.

17. Keith B. Stein (hereinafter, "Stein™) is a citizen of and domiciled in New York, but
does business in Palm Beach County, Florida.

18. Beys Liston Mobargha & Berland, LLP f/k/a Beys Stein Mobargha & Berland, LLP
(hereinafter, "Beys") is a limited liability partnership doing business in Palm Beach County,
Florida with its principal place of business in New York. The partners of Beys are the following:
Jason H. Berland, Michael P. Beys, Joshua D. Liston, and Nader Mobargha. Keith B. Stein was a
partner of the former iteration of Beys: Beys Stein Mobargha & Berland, LLP.

19. Jason H. Berland (hereinafter, "Berland™) is a citizen of and domiciled in New
York.

20. Michael P. Beys (hereinafter, "Michael Beys") is a citizen of and domiciled in New
York.

21. Joshua D. Liston (hereinafter, "Liston") is a citizen of and domiciled in New York.
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22. Nader Mobargha (hereinafter, "Mobargha™) is a citizen of and domiciled in New
York.

23. The Law Offices of Keith B. Stein, PLLC n/k/a Stein Law, PLLC (hereinafter,
"Stein Law Firm") is a professional limited liability company doing business in Palm Beach
County, Florida with its principal place of business in New York. Keith B. Stein is the sole
member of the Stein Law Firm.

24. Stein, Beys, and Stein Law Firm committed tortious acts in Palm Beach County,
Florida which resulted in the causes of actions under this complaint causing injury to the Estate of
the Deceased Ward in Palm Beach County, Florida. Stein, Beys, and the Stein Law Firm expected
or should reasonably have expected to have consequences in Palm Beach County, Florida because
they each derived substantial revenue from the legal services they provided Rogers and Kelly from
New York to Florida.

25.  Plaintiff is a deemed a citizen of the State of Texas, the same state as the decedent
under 28 U.S.C. § 1332 (c)(2).

26. Defendants are all citizens of states other than Texas for purposes of 28 U.S.C.
§1332.

27. This is an action for money damages that exceed $75,000.00, exclusive of interest,
attorney’s fees and costs.

28.  Accordingly, this is a civil action which falls within the Court’s original jurisdiction

under 28 U.S.C. § 1332 (diversity of citizenship).
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GENERAL ALLEGATIONS

29. Oliver Bivins’ (hereinafter, “Oliver Sr.”) first marriage was to Dorothy Bivins, and
they had a child, Julian Bivins.

30. In 1961, Oliver Sr. married Lorna Bivins (hereinafter, "Lorna"), a woman 25 years
younger from New York.

31. In approximately 1990, when Oliver Sr. was approximately 70 years old, he and
Lorna adopted a child together, Oliver Bivins, Jr. (hereinafter "Oliver Jr.").

32.  Atall material times during the marriage, Oliver Sr. lived in Amarillo, Texas and
Lorna and Oliver Jr. lived in New York, New York at 67th Street, although for intermittent periods
of time, Lorna and Oliver Jr. resided in Palm Beach, Florida at Lorna and Oliver Sr.’s
condominium.

33. On March 5, 1992, Oliver Sr. created a joint trust with Lorna to which he transferred
family owned oil and mineral rights in Amarillo, Texas (hereinafter the “Joint Trust”).

34, In addition to the oil and mineral rights in Amarillo, Texas, the couple owned four
properties. Lorna owned a property located at 82 Portland Place in London, England (hereinafter
“London Property”) and a property at 67th Street in New York, New York (hereinafter “67™"
Street”), and Lorna and Oliver Sr. owned together, as tenants by the entirety, properties at 808
Lexington Avenue, New York, New York (hereinafter “808 Lexington”) and 330 South Ocean
Blvd., Palm Beach, Florida (hereinafter “Ocean Blvd”). (The properties identified in this
paragraph will be collectively referred to herein as “The Properties™.)

35. On April 12, 2010, Oliver Sr. filed for divorce from Lorna in Amarillo, Texas

seeking to dissolve the marriage and terminate the Joint Trust.
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36. On July 28, 2010, the Court entered a Final Decree of Divorce and an Order
Terminating the Joint Trust.

37. In the divorce, Oliver Sr. received everything, including the oil and mineral rights
in Amarillo, Texas.

38. The Texas Court presiding over the divorce made no provision in its order,
however, with respect to the Properties and no Guardian or other Defendant made any effort to re-
open the Texas divorce proceeding to address the property rights of the parties pertaining to the
Properties.

39. Lorna continued to hold the London and 67th Street properties in her name alone,
although Oliver Sr. funded these properties to the extent not covered by tenants renting the
properties. As for the the properties at 808 Lexington Avenue and 330 Ocean Boulevard, which
were held as tenants by the entirety prior to the divorce, became held by Lorna and Oliver Sr. as
tenants in common.

40. Following the divorce, Oliver Sr. transferred to Julian interests owned by Oliver Sr.
in several parcels of real property, including the oil and mineral rights in Amarillo, Texas and a
condominium in Amarillo, Texas.

41. On or about January 5, 2011, petitions to determine incapacity for both Oliver Sr.
and Lorna were filed in Florida and an emergency temporary guardian, Stephen Kelly, was
appointed over their person and property.

42. Lorna passed away in February 2011, shortly after the temporary guardianship was
established.

43. Oliver Jr. was appointed the personal representative of the estate of Lorna Bivins.
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44, On or about May 10, 2011, the Court appointed Rogers as the limited guardian of
the person and property of Oliver Sr.

Texas Settlement

45, Rogers’ first order of business was to seek an ex parte emergency order preventing
Oliver Sr., who was in Florida temporarily from his long time home in Texas, from leaving Florida.
He then began an investigation into the transfers of real property from Oliver Sr. to Julian and
sought approval from the Florida guardianship court to bring an action against Julian and Julian
simultaneously filed an action in Texas to validate the transfers.

46. The Florida guardianship court entered an order permitting Rogers to retain counsel
on a contingency basis to prosecute and defend the actions involving the transfers.

47. Rogers, with a Texas supervising guardian, thereafter obtained an appointment as
the Texas guardian over Oliver Sr.'s property in Texas.

48. The Texas litigation sought to undo all of the transfers that Oliver Sr. had made to
Julian in Texas. The attorneys hired in Texas, pursuant to the contingency fee agreement, were
entitled to 25% of the entire estate that was transferred back to Oliver Sr., even if Julian agreed to
do it the very next day.

49, On or about February 27, 2013, Julian and Rogers entered into a settlement
agreement as to the Texas proceedings (hereinafter “Texas Settlement”).

50. The Properties were not the subject of the Texas lawsuit and the Texas Settlement
made no provision for them.

51.  As part of the Texas Settlement, Julian was required to transfer back to Oliver Sr.

all of the Texas real property previously transferred to Julian, except that Julian was permitted to
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keep the Ranch and all interim distributions and other proceeds Julian had already received from
the real property.

52. The Texas properties were transferred to a trust for the benefit of Julian and Oliver
Sr. (hereinafter the "Texas Trust™) with Julian having a 37% interest in the Texas Trust and Oliver
Sr. having a 63% interest in the Texas Trust.

53.  Asamajor consideration for Julian entering into the Texas Settlement, Rogers was
to resign as guardian of Oliver Sr. in Texas and Florida within thirty (30) days of court approval
of the Texas settlement, and Steve Kelly was to serve as successor guardian.

54, Rogers was required to, but did not, submit a final accounting and documents
necessary to obtain an order of discharge from the Texas and Florida guardianships within 30 days
of the approval of the Texas settlement by the Texas and Florida guardianship courts.

55. As part of the Texas Settlement, Rogers was released from liabilities for his errors
and omissions and other breaches of his fiduciary obligation, by Julian in is capacity as an
interested party and sole beneficiary of Oliver Sr.’s only know will, only through the date of the
Texas Settlement. This release was not made on behalf of the Ward, and could not be, whereas
Oliver Sr. was alive, and Julian was not and had no authority to release Rogers on behalf of Oliver
Sr.

56. The Florida guardianship court approved the settlement on April 1, 2013.

New York Settlement

57. In November 2012, Rogers entered into a contingency fee/hybrid agreement with
Ciklin to initiate an action in Florida requesting that the Court presiding over the Lorna estate (the

“Lorna Court”) give no full faith and credit to the Texas Divorce Decree, so that the Lorna Court
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would deem the Properties to pass to Oliver Sr. as though he were still married to Lorna at the time
of her death. (“Florida Beneficiary Petition”).

58. In or about October 2012, Rogers also engaged Keith Stein of Beys to partition the
808 Lexington property (“New York litigation”).

59. Prior to initiating the partition action of 808 Lexington, Stein, who was not a
litigator, had only prepared, at best, one prior partition action in the course of his more than two
decades of practice.

60. At the time of the partition action, and for several years prior, 808 Lexington was
encumbered by a mortgage in the original principal sum of $850,000.00 (“808 Mortgage”).

61. By the time of the partition action, the balance of the mortgage was approximately
$387,000.00, while the value of 808 Lexington was in excess of $4,000,000.

62. Prior to, and following the date of the Texas Settlement, Rogers failed to take any
action to pay, monitor, negotiate, or prevent default, acceleration, or negative consequences to the
Ward in connection with the 808 Mortgage.

63. On or about October 5, 2012, unbeknownst to Julian, and presumably because
Rogers had not taken any action to manage the 808 Lexington asset or liabilities and the 808
Mortgage was in default, the son of the paralegal of Oliver Jr.’s attorney (who was also a close
friend of Oliver Jr.) formed a corporation known as Beachton Tuxedo, LLC (“Beachton”) and
surreptitiously acquired the 808 Mortgage via an Assignment of Mortgage (“Assignment”) for the
outstanding balance owed on the mortgage.

64.  Asof the date of the Assignment, the notes secured by the Mortgage were in default,
had been accelerated, and gave Beachton the immediate right to foreclose on 808 Lexington. The

default interest rate on the Beachton mortgage was 17%.

10
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65.  As further consideration for Beachton to acquire the 808 Mortgage and not
foreclose on it, Oliver Jr., individually, and as personal representative of the Estate of Lorna,
assigned to Beachton a 40% of his and/or the Estate of Lorna’s equity interest in 808 Lexington,
which, at a bare minimum, gave Beachton an immediate return on its $387,000 mortgage of far in
excess of one million dollars, yet Beachton did not provide a satisfaction of mortgage in exchange
for the interest and also continued to charge interest at the maximum rate allowable under the 808
Mortgage.

66.  Accordingly, the assignment by Oliver Jr. resulted in a satisfaction of the 808
Mortgage, or alternatively a usurious rate of interest being charged by Beachton on the 808
Mortgage.

67. In July 2013, Rogers, as guardian for Oliver Sr., Oliver Jr., individually and as
personal representative of the Estate of Lorna, and Beachton entered into a settlement agreement
to settle the Florida Beneficiary Petition and the New York Litigation (hereinafter referred to as
the “New York Settlement.” A true and correct copy of the New York Settlement Agreement is
attached hereto as Exhibit “A” and incorporated herein by reference.

68. Pursuant to the New York Settlement, Oliver Jr. agreed to immediately transfer to
Oliver Sr. the 50% interest of the Estate of Lorna in 808 Lexington and Ocean Boulevard, such
that as a result of such transfers, Oliver Sr. would own 100% fee simple interest in 808 Lexington
and Ocean Boulevard.

69. The Estate of Lorna was required to satisfy all real estate taxes and related charges
through May 8, 2013, and one-half of the real estate taxes and related charges from May 9, 2013,

through the date immediately prior to the closing date.

11
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70.  Additionally, in connection with the New York Settlement, Oliver Jr. and Beachton
agreed that the 40% interest in the 808 Lexington that Oliver Jr. had assigned to Beachton when it
took over the 808 Mortgage, would be transferred to a 20% interest in the 67" Street property,
which continued to amount to an interest by Beachton of well over a million dollars at minimum.
(The percentage change in the transfer was due to the fact that the value of the 67™" Street property
was significantly higher that the value of 808 Lexington.)

71. Notwithstanding Beachton’s acceptance of the 20% interest in 67" Street, Beachton
continued to charge the maximum interest rate allowable under the 808 Mortgage, plus late fees,
which combined with the 20% interest in 67" Street, constituted a satisfaction of the 808 Mortgage,
or alternatively, a usurious rate of interest.

72. The closing date under the New York Settlement was to occur within ten (10)
business days of the date upon which all approvals have been received from the Florida court, and
each such other court. No other such court approval was required to approve the New York
Settlement besides the Florida Court, which did so on September 17, 2013. Accordingly, the
closing date was October 1, 2013 (“Closing Date”).

73. Under the terms of the New York Settlement, Rogers, acting as guardian for Oliver
Sr., agreed to waive and/or relinquish in favor of the Estate of Lorna any and all right, title, and
interest in and to 67" Street and the London Property.

74. The New York Settlement required Rogers, as guardian of Oliver Sr., to pay the
Beachton mortgage debt in full on or before August 31, 2013, and in exchange, Beachton agreed
to continue to forebear from taking action based on the purported failure to make payments under

the 808 Mortgage that Beachton purchased, including foreclosure.
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75.  On or about November, 2014, 67" Street sold for $22.5 million. Accordingly,
Beachton’s 20% interest in the 67 Street property was worth $4.5 million.

76.  Any claim by Beachton that an outstanding balance was due on the Beachton
mortgage was usurious as Beachton became entitled to receive, via its 20% equity interest in 67"
Street, more than five (5) times the outstanding balance owed on the 808 Mortgage.

77, Neither Rogers nor his counsel took any action to have a Court declare the 808
Mortgage acquired by Beachton as having been satisfied or otherwise usurious.

78. Moreover, despite representations to the Florida guardianship Court that they
would do so, Rogers neither made any genuine efforts to procure substitute financing for the
Beachton mortgage at a lower interest rate than the default rate Beachton mortgage was charging,
nor undertook any action to remove the Beachton lien from the 808 property due to it being
usurious or satisfied, or undertook any action to bring the note current to avoid the default interest
being charged.

79. The terms of the New York Settlement, to which Julian, as an interested person and
sole beneficiary to Oliver Sr.’s only known will, persistently objected, provided that all interest on
the mortgage debt accruing after June 30, 2013, but on or before the date the Beachton mortgage
debt is paid in full, was to be payable 50% by the Estate of Lorna and 50% by Rogers, as guardian
of Oliver Sr.

80. Moreover, the New York Settlement agreement provides that if “any party fails to
comply with any of the party’s obligations set forth in Section 2 or 3 of this Agreement, the party
to whom the obligation is owed shall have the right to enforce the terms set forth therein and the
legal fees and costs incurred by the aggrieved party in enforcing such terms shall be paid by the

Party found to be in breach of such terms.”
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808 Lexington Management

81. Despite the terms of the Texas Settlement and the consideration provided
thereunder, Rogers remained in office as guardian for Oliver Sr. until April 23, 2014, when Kelly
was appointed by the Court as successor guardian of Oliver Sr.

82. From April 1, 2013 (the date of the Florida Court’s approval of the Texas
Settlement) until Rogers was discharged by the Court in April 2014, as Florida guardian for Oliver
Sr. (the “Interim Guardianship”), Rogers had a duty to properly manage 808 Lexington as a rental
property.

83. From April 23, 2014 (the date Kelly was appointed by the Court as successor
guardian of Oliver Sr.) until the closing of the sale of 808 Lexington by Kelly, as guardian of
Oliver Sr., Kelly had a duty to properly manage 808 Lexington as a rental property.

84. The 808 Lexington Property consisted of four floors. The first floor was rented out
by a restaurant, Fig and Olive, which generated approximately $23,500 per month in rent. The
lease for Fig and Olive was set to expire in November 2014.

85.  The second floor of 808 Lexington was leased out to Pinafore Nursery and
generated approximately $3,500 per month in rent, which was considerably below market. The
lease for Pinafore Nursery expired on December 31, 2010, and there was no new written lease
entered into by Pinafore Nursery. Following the expiration of the lease with Pinafore Nursery, it
continued to pay a monthly rent of $3,500, notwithstanding that it was a holdover tenant without
a lease.

86. The fourth floor apartment had been rented out to Kimberly Beamis for $2,300 per
month, but she vacated the premises prior to January 1, 2013 due to the failure of Rogers to

maintain the unit. Thereafter, fourth floor apartment became occupied by a person related to one
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of the owners of Beachton for $1,500 per month, which amount was paid directly to Oliver Jr. and
nothing to the Rogers or Kelly on behalf of the Ward. The $1500, to the extent it was paid, was
well below market value, no lease was in place, and Rogers or Kelly failed to investigate,
participate, or take any action for the benefit of the Ward pertaining to this unit.

87. The third floor tenant was evicted in either 2012 or 2013. Neither Rogers nor Kelly
undertook any efforts to re-rent this unit, which had a monthly rental value of several thousand
dollars.

88. Prior to the New York Settlement, Rogers should have been collecting 50% of the
rental income from 808 Lexington, and should have made efforts to obtain full market rent on the
second, third, and fourth floor units.

89. Following the Court’s approval of the New York Settlement, Rogers should have
been collecting all of the rental income from 808 Lexington. Yet, during the period of Interim
Guardianship, Rogers only passively collected 50% of the rental income from Fig and Olive.
Rogers and Kelly ignored the remaining rent that Oliver Jr. was collecting on the other 50% of the
rental income from Fig and Olive and ignored any effort to obtain any rental income from the other
units or tenants.

90. Following his appointment as successor guardian, Kelly should have been
collecting all of the rental income from 808 Lexington. Yet, until the sale of 808 Lexington, he
only passively collected 50% of the rental income from Fig and Olive. Kelly ignored the remaining
rent that Oliver Jr. was collecting on the other 50% of the rental income from Fig and Olive and
ignored any effort to obtain any rental income from the other units or tenants.

91. Until recent efforts undertaken mainly by Julian at his own expense, Oliver Jr. had

not paid any money to the State of New York or to Rogers or Kelly for any past due property taxes
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pursuant to the New York Settlement, or for the amount of property taxes on 808 Lexington from
May 9, 2013, to the date immediately prior to the Closing Date.

92. Until recent efforts undertaken mainly by Julian at his own expense, Oliver Jr. had
not paid any of the interest that accrued on the 808 Mortgage from June 30, 2013, until it was paid
in full.

93. During the period of Interim Guardianship, Rogers also failed to take actions for
the benefit of the Ward, including, but not limited to, the following acts with respect to 808
Lexington:

a. Enter into discussions with Fig and Olive regarding renewing its lease or increasing the

monthly rental payments;

b. Enter into discussions with Pinafore Nursery to sign a new lease and increase its rent
from the monthly rent it was paying for the previous four years;

c. Take any action to market the third or fourth floor apartments;

d. Take any action with respect to repairing, renovating, or maintaining 808 Lexington,
including, but not limited to, its common areas, to obtain the highest and best rental
values for the property;

e. Collect the appropriate rental income due Oliver Sr. from the lease of 808 Lexington;

f. Pursue an action against Oliver Jr. to force Oliver Jr. to use the rental income from 808
Lexington to pay down the Beachton mortgage and to enforce the New York
Settlement;

g. Bring an action against Beachton for usury or satisfaction based upon the interest it

received in 808 Lexington and thereafter 67" Street; and
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h. Obtain commercial financing to pay off the 808 Mortgage assigned to Beachton to
avoid the default interest rate it was accruing against 808 Lexington.

94.  After his appointment as successor guardian of Oliver Sr. on April 23, 2014, Kelly
also failed to take actions for the benefit of the Ward, including, but not limited to, the following
acts with respect to 808 Lexington:

a. Enter into discussions with Fig and Olive regarding renewing its lease or increasing the

monthly rental payments;

b. Enter into discussions with Pinafore Nursery to sign a new lease and increase its rent
from the monthly rent it was paying for the previous four years;

c. Take any action to market the third or fourth floor apartments;

d. Take any action with respect to repairing, renovating, or maintaining 808 Lexington,
including, but not limited to, its common areas, to obtain the highest and best rental
values for the property;

e. Collect the appropriate rental income due Oliver Sr. from the lease of 808 Lexington;

f. Properly pursue an action against Oliver Jr. to force Oliver Jr. to use the rental income
from 808 Lexington to pay down the Beachton mortgage and to enforce the New York
Settlement;

g. Bring an action against Beachton for usury or satisfaction based upon the interest it
received in 808 Lexington and thereafter 67 Street; and

h. Obtain commercial financing to pay off the 808 Mortgage assigned to Beachton to

avoid the default interest rate it was accruing against 808 Lexington.

17



Case 9:15-cv-81298-KAM Document 18 Entered on FLSD Docket 01/08/2016 Page 18 of 32

Due Diligence as to New York Settlement

95. Prior to entering into the New York Settlement, Rogers failed to do any type of due
diligence as to the true fair market value of 808 Lexington and 67" Street, including, but not limited
to, obtaining appraisals of the properties. Yet, Rogers and his counsel represented to the Florida
Court that the New York Settlement was in the best interests of Oliver Sr. and that the properties
were approximately equal in value.

96.  On or about the Closing Date, the fair market value of 808 Lexington was
approximately $5 million and the true fair market value of 67" Street was more than $22.5 million.

97. The fair market value of the London property has never been addressed other than
in a cursory fashion by Rogers or the attorneys he hired to protect the Ward’s interest, despite the
property being located in the most exclusive and high priced rental district in London and
documents within the Guardians possession indicating that it had a value far in excess of the Ocean
Boulevard property.

98.  As a result, contrary to what was represented by Rogers and his counsel to the
guardianship court to obtain approval for the settlement, the estate of Oliver Sr. received assets
from the New York Settlement with a value substantially less than those received by the Estate of
Lorna.

COUNT I

Breach of Fiduciary Duty Against Defendants Rogers,
O’Connell, Crispin, Ciklin, Stein, Beys, and Stein Law Firm

99. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations

contained in paragraphs 1 through 98, supra, as if fully set forth herein.
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100. During the period of the Interim Guardianship, Rogers had a fiduciary duty to
Oliver Sr. to act in his best interest until Rogers was discharged as guardian, including, among
other things, a duty of loyalty.

101. O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm (“Counsel for
Rogers”) represented Rogers, in his capacity as guardian for Oliver Sr., in connection with the
New York Settlement and thereafter.

102. Counsel for Rogers, while he was acting as guardian for Oliver Sr., owed similar
duties to Oliver Sr. and were fully aware that the work they were doing for Rogers, as guardian of
Oliver Sr., was for the benefit of Oliver Sr.

103. Rogers, as guardian of Oliver Sr., and Counsel for Rogers were negligent and
reckless in the exercise of their fiduciary duties to Oliver Sr., resulting in damages to him.

104. By failing to take actions for the benefit of the Ward, including, but not limited to,
failing to, (a) properly manage 808 Lexington, (b) perform proper due diligence of the value of
808 Lexington, 67" Street, Ocean Boulevard, or the London Property to properly evaluate the
fairness of the New York Settlement, (c) take prompt or appropriate action against Oliver Jr. to
collect rents and taxes owed by the Estate of Lorna or Oliver Jr., (d) failing to ensure that rental
income from 808 Lexington was used to pay down the Beachton mortgage, (e) arrange for
commercially reasonable substitute financing for the Beachton mortgage, and (f) failing to pursue
action against Beachton to have its mortgage deemed satisfied or released, Rogers damaged the
Estate of Oliver Sr. in contravention of his fiduciary duties to Oliver Sr.

105. Atall material times, Counsel for Rogers, as guardian of Oliver Sr., owed fiduciary
duties to Oliver Sr. and were involved and participated in Rogers’ actions or inactions, resulting

in the above described damage.
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106. Plaintiff was required to retain the Bleakley Bavol Law Firm to mitigate the
damages to the Estate of Oliver Sr. and is required to pay it a reasonable fee for its services.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendants
Rogers, O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm and such other relief as
the Court deems just and proper, including an award of attorneys’ fees and costs against
Defendants.

COUNT 1l

Breach of Fiduciary Duty Against Defendants Kelly,
O’Connell, Crispin, Ciklin, Stein, Beys, and Stein Law Firm

107.  Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

108. Following his appointment as successor guardian of Oliver Sr. on April 23, 2014,
Kelly had a fiduciary duty to Oliver Sr. to act in his best interest until Kelly was discharged as
guardian, including, among other things, a duty of loyalty.

109. O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm represented Kelly
(“Counsel for Kelly”), in his capacity as successor guardian for Oliver Sr.

110. Counsel for Kelly, while he was acting as guardian for Oliver Sr., owed similar
duties to Oliver Sr. and were fully aware that the work they were doing for Kelly, as successor
guardian of Oliver Sr., was for the benefit of Oliver Sr.

111. Kelly, as guardian of Oliver Sr., and Counsel for Kelly were negligent and reckless

in the exercise of their fiduciary duties to Oliver Sr., resulting in damages to him.
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112. By failing to take actions for the benefit of the Ward, including, but not limited to,
failing to (a) properly manage 808 Lexington, (b) take prompt or appropriate action against Oliver
Jr. to collect rents and taxes owed by the Estate of Lorna or Oliver Jr., (c) failing to ensure that
rental income from 808 Lexington was used to pay down the Beachton mortgage, (d) arrange for
commercially reasonable substitute financing for the Beachton mortgage, (e) entering into an
unreasonable exclusive sales agreement with Lipa Lieberman, and (f) failing to pursue action
against Beachton to have its mortgage deemed satisfied or released, Kelly damaged the Estate of
Oliver Sr. in contravention of Defendants’ fiduciary duties.

113. At all material times, Counsel for Kelly, as successor guardian of Oliver Sr., owed
fiduciary duties to Oliver Sr. and were involved and participated in Kelly’s actions or inactions,
resulting in the above described damage.

114. Plaintiff was required to retain the Bleakley Bavol Law Firm to mitigate the
damages to the Estate of Oliver Sr. and is required to pay it a reasonable fee for its services.

115. WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the
ancillary Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against
Defendants Kelly, O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm and such other
relief as the Court deems just and proper, including an award of attorneys’ fees and costs against
Defendants.

COUNT 111
Negligence Against Defendant Rogers

116. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

117. Defendant Rogers had a duty to the Ward to administer the guardianship observing
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a standard in dealing with guardianship property that would be observed by a prudent person
dealing with the property of another, in the best interest of the ward, using such special skills and/or
expertise to the extent that any such representation was made as to the special skills or expertise
of the guardian.

118. Defendant Rogers, as guardian of the Ward, negligently administered the
guardianship by failing to discharge his duties as guardian and by wasting and mismanaging the
Ward’s property.

119. Defendant Rogers was negligent in the following ways:

(a) By failing to properly manage 808 Lexington;

(b) By failing to perform proper due diligence of the value of 808 Lexington and 67" Street

to properly evaluate the fairness of the New York Settlement;

(c) By failing to take action against Oliver Jr. to collect rents and taxes owed by the Estate

of Lorna or Oliver Jr,;

(d) By failing to ensure that rental income from 808 Lexington was used to pay down the

Beachton mortgage;

(e) By failing to arrange for commercially reasonable substitute financing for the Beachton

mortgage;

(f) By failing to pursue action against Beachton to have its mortgage deemed satisfied or

released,

(9) By permitting Beachton to collect usurious interest on the 808 Lexington mortgage;

(h) By permitting the guardianship attorney’s to collect unnecessary and excessive fees;

(i) By failing to monitor or challenge excessive hourly attorney’s fees charged by the

guardianship attorneys;

22



Case 9:15-cv-81298-KAM Document 18 Entered on FLSD Docket 01/08/2016 Page 23 of 32

() By failing to prepare or implement a guardianship plan;

(k) By failing to prepare accurate annual reports regarding the guardianship assets;

(I) By failing to maintain guardianship financial records to accurately track and recover

guardianship assets;

(m) By pursuing needless and wasteful litigation against the Ward’s heir;

(n) By failing to take action against the Ward’s former wife, Lorna Bivins, to recover

contribution for unpaid taxes; and

(o) By charging the Ward excessive guardian fees;

120. Asadirect and proximate result of the negligence of Defendant Rogers as set forth
above, the Ward has suffered damages.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
Rogers and such other relief as the Court deems just and proper, including an award of attorneys’
fees and costs against Defendants.

COUNT IV
Negligence Against Defendant Kelly

1121. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

122. Defendant Kelly had a duty to the Ward to manage the guardianship observing a
standard in dealing with guardianship property that would be observed by a prudent person dealing
with the property of another, in the best interest of the ward, using such special skills and/or
expertise to the extent that any such representation was made as to the special skills or expertise

of the guardian.
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123. Defendant Kelly, as guardian of the Ward, negligently administered the
guardianship by failing to discharge his duties as guardian and by wasting and mismanaging the
Ward’s property.

124. Defendant Kelly was negligent in the following ways:

(a) By failing to properly manage 808 Lexington;

(b) By failing to take action against Oliver Jr. to collect rents and taxes owed by the Estate

of Lorna or Oliver Jr,;

(c) By failing to ensure that rental income from 808 Lexington was used to pay down the

Beachton mortgage;

(d) By failing to arrange for commercially reasonable substitute financing for the Beachton

mortgage;

(e) By failing to pursue action against Beachton to have its mortgage deemed satisfied or

released,

(f) By permitting Beachton to collect usurious interest on the 808 Lexington mortgage;

(g9) By failing to monitor or challenge excessive hourly attorney’s fees charged by the

guardianship attorneys;

(h) By failing to prepare or implement a guardianship plan;

() By failing to prepare accurate annual reports regarding the guardianship assets; and

() By failing to maintain guardianship financial records to accurately track and recover

guardianship assets.

(k) By charging the Ward excessive guardian fees;

125. As adirect and proximate result of the negligence of Defendant Kelly as set forth

above, the Ward has suffered damages.
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WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
O’Connell and such other relief as the Court deems just and proper, including an award of
attorneys’ fees and costs against Defendants.

COUNT V
Professional Negligence Against Defendant O’Connell

126. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

127. O’Connell represented both Rogers and Kelly in their capacity guardians for Oliver
Sr.

128. During the guardianship, O’Connell undertook to provide legal services to the
guardianship, with the full knowledge that Oliver Sr. was an intended beneficiary of his legal
services. At all times O’Connell held himself out as competent in the areas of law for which he
was retained to provide representation.

129. O’Connell was required to exercise the same legal skill as a reasonably competent
attorney and to use reasonable care in determining and implementing a strategy to be followed to
achieve the guardianship’s goals, or alternatively goals that were in the best interest of Oliver Sr.

130. Inthe course of handling legal matters for the guardianship, O’Connell negligently
failed to act with the degree of competence generally possessed by attorneys in the State of Florida
who handle similar matters. Oliver Sr., through his guardians was forced to pay O’Connell a
substantial amount of money for his representation.

131.  O’Connell was negligent and/or committed malpractice in the following ways:
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(a) By failing to perform proper due diligence of the value of 808 Lexington and 67" Street,
or Ocean Boulevard or the London Property to properly evaluate the fairness of the New
York Settlement;

(b) By failing to advise the guardianship regarding the clear discrepancy in the values of
the properties involving in the New York Settlement;

(c) By advising the client to enter into the New York settlement against the best interest of
the guardianship and encouraging settlement to obtain fees rather than benefit Oliver Sr.;
(d) By failing to advise the guardianship to take action against Oliver Jr. to collect rents
and taxes owed by the Estate of Lorna or Oliver Jr.;

(e) By failing to advise the guardianship to ensure that rental income from 808 Lexington
was used to pay down the Beachton mortgage;

(f) By failing to advise the guardianship to arrange for commercial reasonable substitute
financing for the Beachton mortgage;

(9) By failing to pursue action against Beachton to have its mortgage deemed satisfied or
released;

(h) By failing to advise the guardianship regarding the usurious interest charged by
Beachton;

(i) By charging and taking from the guardianship excessive attorney’s fees; and by failing
to prevent Lipa Lieberman from obtaining an exclusive sales agreement or excessive fees
because Lieberman had helped O’Connell bolster his fee claim under the hybrid
contingency fee claim;

() By failing to properly prosecute claim against Oliver Jr. under Global Settlement and

trying to settle for low amount solely to obtain fees as opposed to acting in best interest of
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Oliver Sr. and/ or his estate, and engaging in acts constituting a conflict of interest by

seeking to avoid recoupment against Oliver Jr. unless she could obtain a release from Julian

as to the Guardian; and

(k) By failing to account to the Court or Julian that he and his firm had failed to comply

with the Global Settlement Order by improperly holding back several hundred thousand

dollars from the proceeds of the sale of 808 Lexington in the firm’s trust account.

132. Asadirect and proximate result of O’Connell’s negligence and/or malpractice, the
Ward sustained damages.

133.  Ciklin Lubitz & O'Connell is vicariously liable for the negligence of its attorneys
including O’Connell.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
O’Connell and Ciklin Lubitz & O'Connell and such other relief as the Court deems just and proper,
including an award of attorneys’ fees and costs against Defendants.

COUNT VI
Professional Negligence Against Defendant Crispin

134. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

135.  Crispin represented both Rogers and Kelly in their capacity guardians for Oliver
Sr.

136. During the guardianship, Crispin undertook to provide legal services to the

guardianship, with the full knowledge that Oliver Sr. was an intended beneficiary of his legal
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services. At all times Crispin held herself out as competent in the areas of law for which she was
retained to provide representation.

137.  Crispin was required to exercise the same legal skill as a reasonably competent
attorney and to use reasonable care in determining and implementing a strategy to be followed to
achieve the guardianship’s goals, or alternatively goals that were in the best interest of Oliver Sr.

138. In the course of handling legal matters for the guardianship, Crispin negligently
failed to act with the degree of competence generally possessed by attorneys in the State of Florida
who handle similar matters. Oliver Sr., through his guardians was forced to pay Crispin a
substantial amount of money for her representation.

139.  Crispin was negligent and/or committed malpractice in the following ways:

(a) By failing to perform proper due diligence of the value of 808 Lexington and 67™", or

Ocean Boulevard or the London Property Street to properly evaluate the fairness of the

New York Settlement;

(b) By failing to advise the guardianship regarding the clear discrepancy in the values of

the properties involving in the New York Settlement;

(c) By advising the client to enter into the New York settlement against the best interest of

the guardianship and encouraging settlement to obtain fees rather than benefit Oliver Sr.;

(d) By failing to advise the guardianship to take action against Oliver Jr. to collect rents

and taxes owed by the Estate of Lorna or Oliver Jr.;

(e) By failing to advise the guardianship to ensure that rental income from 808 Lexington

was used to pay down the Beachton mortgage;

(f) By failing to advise the guardianship to seek substitute financing for the Beachton

mortgage;
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(9) By failing to pursue action against Beachton to have its mortgage deemed satisfied or

released;

(h) By failing to advise the guardianship regarding the usurious interest charged by

Beachton;

(1) By charging and taking from the guardianship excessive attorney’s fees and by failing

to prevent Lipa Lieberman from obtaining an exclusive sales agreement or excessive fees

because Lieberman had helped Crispin’s firm bolster their fee claim under the hybrid

contingency fee claim;

() By failing to properly prosecute claim against Oliver Jr. under Global Settlement and

trying to settle for low amount solely to obtain fees as opposed to acting in best interest of

Oliver Sr. and/ or his estate, and engaging in acts constituting a conflict of interest by

seeking to avoid recoupment against Oliver Jr. unless she could obtain a release from Julian

as to the Guardian; and

(k) By failing to account to the Court or Julian that she and her firm had failed to comply

with the Global Settlement Order by improperly holding back several hundred thousand

dollars from the proceeds of the sale of 808 Lexington in the firm’s trust account.

140. As a direct and proximate result of Crispin’s negligence and/or malpractice, the
Ward sustained damages.

141. Ciklin Lubitz & O'Connell is vicariously liable for the negligence of its attorneys
including Crispin.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary

Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
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Crispin and Ciklin Lubitz & O'Connell and such other relief as the Court deems just and proper,
including an award of attorneys’ fees and costs against Defendants.

COUNT VII
Professional Negligence Against Defendant Stein

142.  Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

143.  Stein represented both Rogers and Kelly in their capacity guardians for Oliver Sr.
with the full knowledge and understanding that Oliver Sr. was the intended beneficiary of his legal
services.

144. During the guardianship, Stein undertook to provide legal services to the
guardianship. At all times Stein held himself out as competent in the areas of law for which he
was retained to provide representation.

145.  Stein was required to exercise the same legal skill as a reasonably competent
attorney and to use reasonable care in determining and implementing a strategy to be followed to
achieve the guardianship’s goals.

146. Inthe course of handling legal matters for the guardianship, Stein negligently failed
to act with the degree of competence generally possessed by attorneys in the State of Florida who
handle similar matters. The guardianship paid Stein a substantial amount of money for the sole
purpose of representing the guardianship.

147.  Stein was negligent and/or committed malpractice in the following ways:

(a) By failing to perform proper due diligence of the value of 808 Lexington and 67" Street,

Ocean Boulevard or the London Property to properly evaluate the fairness of the New York

Settlement;

30



Case 9:15-cv-81298-KAM Document 18 Entered on FLSD Docket 01/08/2016 Page 31 of 32

(b) By failing to advise the guardianship regarding the clear discrepancy in the values of
the properties involving in the New York Settlement;

(c) By advising the client to enter into the New York settlement against the best interest of
the guardianship;

(d) By failing to advise the guardianship to take action against Oliver Jr. to collect rents
and taxes owed by the Estate of Lorna or Oliver Jr.;

(e) By failing to advise the guardianship to ensure that rental income from 808 Lexington
was used to pay down the Beachton mortgage;

(f) By failing to arrange for commercially reasonable substitute financing for the Beachton
mortgage, as opposed to preventing such an alternative unless it also included financing to
cover attorney’s fees for himself, his firm, and the guardians and their other counsel;

(9) By failing to pursue action against Beachton to have its mortgage deemed satisfied or
released;

(h) By failing to advise the guardianship regarding the usurious interest charged by
Beachton;

(i) By charging and taking from the guardianship excessive attorney’s fees;

() By taking large sums of money under the guise of retainers without accounting or
documentation therefore; and

(k) By failing to account to the Court or to Julian regarding the failure to comply with the
terms of the Global Settlement Agreement as the closing agent.

148.  Asadirect and proximate result of Stein’s negligence and/or malpractice, the Ward

sustained damages.
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149. Beys Liston Mobargha & Berland, LLP f/k/a Beys Stein Mobargha & Berland, LLP
and The Law Offices of Keith B. Stein, PLLC n/k/a Stein Law, PLLC are vicariously liable for the
negligence of their attorneys including Stein.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendants
Stein, Beys, and the Stein Law Firm and such other relief as the Court deems just and proper,

including an award of attorneys’ fees and costs against Defendants.

Jury Demand

Plaintiff demands a trial by jury on all issues so triable.

Dated: January 8, 2016. Respectfully Submitted,

/s/ J. Ronald Denman

J. Ronald Denman

Florida Bar Number 0863475
The Bleakley Bavol Law Firm
15170 North Florida Avenue
Tampa, FL 33613

(813) 221-3759 [Telephone]
(813) 221-3198 [Facsimile]
rdenman@bleakleybavol.com
Attorneys for JULIAN BIVINS
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IN THE CIRCUIT COURT OF THE FIFTEENTH FUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

IN RE: GUARDIANSHIP OF: GUARDIANSHIP DIVISION

OLIVER BIVINS, FILE NO: 502011 GA000006XXXXSB
Incapacitated.

/

ORDER ON MOTION FOR COURT APPROVAL OF SETTLEMENT AGREEMENT
e A L A R WV RL ARV VAL OF SETTLEMENT AGREEMENT
AND MUTUAL RELEASE

THIS CAUSE coming before the Court on the Motion for Court Approval of Settlement
Agreement and Mutual Release, the Court having heard arguraent of counsel, and being otherwise
fully advised, it is thereupon

ORDERED AND ADJUDGED as follows:

1. The Motion for Court Approval of Settlement Agreement and Mutual Release is

Cﬁ’ram‘td_
R
\ .
N N~
e N

DONE AND ORDERED in Delray Bgach, Palm Beach County, Florida on the / 7 day

of _SE()}/_ ,201\3‘ /

MARTIN H. COLIN
Circuit Judge

2.

Copies returned:

Brian M. O’Connell, Esq., 515 N, Flagler Dr., 20th Floor, West Palm Beach, FL 33401

Ronald Denman, Esq., 1000 Brickell Ave., Suite 600, Miami, FL. 33131

Ronda D.Gluck, Esq., 980 N. Federal Highway, #402, Boca Raton, FL 33432

Donna P. Levine, Esq., 324 Datura St., #145, West Palm Beach, FL 33401

Keith Stein, Esq., 405 Lexington Ave., 7" Floor, New York, NY 10174

Mark N. Axinn, Esq., 845 Third Ave., New York, NY 10022

Edward Kuhnel, 49 West Lake Stable Rd., Tuxedo Park, NY 10987

Peter G. Goodman, Esq., 250 Park Avenue, Suite 1900, New York, NY 10177 E:Z:m"'
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE (this “Agreement”)
is made this __ day of July, 2013, by and among Curtis C. Rogers (the “Guardian”), as
Guardian of the person and property of Oliver Bivins, Sr. (“Oliver Sr.”), Oliver Bivins, in his
individual capacity (“Oliver Jr.”), Oliver Jr., as the Personal Representative of the Estate of
Loma Bivins (the “Estate”), and Beachton Tuxedo LLC (“BTLLC”) (collectively, the
“Parties”).

WHEREAS, various disputes and litigations exist and are pending in the States of Florida
and New York, by and among the Parties, including each of the cases described in Exhibit A
annexed hereto (collectively, the “Cases”), which disputes and cases pertain to, inter alia,
matters related to the guardianship of Oliver Sr, and certain of its properties, and matters related
to the property of the Estate and the probate thereof, including without limitation, certain real
estate owned by and/or asserted to be owned by Oliver, Sr. and the Estate in the States of Florida
and New York, and in London, England;

WHEREAS, the Parties, without acknowledging the existence of any liability or
wrongdoing, believe it is in their mutual interests to enter into this Agreement to resolve, settle
and compromise the claims and counterclaims filed in the Cases and the certain other matters of
dispute (the “Settlement”), in order to avoid the further expense and inconvenience of litigation
pursuant to the terms set forth herein;

NOW THEREFORE, in consideration of the promises and covenants contained herein,
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties hereby agree as follows:

1. Incorporation of Recitals. Each of the foregoing recitals is incorporated herein as if fully
set forth below.
2. Court Approvals and Closing, The Guardian, Oliver Jr., and the Estate (collectively, the

“Petitioners”) hereby agree that, no later than ten (10) business days following the execution by
all Parties of this Agreement, they will collectively and acting in good faith petition the Circuit
Court of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida, Guardianship
Division and Probate Division (the “Florida Court”), and within ten (10) business days of any
Parties’ written notice of any other court whose approval may be needed, the Petitioners will
collectively and acting in good faith petition each other court whose approval of this Settlement
may be required, for approval of this Settlement and the terms and conditions contained in this
Agreement. Each of the actions and transactions set forth in this Agreement, with the exception
of the payment of the Mortgage Debt as required by Section 3(F), shall be closed within ten (10)
business days of the date upon which all such approvals have been received from the Florida
Court and each such other court (the “Closing Date”),

3. Property Transfers/Obligétions Related to Transfers/Releases.

(A) 808 Lexington Avenue. The Estate, acting by and through Oliver Jr., as personal
representative, or acting through his successor or agent or its other appropriate representative,

Bivins/Settlement Agmv/2013-07-10
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shall transfer to the Guardian, for the benefit of Oliver Sr., any and all of its right, title and
interest in and to that certain parcel of real estate known as 808 Lexington Avenue, New York,
New York, also known as Block 1397, Lot 16 on the Tax Map of New York County (“808
Lexington™), such that the Guardian shall, as a result of such transfer (the “808 Conveyance”),
own 100% fee simple title to 808 Lexington. The 808 Conveyance shall be accomplished by a
bargain and sale without covenants deed in substantially the form annexed hereto as Exhibit B.
The Estate and Oliver Jr. hereby agree that neither the Estate nor Oliver Jr. will further
encumber, or cause to be encumbered, 808 Lexington prior to the Closing Date with any lien or
encumbrance unless such lien or encumbrance is permitted by the Guardian in writing, it being
understood that (i) the lien of any unpaid real estate taxes and related charges and (ii) the
mortgage described in subparagraph 3(F) below are hereby deemed to be permitted by the
Guardian. The Estate shall immediately remedy any failure on its part to comply with the
foregoing obligation. With respect to the 808 Conveyance, except as provided below: (i) the
Guardian shall pay all New York State and New York City real estate transfer taxes associated
with such transfer, (ii) there shall be no adjustment of real estate or related taxes, and (iii) the

_ Guardian shall pay all recording and/or title insurance charges relating thereto. The Estate shall
be responsible for satlsfylng the real estate taxes and related charges through May 8,2013. The
Estate and the Guardian shall each be responsible for half of the real estate taxes and related
charges from May 9, 2013 through 11:59PM of the date immediately prior to the Closing Date.
As of the Closing Date the Guardian shall be responsible for the real estate taxes and related
charges. Any property tax payments for 808 Lexington that are past-due on the Closing Date
shall be immediately paid in full (including any interest and/or penalties) to the New York City
Department of Finance by the Guardian and the Estate, as apportioned. The Estate shall within
ten (10) days of the Closing Date, (x) provide to the Guardian any and all documents relating to
808 Lexington, including but not limited to documents relating to the day to day management of
808 Lexington and documents related to any tenancy or leasehold interest, and (y) transfer to the
Guardian any security deposit or other monies held with regard to, or on behalf of, any 808
Lexington tenant and any utility deposits.

(B) 330 Ocean Boulevard. The Estate, acting by and through Oliver Jr., as personal
representative, or acting through his successor or agent or its other appropriate representative,
shall transfer to the Guardian, for the benefit of Oliver Sr. (the “330 OB Conveyance™), any and
all right, title and interest in and to that certain real estate known as Unit 5A, 330 Ocean
Boulevard, Palm Beach, Florida (“330 OB”). Such transfer shall be evidenced by deed in such
form as may be reasonably required by the Guardian in order to convey to the Guardian 100% of
the Estate’s interest in 330 OB. As a result of the 330 OB Conveyance, the Guardian shall own
100% fee simple title to 330 OB. The Estate and Oliver Jr. hereby agree that neither the Estate
nor Oliver Jr. will further encumber, or cause to be encumbered, 330 OB prior to the Closing
Date with any lien or encumbrance unless such lien or encumbrance is permitted by the Guardian
in writing, it being understood that (i) the lien of any unpaid real estate taxes and related charges
and (ii) any mortgage affecting 330 OB as of the date hereof are hereby deemed to be permitted
by the Guardian. The Estate shall immediately remedy any failure on its part to comply with the
foregoing obligation. With respect to the 330 OB Conveyance, except as provided below: (i) the
Guardian shall pay all real estate transfer taxes associated with such transfer, (ii) there shall be
no adjustment of real estate or related taxes, and (iii) the Guardian shall pay all recording and/or
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title insurance charges relating thereto. The Guardian shall be responsible for satisfying the real
estate taxes and related charges on 330 OB from and after the date hereof.

(C) 39 East 67th Street. The Guardian, acting on behalf of Oliver Sr., shall
waive and/or relinquish, and hereby waives and relinquishes, in favor of the Estate, any and all
right, title and interest in and to that certain real estate known as 39 E. 67th Street, New York,
New York, also known as Block 1382, Lot 28 on the Tax Map of New York County (“39E67”).
If deemed necessary by the Estate, and upon prior written request from the Estate to the
Guardian, the Guardian shall evidence such transfer of Oliver St.’s interest, if any, in 39E67 to
the Estate by delivery of a deed in such form as may be reasonably required by the Estate and/or
by delivery of such other documents as requested by the Estate in order to convey marketable fee
simple title to 39E67 to the Estate, The Guardian shall execute and deliver such deed to the
Estate within five (5) business days following the giving of such written request. The Guardian
and Oliver Sr. hereby agree that neither Guardian nor Oliver Sr. will further encumber, or cause

" 'to be encumbered, 39E67 prior to the Closing Date With any lien or encumbrance unless such =~~~ "7 77 7

lien or encumbrance is permitted by the Estate in writing, it being understood that (i) the lien of
any unpaid real estate taxes and related charges and (ii) the mortgage affecting 39E67 as of the
date hereof are hereby deemed to be permitted by the Estate. The Guardian shall immediately
remedy any fajlure on its part to comply with the foregoing obligation. The Estate shall pay all
transfer taxes, title charges and recording fees associated with such transfer, The Estate shall be
liable for all expenses, maintenance costs and any other liabilities associated with 39E67.

(D) 82 Portland Place. The Guardian, acting on behalf of Oliver Sr., shall transfer
and/or relinquish, and hereby waives and relinquishes, to the Estate, any and all right, title and
interest in and to the leasehold interest in that certain residential apartment known as Flat V, 82
Portland Place, London, England (“82 Portland”). If deemed necessary by the Estate, and upon
prior written request from the Estate to the Guardian, the Guardian shall evidence such transfer
of Oliver Sr.’s interest, if any, in 82 Portland to the Estate by delivery of such instruments in
such forms as may be reasonably required by the Estate. The Guardian shall execute and deliver
such instruments to the Estate within five (5) business days following the giving of such written
request. The Guardian and Oliver Sr. hereby agree that neither the Guardian nor Oliver Sr. will
encumber 82 Portland prior to the Closing Date with any lien or encumbrance unless such lien or
encumbrance is permitted by the Estate in writing, it being understood that (i) the lien of any
unpaid real estate taxes and related charges, (ii) the existing ground lease, and (iii) any mortgage
affecting 82 Portland as of the date hereof are hereby deemed to be permitted by the Estate, The
Guardian shall immediately remedy any failure on its part to comply with the foregoing
obligation. The Estate shall pay all taxes associated with such transfer. The Estate shall be
liable for all expenses, maintenance costs and any other liabilities associated with 82 Portland.

(E)  Cash Payment. The Guardian, acting on behalf of Oliver Sr., will pay to the
Estate the amount of $150,000 in cash, which payment shall be made to the IOLTA account of
Levine & Susaneck, P.A. Such payment will be made by the Guardian within thirty (30) days of
the Closing Date or upon the sale of 808 Lexington, whichever is first in time.

3
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(F)  Mortgage on 808 Lexington. As of the Closing Date, the Guardian on behalf of
Oliver Sr., shall become the sole obligor of those certain mortgage notes (the “808 Notes”) and
all amounts due and owing thereunder (including but not limited to all principal, accrued interest,
fees and expenses, including legal fees and disbursements (the “Mortgage Debt”) that are
secured by, among other things, a consolidation, extension, and modification agreement dated
November 19, 2001, and those certain mortgages in the aggregate principal sum of $850,000 that
create a lien on 808 Lexington (the “808 Mortgages”). The 808 Notes and 808 Mortgages are
held by BTLLC pursuant to those certain assignment documents dated October 5, 2012 made by
Sovereign Bank, N.A. f/k/a Sovereign Bank, successor-by-merger to Independence Community
Bank, as Assignor, to Beachton Tuxedo LLC, as Assignee, including that certain Assignment of
Mortgage (the “Assignment”) recorded in the Office of the City Register of New York County
on October 31, 2012 as CRFN 2012000429258 (the 808 Notes, the 808 Mortgages, and the
Assignment are collectively referred to herein as, the “Mortgage Loan™). The Guardian shall
pay the Mortgage Debt in full, on or before August 31, 2013 (the “Forbearance Expiration
Date”), it being understood, agreed, and acknowledged by the Parties that BTLLC or its

... predecessor(s) previously accelerated the entire principal amount of the Mortgage Loan;

provided, however, that to the extent the amount of such total payment owing on the Mortgage
Debt exceeds $465,000 as of June 30, 2013, such excess amount shall be subtracted from the
$150,000 due and payable under (E) above (but shall not be deducted from the Mortgage Debt
payable by the Guardian to BTLLC). All interest on the Mortgage Debt accruing after June 30,
2013, and on or before the date the Mortgage Debt is paid in full, shall be payable 50% by the
Estate and 50% by the Guardian. Except in the event of a default hereunder by the Guardian, the
Estate, or Oliver Jr,, BTLLC hereby agrees to continue to forebear from taking action based on
the failure to make payments as required under the Mortgage Loan, including foreclosure (the
“Forbearance”), until the Forbearance Expiration Date. Notwithstanding anything contained in
this Agreement to the contrary (other than the Forbearance), the terms of the 808 Note and the
808 Mortgage shall remain in full-force and effect, and BTLLC shall have all the rights and
remedies contained in the documents evidencing the Mortgage Loan, until such time as the
Mortgage Debt is paid in full. The Parties agree to execute a stand-alone mortgage assumption
agreement (and accompanying affidavits) for recording with the New York County Clerk, in a
form reasonably acceptable to the parties, to memorialize the Guardian’s assumption of
mortgagor’s obligations under the Mortgage Loan,

(G) Attorneys Fees and Costs. The Parties acknowledge and agree that there are
attorneys fees and costs due Ciklin Lubitz Martens & O’Connell (“Ciklin Lubitz”) and Bill T,
Smith, P.A. pursuant to the fee agreement approved by the Florida Court on November 30, 2012
and the positive result or recovery attained by this Agreement. The Parties further acknowledge
and agree that such attorneys’ fees and costs shall be satisfied from 8§08 Lexington and 330 OB
in accordance with the Compromised Settlement Agreement approved by the Texas Court on
March 13, 2013 and the Florida Court on April 1, 2013.

(H)  Guardianship of Lorna Bivins, Ciklin Lubitz is holding $41,973.03 in its Trust
account, The Parties agree that the funds shall be utilized to partially satisfy compensation
obligations incurred in the Guardianship of Lorna Bivins, Case No. 502011GA000007XXXXSB.
From such funds the following payments shall be made: Steve Kelly, Legal Management
Services, Inc. in the amount of $6,500; Ciklin Lubitz Marten’s & O’Connell in the amount

4
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$11,000.00; Hark Yon et al in the amount of $22,473.03; Lavalle, Brown & Ronan in the amount
of $2,000. The Parties acknowledge the above payments are being made as “partial” payments,

) Stipulation and Dismissal. On the Closing Date, the Parties will collectively (i)
execute all stipulations of dismissal and other pleadings necessary and appropriate to voluntarily
dismiss, with prejudice, all of the Cases (described on Exhibit A attached hereto) and any other
claims by or among any of the Parties against one another, including without limitation all
appeals, and as otherwise related to the foregoing described properties and ownership matters,
excepting only the excluded claims as described on Exhibit A; (ii) file with the appropriate
courts all such stipulations of dismissal and other documents and pleadings required to effectuate
such dismissals, and (iii) take all steps reasonably necessary to effectuate all of the foregoing as
soon as reasonably practicable.

&) Releases.

) Subject to the performance in full by each of (a) Oliver Jr., acting

individually and as personal representative on behalf of the Estate, and (b) BTLLC, of their— -~ - -

respective promises and covenants herein, the failure of which shall void this paragraph (J)(i),
the Guardian, acting on behalf of Oliver Sr. and each and all of Oliver, Sr.’s past, present and
future heirs, successors, predecessors, assigns, advisors, attorneys, representatives and agents
(collectively including the Guardian, the “Oliver Sr. Persons™), hereby release, acquit, and
forever discharge Oliver Jr., individually, and each and all of his respective past and present
heirs, successors, predecessors, assigns, advisors, attorneys, representatives and agents
(collectively including Oliver Jr., the “Oliver Jr. Persons™), the Estate and each and all of its
respective past, present and future heirs, successors, predecessors, assigns, advisors, attomeys,
representatives and agents (collectively including the Estate, the “Estate Persons™), and BTLLC
and each and all of its respective past, present and future heirs, successors, predecessors, assigns,
advisors, attorneys, representatives and agents (collectively including BTLLC, the “BTLLC
Persons”), from any and all claims, counterclaims, demands, causes of actions, liabilities,
contracts, agreements, promises, obligations or defenses of any kind whatsoever, whether known
or unknown, related to or arising out of the matters described herein and in the Cases, which any
of the Oliver Sr. Persons have or may have against any or all of the Oliver Jr, Persons, the Estate
Persons, the BTLLC Persons, occurring from the beginning of the world to the date of this
Agreement, and the Oliver Sr. Persons further agree that this Agreement may be pleaded and
shall serve as a full defense to any action, suit or other proceeding covered by the terms of this
Agreement which is or may be initiated, prosecuted or maintained, it being agreed and
understood, however, that notwithstanding the foregoing, the obligations of this Agreement
remain in full force and effect as an agreement of the Parties and as an Order of the Florida Court
upon the Florida Court’s approval hereof.

(if)  Subject to the performance in full by each of (a) the Guardian, acting on
behalf of Oliver Sr., (b) the Estate, and (c) BTLLC, of their respective promises and covenants
herein, the failure of which shall void this paragraph (J)(ii), the Oliver Jr, Persons hereby release,
acquit, and forever discharge the Oliver Sr. Persons, the Estate Persons, and the BTLLC Persons,
from any and all claims, counterclaims, demands, causes of actions, liabilities, contracts,
agreements, promises, obligations or defenses of any kind whatsoever, whether known or
unknown, related to or arising out of the matters described herein and in the Cases, which any of

5
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the Oliver Jr. Persons have or may have against any or all of the Oliver Sr. Persons, the Estate
Persons, or the BTLLC Persons, occurring from the beginning of the world to the date of this
Agreement, and the Oliver Jr. Persons further agree that this Agreement may be pleaded and
shall serve as a full defense to any action, suit or other proceeding covered by the terms of this
Agreement which is or may be initiated, prosecuted or maintained, it being agreed and
understood, however, that notwithstanding the foregoing, the obligations of this Agreement
remain in full force and effect as an agreement of the Parties and as an Order of the Florida Court
upon the Florida Court’s approval hereof.

(iii)  Subject to the performance in full by each of (a) the Guardian, acting on
behalf of Oliver Sr., (b) Oliver Jr., acting individually, and (c) BTLLC, of their respective
promises and covenants herein, the failure of which shall void this paragraph (J)(iii), the Estate
Persons hereby release, acquit, and forever discharge the Oliver Sr. Persons, the Oliver Jr.
Persons, and the BTLLC Persons, from any and all claims, counterclaims, demands, causes of
actions, liabilities, contracts, agreements, promises, obligations or defenses of any kind
whatsoever, whether known or unknown, related to or arising out of the matters described herein

~ and in the Cases, which any of the Estate Persons have or may have against any or all of the ~ = =~
Oliver Sr. Persons, the Oliver Jr. Persons, or the BTLLC Persons, occurring from the beginning
of the world to the date of this Agreement, and the Estate Persons further agree that this
Agreement may be pleaded and shall serve as a full defense to any action, suit or other
proceeding covered by the terms of this Agreement which is or may be initiated, prosecuted or
maintained, it being agreed and understood, however, that notwithstanding the foregoing, the
obligations of this Agreement remain in full force and effect as an agreement of the Parties and
as an Order of the Florida Court upon the Florida Court’s approval hereof,

(iv)  Subject to the performance in full by each of (a) the Guardian, acting on
behalf of Oliver Sr., (b) Oliver Jr., acting individually, and (c) Oliver Jr., acting on behalf of the
Estate, of their respective promises and covenants herein, the failure of which shall void this
paragraph (J)(iv), the BTLLC Persons, hereby release, acquit, and forever discharge the Oliver
Sr. Persons from any and all claims, counterclaims, demands, causes of actions, liabilities,
contracts, agreements, promises, obligations or defenses of any kind whatsoever, whether known
or unknown, related to or arising out of the matters described herein and in the Cases, which any
of the BTLLC Persons have or may have against the Oliver Sr. Persons occurring from the
beginning of the world to the date of this Agreement, and the BTLLC Persons further agree that
this Agreement may be pleaded and shall serve as a full defense to any action, suit or other
proceeding covered by the terms of this Agreement which is or may be initiated, prosecuted or
maintained, it being agreed and understood, however, that notwithstanding the foregoing, the
obligations of this Agreement remain in full force and effect as an agreement of the Parties.

V) Nothing in any of the foregoing releases shall be construed to release any
of the Parties from their obligations as set forth in this Agreement or shall release any claims
specifically excluded on Exhibit A.

4, Enforcement of Obligations. The Parties understand and agree that notwithstanding any

contrary terms in this Agreement, in the event any party fails to comply with any of the party’s

obligations as set forth in Sections 2 and 3 of this Agreement, the party to whom the obligation is

owed shall have the right to enforce the terms set forth therein, and the legal fees and costs
6 .
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incurred by the aggrieved party in enforcing such terms shall be paid by the Party found to be in
breach of such terms.

S. No Admission of Liability, The Parties understand and agree that this Agreement is only
a compromise in settlement of disputed claims and matters and shall not be construed as an
admission of liability or wrongdoing by any party.

6. Waiver of Interim and Final Report. Oliver Jr. hereby waives any and all objections to
any interim or final report prepared or to be prepared and submitted by the Guardian to the
Florida Court, including without limitation any accounting, plan, discharge, compensation and
expenses of the Guardian, attorneys fees and costs. The Guardian hereby waives any and all
objections to any interim or final report prepared or to be prepared and submitted by Oliver Jr. as
the Personal Representative of the Estate to the Florida Court, including without limitation any
accounting, plan, discharge, compensation and expenses of the Personal Representative,
attorneys fees and costs.

- 7. -Continued Guardianship. The Parties hereby agree that none shall object, in any manner, ™~ -
to Curtis C. Rogers’ continued service as the Guardian at least until the consummation in full of
this Settlement or the appointment of the Successor Guardian as contemplated in the
Compromised Settlement Agreement, whichever occurs first.

8. Authority. Each Party executing this Agreement hereby represents and warrants that it
has full power and authority to enter into this Agreement. Each individual executing this
Agreement on behalf of an entity Party hereby represents and warrants that he or she has the full
power and authority to so execute this Agreement.

9. No_Assignment. Each Party represents and warrants that it is the lawful owner of all
claims being released by such Party and has not assigned any released claim or portions thereof
to any other person or entity. In the event that a Party shall have assigned, sold, transferred, or
otherwise disposed of any claim or other matter herein released, such Party shall hold harmless
and indemnify the other Parties to this Agreement from and against any loss, cost, claim or
expense, including but not limited to all costs related to the defense of any action, including
attorneys’ fees, based upon, arising from, or incurred as a result of any such claim or matter.

10.  Confidentiality. The terms of this Agreement shall remain confidential, and none of the
Parties shall disclose such terms to any third party (other than a Party’s affiliates, officers,
directors, employees, shareholders, partners, members, managers, attorneys, accountants,
auditors, or governmental agencies), except as may be required by law or fiduciary duty. In the
event any of the Parties shall receive a subpoena, discovery request or other legal process
seeking the production or disclosure of this Agreement or the terms of the Agreement, such party
promptly shall notify the other Parties to enable them to seek a protective order. However, no
Party shall be precluded by this provision from complying with any such subpoena, discovery
request or other legal process seeking production or disclosure of this Agreement unless ordered
by a court of competent jurisdiction not to comply. Any failure to keep the terms and conditions
of this Agreement confidential shall be a default, entitling the non-defaulting Party to the default
remedies set forth in this Agreement or otherwise permitted by law.

7
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11. Understanding and Counsel. The Parties further represent and warrant that;
(A)  They have read and understand the terms of this Agreement.

(B)  They have been represented by counsel with respect to this Agreement and all
matters covered by and relating to it,

(C)  They have entered into this Agreement for reasons of their own and not based
upon any representation of any other person other than those set forth herein.

12. Legal Fees and Costs. Except as provided herein, each of the Parties shall pay its own
respective costs and attorneys’ fees.

13.  Entire Agreement. This Agreement constitutes the entire agreement with respect to the
subject matter addressed herein and supersedes any prior written and/or verbal agreement
between the Parties, including the Memorandum of Understanding among the Parties, dated May

-8, 2013; but excluding the 808 Notes and the 808-Mortgages, and -any-other- agreement by, -~ - --
between, or among BTLLC, the Estate, and/or Oliver Jr. dated on or after May 7, 2013,

14.  Amendments. This Agreement may not be orally modified. This Agreement may only be
modified in a writing signed by all of the Parties.

15.  Illegality or Unenforceability of Provisions. In the event any one or more of the
provisions contained in this Agreement shall for any reason be held by a court of competent
jurisdiction in whole or in part to be invalid, illegal or unenforceable in any respect, such
invalidity, illegality or unenforceability shall not affect any other provision of this Agreement. A
reviewing court also shall have the authority to amend or “blue pencil” this Agreement so as to
make it fully valid and enforceable.

16.  Successors, Assigns and Third Party Beneficiaries. This Agreement shall be binding on,
inure to the benefit of, and be enforceable by, each of the Parties, and each of their respective
personal representatives, heirs, successors and assigns.

17. Headings. All headings and captions in this Agreement are for convenience only and
shall not be interpreted to enlarge or restrict the provisions of the Agreement.

18, Waiver and Modification. The failure of a Party to insist, in any one or more instances,
upon the strict performance of any of the covenants of this Agreement, or to exercise any option
herein contained, shall not be construed as a waiver, or a relinquishment for the future, of such
covenant or option, but the same shall continue and remain in full force and effect,

19.  Further Necessary Actions. To the extent that any document or action is reasonably
required to be executed or taken by any Party to effectuate the purposes of this Settlement
Agreement, the Party will execute and deliver such document or documents to the requesting
Party or take such action or actions at the request of the requesting Party.

20. Florida Law. The Parties understand and agree that this Agreement shall be construed
and interpreted in accordance with the laws of the State of Florida, without giving effect to
8
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principles of conflicts of law that would require the application of the law of any other
jurisdiction; and provided, however, that except as to the location of the realty where specific
enforcement is sought, the law of such jurisdiction shall govern. Notwithstanding the foregoing,
the laws of the State of New York shall govern and control all controversies arising out of this
Agreement which may relate to New York State, including but not limited to 808 Lexington,
39E67, the 808 Notes, the 808 Mortgages, the Mortgage Loan, and the Mortgage Debt
(collectively, the “New York Matters”).

21.  Construction of Settlement Agreement. The Parties acknowledge that this Agreement is
the product of negotiations by Parties represented by counsel of their choice and that the
language of this Agreement shall not be presumptively construed either in favor or against any of
the Parties but shall be given a reasonable interpretation,

22.  Notices. Any notices that the Parties may wish to serve upon each other pursuant to this
Agreement shall be served by hand, facsimile, email, or overnight courier service as follows:

“"TO THE GUARDIAN: -
Curtis C. Rogers
710 First Avenue South
Lake Worth, FL 33460
Email: rogersdna@gmail.com

“With a copy to:
Brian M. O’Connell, Esq.
Ashley N. Crispin, Esq.
Ciklin Lubitz Martens & O’Connell
515 N. Flagler Dr., 20" Floor
West Palim Beach, FL 33401
Facsimile: 561-833-4209
Email: boconnell@ciklinlubitz.com
acrispin@ciklinlubitz.com

And to:
Keith B. Stein, Esq.
- Roy C. Justice, Esq,
Beys Stein Morbargha & Berland LLP
405 Lexington Avenue, 7" Floor
New York, NY 10174
Facsimile: 646-755-3599
Email: kstein@beysstein.com
rjustice@beysstein.com

TO OLIVER BIVINS, JR.: With a copy to:
Oliver Bivins, Jr. Donna P. Levine, Esq.
39 E. 67" St, Levine & Susaneck, P.A.

New York, NY 10065
Email: o.bivins.ii@gmail.com

Bivins/Seitlement Agmt/2013-07-10

324 Datura Street, Suite 145
West Palm Beach, FL 33401
Facsimile: 561-820-8099 _
Email: dlevinelaw@aol.com

And to:
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TO BEACHTON TUXEDO LLC;
Edward Kuhnel

49 West Lake Stable Road

Tuxedo Park, NY 10987

Facsimile: N/A

Email: edward. kuhnel@gmail.com
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Mark N. Axinn, Esq,

Brill & Meisel

845 Third Avenue

New York, NY 10022

Email: markaxinn@hotmail.com

With a copy to:
Peter G. Goodman, Esq.

Benjamin Gorelick, Esq.

Smith, Gambrell & Russell, LLP
250 Park Avenue, Suite 1900
New York, NY 10177

Facsimile: 212-907-9865
Email: pgoodman@srglaw.com;
bgorelick@sgrlaw.com

23, Counterparts and Electronic Signature. This Agreement may be executed in one or more
counterparts, each of which is deemed to be an original hereof, and all of which shall be
considered one and the same document as if all Parties had executed a single original document.
This Agreement may be executed in Portable Document Format and each signature thereto shall
be and constitute an original signature, again as if all Parties had executed a single original
document.

24.  Continuing Jurisdiction. The Florida Court shall retain continuing jurisdiction over the
Petitioners and enforcement of this Agreement (with respect to the Petitioners only) until all
property transfers and monetary payments required by this Agreement have been made. During
such period and except with respect to the New York Matters, any disputes or controversies
arising with respect to the interpretation, enforcement or implementation of this Agreement shall
be resolved by motion to the Florida Court. Notwithstanding anything to the contrary, all
disputes and/or controversies arising out of the New York Matters at any time shall be resolved
in the New York courts, and the Parties hereby submit to the jurisdiction of such courts for such
purpose.

25.  Survival. All of the representations, warranties and covenants set forth in this Agreement
shall survive the performance by the Parties of their obligations hereunder.

- Remainder of Page Intentionally Left Blank — Signatures Appear on Next Page -
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IN WITNESS WHEREQF, the Parties have executed and delivered this Agreement as of
the date first set forth above.

' _OIwcr B1v,ms Jr. ' R
Individually, and as Personczl Rep; e,s'enr(mve_ I

= | of the Estate of
Lorna Bivins.

L . S .
s rm e -

11
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EXHIBIT A
CASES TO BE DISMISSED AND/OR OBJECTIONS TO BE WAIVED

1. Dismissed - Petition to Determine Beneficiaries, In Re: Estate of Lorna Bivins,
Circuit Court of the Fifteenth Judicial Circuit, Palm Beach County, Florida, Probate
Division, File No, 502011CP001130XXXXMB.

2. Dismissed - Curtis Rogers, as Guardian of Oliver Bivins, Sr. v. Oliver Bivins, as
Personal Representative of the Estate of JLoma Bivins Complaint,
502013CA 006086 XXX XMB/AJ excepting COUNT 3- DECLARATORY ACTION
- TAXES and any claim by the Guardian for contribution, or otherwise, relating to
potential or current income tax liabilities for the period of time predating January 1,
2011 of Oliver Sr, the Guardian and/or the Estate.

3. Waiver - The Estate and/or Oliver Jr.’s objections to Guardian Compensation and
Expenses and the- Guardian’s Attorney’s Fees and Costs, including but-not limited to- - - - -
Ciklin Lubitz, Bill T. Smith, P.A., and Beys Stein Mobargha & Berland LLP, and any
report of the Guardian, including but not limited to any Plans, Accountings, Petition
for Discharge, In Re: Guardianship of Oliver Bivins, Circuit Court of the Fifteenth
Judicial Circuit, Palm Beach County, Florida, Guardianship Division, File No.
502011GA000006XXXXSB.

4, Dismissed - Petition to Order Personal Representative of the Estate of Lorna Bivins to
Disgorge Chase Account Funds In Re: Guardianship of Oliver Bivins, Circuit Court
of the Fifteenth Judicial Circuit, Palm Beach County, Florida, Guardianship Division,
File No. 50201 1GA000006 XXX XSB.

5. Dismissed - Petition to Order Oliver Bivins, II to Disgorge Chase Account Funds In
Re: Guardianship of Oliver Bivins, Circuit Court of the Fifteenth Judicial Circuit,
Palm Beach  County, Florida, Guardianship  Division, File No,
502011GA000006XXXXSB.

6. Dismissed - Petition to Order Personal Representative of the Estate of Lorna Bivins to
Disgorge Chase Account Funds In Re: Guardianship of Lorna Bivins, Circuit Court
of the Fifteenth Judicial Circuit, Palm Beach County, Florida, Guardianship Division,
File No. 50201 1GA000007XXXXSB.

7. Dismissed - Petition to Order Oliver Bivins, II to Disgorge Chase Account Funds In
Re: Guardianship of Lorna Bivins, Circuit Court of the Fifteenth Judicial Circuit,
Palm Beach  County, Florida, Guardianship  Division, File No.
02011GA000007XXXXSB.

8. Dismissed - Curtis C. Rogers, as Guardian of Oliver Bivins, Sr. v. Oliver Bivins, as
Personal Representative of the Estate of Loma Bivins, Oliver Bivins, individually,
and Beachton Tuxedo LLC, Supreme Court of the State of New York, County of New
York, Index No. 650242/2013.

12
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9. Dismissed- Partition Action- Oliver Bivins, as Personal Representative of the Estate
of Lorna vs. Curtis Rogers, as Guardian of Oliver Bivins, File No:
502013CP000632X X XXSB.

10. Dismissed- Appeal by Oliver Bivins, individually and Personal Representative of the
Lorna Bivins vs. the Guardianship of Oliver Bivins, Case No: 4D13-1363.

11, Waiver- The Estate and/or Oliver Jr.’s objections to Stephen Kelly, Emergency
Temporary Guardian of Lorna Bivins and Oliver Bivins, Petition for Discharge, Final
Accounting and any other report, plan, pleading or paper filed by Mr. Kelly.

12. Dismissed - Casey Ciklin v. The Estate of Lorna Bivins, collection of Lorna Bivins
Guardianship Attorneys’ fees and costs, Circuit Civil Court, Palm Beach County,
Florida, File No, 2011CC011689XXXXMB.

13. Dismissed- Steven Kelly v, Estate of Lorna Bivins, collection of ETG compensation

- and expenses in Lorna Bivins Guardianship,-Palm-Beach -County-Circuit-Court,-Case ~ - = =~ - -~

No. 2011CCO011688XXXXXMB.
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EXHIBIT B

FORM OF DEED

808 Lexington Avenue

14
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NY - 1005 Bargain and Sale Deed, with Covenant against Grantors Acts-Individual or
Corporation (Single Sheet)

CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT - THIS
INSTRUMENT SHOULD BE USED BY LAWYERS ONLY.

THIS INDENTURE, made as of the day of ,2013
BETWEEN

Oliver Bivins as Executor of the Estate of Lorna Bivins a/k/a Lorna M. Bivins, c/o Mark N,
Axinn, Esq., Brill & Meisel, 845 Third Avenue, New York, NY 10022, and Curtis C. Rogers, as
Guardian of the person and property of Oliver Bivins a/k/a Oliver Bivins, III, c¢/o Beys Stein
Mobargha & Berland, LLP, The Chrysler Building, 405 Lexington Avenue, 7" f1., New York,
NY 10174,

parties of the first part, and

Curtis C. Rogers, as Guardian of the person and property of Oliver Bivins, c/o Beys Stein
Mobargha & Berland, LLP, The Chrysler Building, 405 Lexington Avenue, 7" 1., New York,
NY 10174,

party of the second part,

WITNESSETH, that the party of the first part, in consideration of Ten and no/100 ($10.00)
Dollars paid by the party of the second part, does hereby grant and release unto the party of the
second part, the heirs or successors and assigns of the party of the second part forever,

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the City, County and State of New York described as follows:
808 Lexington Avenue, New York, NY, Block 1397, Lot 16 on the Tax Map of New York
County, and more fully described on Schedule A annexed hereto and made part hereof.

BEING the same premises previously conveyed by deed dated December 27, 1988 from Wilson
Furnished Leasing, Inc., as grantor, to Lorna Bivens a/k/a Lorna M. Bivens and Oliver Bivens,
111, collectively as grantee, and recorded on January 9, 1989 in Reel 1518, Page 623.

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any
streets and roads abutting the above described premises to the center lines thereof;,

TOGETHER with the appurtenances and all the estate rights of the party of the first part in and
to said premises; TO HAVE AND TO HOLD the premises herein granted unto the party of the
second part, the heirs or successors and assigns of the party of the second part forever.

AND the party of the first part covenants that the party of the first part has not done or suffered
anything whereby the said premises have been encumbered in any way whatever, except as
aforesaid.
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AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that
the party of the first part will receive the consideration for this conveyance and will hold the
right to receive such consideration as a trust fund to be applied first for the purpose of paying the
cost of the improvement and will apply the same first to the payment of the cost of the
improvement before using any part of the total of the same for any other purpose. The word
“party” shall be construed as if it read “parties” whenever the sense of this indenture so requires.

IN WITNESS WHEREOF, the party of the first part has duly executed this deed
the day and year first above written.

Oliver Bivins as Executor of the Estate of Lorna
Bivins

Curtis C. Rogers, as Guardian of the person and
property of Oliver Bivins
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STATE OF NEW YORK )

) ss.:
COUNTY OF NEW YORK )
On the ___ day of » 2013 before me, the undersigned, personally appeared Curtis C.

Rogers, personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their
signature(s) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument,

Notary Public

STATE OF NEW YORK )
) ss.:
COUNTY OF NEW YORK )

Onthe __ day of , 2013 before me, the undersigned, personally appeared Oliver Bivens,
personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their
signature(s) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument.

Notary Public
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RECORD AND RETURN TO:

Beys Stein Mobargha & Berland, LLP
The Chrysler Building
405 Lexington Avenue-7" fl.
New York, NY 10174
Attn: Keith B. Stein, Esq.

PROPERTY ADDRESS & TAX MAP DESIGNATION

808 Lexington Avenue, New York, NY
Block: 1397
Lot: 16
County: New York
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SCHEDULE A

BEGINNING at a point on the westerly side of Lexington Avenue distant forty feet five
inches northerly from the corner formed by the intersection of the westerly side of
Lexington Avenue and the northerly side of 62™ Street; rumning thence WESTERLY
parallel with 62" Street and part of the distance through a party wall eighty feet; thence
NORTHERLY parallel with Lexington Avenue twenty feet; thence EASTERLY parallel
with 62™ Street, and part of the distance through a party wall eighty feet to the westerly
side of Lexington Avenue and thence SOUTHERLY along the westerly side of
Lexington Avenue twenty feet to the point or place of BEGINNING.

Said premises being known as and by the street number 808 Lexington Avenue,

The said premises are being sold and are being conveyed subject to Party-wall
Agreement, recorded in Liber 3672 of Conveyances, atpage 367,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION

Case No.:
District Judge:
Magistrate Judge:

JULIAN BIVINS, as Personal Representative
of the ancillary Estate of Oliver Wilson Bivins,

Plaintiff,
VS.
CURTIS CAHALLONER ROGERS, JR.,
as former guardian, STEPHEN M. KELLY,
as successor guardian, BRIAN M. O'CONNELL,
ASHLEY N. CRISPIN, CIKLIN LUBITZ &
O'CONNELL, KEITH B. STEIN,
BEYS LISTON MOBARGHA & BERLAND, LLP
f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP,
and LAW OFFICES OF KEITH B. STEIN, PLLC,
n/k/a STEIN LAW, PLLC,

Defendants.

COMPLAINT

COMES NOW the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, by and through his undersigned counsel, and sues CURTIS
CAHALLONER ROGERS, JR., the former guardian of Oliver Bivins (the “Ward”), STEPHEN
M. KELLY, as successor guardian of the Ward, BRIAN M. O'CONNELL, ASHLEY N. CRISPIN,
CIKLIN LUBITZ & O'CONNELL, KEITH B. STEIN, BEYS LISTON MOBARGHA &
BERLAND, LLP f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP, and LAW OFFICES

OF KEITH B. STEIN, PLLC, n/k/a STEIN LAW, PLLC, and says:
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JURISDICTION AND VENUE

1. The Ward, Oliver Wilson Bivins, died on March 2, 2015. The Ward was a citizen
of, and domiciled in, Amarillo, Potter County, Texas on the date of his death.

2. Julian Bivins (hereinafter, "Julian”) is the Personal Representative of the ancillary
Estate of the deceased Ward in Palm Beach County, Florida (the “Deceased Ward”).

3. Curtis Rogers (hereinafter, "Rogers") is the former guardian of the Deceased Ward.
Rogers resides in Palm Beach County, Florida.

4. Stephen M. Kelly (hereinafter, “Kelly”) is the successor guardian of the Deceased
Ward. Kelly resides in Boynton Beach, Palm Beach County, Florida.

5. Brian M. O'Connell (hereinafter, "O'Connell") resides and does business in Palm
Beach County, Florida.

6. Ashley N. Crispin (hereinafter, "Crispin") resides and does business in Palm Beach
County, Florida.

7. Ciklin Lubitz & O'Connell (hereinafter, "Ciklin") is a law firm with its principal
place of business in Palm Beach County, Florida.

8. Keith B. Stein (hereinafter, "Stein™) resides in New York, but does business in Palm
Beach County, Florida.

0. Beys Liston Mobargha & Berland, LLP f/k/a Beys Stein Mobargha & Berland, LLP
(hereinafter, "Beys") is a limited liability partnership doing business in Palm Beach County,
Florida with its principal place of business in New York.

10. The Law Offices of Keith B. Stein, PLLC n/k/a Stein Law, PLLC (hereinafter,
"Stein Law Firm") is a limited liability partnership doing business in Palm Beach County, Florida

with its principal place of business in New York.



Case 9:15-cv-81298-KAM Document 1 Entered on FLSD Docket 09/17/2015 Page 3 of 18

11. Stein, Beys, and Stein Law Firm committed tortious acts in Palm Beach County,
Florida which resulted in the causes of actions under this complaint causing injury to the Estate of
the Deceased Ward in Palm Beach County, Florida. Stein, Beys, and the Stein Law Firm expected
or should reasonably have expected to have consequences in Palm Beach County, Florida because
they each derived substantial revenue from the legal services they provided Rogers and Kelly from
New York to Florida.

12. Plaintiff is a deemed a citizen of the State of Texas, the same state as the decedent
under 28 U.S.C. § 1332 (¢)(2).

13. Defendants are all citizens of states other than Texas for purposes of 28 U.S.C.
§1332.

14.  This is an action for money damages that exceed $75,000.00, exclusive of interest,
attorney’s fees and costs.

15.  Accordingly, this is a civil action which falls within the Court’s original jurisdiction
under 28 U.S.C. § 1332 (diversity of citizenship).

GENERAL ALLEGATIONS

16. Oliver Bivins’ (hereinafter, “Oliver Sr.”) first marriage was to Dorothy Bivins and
they had a child, Julian Bivins.

17. In 1961, Oliver Sr. married Lorna Bivins (hereinafter, "Lorna"), a woman 25 years
younger from New York.

18. In approximately 1990, when Oliver Sr. was approximately 70 years old, he and
Lorna adopted a child together, Oliver Bivins, Jr. (hereinafter "Oliver Jr.").

19. At all material times during the marriage, Oliver Sr. lived in Amarillo, Texas and

Lorna and Oliver Jr. lived in New York, New York at 67th Street, although for intermittent periods



Case 9:15-cv-81298-KAM Document 1 Entered on FLSD Docket 09/17/2015 Page 4 of 18

of time, Lorna and Oliver Jr. resided in Palm Beach, Florida at Lorna and Oliver Sr.’s
condominium.

20. On March 5, 1992, Oliver Sr. created a joint trust with Lorna to which he transferred
family owned oil and mineral rights in Amarillo, Texas (hereinafter the “Joint Trust”).

21. In addition to the oil and mineral rights in Amarillo, Texas, the couple owned the
following four properties as follows. Lorna owned a property at 82 Portland Place in London,
England (hereinafter “London Property”) and a property at 67th Street in New York, New York
(hereinafter “67™" Street”) and Lorna and Oliver Sr. owned together, as tenants by the entirety,
properties at 808 Lexington Avenue, New York, New York (hereinafter “808 Lexington”) and 330
South Ocean Blvd., Palm Beach, Florida (hereinafter “Ocean Blvd”). (The properties identified
in this paragraph will be collectively referred to herein as “The Properties”.)

22. On April 12, 2010, Oliver Sr. filed for divorce from Lorna in Amarillo, Texas
seeking to dissolve the marriage and terminate the Joint Trust.

23.  On July 28, 2010, the Court entered a Final Decree of Divorce and an Order
Terminating the Joint Trust.

24. In the divorce, Oliver Sr. received everything, including the oil and mineral rights
in Amarillo, Texas.

25. The Texas Court made no provision in its order, however, with respect to The
Properties and no Guardian or other Defendant made any effort to re-open the Texas divorce
proceeding to address the property rights of the parties pertaining to the Properties.

26. Lorna continued to hold the London and 67th Street properties in her name alone,
although Oliver Sr. funded these properties to the extent not covered by tenants renting the

properties, and the properties at 808 Lexington Avenue and 330 Ocean Boulevard, which were
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held as tenants by the entirety prior to the divorce, became held by Lorna and Oliver Sr. as tenants
in common.

27. Following the divorce, Oliver Sr. transferred to Julian interests owned by Oliver Sr.
in several parcels of real property, including the oil and mineral rights in Amarillo, Texas and a
condominium in Amarillo, Texas.

28. On or about January 5, 2011, petitions to determine incapacity for both Oliver Sr.
and Lorna were filed and an emergency temporary guardian, Stephen Kelly, was appointed over
their person and property.

29. Lorna passed away in February 2011, shortly after the temporary guardianship was
established.

30.  Oliver Jr. was appointed the personal representative of the estate of Lorna Bivins.

31. On or about May 10, 2011, the Court appointed Rogers as the limited guardian of
the person and property of Oliver Sr.

Texas Settlement

32. Rogers investigated the transfers of real property from Oliver Sr. to Julian and
sought approval from the Florida guardianship court to bring an action against Julian and Julian
simultaneously filed an action in Texas to validate the transfers.

33. The Florida guardianship court entered an order permitting Rogers to retain counsel
on a contingency basis to prosecute and defend the actions involving the transfers.

34. Rogers, with a Texas supervising guardian, was appointed in Texas as guardian of
Oliver Sr.'s property in Texas.

35.  On or about February 27, 2013, Julian and Rogers entered into a settlement

agreement as to the Texas proceedings (hereinafter “Texas Settlement”).
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36. The Properties were not the subject of the Texas lawsuit and the Texas Settlement
made no provision for them.

37.  As part of the Texas Settlement, Julian was required to transfer back to Oliver Sr.
all of the Texas real property previously transferred to Julian, except that Julian was permitted to
keep the Ranch and all interim distributions and other proceeds Julian had already received from
the real property.

38. The Texas properties were transferred to a trust for the benefit of Julian and Oliver
Sr. (hereinafter the "Texas Trust™) with Julian having a 37% interest in the Texas Trust and Oliver
Sr. having a 63% interest in the Texas Trust.

39.  Asamajor consideration for Julian entering into the Texas Settlement, Rogers was
to resign as guardian of Oliver Sr. in Texas and Florida within thirty (30) days of court approval
of the Texas settlement, and Steve Kelly was to serve as successor guardian.

40. Rogers was required to submit a final accounting and documents necessary to
obtain an order of discharge from the Texas and Florida guardianships within 30 days of the
approval of the Texas settlement by the Texas and Florida guardianship courts.

41.  As part of the Texas Settlement, Rogers was released from liabilities for his errors
and omissions and other breaches of his fiduciary obligation, only through the date of the Texas
Settlement.

42. The Florida guardianship court approved the settlement on April 1, 2013.

New York Settlement

43. In November 2012, Rogers entered into a contingency fee/hybrid agreement with
Ciklin to initiate an action in Florida requesting that the Court presiding over the Lorna estate (the

“Lorna Court”) give no full faith and credit to the Texas Divorce Decree, so that the Lorna Court
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would deem the Properties to pass to Oliver Sr. as though he were still married to Lorna at the time
of her death. (“Florida Beneficiary Petition”).

44, In or about October 2012, Rogers also engaged Keith Stein of Beys to partition the
808 Lexington property (“New York litigation”).

45, Prior to initiating the partition action of 808 Lexington, Stein had only prepared, at
best, one prior partition action in the course of his more than two decades of practice.

46. At the time of the partition action, and for several years prior, 808 Lexington was
encumbered by a mortgage in the original principal sum of $850,000.00 (“808 Mortgage”).

47. By the time of the partition action, the balance of the mortgage was approximately
$387,000.00.

48. Prior to, and following the date of the Texas Settlement, Rogers failed to take any
action to pay, monitor, negotiate, or prevent default, acceleration, or negative consequences to the
Ward in connection with the 808 Mortgage.

49, On or about October 5, 2012, unbeknownst to Julian, and presumably because
Rogers had not taken any action to manage the 808 Lexington asset or liabilities and the 808
Mortgage was in default, the son of the paralegal of Oliver Jr.’s attorney (who was also a close
friend of Oliver Jr.) surreptitiously formed a corporation known as Beachton Tuxedo, LLC
(“Beachton”) and acquired the 808 Mortgage via an Assignment of Mortgage (“Assignment”) for
the outstanding balance owed on the mortgage.

50.  Asofthe date of the Assignment, the notes secured by the Mortgage were in default,
had been accelerated by Beachton and gave Beachton the right to foreclose on 808 Lexington. The

default interest rate on the Beachton mortgage was 17%.
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51.  As further consideration for Beachton to acquire the 808 Mortgage and not
foreclose on it, Oliver Jr., individually, and as personal representative of the Estate of Lorna,
assigned to Beachton, 40% of the equity interest in 808 Lexington, which, at a bare minimum,
provided Beachton with an interest of far more than a million dollars, (on a $387,000 mortgage)
yet Beachton continued to charge interest at the maximum rate allowable under the 808 Mortgage.

52.  Accordingly, the assignment by Oliver Jr. resulted in a potentially usurious interest
being charged by Beachton on the 808 Mortgage, or alternatively, a satisfaction of the 808
Mortgage.

53. In July 2013, Roger, as guardian for Oliver Sr., Oliver Jr., individually and as
personal representative of the Estate of Lorna, and Beachton entered into a settlement agreement
to settle the Florida Beneficiary Petition and the New York Litigation (hereinafter referred to as
the “New York Settlement.” A true and correct copy of the New York Settlement Agreement is
attached hereto as Exhibit “A” and incorporated herein by reference.

54. Pursuant to the New York Settlement, Oliver Jr. agreed to transfer to Oliver Sr. the
50% interest of the Estate of Lorna in 808 Lexington and Ocean Boulevard, such that as a result
of such transfers, Oliver Sr. would own 100% fee simple interest in 808 Lexington and Ocean
Boulevard.

55. The Estate of Lorna was required to satisfy all real estate taxes and related charges
through May 8, 2013, and one-half of the real estate taxes and related charges from May 9, 2013,
through the date immediately prior to the closing date.

56.  Additionally, in connection with the New York Settlement, Oliver Jr. and Beachton
agreed that the 40% interest in the 808 Lexington that Oliver Jr. had assigned to Beachton when it

took over the 808 Mortgage, would be transferred to a 20% interest in the 67" Street property,
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which amounted to an interest by Beachton of well over a million dollars. (The percentage change
in the transfer was due to the fact that the value of the 67" Street property was significantly higher
that the value of 808 Lexington.

57. Notwithstanding Beachton’s acceptance of the 20% interest in 67" Street, Beachton
continued to charge the maximum interest rate allowable under the 808 Mortgage, plus late fees,
which combined with the 20% interest in 67" Street, constituted a usurious rate of interest, or
alternatively, a satisfaction of the 808 Mortgage.

58.  The closing date under the New York Settlement was to occur within ten (10)
business days of the date upon which all approvals have been received from the Florida court, and
each such other court. No other such court approval was required to approve the New York
Settlement besides the Florida Court, which did so on September 17, 2013. Accordingly, the
closing date was October 1, 2013 (“Closing Date”).

59. Under the terms of the New York Settlement, Rogers, acting as guardian for Oliver
Sr., agreed to waive and/or relinquish in favor of the Estate of Lorna any and all right, title, and
interest in and to 67" Street and the London Property.

60. The New York Settlement required Rogers, as guardian of Oliver Sr., to pay the
Beachton mortgage debt in full on or before August 31, 2013, and in exchange, Beachton agreed
to continue to forebear from taking action based on the purported failure to make payments under
the 808 Mortgage that Beachton purchased, including foreclosure.

61.  On or about November 2014, 67" Street sold for $22.5 million. Accordingly,

Beachton’s 20% interest in the 67 Street property was worth $4.5 million.
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62.  Any claim by Beachton that an outstanding balance was due on the Beachton
mortgage was usurious as Beachton became entitled to receive, via its 20% equity interest in 67"
Street, more than five (5) times the outstanding balance owed on the 808 Mortgage.

63. Neither Rogers nor his counsel took any action to have a Court declare the 808
Mortgage acquired by Beachton as having been satisfied or otherwise usurious.

64. Moreover, despite representations to the Florida guardianship Court that they
would do so, Rogers neither made any genuine efforts to procure substitute financing for the
Beachton mortgage at a lower interest rate than the default rate Beachton mortgage was charging,
nor undertook any action to remove the Beachton lien from the 808 property due to it being
usurious or satisfied.

65. The terms of the New York Settlement, to which Julian persistently objected,
provided that all interest on the mortgage debt accruing after June 30, 2013, but on or before the
date the Beachton mortgage debt is paid in full, was to be payable 50% by the Estate of Lorna and
50% by Rogers, as guardian of Oliver Sr.

66. Moreover, the New York Settlement agreement provides that if “any party fails to
comply with any of the party’s obligations set forth in Section 2 or 3 of this Agreement, the party
to whom the obligation is owed shall have the right to enforce the terms set forth therein and the
legal fees and costs incurred by the aggrieved party in enforcing such terms shall be paid by the
Party found to be in breach of such terms.”

808 Lexington Management

67. Rogers remained in office as guardian for Oliver Sr. until April 23, 2014, when

Kelly was appointed by the Court as successor guardian of Oliver Sr.

10
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68. From April 1, 2013 (the date of the Florida Court’s approval of the Texas
Settlement) until Rogers was discharged by the Court in April 2014, as Florida guardian for Oliver
Sr. (the “Interim Guardianship”), Rogers had a duty to manage 808 Lexington as a rental property.

69. From April 23, 2014 (the date Kelly was appointed by the Court as successor
guardian of Oliver Sr.) until the closing of the sale of 808 Lexington by Kelly, as guardian of
Oliver Sr., Kelly had a duty to manage 808 Lexington as a rental property.

70. The 808 Lexington Property consisted of four floors. The first floor was rented out
by a restaurant, Fig and Olive, which generated approximately $23,500 per month in rent. The
lease for Fig and Olive was set to expire in November 2014.

71.  The second floor of 808 Lexington was leased out to Pinafore Nursery and
generated approximately $3,500 per month in rent. The lease for Pinafore Nursery expired on
December 31, 2010, and there was no new written lease entered into by Pinafore Nursery.
Following the expiration of the lease with Pinafore Nursery, it continued to pay a monthly rent of
$3,500, notwithstanding that it was a holdover tenant without a lease.

72. The fourth floor apartment had been rented out to Kimberly Beamis for $2,300 per
month, but she vacated the premises prior to January 1, 2013 due to the failure of Rogers to
maintain the unit. Thereafter, fourth floor apartment became occupied by a person related to one
of the owners of Beachton for $1,500 per month, which amount was paid to Oliver Jr. and nothing
to the Rogers or Kelly on behalf of the Ward. The $1500, to the extent it was paid, was well below
market value, no lease was in place, and Rogers or Kelly failed to investigate, participate, or take

any action for the benefit of the Ward pertaining to this unit.

11
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73. The third floor tenant was evicted in either 2012 or 2013. Neither Rogers nor Kelly
undertook any efforts to re-rent this unit, which had a monthly rental value of several thousand
dollars.

74, Prior to the New York Settlement, Rogers should have been collecting 50% of the
rental income from 808 Lexington, and should have made efforts to obtain full market rent on the
second, third, and fourth floor units.

75. Following the Court’s approval of the New York Settlement, Rogers should have
been collecting all of the rental income from 808 Lexington. Yet, during the period of Interim
Guardianship, Rogers only passively collected 50% of the rental income from Fig and Olive.
Rogers and Kelly ignored the remaining rent that Oliver Jr. was collecting on the other 50% of the
rental income from Fig and Olive and ignored any effort to obtain any rental income from the other
units or tenants.

76. Following his appointment as successor guardian, Kelly should have been
collecting all of the rental income from 808 Lexington. Yet, until the sale of 808 Lexington, he
only passively collected 50% of the rental income from Fig and Olive. Kelly ignored the remaining
rent that Oliver Jr. was collecting on the other 50% of the rental income from Fig and Olive and
ignored any effort to obtain any rental income from the other units or tenants.

77. Oliver Jr. has also not paid any money to the State of New York or to Rogers or
Kelly for any past due property taxes pursuant to the New York Settlement, or for the amount of
property taxes on 808 Lexington from May 9, 2013, to the date immediately prior to the Closing
Date.

78.  Oliver Jr. has not paid any of the interest that accrued on the 808 Mortgage from

June 30, 2013, until it was paid in full.

12
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79. During the period of Interim Guardianship, Rogers also failed to take actions for
the benefit of the Ward, including, but not limited to, the following acts with respect to 808
Lexington:

a. Enter into discussions with Fig and Olive regarding renewing its lease or increasing the
monthly rental payments;

b. Enter into discussions with Pinafore Nursery to sign a new lease and increase its rent
from the monthly rent it was paying for the previous four years;

c. Take any action to market the third or fourth floor apartments;

d. Take any action with respect to repairing, renovating, or maintaining 808 Lexington,
including, but not limited to, its common areas, to obtain the highest and best rental
values for the property;

e. Collect the appropriate rental income due Oliver Sr. from the lease of 808 Lexington;

f. Bring an action against Oliver Jr. to force Oliver Jr. to use the rental income from 808
Lexington to pay down the Beachton mortgage and to enforce the New York
Settlement;

g. Bring an action against Beachton for usury or satisfaction based upon the interest it
received in 808 Lexington and thereafter 67 Street; and

h. Obtain commercial financing to pay off the 808 Mortgage assigned to Beachton to
avoid the default interest rate it was accruing against 808 Lexington.

80.  After his appointment as successor guardian of Oliver Sr. on April 23, 2014, Kelly

also failed to take actions for the benefit of the Ward, including, but not limited to, the following

acts with respect to 808 Lexington:

13
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a. Enter into discussions with Fig and Olive regarding renewing its lease or increasing the
monthly rental payments;

b. Enter into discussions with Pinafore Nursery to sign a new lease and increase its rent
from the monthly rent it was paying for the previous four years;

c. Take any action to market the third or fourth floor apartments;

d. Take any action with respect to repairing, renovating, or maintaining 808 Lexington,
including, but not limited to, its common areas, to obtain the highest and best rental
values for the property;

e. Collect the appropriate rental income due Oliver Sr. from the lease of 808 Lexington;

f. Bring an action against Oliver Jr. to force Oliver Jr. to use the rental income from 808
Lexington to pay down the Beachton mortgage and to enforce the New York
Settlement;

g. Bring an action against Beachton for usury or satisfaction based upon the interest it
received in 808 Lexington and thereafter 67 Street; and

h. Obtain commercial financing to pay off the 808 Mortgage assigned to Beachton to
avoid the default interest rate it was accruing against 808 Lexington.

Due Diligence as to New York Settlement

81. Prior to entering into the New York Settlement, Rogers failed to do any type of due
diligence as to the true fair market value of 808 Lexington and 67" Street, including, but not limited
to, obtaining appraisals of the properties. Yet, Rogers and his counsel represented to the Florida
Court that the New York Settlement was in the best interests of Oliver Sr. and that the properties

were approximately equal in value.

14
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82. On or about the Closing Date, the fair market value of 808 Lexington was
approximately $5 million and the true fair market value of 67 Street was more than $22.5 million.

83. The fair market value of the London property has never been addressed other than
in a cursory fashion by Rogers or the attorneys he hired to protect the Ward’s interest, despite the
property being located in the most exclusive and high priced rental district in London.

84.  Asaresult, the estate of Oliver Sr. received assets from the New York Settlement
with a value substantially less than those received by the Estate of Lorna.

COUNT I

Breach of Fiduciary Duty Against Defendants Rogers,
O’Connell, Crispin, Ciklin, Stein, Beys, and Stein Law Firm)

85. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 84, supra, as if fully set forth herein.

86. During the period of the Interim Guardianship, Rogers had a fiduciary duty to
Oliver Sr. to act in his best interest until Rogers was discharged as guardian, including, among
other things, a duty of loyalty.

87. O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm (*Counsel for
Rogers”) represented Rogers, in his capacity as guardian for Oliver Sr., in connection with the
New York Settlement and thereafter.

88.  Counsel for Rogers, while he was acting as guardian for Oliver Sr., owed similar
duties to Oliver Sr. and were fully aware that the work they were doing for Rogers, as guardian of
Oliver Sr., was for the benefit of Oliver Sr.

89. Rogers, as guardian of Oliver Sr., and Counsel for Rogers were negligent and

reckless in the exercise of their fiduciary duties to Oliver Sr., resulting in damages to him.
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90. By failing to take actions for the benefit of the Ward, including, but not limited to,
failing to, (a) properly manage 808 Lexington, (b) perform proper due diligence of the value of
808 Lexington and 67" Street to properly evaluate the fairness of the New York Settlement, (c)
take action against Oliver Jr. to collect rents and taxes owed by the Estate of Lorna or Oliver Jr.,
(d) failing to ensure that rental income from 808 Lexington was used to pay down the Beachton
mortgage, (e) seek substitute financing for the Beachton mortgage, and (f) failing to pursue action
against Beachton to have its mortgage deemed satisfied or released, Rogers damaged the Estate of
Oliver Sr. in contravention of Defendants’ fiduciary duties.

91.  Atall material times, Counsel for Rogers, as guardian of Oliver Sr., owed duties to
Oliver Sr. and were involved and participated in Rogers’ actions or inactions, resulting in the above
described damage.

92. Plaintiff was required to retain the Bleakley Bavol Law Firm to mitigate the
damages to the Estate of Oliver Sr. and is required to pay it a reasonable fee for its services.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendants
Rogers, O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm and such other relief as
the Court deems just and proper, including an award of attorneys’ fees and costs against
Defendants.

COUNT 1l

Breach of Fiduciary Duty Against Defendants Kelly,
O’Connell, Crispin, Ciklin, Stein, Beys, and Stein Law Firm

93. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations

contained in paragraphs 1 through 84, supra, as if fully set forth herein.
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94. Following his appointment as successor guardian of Oliver Sr. on April 23, 2014,
Kelly had a fiduciary duty to Oliver Sr. to act in his best interest until Kelly was discharged as
guardian, including, among other things, a duty of loyalty.

95. O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm represented Kelly
(“Counsel for Kelly”), in his capacity as successor guardian for Oliver Sr.

96.  Counsel for Kelly, while he was acting as guardian for Oliver Sr., owed similar
duties to Oliver Sr. and were fully aware that the work they were doing for Kelly, as successor
guardian of Oliver Sr., was for the benefit of Oliver Sr.

97. Kelly, as guardian of Oliver Sr., and Counsel for Kelly were negligent and reckless
in the exercise of their fiduciary duties to Oliver Sr., resulting in damages to him.

98. By failing to take actions for the benefit of the Ward, including, but not limited to,
failing to (a) properly manage 808 Lexington, (b) take action against Oliver Jr. to collect rents and
taxes owed by the Estate of Lorna or Oliver Jr., (c) failing to ensure that rental income from 808
Lexington was used to pay down the Beachton mortgage, (d) seek substitute financing for the
Beachton mortgage, and (e) failing to pursue action against Beachton to have its mortgage deemed
satisfied or released, Kelly damaged the Estate of Oliver Sr. in contravention of Defendants’
fiduciary duties.

99. At all material times, Counsel for Kelly, as successor guardian of Oliver Sr., owed
duties to Oliver Sr. and were involved and participated in Kelly’s actions or inactions, resulting in
the above described damage.

100. Plaintiff was required to retain the Bleakley Bavol Law Firm to mitigate the

damages to the Estate of Oliver Sr. and is required to pay it a reasonable fee for its services.
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WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendants
Kelly, O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm and such other relief as the

Court deems just and proper, including an award of attorneys’ fees and costs against Defendants.

Jury Demand

Plaintiff demands a trial by jury on all issues so triable.
Dated: September 17, 2015. Respectfully Submitted,

THE BLEAKLEY BAVOL LAW FIRM

/s/ J. Ronald Denman

J. Ronald Denman

Florida Bar Number 0863475
15170 North Florida Avenue
Tampa, FL 33613

(813) 221-3759 [Telephone]
(813) 221-3198 [Facsimile]
rdenman@bleakleybavol.com
Attorneys for JULIAN BIVINS
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

IN RE: GUARDIANSHIP OF: GUARDIANSHIP DIVISION

OLIVER BIVINS, FILE NO: 502011 GA000006XXXXSB
Incapacitated,
/

ORDER ON MOTION FOR COURT APPROVAL OF SETTLEMENT AGREEMENT
AND MUTUAL RELEASE

THIS CAUSE coming before the Court on the Motion for Court Approval of Settlement
Agreement and Mutual Release, the Court having heard argument of counsel, and being otherwise
fully advised, it is thereupon

ORDERED AND ADJUDGED as follows:

1. The Motion for Court Approval of Settlement Agreement and Mutual Release is

G{’ram‘t&/_
N
\ .
N N~
) N

DONE AND ORDERED in Delray Béach, Palm Beach County, Florida on the [ 7 day

of_ SENT ,2013, y

MARTIN H. COLIN
Circuit Judge

2.

Copies returned:

Brian M. O’Connell, Esq., 515 N, Flagler Dr., 20th Floor, West Palm Beach, FL 33401

Ronald Denman, Esq., 1000 Brickell Ave., Suite 600, Miami, FL 33131

Ronda D.Gluck, Esq., 980 N. Federal Highway, #402, Boca Raton, FL 33432

Donna P. Levine, Esq., 324 Datura St., #145, West Palm Beach, FL, 33401

Keith Stein, Esq., 405 Lexington Ave., 7" Floor, New York, NY 10174

Mark N. Axinn, Esq., 845 Third Ave., New York, NY 10022

Edward Kuhnel, 49 West Lake Stable Rd., Tuxedo Park, NY 10987

Peter G. Goodman, Esq., 250 Park Avenue, Suite 1900, New York, NY 10177 EXIB"
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE (this “Agreement”)
is made this __ day of July, 2013, by and among Curtis C. Rogers (the “Guardian”), as
Guardian of the person and property of Oliver Bivins, Sr. (“Oliver Sr.”), Oliver Bivins, in his
individual capacity (“Oliver Jr.”), Oliver Jr., as the Personal Representative of the Estate of
Loma Bivins (the “Estate”), and Beachton Tuxedo LLC (“BTLLC”) (collectively, the
“Parties”).

WHEREAS, varjous disputes and litigations exist and are pending in the States of Florida
and New York, by and among the Parties, including each of the cases described in Exhibit A
annexed hereto (collectively, the “Cases™), which disputes and cases pertain to, inter dlia,
matters related to the guardianship of Oliver Sr, and certain of its properties, and matters related
to the property of the Estate and the probate thereof, including without limitation, certain real
estate owned by and/or asserted to be owned by Oliver, Sr. and the Estate in the States of Florida
and New York, and in London, England;

WHEREAS, the Parties, without acknowledging the existence of any liability or
wrongdoing, believe it is in their mutual interests to enter into this Agreement to resolve, settle
and compromise the claims and counterclaims filed in the Cases and the certain other matters of
dispute (the “Settlement”), in order to avoid the further expense and inconvenience of litigation
pursuant to the terms set forth herein;

NOW THEREFORE, in consideration of the promises and covenants contained herein,
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties hereby agree as follows:

1. Incorporation of Recitals. Each of the foregoing recitals is incorporated herein as if fully
set forth below.

2. Court Approvals and Closing, The Guardian, Oliver Jr., and the Estate (collectively, the
“Petitioners”) hereby agree that, no later than ten (10) business days following the execution by
all Parties of this Agreement, they will collectively and acting in good faith petition the Circuit
Court of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida, Guardianship
Division and Probate Division (the “Florida Court”), and within ten (10) business days of any
Parties’ written notice of any other court whose approval may be needed, the Petitioners will
collectively and acting in good faith petition each other court whose approval of this Settlement
may be required, for approval of this Settlement and the terms and conditions contained in this
Agreement. Each of the actions and transactions set forth in this Agreement, with the exception
of the payment of the Mortgage Debt as required by Section 3(F), shall be closed within ten (10)
business days of the date upon which all such approvals have been received from the Florida
Court and each such other court (the “Closing Date™).

3. Property Transfers/Obligétions Related 1o Transfers/Releases.

(A) 808 Lexington Avenue. The Estate, acting by and through Oliver Jr., as personal
representative, or acting through his successor or agent or its other appropriate representative,

Bivins/Settlement Agmv2013-07-10
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shall transfer to the Guardian, for the benefit of Oliver Sr., any and all of its right, title and
interest in and to that certain parcel of real estate known as 808 Lexington Avenue, New York,
New York, also known as Block 1397, Lot 16 on the Tax Map of New York County (“808
Lexington”), such that the Guardian shall, as a result of such transfer (the “808 Conveyance”),
own 100% fee simple title to 808 Lexington. The 808 Conveyance shall be accomplished by a
bargain and sale without covenants deed in substantially the form annexed hereto as Exhibit B.
The Estate and Oliver Jr. hereby agree that neither the Estate nor Oliver Jr. will further
encumber, or cause to be encumbered, 8§08 Lexington prior to the Closing Date with any lien or
encumbrance unless such lien or encumbrance is permitted by the Guardian in writing, it being
understood that (i) the lien of any unpaid real estate taxes and related charges and (ii) the
mortgage described in subparagraph 3(F) below are hereby deemed to be permitted by the
Guardian. The Estate shall immediately remedy any failure on its part to comply with the
foregoing obligation. With respect to the 808 Conveyance, except as provided below: (i) the
Guardian shall pay all New York State and New York City real estate transfer taxes associated
with such transfer, (ii) there shall be no adjustment of real estate or related taxes, and (iii) the

_ Guardian shall pay all recording and/or title insurance charges relating thereto. The Estate shall
be responsible for satisfying the real estate taxes and related charges through May 8, 2013. The
Estate and the Guardian shall each be responsible for half of the real estate taxes and related
charges from May 9, 2013 through 11:59PM of the date immediately prior to the Closing Date.
As of the Closing Date the Guardian shall be responsible for the real estate taxes and related
charges. Any property tax payments for 808 Lexington that are past-due on the Closing Date
shall be immediately paid in full (including any interest and/or penalties) to the New York City
Department of Finance by the Guardian and the Estate, as apportioned. The Estate shall within
ten (10) days of the Closing Date, (x) provide to the Guardian any and all documents relating to
808 Lexington, including but not limited to documents relating to the day to day management of
808 Lexington and documents related to any tenancy or leasehold interest, and (y) transfer to the
Guardian any security deposit or other monies held with regard to, or on behalf of, any 808
Lexington tenant and any utility deposits.

(B) 330 Ocean Boulevard. The Estate, acting by and through Oliver Jr., as personal
representative, or acting through his successor or agent or its other appropriate representative,
shall transfer to the Guardian, for the benefit of Oliver Sr. (the “330 OB Conveyance™), any and
all right, title and interest in and to that certain real estate known as Unit 5A, 330 Ocean
Boulevard, Palm Beach, Florida (“330 OB”). Such transfer shall be evidenced by deed in such
form as may be reasonably required by the Guardian in order to convey to the Guardian 100% of
the Estate’s interest in 330 OB, As a result of the 330 OB Conveyance, the Guardian shall own
100% fee simple title to 330 OB. The Estate and Oliver Jr. hereby agree that neither the Estate
nor Oliver Jr. will further encumber, or cause to be encumbered, 330 OB prior to the Closing
Date with any lien or encumbrance unless such lien or encumbrance is permitted by the Guardian
in writing, it being understood that (i) the lien of any unpaid real estate taxes and related charges
and (ii) any mortgage affecting 330 OB as of the date hereof are hereby deemed to be permitted
by the Guardian. The Estate shall immediately remedy any failure on its part to comply with the
foregoing obligation. With respect to the 330 OB Conveyance, except as provided below: (i) the
Guardian shall pay all real estate transfer taxes associated with such transfer, (ii) there shall be
no adjustment of real estate or related taxes, and (iii) the Guardian shall pay all recording and/or
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title insurance charges relating thereto. The Guardian shall be responsible for satisfying the real
estate taxes and related charges on 330 OB from and after the date hereof,

© 39 East 67th Street. The Guardian, acting on behalf of Oliver Sr., shall
waive and/or relinquish, and hereby waives and relinquishes, in favor of the Estate, any and all
right, title and interest in and to that certain real estate known as 39 E. 67th Street, New York,
New York, also known as Block 1382, Lot 28 on the Tax Map of New York County (“39E67”).
If deemed necessary by the Estate, and upon prior written request from the Estate to the
Guardian, the Guardian shall evidence such transfer of Oliver St.’s interest, if any, in 39E67 to
the Estate by delivery of a deed in such form as may be reasonably required by the Estate and/or
by delivery of such other documents as requested by the Estate in order to convey marketable fee
simple title to 39E67 to the Estate. The Guardian shall execute and deliver such deed to the
Estate within five (5) business days following the giving of such written request. The Guardian
and Oliver Sr. hereby agree that neither Guardian nor Oliver Sr. will further encumber, or cause

" to be encumbered, 39E67 prior to the Closing Date With any lien 'or encumbrance unless such ™™~ "7 77 7

lien or encumbrance is permitted by the Estate in writing, it being understood that (i) the lien of
any unpaid real estate taxes and related charges and (ii) the mortgage affecting 39E67 as of the
date hereof are hereby deemed to be permitted by the Estate. The Guardian shall immediately
remedy any failure on its part to comply with the foregoing obligation. The Estate shall pay all
transfer taxes, title charges and recording fees associated with such transfer, The Estate shall be
liable for all expenses, maintenance costs and any other liabilities associated with 39E67.

(D) 82 Portland Place. The Guardian, acting on behalf of Oliver Sr., shall transfer
and/or relinquish, and hereby waives and relinquishes, to the Estate, any and all right, title and
interest in and to the leasehold interest in that certain residential apartment known as Flat V, 82
Portland Place, London, England (82 Portland™). If deemed necessary by the Estate, and upon
prior written request from the Estate to the Guardian, the Guardian shall evidence such transfer
of Oliver Sr.’s interest, if any, in 82 Portland to the Estate by delivery of such instruments in
such forms as may be reasonably required by the Estate. The Guardian shall execute and deliver
such instruments to the Estate within five (5) business days following the giving of such written
request. The Guardian and Oliver Sr. hereby agree that neither the Guardian nor Oliver Sr. will
encumber 82 Portland prior to the Closing Date with any lien or encumbrance unless such lien or
encumbrance is permitted by the Estate in writing, it being understood that (i) the lien of any
unpaid real estate taxes and related charges, (ii) the existing ground lease, and (iii) any mortgage
affecting 82 Portland as of the date hereof are hereby deemed to be permitted by the Estate, The
Guardian shall immediately remedy any failure on its part to comply with the foregoing
obligation, The Estate shall pay all taxes associated with such transfer. The Estate shall be
liable for all expenses, maintenance costs and any other liabilities associated with 82 Portland.

(E)  Cash Payment. The Guardian, acting on behalf of Oliver Sr., will pay to the
Estate the amount of $150,000 in cash, which payment shall be made to the IOLTA account of
Levine & Susaneck, P.A. Such payment will be made by the Guardian within thirty (30) days of
the Closing Date or upon the sale of 808 Lexington, whichever is first in time.

3
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(F)  Mortgage on 808 Lexington. As of the Closing Date, the Guardian on behalf of
Oliver Sr., shall become the sole obligor of those certain mortgage notes (the “808 Notes”) and
all amounts due and owing thereunder (including but not limited to all principal, accrued interest,
fees and expenses, including legal fees and disbursements (the “Mortgage Debt”) that are
secured by, among other things, a consolidation, extension, and modification agreement dated
November 19, 2001, and those certain mortgages in the aggregate principal sum of $850,000 that
create a lien on 808 Lexington (the “808 Mortgages”). The 808 Notes and 808 Mortgages are
held by BTLLC pursuant to those certain assignment documents dated October 5, 2012 made by
Sovereign Bank, N.A. f/k/a Sovereign Bank, successor-by-merger to Independence Community
Bank, as Assignor, to Beachton Tuxedo LLC, as Assignee, including that certain Assignment of
Mortgage (the “Assignment”) recorded in the Office of the City Register of New York County
on October 31, 2012 as CRFN 2012000429258 (the 808 Notes, the 808 Mortgages, and the
Assignment are collectively referred to herein as, the “Mortgage Loan”). The Guardian shall
pay the Mortgage Debt in full, on or before August 31, 2013 (the “Forbearance Expiration
Date”), it being understood, agreed, and acknowledged by the Parties that BTLLC or its

.. predecessor(s) previously accelerated the entire principal amount of the Mortgage Loan;

provided, however, that to the extent the amount of such total payment owing on the Mortgage
Debt exceeds $465,000 as of June 30, 2013, such excess amount shall be subtracted from the
$150,000 due and payable under (E) above (but shall not be deducted from the Mortgage Debt
payable by the Guardian to BTLLC). All interest on the Mortgage Debt accruing after June 30,
2013, and on or before the date the Mortgage Debt is paid in full, shall be payable 50% by the
Estate and 50% by the Guardian. Except in the event of a default hereunder by the Guardian, the
Estate, or Oliver Jr,, BTLLC hereby agtees to continue to forebear from taking action based on
the failure to make payments as required under the Mortgage Loan, including foreclosure (the
“Forbearance”), until the Forbearance Expiration Date. Notwithstanding anything contained in
this Agreement to the contrary (other than the Forbearance), the terms of the 808 Note and the
808 Mortgage shall remain in full-force and effect, and BTLLC shall have all the rights and
remedies contained in the documents evidencing the Mortgage Loan, until such time as the
Mortgage Debt is paid in full. The Parties agree to execute a stand-alone mortgage assumption
agreement (and accompanying affidavits) for recording with the New York County Clerk, in a
form reasonably acceptable to the parties, to memorialize the Guardian’s assumption of
mortgagor’s obligations under the Mortgage Loan,

(G) Attorneys Fees and Costs. The Parties acknowledge and agree that there are
attorneys fees and costs due Ciklin Lubitz Martens & O’Connell (“Ciklin Lubitz”) and Bill T,
Smith, P.A. pursuant to the fee agreement approved by the Florida Court on November 30, 2012
and the positive result or recovery attained by this Agreement. The Parties further acknowledge
and agree that such attorneys’ fees and costs shall be satisfied from 808 Lexington and 330 OB
in accordance with the Compromised Settlement Agreement approved by the Texas Court on
March 13, 2013 and the Florida Court on April 1, 2013,

(H)  Guardianship of Lorna Bivins, Ciklin Lubitz is holding $41,973.03 in its Trust
account, The Parties agree that the funds shall be utilized to partially satisfy compensation
obligations incurred in the Guardianship of Lorna Bivins, Case No. 50201 1GA000007XXXXSB.
From such funds the following payments shall be made: Steve Kelly, Legal Management
Services, Inc, in the amount of $6,500; Ciklin Lubitz Marten’s & O’Connell in the amount

4
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$11,000.00; Hark Yon et al in the amount of $22,473.03; Lavalle, Brown & Ronan in the amount
of $2,000. The Parties acknowledge the above payments are being made as “partial” payments,

Q) Stipulation and Dismissal. On the Closing Date, the Parties will collectively (i)
execute all stipulations of dismissal and other pleadings necessary and appropriate to voluntarily
dismiss, with prejudice, all of the Cases (described on Exhibit A attached hereto) and any other
claims by or among any of the Parties against one another, including without limitation all
appeals, and as otherwise related to the foregoing described properties and ownership matters,
excepting only the excluded claims as described on Exhibit A; (ii) file with the appropriate
courts all such stipulations of dismissal and other documents and pleadings required to effectuate
such dismissals, and (iii) take all steps reasonably necessary to effectuate all of the foregoing as
soon as reasonably practicable.

Q) Releases.

i) Subject to the performance in full by each of (a) Oliver Jr., acting
individually and as personal representative on behalf of the Estate, and (b) BTLLC, of their—~ - = -
respective promises and covenants herein, the failure of which shall void this paragraph (J)(),
the Guardian, acting on behalf of Oliver Sr. and each and all of Oliver, Sr.’s past, present and
future heirs, successors, predecessors, assigns, advisors, attorneys, representatives and agents
(collectively including the Guardian, the “Oliver Sr. Persons”), hereby release, acquit, and
forever discharge Oliver Jr., individually, and each and all of his respective past and present
heirs, successors, predecessors, assigns, advisors, attomneys, representatives and agents
(collectively including Oliver Jr., the “Oliver Jr. Persons™), the Estate and each and all of its
respective past, present and future heirs, successors, predecessors, assigns, advisors, attorneys,
representatives and agents (collectively including the Estate, the “Estate Persons™), and BTLLC
and each and all of its respective past, present and future heirs, successors, predecessors, assigns,
advisors, attorneys, representatives and agents (collectively including BTLLC, the “BTLLC
Persons”), from any and all claims, counterclaims, demands, causes of actions, liabilities,
contracts, agreements, promises, obligations or defenses of any kind whatsoever, whether known
or unknown, related to or arising out of the matters described herein and in the Cases, which any
of the Oliver Sr. Persons have or may have against any or all of the Oliver Jr, Persons, the Estate
Persons, the BTLLC Persons, occurring from the beginning of the world to the date of this
Agreement, and the Oliver Sr. Persons further agree that this Agreement may be pleaded and
shall serve as a full defense to any action, suit or other proceeding covered by the terms of this
Agreement which is or may be initiated, prosecuted or maintained, it being agreed and
understood, however, that notwithstanding the foregoing, the obligations of this Agreement
remain in full force and effect as an agreement of the Parties and as an Order of the Florida Court
upon the Florida Court’s approval hereof.

(ii)  Subject to the performance in full by each of (a) the Guardian, acting on
behalf of Oliver Sr., (b) the Estate, and (c) BTLLC, of their respective promises and covenants
herein, the failure of which shall void this paragraph (J)(ii), the Oliver Jr, Persons hereby release,
acquit, and forever discharge the Oliver Sr. Persons, the Estate Persons, and the BTLLC Persons,
from any and all claims, counterclaims, demands, causes of actions, liabilities, contracts,
agreements, promises, obligations or defenses of any kind whatsoever, whether known or
unknown, related to or arising out of the matters described herein and in the Cases, which any of

5
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the Oliver Jr. Persons have or may have against any or all of the Oliver Sr. Persons, the Estate
Persons, or the BTLLC Persons, occurring from the beginning of the world to the date of this
Agreement, and the Oliver Jr. Persons further agree that this Agreement may be pleaded and
shall serve as a full defense to any action, suit or other proceeding covered by the terms of this
Agreement which is or may be initiated, prosecuted or maintained, it being agreed and
understood, however, that notwithstanding the foregoing, the obligations of this Agreement
remain in full force and effect as an agreement of the Parties and as an Order of the Florida Court
upon the Florida Court’s approval hereof.

(iii)  Subject to the performance in full by each of (a) the Guardian, acting on
behalf of Oliver Sr., (b) Oliver Jr., acting individually, and (c) BTLLC, of their respective
promises and covenants herein, the failure of which shall void this paragraph (J)(iii), the Estate
Persons hereby release, acquit, and forever discharge the Oliver Sr. Persons, the Oliver Jr.
Persons, and the BTLLC Persons, from any and all claims, counterclaims, demands, causes of
actions, liabilities, contracts, agreements, promises, obligations or defenses of any kind
whatsoever, whether known or unknown, related to or arising out of the matters described herein

- and in the Cases, which any of the Estate Persons have or may have against any or all of the ™~ =~
Oliver Sr. Persons, the Oliver Jr. Persons, or the BTLLC Persons, occurring from the beginning
of the world to the date of this Agreement, and the Estate Persons further agree that this
Agreement may be pleaded and shall serve as a full defense to any action, suit or other
proceeding covered by the terms of this Agreement which is or may be initiated, prosecuted or
maintained, it being agreed and understood, however, that notwithstanding the foregoing, the
obligations of this Agreement remain in full force and effect as an agreement of the Parties and
as an Order of the Florida Court upon the Florida Court’s approval hereof,

(iv)  Subject to the performance in full by each of (a) the Guardian, acting on
behalf of Oliver Sr., (b) Oliver Jr., acting individually, and (c) Oliver Jr., acting on behalf of the
Estate, of their respective promises and covenants herein, the failure of which shall void this
paragraph (J)(iv), the BTLLC Persons, hereby release, acquit, and forever discharge the Oliver
Sr. Persons from any and all claims, counterclaims, demands, causes of actions, liabilities,
contracts, agreements, promises, obligations or defenses of any kind whatsoever, whether known
or unknown, related to or arising out of the matters described herein and in the Cases, which any
of the BTLLC Persons have or may have against the Oliver Sr. Persons occurring from the
beginning of the world to the date of this Agreement, and the BTLLC Persons further agree that
this Agreement may be pleaded and shall serve as a full defense to any action, suit or other
proceeding covered by the terms of this Agreement which is or may be initiated, prosecuted or
maintained, it being agreed and understood, however, that notwithstanding the foregoing, the
obligations of this Agreement remain in full force and effect as an agreement of the Parties.

) Nothing in any of the foregoing releases shall be construed to release any
of the Parties from their obligations as set forth in this Agreement or shall release any claims
specifically excluded on Exhibit A.

4, Enforcement of Obligations. The Parties understand and agree that notwithstanding any
contrary terms in this Agreement, in the event any party fails to comply with any of the party’s
obligations as set forth in Sections 2 and 3 of this Agreement, the party to whom the obligation is
owed shall have the right to enforce the terms set forth therein, and the legal fees and costs

6
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incurred by the aggrieved party in enforcing such terms shall be paid by the Party found to be in
breach of such terms.

S. No Admission of Liability, The Parties understand and agree that this Agreement is only
a compromise in settlement of disputed claims and matters and shall not be construed as an
admission of liability or wrongdoing by any party,

6. Waiver of Interim and Final Report. Oliver Jr. hereby waives any and all objections to
any interim or final report prepared or to be prepared and submitted by the Guardian to the
Florida Court, including without limitation any accounting, plan, discharge, compensation and
expenses of the Guardian, attorneys fees and costs. The Guardian hereby waives any and all
objections to any interim or final report prepared or to be prepared and submitted by Oliver Jr. as
the Personal Representative of the Estate to the Florida Court, including without limitation any
accounting, plan, discharge, compensation and expenses of the Personal Representative,
attorneys fees and costs.

- 7. -Continued Guardianship. The Parties hereby agree that none shall object, in any manner, -
to Curtis C. Rogers’ continued service as the Guardian at least until the consummation in full of
this Settlement or the appointment of the Successor Guardian as contemplated in the
Compromised Settlement Agreement, whichever oceurs first.

8. Authority, Each Party executing this Agreement hereby represents and warrants that it
has full power and authority to enter into this Agreement. Each individual executing this
Agreement on behalf of an entity Party hereby represents and warrants that he or she has the full
power and authority to so execute this Agreement.

9. No_Assignment. Each Party represents and warrants that it is the lawful owner of all
claims being released by such Party and has not assigned any released claim or portions thereof
to any other person or entity. In the event that a Party shall have assigned, sold, transferred, or
otherwise disposed of any claim or other matter herein released, such Party shall hold harmless
and indemnify the other Parties to this Agreement from and against any loss, cost, claim or
expense, including but not limited to all costs related to the defense of any action, including
attorneys’ fees, based upon, arising from, or incurred as a result of any such claim or matter.

10.  Confidentiality. The terms of this Agreement shall remain confidential, and none of the
Parties shall disclose such terms to any third party (other than a Party’s affiliates, officers,
directors, employees, sharcholders, partners, members, managers, attorneys, accountants,
auditors, or governmental agencies), except as may be required by law or fiduciary duty. In the
event any of the Parties shall receive a subpoena, discovery request or other legal process
seeking the production or disclosure of this Agreement or the terms of the Agreement, such party
promptly shall notify the other Parties to enable them to seek a protective order. However, no
Party shall be precluded by this provision from complying with any such subpoena, discovery
request or other legal process seeking production or disclosure of this Agreement unless ordered
by a court of competent jurisdiction not to comply. Any failure to keep the terms and conditions
of this Agreement confidential shall be a default, entitling the non-defaulting Party to the default
remedies set forth in this Agreement or otherwise permitted by law.
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11. Understanding and Counsel. The Parties further represent and warrant that:

(A)  They have read and understand the terms of this Agreement.

(B)  They bave been represented by counsel with respect to this Agreement and all
matters covered by and relating to it.

(C)  They have entered into this Agreement for reasons of their own and not based
upon any representation of any other person other than those set forth herein.

12. Legal Fees and Costs. Except as provided herein, each of the Parties shall pay its own
respective costs and attorneys’ fees.

13.  Entire Agreement. This Agreement constitutes the entire agreement with respect to the
subject matter addressed herein and supersedes any prior written and/or verbal agreement
between the Parties, including the Memorandum of Understanding among the Parties, dated May

.- 8, 2013; but excluding -the 808 Notes and the 808-Mortgages, and -any -other- agreement - by, - -
between, or among BTLLC, the Estate, and/or Oliver Jr. dated on or after May 7, 2013.

14, Amendments. This Agreement may not be orally modified. This Agreement may only be
modified in a writing signed by all of the Parties.

15.  llegality or Unenforceability of Provisions. In the event any one or more of the
provisions contained in this Agreement shall for any reason be held by a court of competent
jurisdiction in whole or in part to be invalid, illegal or unenforceable in any respect, such
invalidity, illegality or unenforceability shall not affect any other provision of this Agreement. A
reviewing court also shall have the authority to amend or “blue pencil” this Agreement so as to
make it fully valid and enforceable.

16.  Successors, Assigns and Third Party Beneficiaries. This Agreement shall be binding on,
inure to the benefit of, and be enforceable by, each of the Parties, and each of their respective
personal representatives, heirs, successors and assigns.

17.  Headings. All headings and captions in this Agreement are for convenience only and
shall not be interpreted to enlarge or restrict the provisions of the Agreement,

18.  Waiver and Modification. The failure of a Party to insist, in any one or more instances,
upon the strict performance of any of the covenants of this Agreement, or to exercise any option
herein contained, shall not be construed as a waiver, or a relinquishment for the future, of such
covenant or option, but the same shall continue and remain in full force and effect.

19.  Further Necessary Actions. To the extent that any document or action is reasonably
required to be executed or taken by any Party to effectuate the purposes of this Settlement
Agreement, the Party will execute and deliver such document or documents to the requesting
Party or take such action or actions at the request of the requesting Party.

20.  Florida Law. The Parties understand and agree that this Agreement shall be construed
and interpreted in accordance with the laws of the State of Florida, without giving effect to
8
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principles of conflicts of law that would require the application of the law of any other
jurisdiction; and provided, however, that except as to the location of the realty where specific
enforcement is sought, the law of such jurisdiction shall govern. Notwithstanding the foregoing,
the laws of the State of New York shall govern and control all controversies arising out of this
Agreement which may relate to New York State, including but not limited to 808 Lexington,
39E67, the 808 Notes, the 808 Mortgages, the Mortgage Loan, and the Mortgage Debt
(collectively, the “New York Matters”™).

21.  Construction of Settlement Agreement. The Parties acknowledge that this Agreement is
the product of negotiations by Parties represented by counsel of their choice and that the
language of this Agreement shall not be presumptively construed either in favor or against any of
the Parties but shall be given a reasonable interpretation,

22, Notices. Any notices that the Parties may wish to serve upon each other pursuant to this
Agreement shall be served by hand, facsimile, email, or overnight courier service as follows:

“With a copy to:

Curtis C. Rogers

710 First Avenue South

Lake Worth, FL 33460
Email: rogersdna@gmail.com

TO OLIVER BIVINS, JR.:
Oliver Bivins, Jr.

39 E. 67" St,

New York, NY 10065

Email: 0.bivins.ii@gmail.com

Bivins/Settlement Agmt/2013-07-10

Brian M. O’Connell, Esq.

Ashley N. Crispin, Esq.

Ciklin Lubitz Martens & O’Connell

515 N. Flagler Dr., 20" Floor

West Palm Beach, FL 33401

Facsimile: 561-833-4209

Email: boconnell@ciklinlubitz.com
acrispin@ciklinlubitz.com

And to:
Keith B. Stein, Esq.

- Roy C. Justice, Esq.

Beys Stein Morbargha & Berland LLP

405 Lexington Avenue, 7™ Floor

New York, NY 10174

Facsimile: 646-755-3599

Email: kstein@beysstein.com
1justice@beysstein.com

With a copy to:
Donna P. Levine, Esq.

Levine & Susaneck, P.A.,

324 Datura Street, Suite 145
West Palm Beach, FL 33401
Facsimile: 561-820-8099 _
Email: dlevinelaw@aol.com

And to:

9
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Edward Kuhnel

49 West Lake Stable Road

Tuxedo Park, NY 10987

Facsimile: N/A

Email: edward. kuhnel@gmail,com
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Mark N. Axinn, Esq.

Brill & Meisel

845 Third Avenue

New York, NY 10022

Email: markaxinn@hotmail.com

With a copy to:
Peter G. Goodman, Esq.

Benjamin Gorelick, Esq.

Smith, Gambrell & Russell, LLP
250 Park Avenue, Suite 1900
New York, NY 10177

Facsimile: 212-907-9865
Email: pgoodman@srglaw.com;
bgorelick@sgrlaw.com

23, Counterparts and Electronic Signature. This Agreement may be executed in one or more
counterparts, each of which is deemed to be an original hereof, and all of which shall be
considered one and the same document as if all Parties had executed a single original document.
This Agreement may be executed in Portable Document Format and each signature thereto shall
be and constitute an original signature, again as if all Parties had executed a single original
document.

24, Continuing Jurisdiction. The Florida Court shall retain continuing jurisdiction over the
Petitioners and enforcement of this Agreement (with respect to the Petitioners only) until all
property transfers and monetary payments required by this Agreement have been made. During
such period and except with respect to the New York Matters, any disputes or controversies
arising with respect to the interpretation, enforcement or implementation of this Agreement shall
be resolved by motion to the Florida Court. Notwithstanding anything to the contrary, all
disputes and/or controversies arising out of the New York Matters at any time shall be resolved
in the New York courts, and the Parties hereby submit to the jurisdiction of such courts for such
purpose.

25.  Survival. All of the representations, warranties and covenants set forth in this Agreement
shall survive the performance by the Parties of their obligations hereunder.

- Remainder of Page Intentionally Left Blank — Signatures Appear on Next Page -
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IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement as of
the date first set forth above.

' _OIwcr Bivins, Jr. ' ‘
Indjvidually, and as Per.ronal Rep: e,s'e)zratzve

-} of the Estate of
l;or;ga Bivins.

11
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EXHIBIT A

CASES TO BE DISMISSED AND/OR OBJECTIONS TO BE WAIVED

1. Dismissed - Petition to Determine Beneficiaries, In Re: Estate of Lorna Bivins,
Circuit Court of the Fifteenth Judicial Circuit, Palm Beach County, Florida, Probate
Division, File No, 50201 1CP001130XXXXMB.

2. Dismissed - Curtis Rogers, as Guardian of QOliver Bivins, Sr. v. Oliver Bivins, as
Personal Representative of the Estate of JLorna Bivins Complaint,
502013CA006086XXXXMB/AJ excepting COUNT 3- DECLARATORY ACTION
- TAXES and any claim by the Guardian for coniribution, or otherwise, relating to
potential or current income tax liabilities for the period of time predating January 1,
2011 of Oliver Sr, the Guardian and/or the Estate.

3. Waiver - The Estate and/or Oliver Jr.’s objections to Guardian Compensation and
Expenses and the Guardian’s Attorney’s Fees and Costs, including but-not limited to- -~ - -
Ciklin Lubitz, Bill T. Smith, P.A., and Beys Stein Mobargha & Berland LLP, and any
report of the Guardian, including but not limited to any Plans, Accountings, Petition
for Discharge, In Re: Guardianship of Oliver Bivins, Circuit Court of the Fifteenth
Judicial Circuit, Palm Beach County, Florida, Guardianship Division, File No.
502011GA000006XXXXSB.

4. Dismissed - Petition to Order Personal Representative of the Estate of Lorna Bivins to
Disgorge Chase Account Funds In Re: Guardianship of Oliver Bivins, Circuit Court
of the Fifteenth Judicial Circuit, Palm Beach County, Florida, Guardianship Division,
File No. 50201 1GA000006XXXXSB.

5. Dismissed - Petition to Order Oliver Bivins, II to Disgorge Chase Account Funds In
Re: Guardianship of Oliver Bivins, Circuit Court of the Fifteenth Judicial Circuit,
Palm Beach County, Florida, Guardianship  Division, File No.
502011GA000006XXXXSB.

6. Dismissed - Petition to Order Personal Representative of the Estate of Lorna Bivins to
Disgorge Chase Account Funds In Re: Guardianship of Lorna Bivins, Circuit Court
of the Fifteenth Judicial Circuit, Palm Beach County, Florida, Guardianship Division,
File No. 50201 1GA000007XXXXSB.

7. Dismissed - Petition to Order Oliver Bivins, II to Disgorge Chase Account Funds In
Re; Guardianship of Lorna Bivins, Circuit Court of the Fifteenth Judicial Circuit,
Palm Beach  County, Florida, Guardianship Division, File No.
02011GA000007XXXXSB.

8. Dismissed - Curtis C. Rogers, as Guardian of Oliver Bivins, Sr. v. Oliver Bivins, as
Personal Representative of the Estate of Lorna Bivins, Oliver Bivins, individually,
and Beachton Tuxedo LLC, Supreme Court of the State of New York, County of New
York, Index No. 650242/2013.

12
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9. Dismissed- Partition Action- Oliver Bivins, as Personal Representative of the Estate
of Loma vs. Curtis Rogers, as Guardian of Oliver Bivins, File No:
502013CP000632XXXXSB.

10. Dismissed- Appeal by Oliver Bivins, individually and Personal Representative of the
Lorna Bivins vs. the Guardianship of Oliver Bivins, Case No: 4D13-1363.

11. Waiver- The Estate and/or Oliver Jr.’s objections to Stephen Kelly, Emergency
Temporary Guardian of Lorna Bivins and Oliver Bivins, Petition for Discharge, Final
Accounting and any other report, plan, pleading or paper filed by Mr. Kelly.

12, Dismissed - Casey Ciklin v. The Estate of Lomma Bivins, collection of Lorna Bivins
Guardianship Attorneys® fees and costs, Circuit Civil Court, Palm Beach County,
Florida, File No, 2011CC011689XXXXMB.,

13. Dismissed- Steven Kelly v, Estate of Lorna Bivins, collection of ETG compensation

- and expenses in Lorna Bivins Guardianship, Palm-Beach - County-Circuit-Court,-Case -~ « - == - =

No. 2011CCO11688XXXXXMB.
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EXHIBIT B

FORM OF DEED

808 Lexington Avenue

14
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NY - 1005 Bargain and Sale Deed, with Covenant against Grantors Acts-Individual or
Corporation (Single Sheet)

CONSULT YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT - THIS
INSTRUMENT SHOUILD BE USED BY LAWYERS ONLY.

THIS INDENTURE, made as of the day of , 2013
BETWEEN

Oliver Bivins as Executor of the Estate of Lorna Bivins a/k/a Lorna M. Bivins, ¢/o Mark N,
Axinn, Esq., Brill & Meisel, 845 Third Avenue, New York, NY 10022, and Curtis C. Rogers, as
Guardian of the person and property of Oliver Bivins a/k/a Oliver Bivins, III, c¢/o Beys Stein
Mobargha & Berland, LLP, The Chrysler Building, 405 Lexington Avenue, 7" f1,, New York,
NY 10174,

parties of the first part, and

Curtis C. Rogers, as Guardian of the person and property of Oliver Bivins, c/o Beys Stein
Mobargha & Berland, LLP, The Chrysler Building, 405 Lexington Avenue, 7“ fl., New York,
NY 10174,

party of the second part,

WITNESSETH, that the party of the first part, in consideration of Ten and no/100 ($10.00)
Dollars paid by the party of the second part, does hereby grant and release unto the party of the
second part, the heirs or successors and assigns of the party of the second part forever,

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the City, County and State of New York described as follows:
808 Lexington Avenue, New York, NY, Block 1397, Lot 16 on the Tax Map of New York
County, and more fully described on Schedule A annexed hereto and made part hereof.

BEING the same premises previously conveyed by deed dated December 27, 1988 from Wilson
Furnished Leasing, Inc., as grantor, to Lorna Bivens a/k/a Lorna M. Bivens and Oliver Bivens,
II, collectively as grantee, and recorded on January 9, 1989 in Reel 1518, Page 623.

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any
streets and roads abutting the above described premises to the center lines thereof;

TOGETHER with the appurtenances and all the estate rights of the party of the first part in and
to said premises; TO HAVE AND TO HOLD the premises herein granted unto the party of the
second part, the heirs or successors and assigns of the party of the second part forever.

AND the party of the first part covenants that the party of the first part has not done or suffered
anything whereby the said premises have been encumbered in any way whatever, except as
aforesaid.
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AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that
the party of the first part will receive the consideration for this conveyance and will hold the
right to receive such consideration as a trust fund to be applied first for the purpose of paying the
cost of the improvement and will apply the same first to the payment of the cost of the
improvement before using any part of the total of the same for any other purpose. The word
“party” shall be construed as if it read “parties” whenever the sense of this indenture so requires.

IN WITNESS WHEREOF, the party of the first part has duly executed this deed
the day and year first above written.

Oliver Bivins as Executor of the Estate of Lorna
Bivins

Curtis C. Rogers, as Guardian of the person and
property of Oliver Bivins
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STATE OF NEW YORK )

) ss.:
COUNTY OF NEW YORK)
On the ___ day of , 2013 before me, the undersigned, personally appeared Curtis C.

Rogers, personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their
signature(s) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument,

Notary Public

STATE OF NEW YORK )

) ss.;
COUNTY OF NEW YORK )
Onthe __ dayof » 2013 before me, the undersigned, personally appeared Oliver Bivens,

personally known to me or proved to me on the basis of satisfactory evidence to be the
individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their
signature(s) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument.

Notary Public
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RECORD AND RETURN TO:

Beys Stein Mobargha & Betland, LLP
The Chrysler Building
405 Lexington Avenue-7" fl,
New York, NY 10174
Attn: Keith B. Stein, Esq.

PROPERTY ADDRESS & TAX MAP DESIGNATION

808 Lexington Avenue, New York, NY
Block: 1397
Lot: 16
County: New York
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SCHEDULE A

BEGINNING at a point on the westerly side of Lexington Avenue distant forty feet five
inches northerly from the corner formed by the intersection of the westerly side of
Lexington Avenue and the northerly side of 62" Street; running thence WESTERLY
parallel with 62" Street and part of the distance through a party wall eighty feet; thence
NORTHERLY parallel with Lexington Avenue twenty feet; thence EASTERLY parallel
with 62" Street, and part of the distance through a party wall eighty feet to the westerly
side of Lexington Avenue and thence SOUTHERLY along the westerly side of
Lexington Avenue twenty feet to the point or place of BEGINNING.

Said premises being known as and by the street number 808 Lexington Avenue,

The said premises are being sold and are being conveyed subject to Party-wall
Agreement, recorded in Liber 3672 of Conveyances, atpage 367,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
CASE NO.: 15-81298-CV-MARRA-MATTHEWMAN

JULIAN BIVINS, as Personal Representative
of the ancillary Estate of Oliver Wilson Bivins,

Plaintiff,
VS.
CURTIS CAHALLONER ROGERS, JR.,
as former guardian, STEPHEN M. KELLY,
as successor guardian, BRIAN M. O'CONNELL,
ASHLEY N. CRISPIN, CIKLIN LUBITZ &
O'CONNELL, KEITH B. STEIN,
BEYS LISTON MOBARGHA & BERLAND, LLP
f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP,
and LAW OFFICES OF KEITH B. STEIN, PLLC,
n/k/a STEIN LAW, PLLC,

Defendants.

/

AMENDED COMPLAINT

COMES NOW the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, by and through his undersigned counsel, and sues CURTIS
CAHALLONER ROGERS, JR., the former guardian of Oliver Bivins (the “Ward”), STEPHEN
M. KELLY, as successor guardian of the Ward, BRIAN M. O'CONNELL, ASHLEY N. CRISPIN,
CIKLIN LUBITZ & O'CONNELL, KEITH B. STEIN, BEYS LISTON MOBARGHA &
BERLAND, LLP f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP, and LAW OFFICES

OF KEITH B. STEIN, PLLC, n/k/a STEIN LAW, PLLC, and says:
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JURISDICTION AND VENUE

1. The Ward, Oliver Wilson Bivins, died on March 2, 2015. The Ward was a citizen
of, and domiciled in, Amarillo, Potter County, Texas on the date of his death.

2. Julian Bivins (hereinafter, "Julian”) is the Personal Representative of the ancillary
Estate of the deceased Ward in Palm Beach County, Florida (the “Deceased Ward”).

3. Curtis Rogers (hereinafter, "Rogers") is the former guardian of the Deceased Ward.
Rogers is a citizen of, and domiciled in, Palm Beach County, Florida.

4. Stephen M. Kelly (hereinafter, “Kelly”) is the successor guardian of the Deceased
Ward. Kelly is a citizen of, and domiciled in Boynton Beach, Palm Beach County, Florida.

5. Brian M. O'Connell (hereinafter, "O'Connell™) is a citizen of, and domiciled in Palm
Beach County, Florida.

6. Ashley N. Crispin (hereinafter, "Crispin™) is a citizen of, and domiciled in Palm
Beach County, Florida.

7. Ciklin Lubitz & O'Connell (hereinafter, "Ciklin") is general partnership organized
under the laws of the State of Florida with its principal place of business in Palm Beach County,
Florida. The partners of Ciklin are the following: Dean Vegosen, P.L., Phil D. O’Connell, JR.,
P.A., Brian B. Joslyn, P.A., Jason S. Heselkorn, P.A., John D. Boykin, P.A., Jerald S. Beer, P.A.,
Bruce G. Alexander, P.A., Alan J. Ciklin, P.A., and Robert L. Crane, P.A.

8. Dean Vogeson (hereinafter, "Vogeson"), is the sole member of Dean VVogeson P.L.
and is a citizen of and domiciled in Palm Beach County, Florida. Dean VVogeson P.L. is a Florida
professional liability association organized under the laws of the State of Florida with its principal

place of business is in Palm Beach County, Florida.
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0. Phil D. O’Connell, (hereinafter, "Phil O’Connell™), is the sole shareholder of Phil
D. O’Connell Jr., P.A. and is a citizen of and domiciled in Palm Beach County, Florida. D Phil D.
O’Connell Jr., P.A. is a professional association organized under the laws of the State of Florida
with its principal place of business is in Palm Beach County, Florida.

10. Brian B. Joslyn, (hereinafter, "Joslyn"), is the sole shareholder of Brian B. Joslyn,
P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Brian B. Joslyn, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida.

11. Jason S. Haselkorn, (hereinafter, "Haselkorn"), is the sole shareholder of Jason S.
Haselkorn, P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Jason S.
Haselkorn, P.A. is a professional association organized under the laws of the State of Florida with
its principal place of business is in Palm Beach County, Florida. .

12. John D. Boykin, (hereinafter, "Boykin"), is the sole shareholder of John D. Boykin,
P.A. and is a citizen of and domiciled in Palm Beach County, Florida. John D. Boykin, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida. .

13. Jerald S. Beer, (hereinafter, "Beer"), is the sole shareholder of Jerald S. Beer, P.A.
and is a citizen of and domiciled in Palm Beach County, Florida. Jerald S. Beer, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida.

14. Bruce G. Alexander, (hereinafter, "Alexander"), is the sole shareholder of Bruce G.

Alexander, P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Bruce G.
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Alexander, P.A. is a professional association organized under the laws of the State of Florida with
its principal place of business is in Palm Beach County, Florida. .

15.  Alan. J. Ciklin, (hereinafter, "Alan Ciklin"), is the sole shareholder of Alan. J.
Ciklin, P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Alan. J. Ciklin, P.A.
is a professional association organized under the laws of the State of Florida with its principal
place of business is in Palm Beach County, Florida.

16. Robert L. Crane, (hereinafter, "Crane"), is the sole shareholder of Robert L. Crane,
P.A. and is a citizen of and domiciled in Palm Beach County, Florida. Robert L. Crane, P.A. is a
professional association organized under the laws of the State of Florida with its principal place of
business is in Palm Beach County, Florida.

17. Keith B. Stein (hereinafter, "Stein™) is a citizen of and domiciled in New York, but
does business in Palm Beach County, Florida.

18. Beys Liston Mobargha & Berland, LLP f/k/a Beys Stein Mobargha & Berland, LLP
(hereinafter, "Beys") is a limited liability partnership doing business in Palm Beach County,
Florida with its principal place of business in New York. The partners of Beys are the following:
Jason H. Berland, Michael P. Beys, Joshua D. Liston, and Nader Mobargha. Keith B. Stein was a
partner of the former iteration of Beys: Beys Stein Mobargha & Berland, LLP.

19. Jason H. Berland (hereinafter, "Berland™) is a citizen of and domiciled in New
York.

20. Michael P. Beys (hereinafter, "Michael Beys") is a citizen of and domiciled in New
York.

21. Joshua D. Liston (hereinafter, "Liston") is a citizen of and domiciled in New York.
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22. Nader Mobargha (hereinafter, "Mobargha™) is a citizen of and domiciled in New
York.

23. The Law Offices of Keith B. Stein, PLLC n/k/a Stein Law, PLLC (hereinafter,
"Stein Law Firm") is a professional limited liability company doing business in Palm Beach
County, Florida with its principal place of business in New York. Keith B. Stein is the sole
member of the Stein Law Firm.

24. Stein, Beys, and Stein Law Firm committed tortious acts in Palm Beach County,
Florida which resulted in the causes of actions under this complaint causing injury to the Estate of
the Deceased Ward in Palm Beach County, Florida. Stein, Beys, and the Stein Law Firm expected
or should reasonably have expected to have consequences in Palm Beach County, Florida because
they each derived substantial revenue from the legal services they provided Rogers and Kelly from
New York to Florida.

25.  Plaintiff is a deemed a citizen of the State of Texas, the same state as the decedent
under 28 U.S.C. § 1332 (c)(2).

26. Defendants are all citizens of states other than Texas for purposes of 28 U.S.C.
§1332.

27. This is an action for money damages that exceed $75,000.00, exclusive of interest,
attorney’s fees and costs.

28.  Accordingly, this is a civil action which falls within the Court’s original jurisdiction

under 28 U.S.C. § 1332 (diversity of citizenship).
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GENERAL ALLEGATIONS

29. Oliver Bivins’ (hereinafter, “Oliver Sr.”) first marriage was to Dorothy Bivins, and
they had a child, Julian Bivins.

30. In 1961, Oliver Sr. married Lorna Bivins (hereinafter, "Lorna"), a woman 25 years
younger from New York.

31. In approximately 1990, when Oliver Sr. was approximately 70 years old, he and
Lorna adopted a child together, Oliver Bivins, Jr. (hereinafter "Oliver Jr.").

32.  Atall material times during the marriage, Oliver Sr. lived in Amarillo, Texas and
Lorna and Oliver Jr. lived in New York, New York at 67th Street, although for intermittent periods
of time, Lorna and Oliver Jr. resided in Palm Beach, Florida at Lorna and Oliver Sr.’s
condominium.

33. On March 5, 1992, Oliver Sr. created a joint trust with Lorna to which he transferred
family owned oil and mineral rights in Amarillo, Texas (hereinafter the “Joint Trust”).

34, In addition to the oil and mineral rights in Amarillo, Texas, the couple owned four
properties. Lorna owned a property located at 82 Portland Place in London, England (hereinafter
“London Property”) and a property at 67th Street in New York, New York (hereinafter “67™"
Street”), and Lorna and Oliver Sr. owned together, as tenants by the entirety, properties at 808
Lexington Avenue, New York, New York (hereinafter “808 Lexington”) and 330 South Ocean
Blvd., Palm Beach, Florida (hereinafter “Ocean Blvd”). (The properties identified in this
paragraph will be collectively referred to herein as “The Properties™.)

35. On April 12, 2010, Oliver Sr. filed for divorce from Lorna in Amarillo, Texas

seeking to dissolve the marriage and terminate the Joint Trust.
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36. On July 28, 2010, the Court entered a Final Decree of Divorce and an Order
Terminating the Joint Trust.

37. In the divorce, Oliver Sr. received everything, including the oil and mineral rights
in Amarillo, Texas.

38. The Texas Court presiding over the divorce made no provision in its order,
however, with respect to the Properties and no Guardian or other Defendant made any effort to re-
open the Texas divorce proceeding to address the property rights of the parties pertaining to the
Properties.

39. Lorna continued to hold the London and 67th Street properties in her name alone,
although Oliver Sr. funded these properties to the extent not covered by tenants renting the
properties. As for the the properties at 808 Lexington Avenue and 330 Ocean Boulevard, which
were held as tenants by the entirety prior to the divorce, became held by Lorna and Oliver Sr. as
tenants in common.

40. Following the divorce, Oliver Sr. transferred to Julian interests owned by Oliver Sr.
in several parcels of real property, including the oil and mineral rights in Amarillo, Texas and a
condominium in Amarillo, Texas.

41. On or about January 5, 2011, petitions to determine incapacity for both Oliver Sr.
and Lorna were filed in Florida and an emergency temporary guardian, Stephen Kelly, was
appointed over their person and property.

42. Lorna passed away in February 2011, shortly after the temporary guardianship was
established.

43. Oliver Jr. was appointed the personal representative of the estate of Lorna Bivins.
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44, On or about May 10, 2011, the Court appointed Rogers as the limited guardian of
the person and property of Oliver Sr.

Texas Settlement

45, Rogers’ first order of business was to seek an ex parte emergency order preventing
Oliver Sr., who was in Florida temporarily from his long time home in Texas, from leaving Florida.
He then began an investigation into the transfers of real property from Oliver Sr. to Julian and
sought approval from the Florida guardianship court to bring an action against Julian and Julian
simultaneously filed an action in Texas to validate the transfers.

46. The Florida guardianship court entered an order permitting Rogers to retain counsel
on a contingency basis to prosecute and defend the actions involving the transfers.

47. Rogers, with a Texas supervising guardian, thereafter obtained an appointment as
the Texas guardian over Oliver Sr.'s property in Texas.

48. The Texas litigation sought to undo all of the transfers that Oliver Sr. had made to
Julian in Texas. The attorneys hired in Texas, pursuant to the contingency fee agreement, were
entitled to 25% of the entire estate that was transferred back to Oliver Sr., even if Julian agreed to
do it the very next day.

49, On or about February 27, 2013, Julian and Rogers entered into a settlement
agreement as to the Texas proceedings (hereinafter “Texas Settlement”).

50. The Properties were not the subject of the Texas lawsuit and the Texas Settlement
made no provision for them.

51.  As part of the Texas Settlement, Julian was required to transfer back to Oliver Sr.

all of the Texas real property previously transferred to Julian, except that Julian was permitted to
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keep the Ranch and all interim distributions and other proceeds Julian had already received from
the real property.

52. The Texas properties were transferred to a trust for the benefit of Julian and Oliver
Sr. (hereinafter the "Texas Trust™) with Julian having a 37% interest in the Texas Trust and Oliver
Sr. having a 63% interest in the Texas Trust.

53.  Asamajor consideration for Julian entering into the Texas Settlement, Rogers was
to resign as guardian of Oliver Sr. in Texas and Florida within thirty (30) days of court approval
of the Texas settlement, and Steve Kelly was to serve as successor guardian.

54, Rogers was required to, but did not, submit a final accounting and documents
necessary to obtain an order of discharge from the Texas and Florida guardianships within 30 days
of the approval of the Texas settlement by the Texas and Florida guardianship courts.

55. As part of the Texas Settlement, Rogers was released from liabilities for his errors
and omissions and other breaches of his fiduciary obligation, by Julian in is capacity as an
interested party and sole beneficiary of Oliver Sr.’s only know will, only through the date of the
Texas Settlement. This release was not made on behalf of the Ward, and could not be, whereas
Oliver Sr. was alive, and Julian was not and had no authority to release Rogers on behalf of Oliver
Sr.

56. The Florida guardianship court approved the settlement on April 1, 2013.

New York Settlement

57. In November 2012, Rogers entered into a contingency fee/hybrid agreement with
Ciklin to initiate an action in Florida requesting that the Court presiding over the Lorna estate (the

“Lorna Court”) give no full faith and credit to the Texas Divorce Decree, so that the Lorna Court
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would deem the Properties to pass to Oliver Sr. as though he were still married to Lorna at the time
of her death. (“Florida Beneficiary Petition”).

58. In or about October 2012, Rogers also engaged Keith Stein of Beys to partition the
808 Lexington property (“New York litigation”).

59. Prior to initiating the partition action of 808 Lexington, Stein, who was not a
litigator, had only prepared, at best, one prior partition action in the course of his more than two
decades of practice.

60. At the time of the partition action, and for several years prior, 808 Lexington was
encumbered by a mortgage in the original principal sum of $850,000.00 (“808 Mortgage”).

61. By the time of the partition action, the balance of the mortgage was approximately
$387,000.00, while the value of 808 Lexington was in excess of $4,000,000.

62. Prior to, and following the date of the Texas Settlement, Rogers failed to take any
action to pay, monitor, negotiate, or prevent default, acceleration, or negative consequences to the
Ward in connection with the 808 Mortgage.

63. On or about October 5, 2012, unbeknownst to Julian, and presumably because
Rogers had not taken any action to manage the 808 Lexington asset or liabilities and the 808
Mortgage was in default, the son of the paralegal of Oliver Jr.’s attorney (who was also a close
friend of Oliver Jr.) formed a corporation known as Beachton Tuxedo, LLC (“Beachton”) and
surreptitiously acquired the 808 Mortgage via an Assignment of Mortgage (“Assignment”) for the
outstanding balance owed on the mortgage.

64.  Asof the date of the Assignment, the notes secured by the Mortgage were in default,
had been accelerated, and gave Beachton the immediate right to foreclose on 808 Lexington. The

default interest rate on the Beachton mortgage was 17%.

10
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65.  As further consideration for Beachton to acquire the 808 Mortgage and not
foreclose on it, Oliver Jr., individually, and as personal representative of the Estate of Lorna,
assigned to Beachton a 40% of his and/or the Estate of Lorna’s equity interest in 808 Lexington,
which, at a bare minimum, gave Beachton an immediate return on its $387,000 mortgage of far in
excess of one million dollars, yet Beachton did not provide a satisfaction of mortgage in exchange
for the interest and also continued to charge interest at the maximum rate allowable under the 808
Mortgage.

66.  Accordingly, the assignment by Oliver Jr. resulted in a satisfaction of the 808
Mortgage, or alternatively a usurious rate of interest being charged by Beachton on the 808
Mortgage.

67. In July 2013, Rogers, as guardian for Oliver Sr., Oliver Jr., individually and as
personal representative of the Estate of Lorna, and Beachton entered into a settlement agreement
to settle the Florida Beneficiary Petition and the New York Litigation (hereinafter referred to as
the “New York Settlement.” A true and correct copy of the New York Settlement Agreement is
attached hereto as Exhibit “A” and incorporated herein by reference.

68. Pursuant to the New York Settlement, Oliver Jr. agreed to immediately transfer to
Oliver Sr. the 50% interest of the Estate of Lorna in 808 Lexington and Ocean Boulevard, such
that as a result of such transfers, Oliver Sr. would own 100% fee simple interest in 808 Lexington
and Ocean Boulevard.

69. The Estate of Lorna was required to satisfy all real estate taxes and related charges
through May 8, 2013, and one-half of the real estate taxes and related charges from May 9, 2013,

through the date immediately prior to the closing date.

11
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70.  Additionally, in connection with the New York Settlement, Oliver Jr. and Beachton
agreed that the 40% interest in the 808 Lexington that Oliver Jr. had assigned to Beachton when it
took over the 808 Mortgage, would be transferred to a 20% interest in the 67" Street property,
which continued to amount to an interest by Beachton of well over a million dollars at minimum.
(The percentage change in the transfer was due to the fact that the value of the 67™" Street property
was significantly higher that the value of 808 Lexington.)

71. Notwithstanding Beachton’s acceptance of the 20% interest in 67" Street, Beachton
continued to charge the maximum interest rate allowable under the 808 Mortgage, plus late fees,
which combined with the 20% interest in 67" Street, constituted a satisfaction of the 808 Mortgage,
or alternatively, a usurious rate of interest.

72. The closing date under the New York Settlement was to occur within ten (10)
business days of the date upon which all approvals have been received from the Florida court, and
each such other court. No other such court approval was required to approve the New York
Settlement besides the Florida Court, which did so on September 17, 2013. Accordingly, the
closing date was October 1, 2013 (“Closing Date”).

73. Under the terms of the New York Settlement, Rogers, acting as guardian for Oliver
Sr., agreed to waive and/or relinquish in favor of the Estate of Lorna any and all right, title, and
interest in and to 67" Street and the London Property.

74. The New York Settlement required Rogers, as guardian of Oliver Sr., to pay the
Beachton mortgage debt in full on or before August 31, 2013, and in exchange, Beachton agreed
to continue to forebear from taking action based on the purported failure to make payments under

the 808 Mortgage that Beachton purchased, including foreclosure.

12
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75.  On or about November, 2014, 67" Street sold for $22.5 million. Accordingly,
Beachton’s 20% interest in the 67 Street property was worth $4.5 million.

76.  Any claim by Beachton that an outstanding balance was due on the Beachton
mortgage was usurious as Beachton became entitled to receive, via its 20% equity interest in 67"
Street, more than five (5) times the outstanding balance owed on the 808 Mortgage.

77, Neither Rogers nor his counsel took any action to have a Court declare the 808
Mortgage acquired by Beachton as having been satisfied or otherwise usurious.

78. Moreover, despite representations to the Florida guardianship Court that they
would do so, Rogers neither made any genuine efforts to procure substitute financing for the
Beachton mortgage at a lower interest rate than the default rate Beachton mortgage was charging,
nor undertook any action to remove the Beachton lien from the 808 property due to it being
usurious or satisfied, or undertook any action to bring the note current to avoid the default interest
being charged.

79. The terms of the New York Settlement, to which Julian, as an interested person and
sole beneficiary to Oliver Sr.’s only known will, persistently objected, provided that all interest on
the mortgage debt accruing after June 30, 2013, but on or before the date the Beachton mortgage
debt is paid in full, was to be payable 50% by the Estate of Lorna and 50% by Rogers, as guardian
of Oliver Sr.

80. Moreover, the New York Settlement agreement provides that if “any party fails to
comply with any of the party’s obligations set forth in Section 2 or 3 of this Agreement, the party
to whom the obligation is owed shall have the right to enforce the terms set forth therein and the
legal fees and costs incurred by the aggrieved party in enforcing such terms shall be paid by the

Party found to be in breach of such terms.”

13
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808 Lexington Management

81. Despite the terms of the Texas Settlement and the consideration provided
thereunder, Rogers remained in office as guardian for Oliver Sr. until April 23, 2014, when Kelly
was appointed by the Court as successor guardian of Oliver Sr.

82. From April 1, 2013 (the date of the Florida Court’s approval of the Texas
Settlement) until Rogers was discharged by the Court in April 2014, as Florida guardian for Oliver
Sr. (the “Interim Guardianship”), Rogers had a duty to properly manage 808 Lexington as a rental
property.

83. From April 23, 2014 (the date Kelly was appointed by the Court as successor
guardian of Oliver Sr.) until the closing of the sale of 808 Lexington by Kelly, as guardian of
Oliver Sr., Kelly had a duty to properly manage 808 Lexington as a rental property.

84. The 808 Lexington Property consisted of four floors. The first floor was rented out
by a restaurant, Fig and Olive, which generated approximately $23,500 per month in rent. The
lease for Fig and Olive was set to expire in November 2014.

85.  The second floor of 808 Lexington was leased out to Pinafore Nursery and
generated approximately $3,500 per month in rent, which was considerably below market. The
lease for Pinafore Nursery expired on December 31, 2010, and there was no new written lease
entered into by Pinafore Nursery. Following the expiration of the lease with Pinafore Nursery, it
continued to pay a monthly rent of $3,500, notwithstanding that it was a holdover tenant without
a lease.

86. The fourth floor apartment had been rented out to Kimberly Beamis for $2,300 per
month, but she vacated the premises prior to January 1, 2013 due to the failure of Rogers to

maintain the unit. Thereafter, fourth floor apartment became occupied by a person related to one

14
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of the owners of Beachton for $1,500 per month, which amount was paid directly to Oliver Jr. and
nothing to the Rogers or Kelly on behalf of the Ward. The $1500, to the extent it was paid, was
well below market value, no lease was in place, and Rogers or Kelly failed to investigate,
participate, or take any action for the benefit of the Ward pertaining to this unit.

87. The third floor tenant was evicted in either 2012 or 2013. Neither Rogers nor Kelly
undertook any efforts to re-rent this unit, which had a monthly rental value of several thousand
dollars.

88. Prior to the New York Settlement, Rogers should have been collecting 50% of the
rental income from 808 Lexington, and should have made efforts to obtain full market rent on the
second, third, and fourth floor units.

89. Following the Court’s approval of the New York Settlement, Rogers should have
been collecting all of the rental income from 808 Lexington. Yet, during the period of Interim
Guardianship, Rogers only passively collected 50% of the rental income from Fig and Olive.
Rogers and Kelly ignored the remaining rent that Oliver Jr. was collecting on the other 50% of the
rental income from Fig and Olive and ignored any effort to obtain any rental income from the other
units or tenants.

90. Following his appointment as successor guardian, Kelly should have been
collecting all of the rental income from 808 Lexington. Yet, until the sale of 808 Lexington, he
only passively collected 50% of the rental income from Fig and Olive. Kelly ignored the remaining
rent that Oliver Jr. was collecting on the other 50% of the rental income from Fig and Olive and
ignored any effort to obtain any rental income from the other units or tenants.

91. Until recent efforts undertaken mainly by Julian at his own expense, Oliver Jr. had

not paid any money to the State of New York or to Rogers or Kelly for any past due property taxes

15
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pursuant to the New York Settlement, or for the amount of property taxes on 808 Lexington from
May 9, 2013, to the date immediately prior to the Closing Date.

92. Until recent efforts undertaken mainly by Julian at his own expense, Oliver Jr. had
not paid any of the interest that accrued on the 808 Mortgage from June 30, 2013, until it was paid
in full.

93. During the period of Interim Guardianship, Rogers also failed to take actions for
the benefit of the Ward, including, but not limited to, the following acts with respect to 808
Lexington:

a. Enter into discussions with Fig and Olive regarding renewing its lease or increasing the

monthly rental payments;

b. Enter into discussions with Pinafore Nursery to sign a new lease and increase its rent
from the monthly rent it was paying for the previous four years;

c. Take any action to market the third or fourth floor apartments;

d. Take any action with respect to repairing, renovating, or maintaining 808 Lexington,
including, but not limited to, its common areas, to obtain the highest and best rental
values for the property;

e. Collect the appropriate rental income due Oliver Sr. from the lease of 808 Lexington;

f. Pursue an action against Oliver Jr. to force Oliver Jr. to use the rental income from 808
Lexington to pay down the Beachton mortgage and to enforce the New York
Settlement;

g. Bring an action against Beachton for usury or satisfaction based upon the interest it

received in 808 Lexington and thereafter 67" Street; and
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h. Obtain commercial financing to pay off the 808 Mortgage assigned to Beachton to
avoid the default interest rate it was accruing against 808 Lexington.

94.  After his appointment as successor guardian of Oliver Sr. on April 23, 2014, Kelly
also failed to take actions for the benefit of the Ward, including, but not limited to, the following
acts with respect to 808 Lexington:

a. Enter into discussions with Fig and Olive regarding renewing its lease or increasing the

monthly rental payments;

b. Enter into discussions with Pinafore Nursery to sign a new lease and increase its rent
from the monthly rent it was paying for the previous four years;

c. Take any action to market the third or fourth floor apartments;

d. Take any action with respect to repairing, renovating, or maintaining 808 Lexington,
including, but not limited to, its common areas, to obtain the highest and best rental
values for the property;

e. Collect the appropriate rental income due Oliver Sr. from the lease of 808 Lexington;

f. Properly pursue an action against Oliver Jr. to force Oliver Jr. to use the rental income
from 808 Lexington to pay down the Beachton mortgage and to enforce the New York
Settlement;

g. Bring an action against Beachton for usury or satisfaction based upon the interest it
received in 808 Lexington and thereafter 67 Street; and

h. Obtain commercial financing to pay off the 808 Mortgage assigned to Beachton to

avoid the default interest rate it was accruing against 808 Lexington.
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Due Diligence as to New York Settlement

95. Prior to entering into the New York Settlement, Rogers failed to do any type of due
diligence as to the true fair market value of 808 Lexington and 67" Street, including, but not limited
to, obtaining appraisals of the properties. Yet, Rogers and his counsel represented to the Florida
Court that the New York Settlement was in the best interests of Oliver Sr. and that the properties
were approximately equal in value.

96.  On or about the Closing Date, the fair market value of 808 Lexington was
approximately $5 million and the true fair market value of 67" Street was more than $22.5 million.

97. The fair market value of the London property has never been addressed other than
in a cursory fashion by Rogers or the attorneys he hired to protect the Ward’s interest, despite the
property being located in the most exclusive and high priced rental district in London and
documents within the Guardians possession indicating that it had a value far in excess of the Ocean
Boulevard property.

98.  As a result, contrary to what was represented by Rogers and his counsel to the
guardianship court to obtain approval for the settlement, the estate of Oliver Sr. received assets
from the New York Settlement with a value substantially less than those received by the Estate of
Lorna.

COUNT I

Breach of Fiduciary Duty Against Defendants Rogers,
O’Connell, Crispin, Ciklin, Stein, Beys, and Stein Law Firm

99. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations

contained in paragraphs 1 through 98, supra, as if fully set forth herein.

18



Case 9:15-cv-81298-KAM Document 18 Entered on FLSD Docket 01/08/2016 Page 19 of 32

100. During the period of the Interim Guardianship, Rogers had a fiduciary duty to
Oliver Sr. to act in his best interest until Rogers was discharged as guardian, including, among
other things, a duty of loyalty.

101. O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm (“Counsel for
Rogers”) represented Rogers, in his capacity as guardian for Oliver Sr., in connection with the
New York Settlement and thereafter.

102. Counsel for Rogers, while he was acting as guardian for Oliver Sr., owed similar
duties to Oliver Sr. and were fully aware that the work they were doing for Rogers, as guardian of
Oliver Sr., was for the benefit of Oliver Sr.

103. Rogers, as guardian of Oliver Sr., and Counsel for Rogers were negligent and
reckless in the exercise of their fiduciary duties to Oliver Sr., resulting in damages to him.

104. By failing to take actions for the benefit of the Ward, including, but not limited to,
failing to, (a) properly manage 808 Lexington, (b) perform proper due diligence of the value of
808 Lexington, 67" Street, Ocean Boulevard, or the London Property to properly evaluate the
fairness of the New York Settlement, (c) take prompt or appropriate action against Oliver Jr. to
collect rents and taxes owed by the Estate of Lorna or Oliver Jr., (d) failing to ensure that rental
income from 808 Lexington was used to pay down the Beachton mortgage, (e) arrange for
commercially reasonable substitute financing for the Beachton mortgage, and (f) failing to pursue
action against Beachton to have its mortgage deemed satisfied or released, Rogers damaged the
Estate of Oliver Sr. in contravention of his fiduciary duties to Oliver Sr.

105. Atall material times, Counsel for Rogers, as guardian of Oliver Sr., owed fiduciary
duties to Oliver Sr. and were involved and participated in Rogers’ actions or inactions, resulting

in the above described damage.
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106. Plaintiff was required to retain the Bleakley Bavol Law Firm to mitigate the
damages to the Estate of Oliver Sr. and is required to pay it a reasonable fee for its services.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendants
Rogers, O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm and such other relief as
the Court deems just and proper, including an award of attorneys’ fees and costs against
Defendants.

COUNT 1l

Breach of Fiduciary Duty Against Defendants Kelly,
O’Connell, Crispin, Ciklin, Stein, Beys, and Stein Law Firm

107.  Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

108. Following his appointment as successor guardian of Oliver Sr. on April 23, 2014,
Kelly had a fiduciary duty to Oliver Sr. to act in his best interest until Kelly was discharged as
guardian, including, among other things, a duty of loyalty.

109. O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm represented Kelly
(“Counsel for Kelly”), in his capacity as successor guardian for Oliver Sr.

110. Counsel for Kelly, while he was acting as guardian for Oliver Sr., owed similar
duties to Oliver Sr. and were fully aware that the work they were doing for Kelly, as successor
guardian of Oliver Sr., was for the benefit of Oliver Sr.

111. Kelly, as guardian of Oliver Sr., and Counsel for Kelly were negligent and reckless

in the exercise of their fiduciary duties to Oliver Sr., resulting in damages to him.
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112. By failing to take actions for the benefit of the Ward, including, but not limited to,
failing to (a) properly manage 808 Lexington, (b) take prompt or appropriate action against Oliver
Jr. to collect rents and taxes owed by the Estate of Lorna or Oliver Jr., (c) failing to ensure that
rental income from 808 Lexington was used to pay down the Beachton mortgage, (d) arrange for
commercially reasonable substitute financing for the Beachton mortgage, (e) entering into an
unreasonable exclusive sales agreement with Lipa Lieberman, and (f) failing to pursue action
against Beachton to have its mortgage deemed satisfied or released, Kelly damaged the Estate of
Oliver Sr. in contravention of Defendants’ fiduciary duties.

113. At all material times, Counsel for Kelly, as successor guardian of Oliver Sr., owed
fiduciary duties to Oliver Sr. and were involved and participated in Kelly’s actions or inactions,
resulting in the above described damage.

114. Plaintiff was required to retain the Bleakley Bavol Law Firm to mitigate the
damages to the Estate of Oliver Sr. and is required to pay it a reasonable fee for its services.

115. WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the
ancillary Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against
Defendants Kelly, O’Connell, Crispin, Ciklin, Stein, Beys, and the Stein Law Firm and such other
relief as the Court deems just and proper, including an award of attorneys’ fees and costs against
Defendants.

COUNT 111
Negligence Against Defendant Rogers

116. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

117. Defendant Rogers had a duty to the Ward to administer the guardianship observing
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a standard in dealing with guardianship property that would be observed by a prudent person
dealing with the property of another, in the best interest of the ward, using such special skills and/or
expertise to the extent that any such representation was made as to the special skills or expertise
of the guardian.

118. Defendant Rogers, as guardian of the Ward, negligently administered the
guardianship by failing to discharge his duties as guardian and by wasting and mismanaging the
Ward’s property.

119. Defendant Rogers was negligent in the following ways:

(a) By failing to properly manage 808 Lexington;

(b) By failing to perform proper due diligence of the value of 808 Lexington and 67" Street

to properly evaluate the fairness of the New York Settlement;

(c) By failing to take action against Oliver Jr. to collect rents and taxes owed by the Estate

of Lorna or Oliver Jr,;

(d) By failing to ensure that rental income from 808 Lexington was used to pay down the

Beachton mortgage;

(e) By failing to arrange for commercially reasonable substitute financing for the Beachton

mortgage;

(f) By failing to pursue action against Beachton to have its mortgage deemed satisfied or

released,

(9) By permitting Beachton to collect usurious interest on the 808 Lexington mortgage;

(h) By permitting the guardianship attorney’s to collect unnecessary and excessive fees;

(i) By failing to monitor or challenge excessive hourly attorney’s fees charged by the

guardianship attorneys;
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() By failing to prepare or implement a guardianship plan;

(k) By failing to prepare accurate annual reports regarding the guardianship assets;

(I) By failing to maintain guardianship financial records to accurately track and recover

guardianship assets;

(m) By pursuing needless and wasteful litigation against the Ward’s heir;

(n) By failing to take action against the Ward’s former wife, Lorna Bivins, to recover

contribution for unpaid taxes; and

(o) By charging the Ward excessive guardian fees;

120. Asadirect and proximate result of the negligence of Defendant Rogers as set forth
above, the Ward has suffered damages.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
Rogers and such other relief as the Court deems just and proper, including an award of attorneys’
fees and costs against Defendants.

COUNT IV
Negligence Against Defendant Kelly

1121. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

122. Defendant Kelly had a duty to the Ward to manage the guardianship observing a
standard in dealing with guardianship property that would be observed by a prudent person dealing
with the property of another, in the best interest of the ward, using such special skills and/or
expertise to the extent that any such representation was made as to the special skills or expertise

of the guardian.
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123. Defendant Kelly, as guardian of the Ward, negligently administered the
guardianship by failing to discharge his duties as guardian and by wasting and mismanaging the
Ward’s property.

124. Defendant Kelly was negligent in the following ways:

(a) By failing to properly manage 808 Lexington;

(b) By failing to take action against Oliver Jr. to collect rents and taxes owed by the Estate

of Lorna or Oliver Jr,;

(c) By failing to ensure that rental income from 808 Lexington was used to pay down the

Beachton mortgage;

(d) By failing to arrange for commercially reasonable substitute financing for the Beachton

mortgage;

(e) By failing to pursue action against Beachton to have its mortgage deemed satisfied or

released,

(f) By permitting Beachton to collect usurious interest on the 808 Lexington mortgage;

(g9) By failing to monitor or challenge excessive hourly attorney’s fees charged by the

guardianship attorneys;

(h) By failing to prepare or implement a guardianship plan;

() By failing to prepare accurate annual reports regarding the guardianship assets; and

() By failing to maintain guardianship financial records to accurately track and recover

guardianship assets.

(k) By charging the Ward excessive guardian fees;

125. As adirect and proximate result of the negligence of Defendant Kelly as set forth

above, the Ward has suffered damages.
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WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
O’Connell and such other relief as the Court deems just and proper, including an award of
attorneys’ fees and costs against Defendants.

COUNT V
Professional Negligence Against Defendant O’Connell

126. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

127. O’Connell represented both Rogers and Kelly in their capacity guardians for Oliver
Sr.

128. During the guardianship, O’Connell undertook to provide legal services to the
guardianship, with the full knowledge that Oliver Sr. was an intended beneficiary of his legal
services. At all times O’Connell held himself out as competent in the areas of law for which he
was retained to provide representation.

129. O’Connell was required to exercise the same legal skill as a reasonably competent
attorney and to use reasonable care in determining and implementing a strategy to be followed to
achieve the guardianship’s goals, or alternatively goals that were in the best interest of Oliver Sr.

130. Inthe course of handling legal matters for the guardianship, O’Connell negligently
failed to act with the degree of competence generally possessed by attorneys in the State of Florida
who handle similar matters. Oliver Sr., through his guardians was forced to pay O’Connell a
substantial amount of money for his representation.

131.  O’Connell was negligent and/or committed malpractice in the following ways:
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(a) By failing to perform proper due diligence of the value of 808 Lexington and 67" Street,
or Ocean Boulevard or the London Property to properly evaluate the fairness of the New
York Settlement;

(b) By failing to advise the guardianship regarding the clear discrepancy in the values of
the properties involving in the New York Settlement;

(c) By advising the client to enter into the New York settlement against the best interest of
the guardianship and encouraging settlement to obtain fees rather than benefit Oliver Sr.;
(d) By failing to advise the guardianship to take action against Oliver Jr. to collect rents
and taxes owed by the Estate of Lorna or Oliver Jr.;

(e) By failing to advise the guardianship to ensure that rental income from 808 Lexington
was used to pay down the Beachton mortgage;

(f) By failing to advise the guardianship to arrange for commercial reasonable substitute
financing for the Beachton mortgage;

(9) By failing to pursue action against Beachton to have its mortgage deemed satisfied or
released;

(h) By failing to advise the guardianship regarding the usurious interest charged by
Beachton;

(i) By charging and taking from the guardianship excessive attorney’s fees; and by failing
to prevent Lipa Lieberman from obtaining an exclusive sales agreement or excessive fees
because Lieberman had helped O’Connell bolster his fee claim under the hybrid
contingency fee claim;

() By failing to properly prosecute claim against Oliver Jr. under Global Settlement and

trying to settle for low amount solely to obtain fees as opposed to acting in best interest of
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Oliver Sr. and/ or his estate, and engaging in acts constituting a conflict of interest by

seeking to avoid recoupment against Oliver Jr. unless she could obtain a release from Julian

as to the Guardian; and

(k) By failing to account to the Court or Julian that he and his firm had failed to comply

with the Global Settlement Order by improperly holding back several hundred thousand

dollars from the proceeds of the sale of 808 Lexington in the firm’s trust account.

132. Asadirect and proximate result of O’Connell’s negligence and/or malpractice, the
Ward sustained damages.

133.  Ciklin Lubitz & O'Connell is vicariously liable for the negligence of its attorneys
including O’Connell.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
O’Connell and Ciklin Lubitz & O'Connell and such other relief as the Court deems just and proper,
including an award of attorneys’ fees and costs against Defendants.

COUNT VI
Professional Negligence Against Defendant Crispin

134. Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

135.  Crispin represented both Rogers and Kelly in their capacity guardians for Oliver
Sr.

136. During the guardianship, Crispin undertook to provide legal services to the

guardianship, with the full knowledge that Oliver Sr. was an intended beneficiary of his legal
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services. At all times Crispin held herself out as competent in the areas of law for which she was
retained to provide representation.

137.  Crispin was required to exercise the same legal skill as a reasonably competent
attorney and to use reasonable care in determining and implementing a strategy to be followed to
achieve the guardianship’s goals, or alternatively goals that were in the best interest of Oliver Sr.

138. In the course of handling legal matters for the guardianship, Crispin negligently
failed to act with the degree of competence generally possessed by attorneys in the State of Florida
who handle similar matters. Oliver Sr., through his guardians was forced to pay Crispin a
substantial amount of money for her representation.

139.  Crispin was negligent and/or committed malpractice in the following ways:

(a) By failing to perform proper due diligence of the value of 808 Lexington and 67™", or

Ocean Boulevard or the London Property Street to properly evaluate the fairness of the

New York Settlement;

(b) By failing to advise the guardianship regarding the clear discrepancy in the values of

the properties involving in the New York Settlement;

(c) By advising the client to enter into the New York settlement against the best interest of

the guardianship and encouraging settlement to obtain fees rather than benefit Oliver Sr.;

(d) By failing to advise the guardianship to take action against Oliver Jr. to collect rents

and taxes owed by the Estate of Lorna or Oliver Jr.;

(e) By failing to advise the guardianship to ensure that rental income from 808 Lexington

was used to pay down the Beachton mortgage;

(f) By failing to advise the guardianship to seek substitute financing for the Beachton

mortgage;
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(9) By failing to pursue action against Beachton to have its mortgage deemed satisfied or

released;

(h) By failing to advise the guardianship regarding the usurious interest charged by

Beachton;

(1) By charging and taking from the guardianship excessive attorney’s fees and by failing

to prevent Lipa Lieberman from obtaining an exclusive sales agreement or excessive fees

because Lieberman had helped Crispin’s firm bolster their fee claim under the hybrid

contingency fee claim;

() By failing to properly prosecute claim against Oliver Jr. under Global Settlement and

trying to settle for low amount solely to obtain fees as opposed to acting in best interest of

Oliver Sr. and/ or his estate, and engaging in acts constituting a conflict of interest by

seeking to avoid recoupment against Oliver Jr. unless she could obtain a release from Julian

as to the Guardian; and

(k) By failing to account to the Court or Julian that she and her firm had failed to comply

with the Global Settlement Order by improperly holding back several hundred thousand

dollars from the proceeds of the sale of 808 Lexington in the firm’s trust account.

140. As a direct and proximate result of Crispin’s negligence and/or malpractice, the
Ward sustained damages.

141. Ciklin Lubitz & O'Connell is vicariously liable for the negligence of its attorneys
including Crispin.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary

Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendant
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Crispin and Ciklin Lubitz & O'Connell and such other relief as the Court deems just and proper,
including an award of attorneys’ fees and costs against Defendants.

COUNT VII
Professional Negligence Against Defendant Stein

142.  Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary Estate of
Oliver Wilson Bivins, deceased, hereby re-alleges and adopts by reference all allegations
contained in paragraphs 1 through 98, supra, as if fully set forth herein.

143.  Stein represented both Rogers and Kelly in their capacity guardians for Oliver Sr.
with the full knowledge and understanding that Oliver Sr. was the intended beneficiary of his legal
services.

144. During the guardianship, Stein undertook to provide legal services to the
guardianship. At all times Stein held himself out as competent in the areas of law for which he
was retained to provide representation.

145.  Stein was required to exercise the same legal skill as a reasonably competent
attorney and to use reasonable care in determining and implementing a strategy to be followed to
achieve the guardianship’s goals.

146. Inthe course of handling legal matters for the guardianship, Stein negligently failed
to act with the degree of competence generally possessed by attorneys in the State of Florida who
handle similar matters. The guardianship paid Stein a substantial amount of money for the sole
purpose of representing the guardianship.

147.  Stein was negligent and/or committed malpractice in the following ways:

(a) By failing to perform proper due diligence of the value of 808 Lexington and 67" Street,

Ocean Boulevard or the London Property to properly evaluate the fairness of the New York

Settlement;
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(b) By failing to advise the guardianship regarding the clear discrepancy in the values of
the properties involving in the New York Settlement;

(c) By advising the client to enter into the New York settlement against the best interest of
the guardianship;

(d) By failing to advise the guardianship to take action against Oliver Jr. to collect rents
and taxes owed by the Estate of Lorna or Oliver Jr.;

(e) By failing to advise the guardianship to ensure that rental income from 808 Lexington
was used to pay down the Beachton mortgage;

(f) By failing to arrange for commercially reasonable substitute financing for the Beachton
mortgage, as opposed to preventing such an alternative unless it also included financing to
cover attorney’s fees for himself, his firm, and the guardians and their other counsel;

(9) By failing to pursue action against Beachton to have its mortgage deemed satisfied or
released;

(h) By failing to advise the guardianship regarding the usurious interest charged by
Beachton;

(i) By charging and taking from the guardianship excessive attorney’s fees;

() By taking large sums of money under the guise of retainers without accounting or
documentation therefore; and

(k) By failing to account to the Court or to Julian regarding the failure to comply with the
terms of the Global Settlement Agreement as the closing agent.

148.  Asadirect and proximate result of Stein’s negligence and/or malpractice, the Ward

sustained damages.
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149. Beys Liston Mobargha & Berland, LLP f/k/a Beys Stein Mobargha & Berland, LLP
and The Law Offices of Keith B. Stein, PLLC n/k/a Stein Law, PLLC are vicariously liable for the
negligence of their attorneys including Stein.

WHEREFORE, the Plaintiff, JULIAN BIVINS, as Personal Representative of the ancillary
Estate of Oliver Wilson Bivins, deceased, requests the Court award damages against Defendants
Stein, Beys, and the Stein Law Firm and such other relief as the Court deems just and proper,

including an award of attorneys’ fees and costs against Defendants.

Jury Demand

Plaintiff demands a trial by jury on all issues so triable.

Dated: January 8, 2016. Respectfully Submitted,

/s/ J. Ronald Denman

J. Ronald Denman

Florida Bar Number 0863475
The Bleakley Bavol Law Firm
15170 North Florida Avenue
Tampa, FL 33613

(813) 221-3759 [Telephone]
(813) 221-3198 [Facsimile]
rdenman@bleakleybavol.com
Attorneys for JULIAN BIVINS
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Filing # 30636256 E-Filed 08/07/2015 05:31:05 PM

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

GUARDIANSHIP
INRE: GUARDIANSHIP OF:
CASE NO.: 50 2011 GA 000006 XXXX SB
OLIVER BIVINS, DIVISION: IY — COLIN

An incapacitated person.
/

OBJECTION TO FINAL ACCOUNTING (GUARDIANSHIP REPORT) OF GUARDIAN
OF PROPERTY FILED BY CURTIS ROGERS AND SERVED JULY 8, 2015

COMES NOW, Julian Bivins, as the ancillary personal representative of the Estate of
Oliver Bivins in Florida and the temporary administrator of the domiciliary administration of the
Estate of Oliver Bivins in Potter County, Texas, by and through his undersigned counsel and
hereby files this Objection to Final Accounting (Guardianship Report) of Guardian of Property
filed by Curtis Rogers and served upon the undersigned counsel on July 8, 2015, and in support
therefore, states as follows:

1. Schedule A (and the exhibit thereto) fails to include the following rental income
from 808 Lexington Avenue, New York, New York (“808 Lexington™) that should have been
collected by the Guardian from the tenants or Oliver Bivins Jr., as personal representative of the
Estate of Lorna Bivins pursuant to the September 17, 2013, Court Approved settlement agreement
(the “New York Settlement”) entered into between Rogers, as guardian for Oliver Bivins Sr.,
Oliver Jr., individually and as personal representative of the Estate of Lorna Bivins, and Beachton
Tuxedo, LL.C (“Beachton™):

a. One hundred percent of the rental income from the first floor tenant, Fig and
Olive, following the Court’s approval of the New York Settlement;

b. Rental income from the second floor tenant, Pinafore Nursery; and

EXHIBIT

1 i |
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c. Rental income from the third and fourth floor units.

2, Schedule A (and the exhibit thereto) also fails to include one-half of the real estate
taxes for 808 Lexington and 330 Ocean Boulevard that should have been collected by the
Guardian from Oliver Bivins Jr., as personal representative of the Estate of Lorna Bivins pursuant
to the New York Settlement.

3. Additionally, Schedule A (and the exhibit thereto) fails to include one-half of the
interest on the Beachton Mortgage accruing after June 30, 2013, that should have been collected
by the Guardian from Oliver Bivins Jr., as personal representative of the Estate of Lorna Bivins
pursuant to the New York Settlement.

4, Finally, Schedule A (and the exhibit thereto) incorrectly identifies income from
the first floor tenant of 808 Lexington, Fig & Olive, as income from Royalties.

5. Schedule B (and the exhibit thereto) fails to include any payments of either
principal or interest on the Beachton mortgage that encumbered 808 Lexington in contravention
of the New York Settlement, any payments of expenses to enforce the satisfaction of the
mortgage, or any payments of expenses to find substitute financing for the Beachton mortgage at
a lower interest rate than the default rate the Beachton mortgage was charging.

6. Schedule B (and the exhibit thereto) also fails to include any expenses for repairs,
renovations, or maintenance to 808 Lexington to obtain the highest and best rental values of the
property.

7. Additionally, Schedule B (and the exhibit thereto) includes an inappropriate
payment of $687.76 on December 6, 2013, to Eastern Consolidated for the Lieberman court

hearing that should not have been paid out of the Ward’s funds and was not for the benefit of the
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Ward. Moreover, the following payments to counsel for the Guardian should not have been paid
as a result of their breaches of fiduciary duty to the Ward and failure to benefit the Ward:

a. $10,000.00 to Cooperman Lester Miller on April 21, 2014;

b. $10,000.00 to Bill T. Smith, Jr. P.A on June 2, 2014; and

c. $10,000.00 to Ciklin Lubitz & O’Connell on June 9, 2014,

8. Schedule C (and the exhibit thereto) fails to properly include the Ward’s interest
in certain real property located at 67" Street, New York, New York and 82 Portland Place,
London, England and the value of the same to which the Guardian agreed to waive or relinquish
in favor of the Estate of Lorna Bivins in exchange for a 100% fee simple interest in 330 Ocean
Boulevard and 808 Lexington. Moreover, Schedule C fails to properly set forth an accurate value
of those properties.

9. Exhibit E identifies various law firms to whom the Guardian intends to make
payment for fees and cost reimbursement, as well as himself, but fails to identify the specific
amounts to be paid; specifically, it fails to identify the amounts as of the date of the accounting.
Julian Bivins objects to any further payments to the Guardian or the law firms identified therein.

10.  Julian Bivins objects to Exhibit F which provides that the Guardian, who should
have already turned over all funds to the successor guardian, Stephen Kelly, will retain assets in
Exhibit H to pay or put towards the final costs of administration. Exhibit H further fails to identify
the total amount of assets to be turned over to the successor trustee, Stephen Kelly, which Curtis
Rogers should have already turned over to Stephen Kelly.

WHEREFORE, Julian Bivins respectfully objects to the Final Accounting (Guardianship

Report) of Guardian of Property filed by Curtis Rogers and served upon the undersigned counsel
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on July 8, 2015, and requests this Court enter an Order requiring the Guardian to account for the
discrepancies set forth above.

Dated: August 7, 2015. Respectfully Submitted,

THE BLEAKLEY BAVOL LAW FIRM

/s/ J. Ronald Denman

J. Ronald Denman

Florida Bar Number 0863475
15170 North Florida Avenue
Tampa, FL 33613

(813) 221-3759 [Telephone]
(813) 221-3198 [Facsimile]

rdenman(@bleakleybavol.com
Attorneys for JULIAN BIVINS

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August 7, 2015 a true and correct copy has been served
on all counsel of record identified on the attached Service List via electronic mail or in some
other authorized manner for those counsel or parties who are not authorized to receive Notices of

Electronic Filing.

/s/ J. Ronald Denman
Attorney
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Ronda D. Gluck, Esquire Donna P. Levine, Esquire

Law Offices of Bill T Smith Levine & Susaneck P.A

980 N Federal Highway, 3003 South Congress Avenue, Suite 1A
Suite 402 Palm Springs, Florida 33461

Boca Raton, FL. 33432-2704 Levine.susaneck@gmail.com

attorneys(@bocaattorney.com

Ashley Crispin, Esq.

Ciklin Lubitz & O’Connell

515 N. Flagler Drive, 20" Floor
West Palm Beach, FL. 33401
service@ciklinlubitz.com

probateservice(@caseyciklin.com

slobdell@ciklinlubitz.com
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Filing # 30686527 E-Filed 08/10/2015 04:21:46 PM

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

GUARDIANSHIP
INRE: GUARDIANSHIP OF:
CASE NO.: 50 2011 GA 000006 XXXX SB
OLIVER BIVINS, DIVISION: IY — COLIN

An incapacitated person.
/

OBJECTION TO FINAL REPORT OF GUARDIAN OF PROPERTY
FILED BY STEPHEN M. KELLY AND SERVED JULY 9, 2015

COMES NOW, Julian Bivins, as the ancillary personal representative of the Estate of
Oliver Bivins in Florida and the temporary administrator of the domiciliary administration of the
Estate of Oliver Bivins in Potter County, Texas, by and through his undersigned counsel and
hereby files this Objection to Final Report of Guardian of Property filed by Stephen M. Kelly
(“Final Report”) and served upon the undersigned counsel on July 9, 2015, and in support
therefore, states as follows:

1. Schedule A fails to include the following rental income from 808 Lexington
Avenue, New York, New York (“808 Lexington”) that should have been collected by the
Guardian from the tenants or Oliver Bivins Jr., as personal representative of the Estate of Lorna
Bivins pursuant to the September 17, 2013, Court Approved settlement agreement (the “New
York Settlement™) entered into between Curtis Rogers, as guardian for Oliver Bivins Sr., Oliver
Jr., individually and as personal representative of the Estate of Lorna Bivins, and Beachton
Tuxedo, LLC (“Beachton”):

a. One hundred percent of the rental income from the first floor tenant, Fig and
Olive, following the Court’s approval of the New York Settlement;

b. Rental income from the second floor tenant, Pinafore Nursery; and

EXHIBIT
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c. Rental income from the third and fourth floor units.

2. Schedule A also fails to include one-half of the real estate taxes for 808 Lexington
and 330 Ocean Boulevard that should have been collected by the Guardian from Oliver Bivins Jr.,
as personal representative of the Estate of Lorna Bivins pursuant to the New York Settlement.

3. Additionally, Schedule A fails to include one-half of the interest on the Beachton
Mortgage accruing after June 30, 2013, that should have been collected by the Guardian from
Oliver Bivins Jr., as personal representative of the Estate of Lorna Bivins pursuant to the New
York Settlement.

4, Schedule B includes a payment for $550.00 to Vantage Computer Systems for
converting emails pursuant to a subpoena that should not have been paid out of the Ward’s funds
and was not for the benefit of the Ward.

5. Schedule B fails to include any payments of either principal or interest on the
Beachton mortgage that encumbered 808 Lexington in contravention of the New York Settlement,
any payments of expenses to enforce the satisfaction of the mortgage, or any payments of
expenses to find substitute financing for the Beachton mortgage at a lower interest rate than the
default rate the Beachton mortgage was charging.

6. Schedule B also fails to include any expenses for repairs, renovations, or
maintenance to 808 Lexington that should have been incurred by the Guardian to obtain the
highest and best rental values of the property.

7. Schedule C includes unauthorized payments to Ciklin Lubitz & O’Connell and
Bill T. Smith, Jr. P.A. for purported contingency fees, the sum of which is not consistent with the
total set forth in the May 23, 2014 Order on Hybrid/Contingencies Fee Portion of Application of

Attorneys For Ward for Fees and Costs (“Contingency Fee Order”). See Contingency Fee Order
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attached to Final Report. The sum of the total contingency payments to Ciklin Lubitz &
O’Connell and Bill T. Smith, Jr. P.A. set forth on Schedule C equal $413,343.24; yet, the
Contingency Fee Order provides that the contingency fee payment shall be $394,818.24.
Moreover, the Guardian should have sought to reduce the contingency fee payment payable to
counsel because the Contingency Fee Order determined the contingency fee based upon a figure
of $435,000.00 for the Beachton mortgage; yet $596,681.78 was actually paid at closing to satisfy
the Beachton mortgage. Had the figure of $596,681.78 been used to calculate the contingency
fee, the contingency fee would have been $7,900.90 less than the amount set forth in the
Contingency Fee Order.

8. Schedule C fails to properly include the Ward’s interest in certain real property
located at 67 Street, New York, New York and 82 Portland Place, London, England and the
value of the same to which the Guardian agreed to waive or relinquish in favor of the Estate of
Lomna Bivins in exchange for a 100% fee simple interest in 330 Ocean Boulevard and 808
Lexington. Moreover, Schedule C fails to properly set forth an accurate value of those properties.

9. Schedule D provides that the Guardian is currently holding $155,383.51 and his
counsel, Ciklin Lubitz & O’Connell, is holding $675,994.35 in trust. Pursuant to the Order on
Global Settlement attached to the Final Report, only $275,000.00 from the closing proceeds of
808 Lexington should be held in trust by Ciklin Lubitz & O’Connell. The remaining $400,000.00
should have been paid to the Oliver Bivins Management Trust pursuant to paragraph 10 of the
Order on Global Settlement. See Order on Global Settlement attached to the Final Report. The
moneys held by the Guardian in the amount of $155,383.51 should also be paid to the personal
representative of the Estate of Oliver Bivins as the $125,000.00 being held in trust by the

Guardian’s counsel, Ciklin Lubitz & O’Connell, is to be utilized for guardianship administration
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expenses and is sufficient to cover those expenses. See paragraph 9 of the Order on Global
Settlement attached to the Final Report.

10.  Lastly, the Statement of Closing of 808 Lexington attached to the Final Report
identifies two separate amounts ($16,093.93 and $50,000.00) being held by the Guardian’s
counsel, Beys Stein Mobargha & Berland LLP (“Beys Stein”). See Statement of Closing
attached to Final Report. There is no Court order permitting Beys Stein to hold these funds. As
such, these funds should have been included in the net proceeds from the sale of 808 Lexington
and paid to the Oliver Bivins Management Trust pursuant to paragraph 10 of the Order on Global
Settlement.

WHEREFORE, Julian Bivins respectfully objects to the Final Report of Guardian of
Property filed by Stephen M. Kelly and served upon the undersigned counsel on July 9, 2015,
and requests this Court enter an Order requiring the Guardian to account for the discrepancies set
forth above.

Dated: August 10, 2015. Respectfully Submitted,

THE BLEAKLEY BAVOL LAW FIRM

/s/ J._ Ronald Denman

J. Ronald Denman

Florida Bar Number 0863475
15170 North Florida Avenue
Tampa, FL 33613

(813) 221-3759 [Telephone]}
(813) 221-3198 [Facsimile]

rdenman@bleakleybavol.com
Attorneys for JULIAN BIVINS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August 10, 2015 a true and correct copy has been served

on all counsel of record identified on the attached Service List via electronic mail or in some

other authorized manner for those counsel or parties who are not authorized to receive Notices of

Electronic Filing.

/s/ J. Ronald Denman

Attorney

Ronda D. Gluck, Esquire
Law Offices of Bill T Smith
980 N Federal Highway,
Suite 402

Boca Raton, FL 33432-2704
attorneys@bocaattorney.com

Ashley Crispin, Esq.

Ciklin Lubitz & O’Connell

515 N. Flagler Drive, 20'" Floor
West Palm Beach, FL 33401

service@ciklinlubitz.com
probateservice@caseyciklin.com
slobdell@ciklinlubitz.com

Donna P. Levine, Esquire

Levine & Susaneck P. A

3003 South Congress Avenue, Suite 1A
Palm Springs, Florida 33461
Levine.susaneck ail.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 15-81298-CV-MARRA/MATTHEWMAN

JULIAN BIVINS, as Personal Representative
of the Ancillary Estate of Oliver Wilson Bivins,

Plaintiff,
V.

CURTIS CAHALLONER ROGERS, JR. as
former guardian, STEPHEN M. KELLY, as
successor guardian, BRIAN M. O’CONNELL,
ASHLEY N. CRISPIN, CIKLIN LUBITZ &
O’CONNELL, KEITH B. STEIN, BEYS
LISTON MOBARGHA & BERLAND, LLP
f/k/a BEYS STEIN MOBARGHA & BERLAND,
LLP, and LAW OFFICES OF KEITH B. STEIN,
PLLC, n/k/a STEIN LAW, PLLC,

Defendants.
/

DEFENDANTS, KELLY’S, O’'CONNELL’S, CRISPIN’S,
STEIN’S, THE CLO LAW FIRM’S, AND THE STEIN LAW FIRM’S,
MOTION TO DISMISS OR STAY, WITH INTEGRATED MEMORANDUM OF LAW

Defendants, Stephen M. Kelly, Brian M. O’Connell (“O’Connell”), Ashley N. Crispin
(“Crispin”), Keith B. Stein, Ciklin Lubitz & O’Connell (“the CLO Law Firm”), and the Law
Office of Keith B. Stein, PLLC (“the Stein Law Firm”) (collectively “the Moving Defendants™),
by and through the undersigned counsel and pursuant to Rule 12(b)(1) of the Federal Rules of
Civil Procedure, hereby respectfully submit their Motion to Dismiss or Stay with Integrated
Memorandum of Law.

l. SUMMARY OF MOTION

Under the Colorado River doctrine, a federal court should dismiss or abstain from

exercising jurisdiction over a case if there is a parallel proceeding in state court and the interests
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of wise judicial administration demand abstention. This Court may consider matters outside the
pleadings to determine the relevant issues, including (1) whether the proceedings are parallel; (2)
the order in which the courts assumed jurisdiction over property; (3) the relative inconvenience
of the fora; (4) avoidance of piecemeal litigation; (5) the order in which jurisdiction was obtained
and the relative progress of the two actions; (6) whether federal law provides the rule of decision;
(7) whether the state court will adequately protect the rights of all parties; (8) forum shopping;
and (9) vexatious or reactive nature of the second suit.

Here, Plaintiff seeks to litigate based directly on guardianship proceedings that have been
pending in the probate division of a Florida state court since 2011. Over the years, the Plaintiff,
as an interested person, has participated in the guardianship proceedings and contested numerous
matters therein. Since the ward passed away on March 2, 2015, the Plaintiff, in his purported
capacity of personal representative of the former ward’s estate, has participated in the
guardianship proceedings. The allegations that form the basis for the Plaintiff’s Amended
Complaint (and initial Complaint) in this federal court are squarely before the state court
presiding over the guardianship proceedings, and all of the factors above are either inapplicable
or inure in favor of the moving Defendants. Accordingly, as set forth below, Plaintiff’s
Amended Complaint should be dismissed or this action stayed.

1. INTRODUCTION TO TIMELINE AND PARTIES!

On or about January 2, 2011, a petition to determine incapacity of Oliver Bivins, Sr.
(“Oliver Sr.” or “the Ward”) was filed in the Probate Division of the Circuit Court of the Fifteen

Judicial Circuit in an for Palm Beach County, Florida (hereinafter, “the Florida State

! The Moving Defendants accept the Plaintiff’s allegations as true solely for the purposes of this Motion.
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Probate/Guardianship Court”).> On or about May 10, 2011, the Court appointed Defendant
Curtis Cahalloner Rogers, Jr. (“Rogers”) as the limited guardian of the person and property of
Oliver Sr. (DE 18, Amended Complaint, T 44).*> According to the Amended Complaint, Rogers
retained Defendant Stein and his then-law firm in or about October 2012 concerning certain
guardianship properties in New York. (DE 58, and DE 59-80). Again, according to the
Amended Complaint, Rogers retained the CLO Firm in November 2012. (DE 57). On April 23,
2014, Kelly was appointed successor guardian. (DE 83, 108). The administration of the
guardianship and its properties is set forth in more detail in section 111 below.

The Ward passed away on March 2, 2015. (DE 1). Plaintiff is the Ward’s son by the
Ward’s first marriage. (DE 29). The Plaintiff alleges that he “is the Personal Representative of
the ancillary Estate of the deceased Ward in Palm Beach, County, Florida.” (DE 2).* On July 8,
2015 and July 9, 2015, guardians Rogers and Kelly filed and served their respective final
accountings and reports of guardianship property with the Florida State Probate/Guardianship
Court. On August 7 and 10, 2015, Plaintiff filed his Objections with the Florida State
Probate/Guardianship Court.  Copies of Plaintiff’s Objections to Rogers’ and Kelly’s

accountings/reports are attached as “Exhibits “A” and “B,” respectively.”

2 See DE 18, Amended Complaint, § 41, and DE 18-1 (caption indicating court).

% The Florida State Probate/Guardianship Court appointed Defendant Kelly as emergency temporary guardian on

January 5, 2011. (DE 41). Kelly’s actions prior to the appointment of Rogers are not at issue. (See DE 1, passim).

* That appointment is subject to an action to revoke the appointment and the letters of administration issued to
Plaintiff. (See Exhibit 6, Verified Petition for Revocation of Probate).

® In determining a motion based on Colorado River doctrine, the court may consider matters outside the pleadings.
E.qg., First Keystone Consultants, Inc. v. Schlesinger Electrical Contractors, Inc., 862 F. Supp. 2d 170, 181, 181 n.11
(E.D.N.Y. 2012).
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Plaintiff’s objections concern property that is the res of the guardianship. He contests the
guardians’ actions concerning that property, and alleges the same or directly related allegations
that he alleges in this Court. (See Exhibits 1 & 2, 11 1-3, 5-6, 8). The Plaintiff also alleges that
the CLO Firm® breached its fiduciary duty to the ward and failed to benefit the ward, and,
accordingly, should not be paid. The Plaintiff has been actively litigating his Objections in the
Florida State Probate/Guardianship Court guardianship proceeding, which are currently pending
and have not been ruled upon.

On September 17, 2015, Plaintiff filed his Complaint with this federal court. (DE 1).
The allegations raised the same issues as Plaintiff’s Objections filed in Florida State
Probate/Guardianship Court, and closely derivative or related issues--all challenging the
guardians and their attorneys’ actions concerning the property of the guardianship. (DE 1,
passim). Plaintiff then waited more than two months to apply for summonses (see DE 5, 7), and
did not serve the first of the summonses until the evening of December 3, 2015, when he served
Defendants Crispin and Stein.

Defendants had no prior notice that Plaintiff would attempt to bypass the ongoing
guardianship proceedings and obtain review of the actions of the guardians and their attorneys by
this federal court. Accordingly, on December 4, 2015, the Moving Defendants herein (and
Defendant Rogers) filed and served an Adversarial Proceeding for Declaratory Judgment
(“Adversarial Proceeding Complaint”) directly raising all of the Plaintiff’s issues in the

appropriate court; the Florida State Probate/Guardianship Court, where the guardianship

® Defendants O’Connell and Crispin were the only active agents of the CLO Firm. Defendants O’Connell, Crispin,
Stein, the CLO Firm, and the Stein Firm shall be hereinafter collectively referred to as “the lawyer Defendants.”
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proceeding had been pending and litigated for more than five years. A copy of the Adversarial
Proceeding Complaint with exhibits thereto is attached as Exhibit “C.”’

Plaintiff served the remaining Defendants after December 4, 2015. Plaintiff filed and
served his Amended Complaint on January 8, 2016. Like the original, the Amended Complaint
alleged that the guardians and their attorneys acted inappropriately regarding guardianship assets.

(See DE 18).

1.  APPLICATION OF COLORADO RIVER DOCTRINE

In Colorado River Water Conservation District v. United States, 424 U.S. 800, 96 S.Ct.

1236, 47 L.Ed.2d 483 (1976), the Supreme Court held that abstention may be appropriate where
there are parallel state-court proceedings and principles of wise judicial administration warrant a

decision to abstain from exercising jurisdiction. Colorado River, 424 U.S. at 818-20. “Wise

judicial administration [gives] regard to conservation of judicial resources and comprehensive
disposition of litigation.” 1d. at 817. The doctrine concerns the situation when one proceeding

suddenly becomes two. See D.A. Osquthorpe Family Partnership v. ASC Utah, Inc., 705 F.3d

1223, 1233 (10th Cir. 2013). Under certain “exceptional circumstances” identified by the

Colorado River Court, a district court may decline to exercise jurisdiction over a parallel state

proceeding. Moorer v. Demopolis Waterworks and Sewer Board, 374 F.3d 994, 997 (11" Cir.

2004).

A. Parallel State Proceedings

“The court must decide whether the [state proceedings] and the ... federal action are ...

‘parallel.”” Amason & Assocs., Inc. v. Columbus Land Dev., LLC, 2014 WL 467509, at *10

(N.D. Ala. Feb. 5, 2014). “Proceedings need not involve exactly identical parties, issues, and

"'In determining a motion based on Colorado River doctrine, the court may consider matters outside the pleadings.
E.qg., First Keystone, 862 F. Supp. 2d at 181, 181 n.11..
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requests for relief to be deemed parallel.” 1d. (citing Ambrosia Coal and Constr. Co. v. Morales,

368 F.3d 320, 1329 (11" Cir. 2004)). “Rather, the Colorado River analysis applies when state

and federal proceedings involve substantially the same parties and substantially the same

issues.” 1d. (citing Ambrosia Coal and Constr. Co. v. Morales, 368 F.3d 320, 1330 (11th Cir.

2004)).

Here, the proceedings are parallel. Both involve the same property—the property of the
guardianship and actions taken therein. Both fully address—as the primary issues--the Plaintiff’s
allegations of breaches of the duties owed to the ward by the guardians and by the lawyer
Defendants. (See DE 18, Amended Complaint passim, and Ex. 3; Moving Defendants’
Adversary Proceeding for Declaratory Relief, passim). Even in specific sub-issues, the
proceedings are parallel. For example, failure to properly manage the property known as “808
Lexington” is a sub-issue of the Amended Complaint and Plaintiff’s Objections. (See DE 18,
Amended Complaint, 1 104-05, 112-13, 119, 124 and Exhibits 1 & 2, Plaintiff Objections filed
in the Florida State Probate/Guardianship Court, § 1). Plaintiff has been litigating this sub-issue
in the Florida State Probate/Guardianship Court since at least February 2015. (See Ex. 5,
Obijection to Petition for Order, {1 6-8).°

The parties are substantially the same in both proceedings. The Plaintiff was an
“interested person” in the Florida State Probate/Guardianship Court and participated in those
proceedings. (See Ex. 5, Objection, pg 1, alleging an objection to payment of guardian fees as an
“interested person”). He participates now in the Florida State Probate/Guardianship Court

proceedings as now as the purported “ancillary representative of the Estate of [the former

® For another example, of parallel sub-issues, the Plaintiff alleges breach of fiduciary duty to the ward and failure to
benefit the ward on the part of the CLO Law Firm in both proceedings. (See Amended Complaint §{ 101-03, 105
and Ex. 1, Plaintiff’s Objection to Rogers’ Final Accounting, { 7).
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ward].” (See Ex. 1, Objection, pg 1). Defendant Kelly, a one of the guardians, was a formal
party in the guardianship. The lawyer Defendants, as agents of the guardians, cannot be
considered strangers to the guardianship proceeding. Here, the parties are substantially similar in
both proceedings.

According to the Court in Sini v. Citibank, N.A., 990 F. Supp. 2d 1370 (S.D. Fla. 2014),

“[t]he crucial question [regarding whether there a parallel state proceeding for Colorado River

Doctrine purposes] is whether the ‘similarity between the two cases is sufficient to justify the

conclusion that the state court litigation will be an adequate vehicle for the complete and prompt

resolution of the issue[s] between the parties.”” Sini v. Citibank, N.A., 990 F. Supp. 2d 1370,

1376 (S.D. Fla. 2014) (citing and guoting Brown v. Blue Cross and Blue Shield of Fla, Inc., 2011

WL 11532078, at *8 (S.D. Fla. Aug. 8, 2011)). Here, the Florida State Probate/Guardianship
Court is already intimately familiar with all of the facts, the properties, the actions taken by the
guardians, the actions taken by the lawyer Defendants, as well as the orders issued and
settlements entered into. The Plaintiff’s Amended Complaint invites this federal court to assume
jurisdiction over a dispute that will entail review of years of probate proceedings, and the actions
taken therein by the guardians and the guardians’ attorneys’.  The Florida State
Probate/Guardianship Court is a more than “adequate vehicle for the complete and prompt
resolution of the issue[s] between the parties.”

Because here, the state and federal proceedings are parallel, the Court should next
consider the factors set forth by the Supreme Court to determine whether abstention from the
Court’s exercise of jurisdiction is appropriate. Sini, 990 F. Supp. 2d at 1376, 1377.

B. Jurisdiction Over the Property at Issue
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“The first Colorado River factor concerns whether one of the courts has assumed

jurisdiction over the property at issue.” Amason, 2014 WL 467509 at *10. Here, although the
allegations concern the Moving Defendants actions vis-a-vis property of the guardianship, the
Plaintiff does not seek relief against that property, accordingly, the first factor is neutral. See id.
(where neither proceeding was in rem, “the first factor is neutral”.).

C. Relative Inconvenience of the Fora

This factor concerns the physical proximity of the federal forum to the evidence and
witnesses. Id. Here, both courts are located within one-half mile of each other, according this
factor is also neutral.

D. Avoidance of Piecemeal Litigation and Inconsistent Results

“The third Colorado River factor considers the potential for inconsistency and piecemeal

litigation.” Amason, 2014 WL 467509, at *11. Piecemeal litigation occurs when different
tribunals consider the same issue, thereby duplicating efforts and possibly reaching different
results.” Id. The circumstances under which the parallel cases would lead to piecemeal
litigation must be abnormally excessive and deleterious. 1d. Where, as here, “identical litigation
has been filed in both federal and state courts, duplicative proceedings would be unduly
excessive.” Id. at *12. Here, the mammoth size of the guardianship proceeding indicates the
distinct possibility of piecemeal litigation. During the five-plus years of proceedings, there have
been four settlement agreements and orders, at least three appeals and 1,176 docket entries to
date. (See Ex. 4, State Court Docket Sheet). Plaintiff’s Amended Complaint, in essence, will
require that much of that litigation be revisited and the appropriateness of the moving
Defendants’ actions taken therein reviewed by this Court, instead of the Court familiar with it.

This case should live out the rest of its days in the place where it began years ago and where all
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the actions at issue occurred: in the Florida State Probate/Guardianship Court. Accordingly, this
factor—avoidance of piecemeal litigation--favors abstention.

Further there are concerns about collateral estoppel if the two cases continue. Because
the Florida State Probate/Guardianship Court is intimately familiar with the factual
underpinnings of the parties’ actions, it will likely conclude first, with will moot the issues

before this federal Court. As the Amason Court said, “To continue this action knowing that such

an outcome is likely, is an unnecessary waste of judicial resources.” 1d.; see also, Sini, 990 F.
Supp. 2d at 1379 (because one court’s rulings on similar or identical claims could have
preclusive and binding effect on the other court, a party may try to accelerate or stall action in
one case in an effort to win a ruling from the more favorable forum. Given the duplicative
claims ... in the state action, the redundant proofs required by the respective claims, and the
potential for conflicting rulings, the Court finds that the parallel cases present a serious danger of
“abnormally excessive or deleterious” piecemeal litigation, and this factor weighs strongly in
favor of abstention.”).

Accordingly, the factor of avoiding piecemeal litigation and inconsistent results favors
abstention.

E. The Order in which Jurisdiction was obtained and the Relative
Progress of the Two Actions

“The order in which jurisdiction was taken is not a mechanical concept automatically
favoring the party who files first, but rather a concept that favors the case that is more

advanced.” Kaplan v. Kaplan, 903 F. Supp. 2d 1304, 1309 (M.D. Fla. 2012), aff'd, 524 F. App’x

547 (11th Cir. 2013). A very similar case, the Kaplan Court explained:

Certainly “more advanced,” the probate administration was opened six years ago
(four years before the federal action) and contains more than 1,020 docket entries,
which include contests over a personal representative, over the settlements of



Case 9:15-cv-81298-KAM Document 20 Entered on FLSD Docket 01/19/2016 Page 10 of 12

claims, and over interim accountings. Both from the administration of probate and
from Alexander's many associated lawsuits, the state court has acquired a brutally
intimate familiarity with the dispute surrounding Leon's administration of Mack's
estate. Interference from parallel federal litigation squanders the state court's
accumulated investment.

Kaplan, 903 F. Supp. 2d at 1309. This factor also favors abstention.

F. Whether Federal Law Provides the Rule of Decision

Here, all of the claims in the federal court are common law claims based on Florida law,
accordingly, this factor favors abstention.

G. Whether the State Court will Adequately Protect the Rights of All
Parties

Where as here, the guardian cannot be discharged without court approval and the
opportunity for all interested parties to object, and possessing a singular expertise in Florida
guardianship proceedings, all parties, including the Plaintiff, will have their rights adequately
protected in the state court. State courts are assumed to have developed a proficiency in probate
matters. Kaplan, 903 F. Supp. 2d at 1310. Accordingly, this factor favors abstention.

H. Forum Shopping

Having raised his objections and having participated for years in the guardianship
proceeding, the Plaintiff is clearly forum shopping by bring his claims in the federal court.

l. Vexatious or Reactive Nature of the Second Suit

As clearly indicated by Plaintiff’s lawsuit against the attorneys that represented the
guardian and the ward, Plaintiff’s suit is vexation and reactive.

Request for Relief

Based on the forgoing, the Moving Defendants respectfully request that this Court enter a

stay of this federal action pending the conclusion of the proceedings in the Florida State

10
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Probate/Guardianship Court. See Moorer, 374 F.3d at 998 (stay is preferred remedy for

Colorado River abstention).

CERTIFICATE OF GOOD FAITH CONFERENCE
CONFERRED AND UNABLE TO RESOLVE ALL ISSUES PRESENTED IN THE MOTION

Pursuant to Local Rule 7.1(a)(3), | hereby certify that the undersigned counsel for the
movants has conferred with all parties or non-parties who may be affected by the relief sought in
this motion in a good faith effort to resolve the issues. On or about December 22, 2015, counsel
for the sole Plaintiff informed me that he opposes the relief sought in the foregoing motion.

Dated: January 19, 2016. Respectfully submitted,

Is/ Charles L. Pickett, Jr.

Charles L. Pickett, Jr. (Florida Bar No. 0051217)
Cpickett@ciklinlubitz.com

CIKLIN LUBITZ & O'CONNELL

515 North Flagler Drive, 20" Floor

West Palm Beach, FL 33401

Tel: (561) 832-5900; Fax: (561) 833-4209

Attorneys for Defendants O’Connell, Crispin, Kelly, Stein,
the CLO firm, and the Stein firm

CERTIFICATE OF SERVICE

I hereby certify that on January 19, 2016, | electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. | also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in
the manner specified, either via transmission of notices of electronic filing generated by
CM/ECEF or in some other authorized manner for those counsel or parties who are not authorized
to receive electronically notices of electronic filing.

/s/  Charles L. Pickett, Jr.
Charles L. Pickett (FBN: 0051217)

11
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SERVICE LIST

Via CM/ECF

J. Ronald Denman, Esq.
rdenman@bleakleybavol.com

THE BLEAKLEY BAVOL LAW FIRM
15170 North Florida Avenue

Tampa, FL 33613

Phone: 813-221-3759

Fax: 813-221-3198

Attorneys for Plaintiff
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-81298-CV-MARRA/MATTHEWMAN

JULIAN BIVINS, as Personal Representative
of the Ancillary Estate of Oliver Wilson Bivins,

Plaintiff,
V.

CURTIS CAHALLONER ROGERS, JR. as
former guardian, STEPHEN M. KELLY, as
successor guardian, BRIAN M. O’CONNELL,
ASHLEY N. CRISPIN, CIKLIN LUBITZ &
O’CONNELL, KEITH B. STEIN, BEYS
LISTON MOBARGHA & BERLAND, LLP

f/k/a BEYS STEIN MOBARGHA & BERLAND,
LLP, and LAW OFFICES OF KEITH B. STEIN,
PLLC, n/k/a STEIN LAW, PLLC,

Defendants.
/

DEFENDANT, CURTIS CAHALLONER ROGERS, JR.’S
MOTION TO DISMISS OR STAY

Defendant, Curtis Cahalloner Rogers, Jr. hereby adopts and joins Defendant, Beys Liston
Mobargha & Berland, LLP’s Amended Motion to Dismiss or Stay, with Integrated Memorandum
of Law [D.E. 25], specifically sections III and IV of the Motion, as well as Defendants, Kelly’s,
O’Connell’s, Crispin’s, Stein’s, the Cloe Law Firm’s, and the Stein Law Firm’s, Motion to
Dismiss or Stay, with Integrated Memorandum of Law [D.E. 20, 21] as if fully stated herein.

WHEREFORE, Defendant, Curtis Cahalloner Rogers, Jr. requests that this Court grant
this Motion to Dismiss or Stay, dismiss this action, or enter a stay of this federal action pending
the conclusion of the parallel proceedings in the Florida State Probate/Guardianship Court, and

for other such relief as the Court deems just and proper.

{00378788.1 }
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Dated: January 29, 2016.

Respectfully submitted,

/s/Wendy J. Stein

Wendy J. Stein, Esq., FBN: 389552

D. David Keller, Esq., FBN: 288799
KELLER LANDSBERG PA

Counsel for Defendant, Curtis Cahalloner
Rogers, Jr.

Broward Financial Centre, Suite 1400

500 East Broward Boulevard

Fort Lauderdale, FL 33394

Telephone: (954) 761-3550

Facsimile: (954) 525-2134

Primary: wendy.stein@kellerlandsberg.com
Second: david.keller@kellerlandsberg.com
Third: lydia.dellatto@kellerlandsberg.com

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that on this 29" day of January, 2016, I electronically filed the
foregoing document with the Clerk of the Court using CM/ECF. I also certify that the foregoing
document is being served this day on all counsel of record identified on the attached Service List
via transmission of Notices of Electronic Filing generated by CM/ECF.

{00378788.1 }

By: /s/Wendy J. Stein
Wendy J. Stein
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SERVICE LIST

J. Ronald Denman, Esq.
rdenman(@bleakleybavol.com

THE BLEAKLEY BAVOL LAW FIRM
15170 North Florida Avenue

Tampa, FL 33613

Phone: 813-221-3759

Fax: 813-221-3198

Attorneys for Plaintiff

Charles L. Pickett, Jr.

Cpickett@ciklinlubitz.com

CIKLIN LUBITZ & O'CONNELL

515 North Flagler Drive, 20" Floor

West Palm Beach, FL 33401

Phone: (561) 832-5900

Fax: (561) 833-4209

Attorneys for Defendants, O’Connell, Crispin, Kelly, Stein,
the CLO firm, and the Stein firm
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Filing # 37387887 E-Filed 02/03/2016 05:37:15 PM

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR
PALM BEACH COUNTY, FLORIDA

IN RE: GUARDIANSHIP OF: GUARDIANSHIP DIVISION
OLIVER BIVINS, FILE NO: 50201 lGA000006XXXXSB
Incapacitated.

/

MOTION FOR ORIGINAL TRIAL JUDGE TO RETAIN AND/OR HANDLE
CASE

STEPHEN M. KELLY, as Guardian of Oliver Bivins, Sr. (“Kelly”), and CURTIS
ROGERS, as the Former Guardian of the Person and Property of Oliver Bivins, Sr.,
(“Rogers”), moves this Court, and the divisional judge, as applicable, and states as
follows:

1. On or about January, 2011, the original trial judge, the Honorable Martin
H. Colin, was assigned the above referenced case.

2. Since the inception of the case, numerous adversary proceedings have
ensued between the various interested persons, including adversary proceedings filed by a
disputed interested person against Kelly and Rogers.

3. Many of ¢t
agreements, which were ultimately court-approved, in total or part (by Judge Colin), but
not until substantial litigation was concluded determining whether the agreements were in
the best interest of the Ward. Over the tenure of this case, four comprehensive
agreements have been litigated before the Judge Colin.

4. The appropriateness of these agreements are, again, the subject of
litigation that is pending before the Court (Judge Colin). (Docket Entries 1082, 1083 and

1130)

EXHIBIT " 1"
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In Re: Guardianship of Oliver W. Bivins
File No: 502011GA0000006XXXXSB

5. Furthermore, despite the Ward’s death almost one year ago, litigation
continues with the currently appointed personal representative of the Ward’s probate
estate regarding 1) Rogers and Kelly’s Final Reports, including allegations of
maladministration which Kelly and Rogers vehemently dispute, this includes the re-
litigation of the contents of agreements described in paragraph 3 and 4 above (Docket
Entries 1082, 1083, and 1130) and 2) administrative expenses of the guardianship,
(Docket Entries 871, 888, 917, 890, 921, 1097, 1175, 920, 1096, 1151, 1176, 1019 plus
objections filed on 2/3/16 with no docket entries as of this date). Both pending matters
described above will require the Court to review the time spent on the completed matters
described in paragraph 3 and 4 above

6. In an attempt to conclude the administration of the guardianship, Judge
Colin, is at the near conclusion of an approximately three day trial, spanning three (3)
months, regarding the payment of a New York attorney (“Mr. Stein”) who rendered
services to the Guardian in compliance with FSA 744.108 over a two (2) year period.

7. The objections lodged by one interested person to Mr. Stein’s various
petition(s) for attorneys fees and costs delayed trial of the matter for approximately one
year and include allegations of duplication of services with other service providers whose
1) invoices are intertwined with those of Mr. Stein and 2) petitions are finally scheduled
to have their attorney fee and cost petitions heard on March 14 and 15. Further, a one
hour closing arguments are/were to be scheduled as soon as practical as it related to Mr.
Stein.

8. Judge Colin also set for trial, on February 22 and 23, objections lodged by

a disputed interested person on objections to both Rogers and Kelly’s Final Reports
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In Re: Guardianship of Oliver W. Bivins
File No: 50201 1GA0000006XXXXSB

pursuant to Florida Probate Rule 5.680. Judge Colin implemented pre-trial procedures
given the complicated, and elongated, nature of this guardianship proceeding.

9. The instant case has an approximate total of 1210 docket entries,
evidencing the substantial judicial time spent of rendering rulings in this case.

10. Judicial economy refers to efficiency in the operation of the courts and the
judicial system. It is the efficient management of litigation so as to minimize duplication
of effort. It also avoids wasting the judiciary’s time and resources.

11 If Judge Colin does not retain the case, then the multitude of hearings held
for months relating to the attorneys fees and costs petitions will be for naught. The new
assigned judge will take time to get up to speed on the entire docket and become familiar
with this matter, which spans 5 years of complex, continued and multifaceted litigation.

12. Furthermore, given what has been described above and the fact that Judge
Colin has 1) presided over the matter and the items sought to be compensated for by the
various service providers, 2) approved, or not, the actions sought to be taken by the
guardians and 3) has taken evidence on intertwining petitions for attorneys fees and costs,
it would clearly serve judicial economy that the original trial retain the case after his
transfer out of the current division.

WHEREFORE, STEPHEN KELLY AND CURTIS ROGERS, in their fiduciary
capacity, by and through their undersigned attorney, moves both the original trial judge,
the Honorable Martin H. Colin, and the assigned divisional judge, if applicable to retain
the instant case upon the original trial judge’s transfer out of the instant case’s currently

assigned division.
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In Re: Guardianship of Oliver W. Bivins
File No: 50201 1GA0000006 XXXXSB
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Savitt makes her money off the nest eggs of the elderly, many suffering from dementia and put in
guardianships in the same Probate & Guardianship Division where Judge Colin wields
considerable influence. His fellow judges approve Savitt's fees.

Savitt has taken money from the elderly people whose lives she controls without first getting a
judge's approval as well as double-billed their accounts, a Palm Beach Post investigation has
uncovered in court records. Families of some of the seniors say the judge’s wife and her attorneys
drum up unnecessary litigation that runs up fees, benefiting herself, the judge and her lawyers.

http://aaapg.net/florida-judge-wife-benefit-from-frail-seniors-money/ 1/4
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Savitt doesn't appear before her husband,
but Judge Colin does oversee other
guardianship cases where he is responsible
for safeguarding the finances and well-being
of these “wards" of the court. Colin's
colleague, Circuit Judge David French who
lunches with him regularly, has overseen
almost two-thirds of Savitt's cases. Some
lawyers who have opposed Savitt in Judge
French'’s courtroom say he didn't disclose

‘I'm the wife of a Judge': Some famlles say Elizabeth )
Savitt, a professlonal guardian, cites her husband’s that Savitt is the wife of a fellow judge or his

poslition when they complain. (Madeline Gray / The social connections to the couple.
Palm Beach Post)

The lawyers Savitt has hired to represent her
also practiced before her husband in other cases, where he had the power to approve their fees.
A former Florida Supreme Court chief justice and a law professor say this constitutes, at
minimum, an appearance of impropriety and should be investigated.

“This conflict puts the whole courthouse under a cloud because it raises so many questions and
there are no answers forthcoming. And that is why we have a judicial canon on the appearance of
impropriety, so there are no questions like this,” Nova Southeastern law Professor Robert Jarvis
said.

The guardianship arena is an attorney’s
playground. Everyone — the elderly ward, the
guardian, relatives of the senior - are
lawyered up. And most, if not all, get paid out
of the savings of the senior in guardianship.

Families wonder if their lawyers naturally
would be gun shy in opposing Savitt, a wife of
a judge who they must appear in front of in
other, more lucrative, cases.

Lunches with husband: Judge David French hears the
This isn't the first time Colin has had a conflict  malority of Savitt's cases. He lunches with her
involving his wife and her lawyers. An appeals husband every day. (Damon Hlggins/The Palm Beach

Post)
court in 2007 barred the judge from
presiding over a case involving Savitt's
divorce lawyers, ruling he had an “apparent conflict of interest that would cause a reasonable
litigant to have a well-grounded fear of not receiving a fair trial.”

115 Recusals in 6 months

This elaborate dance plays out in south county in the lucrative Probate & Guardianship Division,
where Colin is a longtime sitting judge.

His wife's job as a professional guardian leaves Judge Colin compromised, handcuffing him from
fully doing his job, The Post found. He's recused himself from 115 cases that involve his wife's
lawyers in the last six months of 2015 after The Post started asking questions in its investigation.

“When you have a judge suddenly recuse himself of so many cases, it certainly sends up a red
flag,” Jarvis said. “How did a judge allow himself to be put in such a position? | have never heard
of a judge doing such a thing."

But Judge Colin doesn't see a problem. Even before his recent mass recusals, he remarked in a
court hearing that in the past he had required his wife's attorneys to tell opposing lawyers that
they represented Savitt.

But at least one attorney told The Post that's not always how it worked. Gary Susser gave an

http://aaapg.net/florida-judge-wife-benefit-from-frail-seniors-money/
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example in which Colin's disclosure policy fell short, saying he was "floored and shocked” when he
found out about the conflict.

Attorney Sheri Hazeltine didn't tell Susser until April that she works for Savitt, almost a year into
a probate case, Susser said.

"She never disclosed her relationship until she was told by Judge Colin to do so0," he said. “It's a
huge concern for me when opposing counsel represents the judge’s wife.”

A transcript of the hearing shows Colin asking Hazeltine to disclose, she does so and then
Susser objected to Colin continuing to preside over the case.

“It was news to me what | just found out,” Susser tells Colin.
Colin responds, "OK. That's why we make what we call a disclosure.”
“Yeah," Susser responds.

Colin then defends the policy that he would change later in the summer: “Can't disclose until it's,
you know, ripe to disclose,” he tells Susser.

Colin had the case reassigned to another judge.

The judge spoke to The Post for hours, but because of his position, was limited in what he could
say. He would only say on the record that he has dealt with the conflict with his wife properly
through established methods.

.... To be continued....

To read this complete article online at the Palm Beach Post website, click here.
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Judges like Colin are the main line of defense against guardianship abuse.

Colin, 66, is one of a handful of judges in Palm Beach County Circuit Court who oversee
guardians for incapacitated adults. When a senior is found to be incapacitated, they lose all legal
rights to make decisions for themselves. So these judges approve expenditures including fees
for the guardian and the guardian's attorney — again all coming from the senior's money.

“The problems all arise from the judges and the lawyers and the greed-driven abusive guardians
they enable,"said Dr. Sam Sugar, co-founder of Americans Against Abusive Probate

http://aaapg.net/florida-judges-history-of-debt-foreclosures-irs-liens-part-2/ 13
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Guardianship, which spearheaded the Florida legislation.

“Judges are extremely insulated. They are legal gods who live in a court bubble in which they only
believe what their friendly guardians tell them. | mean how do you convince a god that he or she
is wrong? It's a near incestuous fraternity.”

The final arbiter for judges’ behavior is the Florida Supreme Court. A former chief justice says
Colin's conflict needs to be investigated.

“If you are sitting on the bench, you should not be doing things that would put a question in the
minds of the public,” said Gerald Kogan, who served on the high court from 1987 to 1998.

Judge’s history of debt: Foreclosures, IRS liens

Colin and Savitt are positioned as the power couple of the lucrative probate arena. Colin's
financial history, however, is littered with debt, including suits for foreclosure on three
properties and $65,000 once owed to the IRS for back taxes.

Savitt also had a recent foreclosure on a property. The couple's financial problems appear to
have eased since she became a professional guardian.

Financial records show Savitt's finances are
mainly separate from the judge’s, but it
appears the couple has co-mingled finances
at least somewhat, West Palm Beach
accountant Richard Rampell said. He pointed
to a co-signed $30,000 loan from Helen
Rich, a Wrigley chewing gum heiress who
was a former client of Colin's when he

practiced as a divorce lawyer.

And even with couples who keep their - N e
Photo of Judge Martin Colin’s home In Atlantis that

was the subject of foreclosure actions indicatlve of the
overlap, Rampell said. judge’s financial troubles.Address is 501 N. Country
Club Drive. Judge Colin was sued for foreclosure in
2009 but told The Post it was a mortgage modiflcation.

finances separate, there is bound to be

“It's very common, especially if one makes
more money than other. And even if they say
they don't, they often do,” Rampell.

Sugar puts it simply: “Any money she collects would essentially be money he collects.”
.... To be continued....

To read this complete article online at the Palm Beach Post website, click here.
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A majority of professional guardians aren't looking to line their pockets.

They can be a godsend, taking over the decision-making for families fighting over a failing
relative. But the salvation can be costly. Many of these seniors have substantial savings, and
without proper oversight, a guardianship can become a fee frenzy.

Because the cases are in probate, Florida law requires every party to the case to have a lawyer.
Many lawyers rely on the judge to approve their fees, paid from the senior's bank account.

Florida judicial canons are explicit in barring judges from appearing to use the bench for their
own or their family's benefit.

http://aaapg.net/florida-judge-appears-to-routinely-viol ate-florida-judicial-code-of-conduct-part-3/ 1/3
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A judge shall not allow family, social, political
or other relationships to influence the judge’s
judicial conduct or judgment. A judge shall not
lend the prestige of judiical office to advance
the private interests of the judge or others. —
Canon 2(b) — Florida Judicial Code of Conduct

Former Chief Justice Kogan suggests Colin's and Savitt's conflict could violate the Florida Judicial
Code of Conduct and should trigger an investigation by the Judicial Qualifications Commission.

“If | were somebody associated with the JQC, this is something | definitely would want to look into.
It gives, if nothing else, an appearance of impropriety,” he said.

The JQC has the power to recommend to the Florida high court punishment for judges — from a
private reprimand to sanctions to removal from the bench.

Kogan and Raoul Cantero, another former high court justice, wonder why Palm Beach County's
chief judge didn't remove Colin from the probate division.

“If | were the chief judge, | wouldn't put up with this type of thing because it looks terrible, not only
to members of the public but also to members of the legal profession,” Kogan said.

Cantero agreed: “One way to handle that as an administrative matter is to have that judge in a
division where those conflicts don't occur.”

In Palm Beach County, two chief judges have been in a position to move Colin since his wife
became a professional guardian in 2011. But each presided at one time over her divorce
case, when Colin was her attorney and her lover.

‘Savitt wasted our money for her personal gain’

Families say they watched slack-jawed as Savitt, 60, and her lawyers siphoned the wealth of their
loved ones. They feel they are rendered powerless by judges who rule repeatedly for the judge's
wife. Families fighting Savitt say Colin’s colleagues allow her and her attorneys to pursue what
critics of guardianships call “staged litigation" — pursuit of unnecessary legal issues to run up

fees.

“It's his wife, Betsy Savitt, and her
attorneys who wasted our family
money and time for their personal
gain through billing hours due to
sibling infighting,” said Thomas
Mayes, who fought off Savitt's
effort to claim $55,000 from the
estate of his mother, Helen
O'Grady. "| feel she helps herself
and her attorneys and not the
client nor the ward of the court.”

Retired teacher Helen O'Grady, who dled at 83 In 2012 in Boynton
Beach, was a sentor “ward” of professlonal guardlan Elizabeth The seniors might be

“Betsy” Savltt, wife of Clrcuit Judge Martin Colin. : R
e ' : incapacitated, but some are

http://aaapg.net/florida-judge-appears-to-routinely-violate-florida-j udicial-code-of-conduct-part-3/
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dubious of the judge's wife. Albert Vassallo Sr., a retired Brooklyn plumber who is one of Savitt's
wards, spoke to The Post at a Deerfield Beach senior center.

“The only one taking money from me is that woman. But I'm going to get on that," he said. "l wish
| could stop her."

.... To be continued...,

To read this complete article online at the Palm Beach Post website, click here.
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The conflict created for Colin by his wife working as a professional guardian is a frequent topic of
conversation among probate and elder law attorneys. But many told The Post that they fear
reprisals for themselves or their clients if they speak on the record about Colin, particularly on

matters involving his wife.

“I blame the courts because they have allowed this culture,” said one attorney, speaking on the
condition of anonymity. “Savitt acts with impunity because she has the wind behind her."

Probate attorney Edward Shipe said Colin's conflict of interest at the very least “doesn’t look right,
doesn't feel right.”

http://aaapg.net/florida-attorney-courts-have-allowed-this-culture-part-4/ 1/4
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“I can't sit here and deny that," Shipe said. “So we got this wife and she wanted to do
guardianship cases so she started a guardianship business. It was talked about before it
happened. | was scratching my head a little bit, thinking, ‘You are going to have problems doing
this."

Professor Jarvis questioned whether attorneys who represent Savitt hope to get an edge in front
of Colin.

“Are they doing this either to curry favor with Judge Colin or to avoid his wrath?" Jarvis said.

Savitt often hires attorneys Hazeltine, Ellen Morris and John Pankauski, prolific practitioners in
elder law. They or members of their firms practiced in front of Colin before he began recusing
himself from their cases last year. From 2009 to 2014, Colin's recusals totaled 30. Since the
beginning of July, he's taken himself off 133 cases — 115 involving his wife's lawyers.

Attorney Sherl Hazeltine, left, during a hearing regarding attorney fees. Ellzabeth Savltt, seated right, Is the
wife of Judge Martin Colin and also a professlonal guardlan. (Madellne Gray / The Palm Beach Post)

Hazeltine, Morris and Pankauski or their firms — as well as the guardians they represent —
have had fees in non-Savitt cases repeatedly approved by Judge Colin, The Post found.

Clifford Hark of Boca Raton refers cases to Savitt. He has also earned fees approved by the judge
in other cases. For example, Colin signed off on $51,000 from the estate of retired Judge Stanley
Hornstine in September 2013.

One of O'Grady's daughters, Kathleen Osterbuhr of Derby, Kan., wrote the court to say Hark
promised the family to fight Savitt's petitions for lucrative fees in court, but never followed through.

Mayes said in another letter that “Hark has made mistakes and prolonged this case for his
penefit" and that Savitt's “conflict of interest has caused more problems than it has solved.”

Hark told The Post he has been practicing for 28 years in South Florida and does not “rely on
Judge Colin for my livelihood."

“| represent and zealously advocate for my client's interest regardless of Ms. Savitt's involvement
in the case,” he wrote to The Post in an email.

He pointed out that in some guardianship cases Savitt has opposed his fees and that Colin has
also not awarded him the entire amount of fees sought by his firm.

Hark did say that he was unaware of complaints about her by attorneys or family members in the

hitp://aaapg.net/fllorida-attorney-courts-have-allowed-this-culture-part-4/
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Q'Grady case, which he referred to Savitt, and the guardianship of Lorraine Hilton, in which the
family accuses the judge's wife of financial mismanagement. But, Hark reiterated that he
recommends other guardians besides Savitt and that the decision, in the end, rests with the
families.

Most of Savitt's attorneys also spoke to The Post but were limited in what they could say on the
record.

O'Grady’s son, Mayes, said Savitt capitalized on family turmoil, sending their conflicts to court to
be resolved, where the litigation generated more fees.

“That was a fix," Mayes said in an interview. “| was still doing all the work, but she and her
attorneys were billing and kept stirring it up with the family.”

The family learned that Savitt was married to a judge when Judge Rosemarie Scher, then
presiding over their case, said she'd been out to dinner with the couple and described the judge's
wife as “part of the judicial community.”

“Savitt never told us beforehand, which | thought she should have," said Mayes. "The lawyers
never told us. | figured he was in another division, but he was in probate.”

.... To be continued....

To read this complete article online at the Palm Beach Post website, click here.
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Colin has been allowed to remain in probate under Peter Blanc and Jeffrey Colbath, chief judges
since Savitt became a registered guardian four years ago. While other judges rotate, Colin hasn't
been moved out of the south county courthouse since at least 2008.

Blanc and Colbath, the current chief judge, presided separately over Savitt's divorce and made
rulings favorable to her.

Blanc said he worked in Colin's law firm for about nine months as an “independent contractor.” He

http://aaapg.net/florida-chief-judges-presided-over-savitts-divorce-while-| udges-take-vacations-together-part-5/ 1/4
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told The Post that when Savitt became a guardian there was some discussion about a potential
conflict, but he felt satisfied not moving him out of probate because Colin vowed not to preside
over any of her cases. The Post has not found any of Savitt's cases where he did.

Chief Judge Colbath declined to answer questions for this story, but he has the power to move
Colin to another division if he suspects impropriety.

Florida Supreme Court Chief Justice Jorge Labarga in 2013 issued an administrative order to
emphasize that the chief judges of circuit courts have the duty to take "corrective action as may
be appropriate” if they feel a judge is acting inappropriately. Labarga declined to comment for this
story.

Judges socialize, planned trip together

Judge Colin and his wife have socialized with one of the judges she appears in front of regularly,
The Post has learned.

Colin and Circuit Judge David French eat lunch together nearly every day. Colin and French co-
hosted a trivia night in May for the South Palm Beach Bar Association. The event was co-
sponsored by Pankauski's firm. French did not return repeated attempts for comment.

French's first ex-wife Gayle Smith said her son, now grown, grew up in French’s household and
knew Colin as his father's running “mate" and that they often went on frips together.

French's second ex-wife, Christine Connelly, said she and Judge French were friends with Colin
and Savitt. The two couples had planned a cruise vacation about five years ago, but it fell through
when Colin didn't have his passport.

“We hung out, played tennis,” she said.

French apparently doesn't always disclose this information to lawyers opposing Savitt in his
courtroom on issues such as fees or her activities as a guardian.

Thomas Dougherty said he would have liked to have known that the judges socialized when he
opposed Savitt in front of French.

Colin heads up elder-care pilot program

ny conflicts aside, Chief Judge Colbath has faith in Colin.

In September, Colbath announced an Eldercare Coordination Pilot Program headed
by Colin to resolve family disputes in guardianship cases outside court will become permanent.
The program is meant to decrease costs for families by bypassing attorneys and sending them to
mediation.

Colin is excited.

“This pilot program is designed to put in place a conflict dispute mechanism that will allow
guardians and family members to deal with nonlegal matters in a conference room setting and not
in a courtroom ...with less cost and tension,” he said.

Palm Beach County joined seven other circuits in Florida as well as Indiana, Minnesota, ldaho and
Ohio in testing the program.

Are recusals enough to end conflict?

n the courtroom, Colin is trying to shed any conflict, but a divorce case illustrates how treacherous
it can become.

http://aaapg.netflorida-chief-judges-presided-over-savitts-divorce-while-j udges-take-vacations-together-part-5/
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Attorney John Pankauskl makes arguments before
Judge David French at the South County Courthouse
Thursday, May 21, 2015, durlng a hearlng surrounding
the guardlanship of James Vassallo's father. (Damon

Amber Larkin accused her ex-husband,
Andrew, of hiring trust attorney Pankauski
because Andrew knew Colin would have to
recuse himself, Judge Colin had indicated he
would rule in her favor on a life insurance
issue and even throw her husband in jail,
according to court transcripts.

In addition to the recusal allegation,

Pankauski was forced to defend himself
on accusations that he was part of a strategy
to get Colin recused.

The judge at a Sept. 29 hearing in the case
explained why after four years he now
recuses himself from cases involving his

Higgins/The Palm Beach Post) wife's lawyers,

Colin said that requiring attorneys to disclose that they work for Savitt used to be “a 100 percent
acceptable procedure” and that there had never been a complaint.

But Colin said automatic recusals assure there is a court record, so there is no question about
whether opposing lawyers know of the potential conflict.

“We have adopted long-standing approved methods to properly deal with such potential conflicts,”
he told The Post.

Colin's previous policy may have been flawed. A 2005 opinion by the Supreme Court's Judicial
Ethics Advisory Committee said judges are the ones who are supposed to disclose.

This is not the first time Colin has been called out for conflict of interest. Complaints surfaced in
2009 about him favoring attorneys who represented Savitt in her divorce after he became a judge.
Colin says he wasn't punished. But the JQC can choose to reprimand a judge in private.

Colin was removed from the family division briefly and put into probate. Within two years, his wife
was working as a professional guardian.

Despite his financial difficulties, Colin oversees divorce and probate cases in which he makes
crucial rulings on money.

“By staying in the probate division, he put himself in a position to influence what work his wife
gets," said Jarvis, who teaches a class on professional responsibility. “In fact, having this many
recusals shows that something is amiss. It is all just rationalization — he should have avoided
putting himself in a position where he has had to recuse himself so often.”

To read this complete article (which we've broken up into 5 articles) onfine at the Paim Beach
Post website, click here.
attorney Jonn Pankausk: atterney Thomas Daugherty Couflict of interest
Eldercare Coordination Pilat Program Florida Supreme Cout Chief Justice Jorge Labarga
Guardian Elizabeth "Belsy” Saviit Judge David French Judge Jeffrey Colbalh
Judge Peter Blane  Judge's 2nd ex-wife Clvistine Cennelly Judge's ex-wife Gayle Smith
Palm Beack County Clreuit Judge Martin Colin Sauth Palm Beach Bar Association

whitewash

http://aaapg.net/florida-chief-judges-presided-over-savitts-divorce-while-j udges-take-vacations-together-part-5/
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Chief judge investigating Post’s findings on Colin, Savitt

Updated: 7:06 p.m. Wednesday, Jan. 20, 2016
Posted: 6:52 p.m. Wednesday, Jan. 20, 2016

flv]<

By John Pacenti - Palm Beach Post Staff Writer

The chief judge for Palm Beach County said Wednesday that he is investigating what needs to be done to
address concerns brought forth by The Palm Beach Post’s stories on Circuit Judge Martin Colin’s role in adult
guardianship.

Circuit Judge Jeffrey Colbath said in an email to The Post that he is in fact-finding mode and “is preparing to
make appropriate changes to address concerns.”



[Elizabeth Savitt appears at a hearing with Attorney Sheri Hazeltine to discuss attorney fees for Albert Bach on Thursday, August
20, ... Read More

Colin oversees family and probate matters in Delray Beach, including guardianships of adults no longer able to
care for themselves. Colin’s wife, Elizabeth “Betsy” Savitt, is a former tennis pro turned professional guardian
who operates in the same division and appears in front of Colin’s colleagues.

But Colbath and the chief judge before him, Peter Blanc, took no action to eliminate potential conflicts caused by
the close relationships in the south county courthouse.

Colbath has the power to transfer Colin out of the Probate & Guardianship Division, where he has been since
about 2009. He also has the power to transfer Circuit Judge David French, who has been a close friend of both
Colin and Savitt and oversees many of her guardianships.



MADELINE GRAY

Judge Martin Colin presides over a hearing on Thursday, August 20, 2015, at the South County Courthouse in Delray Beach. Judge
... Read More

The Post found Colin’s colleagues must approve Savitt's fees and fees for attorneys who represent her in
guardianships of incapacitated senior citizens, many with sizable life savings. Families have accused Savitt, a
guardian since 2011, of double-billing, taking fees without prior court approval and pursuing unnecessary
litigation to drum up fees.

Several families separately told The Post that Savitt openly cites her husband’s powerful position when
confronted over her actions.

Savitt does not appear directly in front of her husband, but the attorneys who represent her litigated cases in
front of him and relied on him at times to approve lucrative fees.




LANNIS WATERS

Palm Beach County Chief Circuit Judge Jeffrey Colbath

Two former Florida Supreme Court justices and a legal ethics expert told The Post the relationships pose a
conflict of interest and appear improper.

After The Post started investigating last year, Colin recused himself from 115 cases in six months involving those
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attorneys who represent Savitt in guardianships, such as Ellen Morris, Sheri Hazeltine and John ankauski, The

Post reported Sunday. Previously, Colin said he required the attorneys to disclose their professional relationship
with his wife, but The Post found that didn’t happen in at least one case.

“We have adopted long-standing approved methods to properly deal with such potential conflicts,” Colin toid The
Post.

Colbath has the power to transfer Colin or French out of the probate division. It's common for judges to be
rotated every few years.

Savitt pointed out that she has never been sanctioned by any of her husband’s colleagues and that complaints
were from “disgruntled” family members. She also accused the paper of holding a grudge against her and her
husband.

Families with seniors in Savitt's guardianships told The Post that their complaints about her financial
management of seniors’ life savings were ignored by Colin’s colleagues, especially French.

Of particular issue is the tens of thousands of dollars Savitt has taken in fees prior to judicial approval in either
guardianships or probate cases after the senior has died. Overwhelmingly, attorneys in the elder law field told
The Post that state guardianship law does not allow guardians to take fees before a judge gives the OK.

This week it has been business as usual in Colin’s courtroom in Delray Beach. Several attorneys told The Post
they are not comfortable with the relationships in the probate division but fear repercussions if they speak out.

The families of some of Savitt’s current and former wards did not hold back.

“They should be moved out of probate, and if possible, moved off the bench,” said Jodi Rich, niece of Robert
Paul Wein, who was in a Savitt guardianship before he died at 89 on Dec. 1.

“They are not abiding by ethical standards,” she said.

Thomas Mayes, whose mother, Helen O’'Grady, was in a Savitt guardianship, said there needs not only to be
further guardianship reform by state lawmakers but a criminal investigation into Savitt. He doubted, though,
anything would done.

“They will just sweep the dirt under the rug or in a corner,” he said.

Skender Hoti, a Lake Worth restaurant owner, watched Savitt in February 2012 try to assist a family guardian in
seizing nearly every possession in a house he owned before she was stopped by sheriff's deputies.

“All their cases should be reviewed,” he said of Colin and French. “No judge should be able not to rotate and stay

in the probate arena.”
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What the Post found

Palm Beach County Circuit Judge Martin Colin is compromised by his wife’s work as a professional guardian in
the same probate and guardianship division where he has presided for years. His wife, Elizabeth “Betsy” Savitt,
took fees without court approval and in some instances double-billed. Read all the stories and see the
documents at myPalmBeachPost.com/guardianships-colin-savitt.
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mcfinn25
Well, honestly, Judge Colbath is a person named in the article under not so ethical
circumstances. Is he reliable to make a proper inquiry?

9:29 p.m. Jan. 20, 2016

CaptfFoyd
This just seems to say that The Good Old Days are still here!!!

| am guessing that they see it in the POTUS's Staff!
US Sec. Kerry's family is married to IRAN's Official!!
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The top White House Advisor was born in IRAN & her family was under FBI investigation &

has 24/7 Secret Security Detail and was not elected!!!!

Solar company that was given US Funds & then went bankrupt & the money was never
repaid!! This same Solar company was given another even ore US Funds!!! They are also

Obama's Donors!

Elected Official need to be in office 1 Term! The 2nd Term in JAIL!!!!
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Floridawalker

11:17 p.m. Jan. 20, 2016

Report

They just should be removed altogether for the misery they have caused in the courtrooms
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.. | Kudos to the Palm Beach Post for exposing this egregious mess! Wish they had a larger
staff so they could take on irregularities at the municipal and county levels,also. There is
plenty to investigate, but their corporate parent doesn't value the value of role the newspaper
at the local level and continues to cut staff non stop. We need good reporting like this and
other investigations they have done recently to keep our community healthy and corruption
free. It forces people to stop looking the other way with a nod and a wink while corruption

runs rampant.

1:07 a.m. Jan. 21, 2016

pepper38

the suggestions seriously.

10:08 a.m. Jan. 21, 2016
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Chief judge shakes up guardianship system
after Post series

Updated: 11:12 am Wednesday, Feb 3, 2016 | Posled: 4:20 p m Tuesday. Feb 2, 2016

By Pat Beall and John Pacenti - Palm Beach Post Staff Writers

Palm Beach County Chief Judge
Jeffrey Colbath announced Tuesday
sweeping changes for guardianship
of incapacitated seniors. The actions RS-
p i — Trust
R

Guardianships
A Broken

come amid revelations by The Palm
Beach Post that the savings of these
elderly wards flow into the household
of Circuit Judge Martin Colin via his wife's work as a professional
guardian in his division.

Also Tuesday, Colin announced that he won’t be running for re-
election.

More

The chief judge’s reforms come in
response to last month’s Post series
examining the role of Judge Colin and
his wife — former tennis pro Elizabeth
“Betsy” Savitt — in guardianship cases.
Among the changes is requiring all of
Colin's current colleagues in south
county to recuse themselves from her
cases.

Read

READ: Post investigative series
Guardianships: A Broken Trust

Some of the changes by Colbath were unspecific, leaving more
questions than they answered. The announcement does not mention
Colin by name, though sources have told The Post that Colin is
indeed going to be transferred.

http://www.mypalmbeachpost.com/news/news/local/chief-judge-shakes-up-guardianship-system-after-po/ngHjc/
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Page 1 of 7
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The changes are:

¢ Rotation of personnel to be effective
Feb. 15.

¢ |n-house training for probate judges
and court staff.

e The establishment of a guardianship
wheel to provide random assignment of
professional guardians to cases.

¢ Standardization of bill practices for
guardians and attorneys.

e Recusal of the current south county
Read More judges from Savitt's cases.

Colin, 66, said on Tuesday that he had
planned not to run because he would not be able to complete his
term before reaching the mandatory retirement age of 70.

* Stopping corrupt guardians: AFlorida Supreme Court justice told
Advocates say start by capping fees The Post Savitt's role as a guardian
o POST INVESTIGATION: Judge, wife ~ Created an appearance of impropriety
benefit from frail seniors’ money for Colin, which could violate the state's
judicial canons. While Savitt doesn't
appear in front of her husband, attorneys who represent her did
regularly, relying on him at times to grant lucrative fees.

Colin recused himself of 115 cases between July and December
involving Savitt's attorneys after The Post started investigating. Colin
denied any conflict involving Savitt because he does not hear her
cases.

Seniors in guardianships often lose all of their legal rights. If a family
member can't serve as guardian, then the court can appoint a
professional to manage the incapacitated senior's finances, their
medical care and where they live.

In 2011, Colin's wife became a professional guardian, working in the
same Probate & Guardianship Division where her husband presides.
Since that time, Savitt has generated complaints from families on
several fronts.

The Post's series revealed how Savitt took tens of thousands of
dollars from the bank accounts fof seniors without prior judicial
approval, double-billed and funneled money to key relatives of the
seniors in her care, including one son who had been accused of
physical abuse and one daughter who had been accused of loaning
herself $140,000 from her father's bank accounts.

Savitt also assisted a family guardian in trying to seize property from
a Lake Worth house where an incapacitated senior lived. Deputies

stopped Savitt and made her return the possessions that did not
belong to the senior.

Savitt told The Post she has done nothing wrong and pointed to the

http://www.mypalmbeachpost.com/news/news/local/chief-judge-shakes-up-guardianship-system-after-po/ngHjc/ Page 2 of 7
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fact she has never been sanctioned by one of her husband's
colleagues. Despite concerns about her work, Colin’s fellow judges
continued to appoint her to oversee the lives of seniors found
incapacitated by the court.

Many of her cases were in front of Circuit Judge David French, a
friend of both Colin’s and Savitt's who once planned a cruise vacation
with the couple. It is unknown what will happen to French amid
Colbath’s changes.

Colbath's announcement comes on the day the Florida Senate
moved forward a bill that would for the first time establish regulatory
authority over professional guardians.

Colbath's changes do not bar Savitt from guardianship cases. They
do keep her from appearing before her husband’s colleagues and
fellow judges in south county, where Colin has been in the family and
probate division since 2009.

Colbath — who is an elected official — emailed his guardianship
changes to The Post's attorneys through his own General Counsel
Amy Borman, thus circumventing reporters.

“As you may know, the guardianship process does not have a
traditional adversarial system that protects the interests of all parties.
The chief judge has determined that improvements can be made
here in Palm Beach County,” Borman wrote.

When the Post reached out to Borman at home at 6 p.m. she refused
to clarify Colbath's changes, such as which judges would be rotated
and whether Colin and French would remain in the Probate &
Guardianship Division. It was also unclear if Colbath's
“standardization of bill practices” inciudes barring guardians like
Savitt from taking money from seniors’ bank accounts without prior
judicial approval.

“This is my time. I'm not answering any questions,” Borman said
when contacted on her cellphone. When she was told The Post
simply wanted to accurately portray the chief judge’s intentions,
Borman said, "Call me at work” and hung up.

If Colbath hoped these changes would mollify the families of Savitt's
senior wards or advocates for guardianship change, he may be
mistaken.

"Sadly, these are not improvements; they are instead a patronizing
attempt to protect these judges by changing their address,” said Dr.
Sam Sugar, co-founder of Americans Against Abusive Probate
Guardianship.

James Vassallo, a son of one of Savitt's senior wards, said he
planned to move fast in order to protect his father's assets while
Savitt still had control.

http://www.mypalmbeachpost.com/news/news/local/chief-judge-shakes-up-guardianship-system-after-po/ngHjc/ Page 3 of 7
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“So | got to get my lawyer to freeze my father's money so Savitt can't In this Section

have it and then say, ‘Catch me if you can,’” the Deerfield Beach Ed Mitchell, 85, one of 12 moon walkers,
resident said. “The money should be frozen so she can't touch it dies in West Palm Beach

anymore. This just means | got to get a lawyer to go after her and

spend more of my money.” Trump blames Cruz for Obamacare as U.S.,

Fla. sign-ups ‘exceed goals’

Vassallo said he fears Savitt could move out large chunks of cash like Two flown to hospital after Acreage rollover
she did in the Helen O'Grady case after O'Grady died. Savitt and her crash
attorney took $30,000 from O'Grady's savings to be held in trust. A
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Robert Jarvis, ethics law professor at Nova Southeastern University, Trump turns to N.H. town
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Jarvis said he hopes other judicial circuits are taking note.

“Hopefully, these sorts of changes will be happening throughout the
state,” he said. “The real question is, 'Are other courts paying
attention?' Is the Florida Supreme Court paying attention?”

Kasich sells GOP something
different in New Hampshire

Clinton again on the
defensive over perceived ties
to Wall Street

What The Post Found

The savings of incapacitated seniors flow into the household of Palm
Beach County Circuit Judge Martin Colin courtesy of Colin’s wife —
professional guardian Elizabeth “Betsy” Savitt. Fees in most of her
cases were approved by another judge who is a friend of her
husband's. Colin approved the fees of her lawyers in other cases.

Young Democrats flock to
Sanders, drawn to
candidate’s unpolished
appeal

8-year-old Florida boy attempts a hold-up

PREVIOUS: NATIONAL NEXT: OPINION
CDC confirms first sexually transmitted case of Zi... Editorial: House, Senate can do better with ride-b...
By Cox Media Group Nalional Conlent Desk By Opinian Staff

Popular on MyPalmBeachPost.com

Keyless ignition deaths: Palm Beach County leads nation
Kelley Dunn 30 years at West Palm Beach's Channel 5 WPTV
2016 Honda Classic: Organizers say Tiger Woods will not play
FSU president John Thrasher confident Jimbo Fisher will stay

Weekend concerts resume at Jupiter's Harbourside amphitheater

All Comments (12) Post a Comment

http://www.mypalmbeachpost.com/news/news/local/chief-judge-shakes-up-guardianship-system-after-po/ngHjc/ Page 4 of 7



Case 9:15-cv-81298-KAM Document 30-3 Entered on FLSD Docket 02/05/2016 Page 1 of 2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 59

And I request that your Honor, please,
because they have improperly held money pursuant
to a court order, they should not be the
fiduciaries for this money. The estate has the
fiduciary obligation to --

THE COURT: What evidence do I have that
you're ready to prepare that tells me that
there's a lack of trustworthiness that the money
will be there to comply with court orders?

MR. DENMAN: Because, your Honor, they
took the proceeds of the sale, have never
brought it to your Honor's attention one time,
one time until I brought it, that they have
improperly retained money.

THE COURT: That's a different subject
than the trustworthiness of the escrow being
there.

Mr. Denman, in this category you are
really barking up the wrong tree because despite
the contentiousness of this case and now the
branches that it is going including federal
court and maybe the Florida Bar, I mean, the
Ciklin Lubitz law firm has a well-earned
reputation of honesty. And this is honesty.

Okay.

Veritext Legal Solutions

800-726-7007 305-376-8800

EXHIBIT " 3"
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1 And not for a moment do I have any

2 concern because their reputation is well-earned
3 in this respect. You may disagree agree with

4 the notices and things like that. But I don't

5 have any sense whatsoever, and never have in the
6 years I've dealt with this firm, as a lawyer and
7 a judge, all of which I can take into

8 consideration, that they are not trustworthy to
9 have that money available for control over the
10 jurisdiction so that request is denied.

11 MR. DENMAN: I understand. But

12 respectfully, the Florida Bar Rules prescribe

13 what an escrow agent is required to do, your

14 Honor. An escrow agent it not entitled to hold
15 money without advising. If an order says -—--

16 THE COURT: All right. But we are passed
17 that point because I entered an order today.

18 And I will enter orders tomorrow or the next day
19 or whenever I have matters, but for today that's
20 my order.
21 MR. DENMAN: All right. I will prepare
22 the order now.
23 THE COURT: All right. And show it to
24 them. Please go outside, I have people waiting.
25 And from now on, please don't, you know,

Veritext Legal Solutions
800-726-7007 305-376-8800
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
CASE NO.: 15-81298-CV-MARRA-MATTHEWMAN

JULIAN BIVINS, as Personal Representative
of the ancillary Estate of Oliver Wilson Bivins,

Plaintiff,
VS.
CURTIS CAHALLONER ROGERS, JR.,
as former guardian, STEPHEN M. KELLY,
as successor guardian, BRIAN M. O'CONNELL,
ASHLEY N. CRISPIN, CIKLIN LUBITZ &
O'CONNELL, KEITH B. STEIN,
BEYS LISTON MOBARGHA & BERLAND, LLP
f/k/a BEYS STEIN MOBARGHA & BERLAND, LLP,
and LAW OFFICES OF KEITH B. STEIN, PLLC,
n/k/a STEIN LAW, PLLC,

Defendants.

/

PLAINTIFF’S RESPONSE TO DEFENDANTS, KELLY’S, O’
CONNELL’S, CRISPIN’S, STEIN’S, THE CIKLIN LUBITZ & O’CONNELL LAW
FIRM’S, AND THE STEIN LAW FIRM’S MOTION TO DISMISS OR STAY

COMES NOW, the Plaintiff, JULIAN BIVINS as ancillary Personal Representative of the
Estate of Oliver Wilson Bivins in Palm Beach County, Florida, by and through his undersigned
counsel, (“the Estate”) and files its Response to Defendants, Stephen M. Kelly’s, Brian M.
O’Connell’s, Ashley N. Crispin’s, Keith B. Stein’s, the Ciklin Lubitz & O’Connell Law Firm’s,
and the Stein Law Firm’s (hereinafter referred to collectively as “Defendants’) Motion to Dismiss

or Stay, and in support thereof provides the following Memorandum of Law.
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MEMORANDUM OF LAW

L. Background
The Estate filed the instant Complaint on September 17, 2105 (“The Federal Lawsuit”).
On December 4, 2015 the Defendants filed an Adversary Proceeding for Declaratory Judgment
(“Declaratory Judgment Proceeding*) in the guardianship court in Palm Beach County, Florida.!
See Exhibit 3 to Defendants’ Motion to Dismiss or Stay [Docket 21-1]. The Declaratory Judgment
Proceeding is an unabashed effort to circumvent the Federal Lawsuit by asking the guardianship
court to render an advisory opinion for the purpose of raising a collateral estoppel argument to
deprive the Estate of a trial by jury as to the negligence, professional negligence, and breaches of
fiduciary duty of the Defendants.
The Defendants have sought a declaratory judgment as to the following:
Have the Petitioners breached their fiduciary duty, if any, to the Ward? In
the unlikely case there is a determined breach, to what extent has Julian
released the Petitioner(s) or has become barred by the doctrine(s) of laches,
estoppel, waiver, satisfaction, set off, offset, payment, res judicata,
collateral estoppel, failure to mitigate damages, unclean hands or lack of
authority? 2
On December 18, 2015, The Estate moved to dismiss or stay the Declaratory Judgment
Proceeding pending resolution of the instant action. (See Motion to Dismiss [DE 29]). Despite
the fact that the proceedings in the guardianship court concern the administration of the

guardianship of the deceased ward, Oliver Wilson Bivins (the “Ward”) (whose guardianship has

continued almost a year after he died in Amarillo, Texas), the Defendants are eager to have the

1 Defendants Ashley Crispin and Keith Stein were served with the instant complaint on December 3, 2015.

2 Julian Bivins is the son of Oliver Wilson Bivins Sr. At all times material hereto prior to the death of Oliver
Wilson Bivins Sr., Julian Bivins raised various objections to the Defendants” handling of the guardianship matters,
individually, as an interested party, by virtue of his status as the son of Oliver Wilson Bivins Sr. and the sole heir
under his will. The instant action is brought on behalf of the Estate of Oliver Wilson Bivins Sr., by its ancillary
personal representative, Julian Bivins.
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guardianship court rule on the torts the Estate has alleged against them because of the appearance
that the guardianship court is a favorable forum.? (See Motion for Original Trial Judge to Retain
and/or Handle Case attached as Ex. 1). The ancillary Personal Representative of the Estate, as an
out-of-state litigant, however, is entitled to file this lawsuit brought on behalf of the Estate against
the Defendants and have the claims of the Estate heard by a jury in federal court based upon
diversity jurisdiction.

Il. Diversity Jurisdiction

In the instant case, the Defendants did not raise any issues that would challenge this Court’s
subject-matter jurisdiction. Thus, this Court has jurisdiction over this case. When a federal court
has jurisdiction, it also has a “virtually unflagging obligation ... to exercise” that authority.
Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 817, 96 S.Ct. 1236, 47
L.Ed.2d 483 (1976).

Congress extends the benefits and safeguards of federal courts to “provide a separate forum
for out-of-state citizens against the prejudices of local courts and local juries.” Holston
Investments, Inc. B.V.I v. LanLogistics Corp., 677 F.3d 1068, 1070 (11th Cir. 2012) (quoting
S.Rep. No. 1830, at 3 (1958), reprinted in 1958 U.S.C.C.AN. 3099, 3101-02). In the present case,
Julian Bivins, the ancillary Personal Representative of the Florida Estate of the deceased Ward, is
a domiciliary of the State of Texas.* As the ancillary Personal Representative of the Estate, Julian
Bivins filed the instant action in federal court to avoid the prejudices of local courts and local juries

against out-of-state litigants.

3 In fact, before the ink had even dried on the Palm Beach Post’s February 3, 2016 article (which strongly suggested
that Judge Martin Colin — the presiding judge in this guardianship case — may be transferred to another division due
to the various facts and issues disclosed in the Palm Beach Post’s investigation, the Federal Defendants filed a
Motion for Instant Trial Judge to Retain and/or Handle the Case, seeking to retain Judge Colin as the presiding
judge, irrespective of bias raised in the investigation and recommendation by Judge Colbath.

4 Julian Bivins resides and has is domicile in the State of Arizona.

3
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The Estate requires that this Court exercise jurisdiction so that it can be afforded an
impartial and fair trial. Moreover, the recent investigation conducted by The Palm Beach Post has
raised serious concerns about the impartiality of Judge Martin Colin, the presiding judge in the
guardianship and probate proceeding, and other judges within the Probate and Guardianship
Division of Palm Beach County, Florida. The Palm Beach Post articles explore conflict of interest
that Judge Colin has because of his wife’s role as a guardian and her representation by the attorneys
before her husband in the Probate and Guardianship Division of Palm Beach County, Florida. (See
Palm Beach Post articles attached hereto as Ex. 2). Further, Judge Colin has already stated his
position on this case in response to a December 3, 2015 request of the Estate to have the Defendants
reported to the Florida Bar for trust violations and for a direct and secretive violation of a court
order regarding disbursement of the proceeds of the sale of a large asset of the Ward for an entire
year:

The Court: Mr. Denman, in this category you are really barking up the wrong tree

because despite the contentiousness of this case and now the branches that it is

going including federal court and maybe the Florida Bar, I mean, the Ciklin Lubitz

law firm has a well-earned reputation of honesty. And this is honesty. Okay.

And not for a moment do I have any concern because their reputation is well-earned

in this respect. You may disagree agree [sic] with the notices and things like that.

But I don’t have any sense whatsoever, and never have in the years I’ve dealt with

this firm, as a lawyer and a judge, all of which I can take into consideration, that

they are not trustworthy to have that money available for control over the

jurisdiction so that request is denied. (December 14, 2015 Hearing Transcript at p.

59.18 to p.60.10 attached hereto as Ex. 3).

The sentiments expressed by Judge Colin exemplify the purpose and function of federal

diversity jurisdiction. The Estate requires that this matter be heard before this Court to avoid the
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preferences and prejudices of judges and attorneys that have worked with one another throughout
long spans of their careers.’

Now, the Defendants seek to have this Court abstain from exercising its jurisdiction
pursuant to the Colorado River doctrine in order to have all of the claims against them resolved by
a court that considers them beyond reproach.

III. The Colorado River Doctrine

Contrary to the representation of the law in the Defendant’s Motion to Dismiss, the
Colorado River doctrine is a very narrow exception to the general rule, which requires federal
courts to exercise jurisdiction. “The doctrine of abstention, under which a District Court may
decline to exercise or postpone the exercise of its jurisdiction, is an extraordinary and narrow
exception to the duty of a District Court to adjudicate a controversy properly before it.” Colorado
River, 424 U.S. at 813, 96 S.Ct. at 1244 (quoting County of Allegheny v. Frank Mashuda Co., 360
U.S. 185, 188-89, 79 S.Ct. 1060, 1063, 3 L.Ed.2d 1163 (1959)). “[T}he mere potential for conflict
in the results of adjudications, does not, without more, warrant staying exercise of federal
jurisdiction.” Colorado River Water Conservation Dist. v. U. S., 424 U.S. 800, 816 (1976). “Only
the clearest of justifications will warrant dismissal.” Id. at 819.

A. Parallel Proceedings

A threshold requirement for application of the Colorado River doctrine is that the federal
and state cases be sufficiently parallel.
In the present case, the state court and the federal action are not parallel under the “first-

filed rule.” The Estate filed the federal lawsuit alleging breaches of fiduciary duties, negligence,

5 The Estate will be filing as soon as practicable, a Motion to Disqualify Judge Colin based upon his bias in favor of
the Guardians’ attorneys and his bias as the husband of a professional guardian whose livelihood depends upon the
favorable and consistent rulings from the Palm Beach guardianship judges, as well as positive relationships with the
most influential law firms and lawyers in Palm Beach County.

5
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and malpractice against the Defendants in federal court on September 17, 2015 several months
before the Defendants filed their petition for declaratory judgment, albeit service was not perfected
until the beginning of December, 2015. Accordingly, at the time of filing of the federal action,
there was not a state proceeding that was parallel to the federal action. The court in Freeman v.
U.S. Bank, N.A., No. 8:13-CV-338-T-26MAP, 2013 WL 2147558, at *2 (M.D. Fla. May 16, 2013)
refused to stay an action under the Colorado River doctrine reasoning as follows:

The circumstances of this case fail to satisfy even the first factor of Colorado River,

because this Court obtained jurisdiction of the declaratory judgment action first....

Piecemeal litigation is avoided by following the first-filed rule, and this action was

filed first.

Under the first filed rule, the Colorado River doctrine is not applicable.

The threshold requirement for the application of the Colorado River doctrine also requires
that the federal and state cases must “involve substantially the same parties and substantially the
same issues.” Ambrosia Coal & Const. Co. v. Pages Morales, 368 F.3d 1320, 1330 (11th Cir.
2004). If the federal and state proceedings are not parallel, then the Colorado River doctrine does
not apply. /d.

For example, in Acosta v. James A. Gustino, P.4., 478 F. App'x 620, 621-22 (11th Cir.
2012), the 11" Circuit Court of Appeals reversed the lower court’s decision to abstain from
exercising jurisdiction, concluding that the state and federal proceedings at issue were not parallel.
The lower court decided that the actions were substantially similar because, though the state action
did not involve the attorneys as defendants, the attorneys acted as agents in the state action and
thus the parties were “substantially similar.” /d. at 622. The 11" Circuit disagreed reasoning that
though the attorneys acted as agents of the state court defendant, there was no precedent standing

for the proposition that agency supported substantial similarity of parties for the purposes of

applying the Colorado River analysis. Id.
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Similar to the Acosta case, the parties in the federal action before this Court are not
substantially similar to the parties in the state guardianship proceeding because the Federal Lawsuit
seeks damages against the guardians and their attorneys for their tortious conduct, not merely a
refund of the fees that the guardians and their counsel have charged the guardianship. The
Defendants contend that both actions involve the same parties parroting the argument that the 1 1t
Circuit expressly rejected in Acosta:

Defendant Kelly, one of the guardians, was a formal party in the guardianship. The

lawyer Defendants, as agents of the guardians, cannot be considered strangers to

the guardianship proceedings. (DE 20 p. 7).

Based upon Acosta, the fact that the lawyer Defendants are alleged “agents of the guardians” and
“no strangers to the guardianship proceedings,” does not create similar parties.

Regardless of the Defendant attorneys’ familiarity with the guardianship proceedings and
regardless of their claims for fees within those proceedings, the Federal Lawsuit is significantly
dissimilar. The Federal Lawsuit involves claims against the Defendants directly by the Estate, not
for the return of property misappropriated from the guardianship and not for refunds to the
guardianship, but for civil damages from them individually for their professional negligence and
breach of fiduciary duty. The guardianship court is not even the appropriate court to bring claims
against any of the Defendants. While the guardianship court may entertain an action for surcharge
against the guardian, (which is by no means a required venue) no such mechanism exists with
respect to a direct claim against attorneys who failed to comply with their professional
responsibility to a ward. Yet, in light of the issues with the Palm Beach Probate and Guardianship

Division, it should come as no surprise that all of the Defendant attorneys now seek to avail

themselves of the jurisdiction of that court to have their actions rubber stamped. (See Ex. 2).
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Likewise, the issues involved in the Federal Action are completely dissimilar from those
concerning the winding down of the guardianship in circuit court and which the Estate has
attempted desperately to resolve since the death of Oliver Wilson Bivins Sr. in March, 2015. The
Federal Lawsuit concerns issues of negligence, such as duty, breach, causation, and damages;
whereas the guardianship merely addresses the final distribution of the guardianship assets in the
form of guardianship accountings.  To illustrate the clear distinction between civil causes of
action and accountings, it is worth noting that in guardianship accountings the burden of proof is
on the guardian. Beck v. Beck, 383 So. 2d 268, 270-71 (Fla. 3d DCA 1980). This is because an
accounting merely considers the disbursement of the guardianship funds. The Estate’s objection
to the accounting, however, cannot result in an award of damages against the guardians or against
the guardians’ attorneys.

The Federal Lawsuit, as it pertains to the attorney Defendants, concerns issues of
professional liability and the standard of care owed by attorneys to their clients, which is
completely foreign to a guardianship court. The Defendants’ rationale supporting their argument
that the issues in both cases are substantially similar is based on the idea that both cases involve
the same property, but again, the distinction is that the Federal Lawsuit is directed at the negligence
and the malpractice that has been committed by the Defendants. There is no support for the
proposition that attorney negligence or guardianship negligence must be heard in a guardianship
court if it takes place in the context of a guardianship. To the contrary, actions involving breaches
of fiduciary duty committed by guardians against wards are subject to jury trial, which is an
exception to the general rule that probate matters are to be determined by courts of equity. See
e.g. Beck v. Barnett Nat. Bank of Jacksonville, 117 So. 2d 45, 50-51 (Fla. 1st DCA 1960); In re

Guardianship of Medley, 587 So. 2d 619 (Fla. 2d DCA 1991).
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Further, the idea that the circuit court is an “adequate vehicle for the complete and prompt
issue[s] between the parties,”® is belied by the fact that the guardians have not yet been discharged
despite the death of the Ward nearly one year ago. The Defendants, of course, prefer the
guardianship court because it permits them to continue to draw fees from the Ward’s Estate.” In
fact, just since the time of the Ward’s death in March 2015, the attorneys and guardians have
sought fees purportedly for the benefit of the Ward that exceed $200,000. This is in addition to
the more than $2.5 million the guardians’ attorneys have already obtained in fees from the Ward’s
assets since he became a Ward in 2011. Remarkably, the guardians and attorneys also have pending
fee petitions for more than $250,000 they claim to have incurred for the Ward’s benefit from May
2014 until the Ward’s death. In fact, just today, the Guardian and his attorneys filed petitions for
thousands more in fees and costs, including those incurred defending the instant tort claims in
Federal Court.

Indeed, this case has remarkable similarity to Batzle v. Baraso, 776 So. 2d 1107, 1109 (Fla.
4th DCA 2001), wherein the guardianship extended for six months after the death of the ward. In
that case, the court commented that the lengthy extension of the guardianship was “...outrageous
and repugnant to the Florida Probate Code.” Id. Yet, in the present case, the guardianship persists,
and the guardianship, against the interest of the Ward, now seeks to prolong the guardianship even

further with an improper declaratory judgment action. Left to the circuit court, the guardianship

6 Sini v. Citibank, N.A. 990 F. Supp. 2d 1370, 1376 (S.D. Fla. 2014) (citing and quoting Brown v. Blue Corss and
Blue Shield of Fla. Inc.,2011 WL 11532078, at *8(S.D. Fa. Aug. 8, 2011).

7 In all guardianship proceedings, costs may be awarded. When the costs are to be paid out of the property of the
ward, the court may direct from what part of the property the costs shall be paid. Fla. Stat. § 744.105. Likewise,
Fla. Stat. 744.108(1) provides: “(1) A guardian, or an attorney who has rendered services to the ward or to the
guardian on the ward's behalf, is entitled to a reasonable fee for services rendered and reimbursement for costs
incurred on behalf of the ward.”
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will continue to its natural end — the complete exhaustion of the Ward’s estate. Abstention from
jurisdiction in this case will only further prolong the guardianship, and thus expand the endless
draining of the Ward’s estate by the Defendants.

The parties and the issues in the proceedings are not substantially similar. “If there is any
substantial doubt about whether two cases are parallel the court should not abstain.” See Huon v.
Johnson & Bell, Ltd., 657 F.3d 641, 646 (7th Cir. 2011) (quoting Moses H. Cone Mem'l Hosp. v.
Mercury Constr. Corp., 460 U.S. 1,28, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983)Moses H. Cone, 460
U.S. at 28, 103 S.Ct. 927). “The decision to invoke Colorado River necessarily contemplates that
the federal court will have nothing further to do in resolving any substantive part of the case.”
Moses H. Cone 460 U.S. 1,28, 103 S.Ct. 927, 943, 74 L.Ed.2d 765. Accordingly, the guardianship
proceeding does not constitute a parallel case within the meaning of the Colorado River doctrine,
and this Court must exercise its jurisdiction.

B. Application of the Colorado River Doctrine

If, however, this Court chooses to apply the analysis under the Colorado River doctrine
framework, the analysis favors the exercise of jurisdiction. The Colorado River doctrine
considers six factors that must be weighed in analyzing the permissibility of abstention: (1)
whether one of the courts has assumed jurisdiction over property, (2) the inconvenience of the
federal forum, (3) the potential for piecemeal litigation, (4) the order in which the fora obtained
jurisdiction, (5) whether state or federal law will be applied, and (6) the adequacy of the state
court to protect the parties' rights. Am. Bankers Ins. Co. of Fla. v. First State Ins. Co., 891 F.2d
882, 884 (11th Cir.1990). In Moses H. Cone, 460 U.S. at 17 n. 20, 103 S.Ct. at 937, the
Supreme Court assessed two additional factors: the vexatious and reactive nature of the second

lawsuit and forum shopping. It is also important to note that the Colorado River abstention

10
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inquiry must be “heavily weighted in favor of the exercise of jurisdiction,” Ambrosia Coal &
Const. Co., 368 F.3d 1320, 1332.

1. Jurisdiction over Property

Neither proceeding at issue in this case constitutes a proceeding in rem. Thus, the first
Colorado River factor does not favor abstention. Id.

ii.  The Relative Inconvenience of the Fora

The fora are within one-half mile of one another. (DE 20 Defendants” Motion to Dismiss
or Stay). Thus, there is no hardship for the parties to try this case in federal court. Accordingly,
this factor does not weigh in favor of abstention.

iii.  Avoidance of Piecemeal Litigation

This factor “does not favor abstention unless the circumstances enveloping those cases will
likely lead to piecemeal litigation that is abnormally excessive or deleterious.” Jackson-Platts v.
Gen. Elec. Capital Corp., 727 F.3d 1127, 1142 (11th Cir. 2013). This is because if the mere threat
of piecemeal litigation warranted abstention, “defendants could always escape federal courts
simply by filing parallel state lawsuits.” Ambrosia Coal and Constr. Co., 368 F.3d at 1333.
Indeed, the Defendants here have attempted to do this by filing the Declaratory Judgment
Proceeding in an effort to have a basis upon which to argue “piecemeal litigation” will exist.

Defendants contend that the size of the guardianship proceeding and the docket entries
justify the maintenance of the action in the guardianship court. (DE 20). Additionally, the
Defendants argue that the probate and guardianship court is “intimately familiar with... the actions
taken by the guardians... [and] the attorneys....” Jd. The undue familiarity of that court with the
guardians and the guardians’ attorneys, however, should not weigh in favor of abstention, but

strongly against it.

11
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The Defendants fail to discuss what issues they contend will be litigated multiple times
implicating res judicata. The only issue the Defendants cite as being duplicative is the management
of a certain property in the Ward’s Estate. Id. Nevertheless, the issues of negligence, malpractice,
and breach of fiduciary duty have not been litigated. The guardianship court has made no ruling
on these issues, and any such ruling by the guardianship court on these issues would be improper
in that forum. Indeed, the Estate has moved to the stay the guardianship proceedings for that very
fact.

Further, even if some of the issues in the Federal Action were impacted by res judicata, it
does not warrant abstention. The Colorado River doctrine requires that the threat of piecemeal
litigation be “abnormally excessive,” and the Defendants have not put forth any argument as to
why the present case represents a threat to lead abnormal piecemeal litigation within parallel
proceedings. Accordingly, this factor does not weigh in favor of abstention.

iv.  The Order in Which Jurisdiction was Obtained and the Relative Progress of the Two
Actions

Courts in applying the Colorado River doctrine have held that the order in which the
different fora obtained jurisdiction, is “not measured by which complaint was filed first, but rather
by how much progress has been made in the two actions.” Moses H. Cone, 460 U.S. 1,21-22, 103
S.Ct. 927, 74 L.Ed.2d 765. However, this factor does not address a situation, like the present case,
where the two actions are completely different. The simple fact that the guardianship in whole
pre-dated the filing of the Federal Lawsuit does not mean that any progress has been made as to
the causes of action raised by the Estate in this Court. In fact, this factor, itself, clarifies the
dissimilar nature of the guardianship and the Federal Lawsuit. In the guardianship, there is no
proceeding, which has been instituted for damages against the guardians and their counsel for

negligence, malpractice, and breaches of fiduciary duties of the Defendants. The only proceeding

12
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stating any of those causes of action in the guardianship case is the Declaratory Judgment
Proceeding, which was filed by the Defendants affer the Federal Lawsuit. Moreover, any issues
relating to breaches of fiduciary duty that may arise in the guardianship proceeding cannot be made
against the defendant attorneys in the guardianship proceeding and they have not been made
against the guardians to obtain an award of damages.

Even if the Court were to accept the Defendants’ argument that any action taken in the
guardianship dates back to the inception of the guardianship itself, this factor still does not weigh
in favor of abstention because no progress has been made in the guardianship court as to the causes
of action pled in the instant action in this Court. There have not been depositions of any of the
Defendants regarding any of the issues in the Federal Lawsuit, nor has discovery been propounded
relating to the elements of the causes of action in the Federal Lawsuit. Mediation has not occurred.
Trial has not been set. In fact, none of the claims asserted in the present action in this Court must
even be commenced until three years after the resolution or the discharge of the guardianship.® No
advancement of the present case has taken place in the guardianship proceedings, and thus this
factor does not weigh in favor of abstention.

v.  Whether Federal Law Provides the Rule of Decision

This factor only favors abstention if the case involves “complex questions of state law.”
Ambrosia Coal and Constr. Co., 368 F.3d at 1334; Noonan South, Inc. v. County of Volusia, 841
F.2d 380, 382 (11th Cir.1988) (abstention not appropriate where case involves simple tort and

contract principles).

8 Fla. Stat. § 744.531 provides: “The discharge [of the guardianship] shall operate as a release from the duties of the
guardianship and as a bar to any action against the guardian or the guardian's surety unless the action is commenced
within 3 years after the date of the order. (emphasis supplied).

13
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The instant case does not involve complex questions of state law. The mere presence of
state law claims does not weigh in favor of abstention, and lack of a federal substantive issue does
not favor dismissal. American Bankers Insurance Company of Florida v. First State Ins. Co., 891
F.2d 882, 886 (11th Cir. 1990). It is only in “rare circumstances” that the presence of a state-law
issue may weigh in favor of surrender of jurisdiction. Moses H. Cone, 460 U.S. 1, 26, 103 S. Ct.
927, 942. The Defendants do not cite any authority for their assertion that a claim of breach of
fiduciary duty is particularly novel, complex, or unsettled. Accordingly, this factor does not weigh
in favor of abstention.

vi.  Whether the State Court Will Adequately Protect the Rights of All Parties

The sixth factor, the adequacy of the fora to protect the parties' rights, only “weighs in
favor of abstention when one of the fora is inadequate.” Ambrosia Coal and Constr. Co., 368 F.
3d at 1334. The Defendants have not shown that this Court would inadequately protect the
Defendants’ rights, and thus, this factor does not favor abstention.

The Estate’s rights, on the other hand, are clearly threatened by proceeding in the
guardianship court. Most importantly, it would be unable to file any claims against the Defendant
attorneys, let alone the New York Defendants. It would also not be able to seek damages for
negligence against the Defendants. Moreover, there are questions surrounding conflicts of interest
within the very Probate and Guardianship Division in which the guardianship presently resides.
Thus, this factor heavily weighs against abstention.

vii.  Forum Shopping

The Estate has not filed causes of action against the Defendants in any other forum. This

case satisfies the requirements of diversity jurisdiction, and the Defendants have not articulated

14
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any basis to support the contention that the filing of this lawsuit constitutes forum shopping.
Accordingly, this factor weighs against abstention.

viii.  Vexatious or Reactive Nature of the Second Suit

The Federal Lawsuit is not vexatious or reactive to the guardianship proceeding. In reality,
the present action is the first lawsuit that was filed, and the issues raised in the Federal Lawsuit are
separate and apart from the issues raised in the guardianship. In fact, the only vexatious and
reactive action is the Declaratory Judgment Proceeding filed by the Defendants after they were
served with the Complaint in this Court. Accordingly, this factor weighs against abstention.

v, Conclusion

The present action does not represent parallel proceedings within the meaning of the
Colorado River doctrine. The Estate is proceeding in this Court with common law claims against
the Defendants which are dissimilar from the guardianship and are not appropriate for
consideration by the guardianship court. Accordingly, consideration of the Colorado River factors
is not appropriate.

Even if the Colorado River doctrine is applied to this case, abstention is not warranted.
The abstention inquiry under the Colorado River doctrine must be heavily weighted in favor of
the exercise of jurisdiction, and consideration of the factors does not weigh heavily in favor of
abstention. Accordingly, this Court must exercise jurisdiction.

The Defendants also move to stay the present action, but they fail to identify any rationale
supporting the staying of this action. If this Court were to stay the present action, it would be
tantamount to allowing the Defendants to forum shop through their subsequently filed Declaratory
Judgment Proceeding with a judge that has already provided glowing support for their purported

honesty and integrity, so that they can continue to brazenly bill the Estate, clearly against the

15
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interest of the deceased Ward. The Defendants’ maneuvering should not be rewarded, and this

action should proceed accordingly.

WHEREFORE based upon the above, JULIAN BIVINS, as ancillary Personal

Representative of the Estate of Oliver Wilson Bivins in Palm Beach County, Florida, respectfully

requests this Court deny the Defendants’ Motion to Dismiss and deny the Defendants’ Motion to

Stay for the reasons stated therein, and any other relief this Court deems just and proper.

Dated: February 5, 2016.

Respectfully submitted,
THE BLEAKLEY BAVOL LAW FIRM

/s/ J. Ronald Denman

J. Ronald Denman, Esquire
Florida Bar Number: 0863475
15170 North Florida Avenue
Tampa, FL 33613

(813) 221-3759 [Telephone]
(813) 221-3198 [Facsimile]
rdenman@bleakleybavol.com
Attorneys for JULIAN BIVINS

CERTIFICATE OF SERVICE

] hereby certify that on February 5, 2016, the foregoing document was served on all counsel

of record identified on the attached Service List via CM/ECF.

/s/ J. Ronald Denman
J. Ronald Denman, Esq.
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SERVICE LIST

Charles L. Pickett, Jr.

Ciklin Lubitz & O’Connell

515 North Flagler Drive, 20™ Floor
West Palm Beach, FL. 33401
Telephone: (561) 832-5900
Facsimile: (561) 833-4209
Cpickett@ciklinlubitz.com

Wendy J. Stein, Esq.

D. David Keller, Esq.

Keller Landsberg, P.A.

Broward Financial Centre, Suite 1400
500 East Broward Boulevard

Fort Lauderdale, FL 33394
Telephone: (954) 761-3550
Facsimile: (954) 525-2134

Wendy .stein@kellerlandsberg.com
David keller@kellerlandsberg.com
Lydia.dellatto@kellerlandsber.com
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Filing # 36915337 E-Filed 01/22/2016 10:16:49 PM

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

IN RE: GUARDIANSHIP OF: GUARDIANSHIP DIVISION
OLIVER BIVINS, FILE NO: 502011GA000006XXXXSB

Incapacitated.
/

Beys Liston Mobargha & Berland, LLP,

Petitioner,
V.

JULIAN BIVINS, purported ancillary personal

representative of the Estate of Oliver Bivins, Sr. by and through
his purported appointment as Temporary Administrator

of the Estate of Oliver Bivins,

Respondent.
/

ADVERSARY PROCEEDING FOR DECLARATORY JUDGMENT

Beys Liston Mobargha & Berland, LLP (“the Beys Firm”), moves this Court to enter a
declaratory judgment finding that neither, Curtis Rogers, as former Guardian of Oliver Bivins,
Sr. (*Former Guardian”), Stephen M. Kelly, as Guardian of Oliver Bivins, Sr. (“Guardian”)
(collectively “The Guardians”), Keith B. Stein, as counsel for The Guardian and/or former
Guardian (“Stein”), nor the Beys Firm breached any fiduciary duty to the Ward, Oliver Bivins,
Sr. and in support states as follows:

1. The Ward, Oliver Bivins, is the subject of the above captioned guardianship. The Circuit
Civil Court, in and for Palm Beach County, Florida, has, and currently retains, jurisdiction, of the
person and property of this guardianship. As it relates to the guardianship of the person, The

Ward, died on or about March 2, 2015.

EXHIBIT " 1"
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2. Julian Bivins (*Julian”) has alleged that he is duly serving as the Temporary
Administrator for the Estate of the Ward in Texas and as such purportedly had himself appointed
as the ancillary Personal Representative in Florida. Julian Bivins, is a court appointed fiduciary
of the Estate of Oliver Bivins which is pending before this Court, Julian Bivins, in his capacity as
Temporary Administrator, has consented to, and has appeared in all capacities in the above
captioned proceeding. Therefore, personal and subject matter jurisdiction is proper in Palm
Beach County, Florida and Julian Bivins, in all capacities, is subject to the jurisdiction of this
Court.

3. The Former Guardian is a resident of Palm Beach County, Florida and does business in
Palm Beach County, Florida.

4, The Guardian is a resident of Palm Beach County, Florida and does business in Palm
Beach County, Florida.

5. Stein is a New York resident.

6. The Beys Firm is a limited liability partnership organized under the law of New York that
performed services in New York for the Guardian and/or former Guardian and the Word in New
York.

7. Venue is proper in Palm Beach County, Florida as the Guardianship and Ancillary Estate
are both pending before this Court.

8. The Former Guardian became aware that Julian had improperly transfers or assisted the
Ward in transferring substantial assets from the Ward to Julian at a time when Julian was either
acting as a fiduciary, by and through a power of attorney, or when the Ward was incapacitated or
Julian was exercising undue influence over the Ward in order to effectuate a transfer of wealth

from the Ward to Julian. The Former Guardian sought this Court’s approval to file a lawsuit
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against Julian. When Julian received notice of the Former Guardians intention to sue him, Julian
“beat him to the punch” and sued him for various torts, including breach of fiduciary duty.

9. The lawsuit resulted in a Court-approved Comprehensive Settlement Agreement,
whereby a release was given to the Former Guardian, and his agents, by Julian. The Former
Guardian was represented in Florida as it related to the described lawsuit, by O’Connell, Crispin
and Ciklin Lubitz & O’Connell. See “A,” attached to the Adversary Proceeding for Declaratory
Judgment filed herein by Curtis Rogers and others (hereinafter, “the Rogers Adversary
Proceeding.”

10. Later, litigation ensued between the Former Guardian, and Oliver Bivins, Jr, the Ward’s

other son, over the assets of the Estate of Lorna Bivins, the “divorced”?

spouse of the Ward,
mother of Oliver Bivins, Jr. and step-mother to the Respondent. The Former Guardian was
represented as it related to the described lawsuit, and a related New York partition action, by
O’Connell, Crispin, (as it related to Florida) Stein and the Beys Firm (as it related to New York)
and Ciklin Lubitz & O’Connell (as it related to Florida).

11.  That litigation was also settled in a Court-approved Settlement Agreement. Julian
objected to the approval of the Settlement Agreement, however, lost and failed to timely appeal.
Julian later, as described below, assented to the agreement and order by moving to enforce it.
See Exhibit “B,” attached to the Rogers Adversary Proceeding.

12. Litigation then ensued again between the Guardian and Julian over the sale of real
property, 808 Lexington Ave., New York, New York, garnered by the Former Guardian in the

Settlement Agreement described in paragraph 11 above.

13.  That litigation was also settled in a Court —approved Settlement Agreement. As part of

! The Divorce was the issue that was contested by the Former Guardian. The Divorce was procured by Julian as part
of his scheme to divest the Ward and Lorna Bivins of their assets.
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that Settlement Agreement, a release was given to the Guardian by Julian. The Former Guardian
was represented in New York as it related to the described lawsuit, by the Beys Firm. See
Exhibit “C,” attached to the Rogers Adversary Proceeding.

14, Litigation then ensued between the Guardian and Oliver Bivins, Jr. as it related to the
management, allocation of expenses, maintenance, encumbrances, among other things, related to,
property previously owned by Oliver Bivins, Jr., as the personal representative of the Estate of
Lorna Bivins and the Former Guardian/Guardian and then solely by the Former
Guardian/Guardian, 808 Lexington Ave., New York, New York. Julian also participated in that
lawsuit as an intervenor.

15. Julian, the Guardian and Oliver Bivins, Jr. then settled that lawsuit(s) in a Court-approved
Settlement Agreement/ Agreed Order. See attached as Exhibit “D,” attached to the Rogers
Adversary Proceeding.

16. Despite the above, Julian has alleged that the Beys Firm and its former partner Stein,
have acted in manner contrary to the best interests of the Ward, or have failed to uphold their
fiduciary duties to the Ward, to the extent they have any. See Exhibit “E,” attached to the Rogers
Adversary Proceeding (Objections to the Final Accountings filed by both the Former Guardian
and the Guardian).

17.  Atall times material, the Former Guardian, Guardian and their counsel Stein and the
Beys Firm were acting in the best interest of the Ward and his guardianship Estate.

18.  The Guardians, Stein, and Beys Firm have not breached any duty to the Ward.

19.  The Guardians, Stein, and Beys Firm have not caused damages to the Ward or his estate.
20.  The Guardians cannot be discharged absent the remedies sought in this Adversary

Proceeding.
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REQUEST FOR DECLARATORY RELIEF

1. The Petitioner re-alleges each and every allegation in paragraphs 1 through 20 of
this Complaint.

2. This is an action brought pursuant to 886.041, Florida Statutes, and seeks a
declaration determining a question(s) relating the administration of the Guardianship- Has the
Petitioner, Stein, the Guardian and the former Guardian breached their fiduciary duty, if any, to the
Ward? In the unlikely case there is a determined breach, to what extent has Julian released the
Petitioner or has become barred by the doctrine(s) of laches, estoppel, waiver, satisfaction, set off,
offset, payment, res judicata, collateral estoppel, failure to mitigate damages, unclean hands or lack of
authority?

3. Given the allegations of the Respondent as described in paragraph 16 above, there is a
bona fide, actual, present, practical need for the declaration.

4.  The request for declaratory relief relates to a present controversy as to a state of facts.

5. Animmunity, power, privilege, or right of the Petitioner is dependent on the facts or the
law applicable to the facts.

6. Respondent has an actual, present, adverse, and antagonistic interest in the subject matter
of this Adversary Proceeding, either in fact or law.

7.  The antagonistic and adverse interests are all before the Court by proper process or
representation.

8.  The relief sought is not merely the giving of legal advice by the courts or the answer to
questions propounded from curiosity.

9.  Petitioner has retained the services of the undersigned law firm to represent it in this

matter and have agreed to pay it reasonable attorney's fees and costs.
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WHEREFORE, Petitioner requests this Court enter a declaration, by way of judgment,
declaring that the Guardian, the former Guardian, Stein, and Petitioner have acted in the best
interest of the Ward and his Estateand have not breached any fiduciary duty to the Ward or in the
unlikely case there is a determined breach, finding that Julian has released the Guardian, the
former Guardian, Stein, and Petitioner or has become barred by the doctrine(s) of laches,
estoppel, waiver, satisfaction, set off, offset, payment, res judicata, collateral estoppel, failure to
mitigate damages, unclean hands or lack of authority, and to award Petitioner its their reasonable
attorneys’ fees and costs.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing was sent by e-mail service
this 22" day of January, 2016 to J. RONALD DENMAN, ESQ. Registered Agent and Attorney

for Julian Bivins, rdenman@bleakleybavol.comchebert@bleakleybavol.com and

Ismiler@bleakleybavol.com (15170 North Florida Avenue, Tampa, FL 33613) and by email

service to DONNA P. LEVINE, ESQ., Attorney for Oliver Bivins, I,

Levine.susaneck.@gmail.com (3003 S. Congress Ave., Suite 1A, Palm Springs, FL 33461); and

RONDA D. GLUCK, ESQ., Co-Counsel for Curtis Rogers, attorneys@bocaattorney.com (980

N. Federal Highway, Suite 402, Boca Raton, FL 33432), Ashley Crispin, individually and as
counsel for Keith Stein, Stein Law, Stephen Kelly, Curtis Rogers, Brian O’Connell, and Ciklin
Lubitz & O’Connell.

Is/ Charles L. Pickett, Jr.

Charles L. Pickett, Jr. (Florida Bar No. 0051217)
Cpickett@ciklinlubitz.com

CIKLIN LUBITZ & O'CONNELL

515 North Flagler Drive, 20" Floor

West Palm Beach, FL 33401

Tel: (561) 832-5900; Fax: (561) 833-4209
Attorneys for the Beys Firm
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR
PALM BEACH COUNTY, FLORIDA

IN RE: GUARDIANSHIP OF: GUARDIANSHIP DIVISION
OLIVER BIVINS, FILE NO: 50201 lGA000006XXXXSB
Incapacitated.

/

MOTION FOR ORIGINAL TRIAL JUDGE TO RETAIN AND/OR HANDLE
CASE

STEPHEN M. KELLY, as Guardian of Oliver Bivins, Sr. (“Kelly”), and CURTIS
ROGERS, as the Former Guardian of the Person and Property of Oliver Bivins, Sr.,
(“Rogers”), moves this Court, and the divisional judge, as applicable, and states as
follows:

1. On or about January, 2011, the original trial judge, the Honorable Martin
H. Colin, was assigned the above referenced case.

2. Since the inception of the case, numerous adversary proceedings have
ensued between the various interested persons, including adversary proceedings filed by a
disputed interested person against Kelly and Rogers.

3. Many of ¢t
agreements, which were ultimately court-approved, in total or part (by Judge Colin), but
not until substantial litigation was concluded determining whether the agreements were in
the best interest of the Ward. Over the tenure of this case, four comprehensive
agreements have been litigated before the Judge Colin.

4. The appropriateness of these agreements are, again, the subject of
litigation that is pending before the Court (Judge Colin). (Docket Entries 1082, 1083 and

1130)

EXHIBIT " 2"
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In Re: Guardianship of Oliver W. Bivins
File No: 502011GA0000006XXXXSB

5. Furthermore, despite the Ward’s death almost one year ago, litigation
continues with the currently appointed personal representative of the Ward’s probate
estate regarding 1) Rogers and Kelly’s Final Reports, including allegations of
maladministration which Kelly and Rogers vehemently dispute, this includes the re-
litigation of the contents of agreements described in paragraph 3 and 4 above (Docket
Entries 1082, 1083, and 1130) and 2) administrative expenses of the guardianship,
(Docket Entries 871, 888, 917, 890, 921, 1097, 1175, 920, 1096, 1151, 1176, 1019 plus
objections filed on 2/3/16 with no docket entries as of this date). Both pending matters
described above will require the Court to review the time spent on the completed matters
described in paragraph 3 and 4 above

6. In an attempt to conclude the administration of the guardianship, Judge
Colin, is at the near conclusion of an approximately three day trial, spanning three (3)
months, regarding the payment of a New York attorney (“Mr. Stein”) who rendered
services to the Guardian in compliance with FSA 744.108 over a two (2) year period.

7. The objections lodged by one interested person to Mr. Stein’s various
petition(s) for attorneys fees and costs delayed trial of the matter for approximately one
year and include allegations of duplication of services with other service providers whose
1) invoices are intertwined with those of Mr. Stein and 2) petitions are finally scheduled
to have their attorney fee and cost petitions heard on March 14 and 15. Further, a one
hour closing arguments are/were to be scheduled as soon as practical as it related to Mr.
Stein.

8. Judge Colin also set for trial, on February 22 and 23, objections lodged by

a disputed interested person on objections to both Rogers and Kelly’s Final Reports
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In Re: Guardianship of Oliver W. Bivins
File No: 50201 1GA0000006XXXXSB

pursuant to Florida Probate Rule 5.680. Judge Colin implemented pre-trial procedures
given the complicated, and elongated, nature of this guardianship proceeding.

9. The instant case has an approximate total of 1210 docket entries,
evidencing the substantial judicial time spent of rendering rulings in this case.

10. Judicial economy refers to efficiency in the operation of the courts and the
judicial system. It is the efficient management of litigation so as to minimize duplication
of effort. It also avoids wasting the judiciary’s time and resources.

11 If Judge Colin does not retain the case, then the multitude of hearings held
for months relating to the attorneys fees and costs petitions will be for naught. The new
assigned judge will take time to get up to speed on the entire docket and become familiar
with this matter, which spans 5 years of complex, continued and multifaceted litigation.

12. Furthermore, given what has been described above and the fact that Judge
Colin has 1) presided over the matter and the items sought to be compensated for by the
various service providers, 2) approved, or not, the actions sought to be taken by the
guardians and 3) has taken evidence on intertwining petitions for attorneys fees and costs,
it would clearly serve judicial economy that the original trial retain the case after his
transfer out of the current division.

WHEREFORE, STEPHEN KELLY AND CURTIS ROGERS, in their fiduciary
capacity, by and through their undersigned attorney, moves both the original trial judge,
the Honorable Martin H. Colin, and the assigned divisional judge, if applicable to retain
the instant case upon the original trial judge’s transfer out of the instant case’s currently

assigned division.
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In Re: Guardianship of Oliver W. Bivins
File No: 50201 1GA0000006 XXXXSB

[ HEREBY CERTIFY that a true and correct copy of the foregoing was sent by e-

mail service on the j day of C\ﬁ/?é/@ , 2016 to J. RONALD DENMAN,

ESQ. Attorney for Julian Bivins, J. RONALD DENMAN, ESQ. At

rdenman@bleaklevbavol.com chebert@bleaklevbavol.com and

Ismiler@bleakleybavol.com (15170 North Florida Avenue, Tampa, FL. 33613);

DONNA P. LEVINE, ESQ., Attorney for Oliver Bivins, 11,

Levine.susaneck.@gmail.com (3003 S. Congress Ave., Suite 1A, Palm Springs, FL

33461); RONDA D. GLUCK, ESQ., Co-Counsel for Curtis Rogers,

attorneys@bocaattorney.com (980 N. Federal Highway, Suite 402, Boca Raton, FL

///\

BRIAN M. O'CO )!NELL ES

Florida Bar No. 308471
ASHLEY CRISPIN ACKAL, ES

A0 as b A SoANALL A4 N LAN NS aay .A_/LJ

Florida Bar No. 37495

Ciklin Lubitz & O'Connell

515 N. Flagler Dr., 20th Floor

West Palm Beach, FL 33401

Telephone: 561-832-5900

Facsimile: 561-833-4209

primary e-mail: service@ciklinlubitz.com
secondary e-mail slobdell@ciklinlubitz.com
additional e-mail probateservice@ciklinlubitz.com

33432).
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UNITED STATES DISTRICT COURT SOUTHERN
DISTRICT OF FLORIDA WEST PALM BEACH DIVISION

JULIAN BIVINS, as Personal CASE NO. 9:15-cv-81298-KAM
Representative of the ancillary Estate of
Oliver Wilson Bivins,

Plaintiff,
VS.

CURTIS CAHALLONER ROGERS,
JR., as former guardian, STEPHEN M.
KELLY, as successor guardian, BRIAN
M. O'CONNELL, ASHLEY N.
CRISPIN, CIKLIN LUBITZ &
O'CONNELL, KEITH B. STEIN, BEYS
LISTON MOBARGHA & BERLAND,
LLP, and LAW OFFICES OF KEITH

B. STEIN, PLLC n/k/a STEIN LAW,
PLLC,

Defendants.
/

NOTICE OF APPEARANCE

PLEASE take notice that Rachel Studley of the law firm of WICKER SMITH
O'HARA MCCOY & FORD, P.A., enters an appearance in the above styled case on
behalf of, BRIAN M. O'CONNELL, ASHLEY N. CRISPIN, and CIKLIN LUBITZ &
O’CONNELL.

WE HEREBY CERTIFY that a copy hereof has been electronically served via
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CASE NO. 9:15-cv-81298-KAM

Florida ePortal to: J. Ronald Denman, Esquire, rdenman@bleakleybavol.com; on April

14, 2016.

[s/ Rachel Studley

Rachel Studley, Esquire

Florida Bar No. 0578088

WICKER SMITH O'HARA MCCOY & FORD, P.A.
Attorneys for BRIAN M. O'CONNELL, ASHLEY
N. CRISPIN and CIKLIN, LUBITZ & O’CONNELL
515 N. Flagler Dr. Suite 1600

West Palm Beach, FL 33401

Phone: (561) 689-3800

Fax: (561) 689-9206
wpbcrtpleadings@wickersmith.com
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JULIAN BIVINS vs. CURTIS CAHALLONER ROGERS, JR.
ASHLEY CRISPIN ACKAL, ESQUIRE

1 UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
2 WEST PALM BEACH DIVISION

CASE NO.: 15-81298-CV-MARRA-MATTHEWMAN

JULIAN BIVINS, as Personal
5 Representative of the ancillary
Estate of Oliver Wilson Bivins,
Plaintiff,

vs.

CURTIS CAHALLONER ROGERS, JR.,
9 et al.,

10 Defendants.

11
12
13
14

15 DEPOSITION OF: ASHLEY CRISPIN ACKAL, ESQUIRE

16 DATE: MONDAY, JANUARY 9TH, 2017
17 TIME: 9:05 A.M. - 1:50 P.M.
18 TAKEN BY: PLAINTIFF
19 LOCATION: CLEARLAKE EXECUTIVE SUITES
500 SOUTH AUSTRALIAN AVENUE
20 SIXTH FLOOR
WEST PALM BEACH, FLORIDA 33401
21
22
STENOGRAPHICALLY
23 REPORTED BY: MARK RABINOWITZ, RPR
24
25

Orange Legal
800-275-7991
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JULIAN BIVINS vs. CURTIS CAHALLONER ROGERS, JR.
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17

18
19
20
21
22

23

24

ASHLEY CRISPIN ACKAL, ESQUIRE 2.5
Page 2 Page 4
APPEARANCES 1 PROCEEDINGS
J. RONALD DENMAN, ESQUIRE 2 THE REPORTER: Raise your right hand, please.
The Bleakley Bavol Law Firm h
15170 North Florida Avenue 3 Do you solemnly swear to speak the truth, the
Tampa, Florida 33613 4 whole truth and nothing but the truth, so help you God?
(813)221-3759
rdenman@bleakleybavol.com 5 THE WITNESS: Yes, I do.
Appearing on behalf of the Plaintiff, Julian Bivins 6 ASHLEY CRISPIN ACKAL ESQUIRE
k4
RACHEL STUDLEY, ESQUIRE 5 N
SRARDGH 0. BEGEmELY ‘EsguiRe 7 . having first been duly sworn, was examined and
Wicker Smit}lx O'Hara McCoy & Ford, P.A. 8 testified as follows:
515 North Flagler Drive
West Palm Beach, Florida 33486 9 DIRECT EXAMINATION
(561)478-6900 .
rstudley@wickersmith,com 10 BY MR. DENMAN:
bhechtmanewickersmith. com 11 Q. Would you state your full name.
Appearing on behalf of Brian M. O'Connell, Esquire; s
Ashley Crispin Ackal, Esquire; Ciklin Lubitz & O'Connell 12 A. Ashley CI‘ISpln Ackal,
and Stephen M. Kelly 13 Q. Where are you employed?
ALEXANDRA ECHULTZ' ESQUIRE _— . 14 A. Ciklin Lubitz & O'Connell.
Conroy Simberg Ganon Krevans el Lurvey Morrow Kraft
1801 Centrepark Drive East, Suite 200 15 Q. How long have you been there?
P ot 16 A. Over ten years.
aschultzeconroysimberg.com 17 Q. When did you graduate law school?
Appearing on behalf of Beys Liston Mobargha &
Berland, LLP; Law Offices of Keith B. Stein, PLLC 18 A. 2006
andkeSE] B, Seet gy SSEREE 19 Q. Are you an associate or a partner there?
WENDY J. STEIN, ESQUIRE (via telephonically) 20 A. T am an associate with the firm.
Bonner Kierman Trebach & Crociata, LLP R . N
1233 20th Street Northwest, Eighth Floor 21 Q. Are there different tiers -- associate,
Washington, DC 20036 s . : )
@oaIile-gloss 22 juniors, seniors?
wstein@bonnerkiernan.com 23 A. No.
Appearing on behalf of Curtis Cahalloner Rogers, Jr, N
24 Q. Do any associates report to you?
Also Present: Brian M, O'Connell, Esquire 25 A. Yes
Page 3 Paga 5
INDEX 1 Q. Who?
2 A. Currently?
TESTIMONY OF ASHLEY CRISPIN ACKAL, ESQUIRE PAGE 3 Q' Yes'
DIRECT EXAMINATION BY MR, DENMAN 4 4 A. Three.
CROSS-EXAMINATION BY MS. SCHULTZ 169 5 Q. Who are they?
REDIRECT EXAMINATION BY MR. DENMAN 178 6 A. Joielle Foglietta, Zachary Rothman and Clara
CERTIFICATE OF OATH 182 7 Crabtree Ciadella.
REPORTER'S CERTIFICATE o 8 Q. Do they all primarily do probate guardianship
ERRATA SHEET 184 N o
9 work with you?
READ LETTER 185 10 A Y
. Yes,
11 Q. Who do you report to? Who is your direct
12 supervisor?
EXHIBIT INDEX 13 A. Brian O'Connell.
14 Q. Has he been your supervisor since you've been
ANTS' SCRIP N PAGE . .
EEEREEE e 15 working with the firm?
16 A. Yes.
Exhibit 1 6/16/14 Agreement 171 :
17 Q. And what is your area of specialty?
18 A. Litigation, primarily guardianship, estate and
19 trust, but we also handle commercial litigation.
20 Q. What percentage of your work is commercial as
STIPULATIONS . . D)
21 opposed to guardianship, estate and trust?
It is hereby stipulated and agreed :
) . 22 A. Five percent.
by and between the counsel for the respective parties 0
and the deponent that the reading and signing of the 23 Q' And the rest?
deposition transcript was reserved. 24 (Phone lnterl‘uptlon).
25 A. I'm sorry, Ron. My kids just started back to

25

. w
0 f-'-l/»\[_v\JG ELEGAL

ity
"~y

g -

Orange Legal
800-275-7991
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JULIAN BIVINS vs. CURTIS CAHALLONER ROGERS, JR.

ASHLEY CRISPIN ACKAL, ESQUIRE 6..9
Page 6 | Page 8
I school and one of them is sick. 1 2011,
2 Q. Go ahead. 2 Q. And then Steve Kelly was removed as the
3 A. So I'm just checking, 3 emergency temporary guardian and substituted with Curtis
4 Okay. Sorry. 4 Rogers at some point in 2011, right?
5 Q. The other 95 percent is guardianship, estate 5 A. He was not removed. He was succeeded by
6 and trust? 6 Mr. Rogers.
7 A. Yes, sir. 7 Q. And once at the point that he was succeeded by
8 Q. And of the guardianship, estate and trust, do 8 Mr. Rogers, did your work cease at that specific point
9 you weigh more heavily in guardianship, in estate over | 9 in connection with anything done for Oliver Bivins, Sr.?

10 trust, or one over the other, or is it pretty much equal |10 A. We continued to represent Steve Kelly as the

11 across the board? 11 emergency temporary guardian through what would be his

12 A. 1 think it varies by year, but I would have to 12 discharge process and the turnover process,

13 say equal over the ten years, but some years it's more 13 Q. From the time that Rogers came in as the

14 heavily weighed in one particular area than in others. 14 successor guardian back in 2011 through the time that
15 Q. Is Steve Kelly currently a client of yours? 15 Kelly came in to succeed Rogers in 2014, did you do any
16 A. Yes. 16 work for Stephen Kelly in connection with Oliver Bivins,
17 Q. When I say "yours,”" you understand that to 17 Sr.?

18 mean of the firm -- 18 A. 1believe so because Steve Kelly was not

19 A. Yes. 19 discharged as the emergency temporary guardian, so my
20 Q. -- Ciklin Lubitz O'Connell? 20 representation, I believe, continued. I don't know what
21 A. Yes, anything of mine would be of the firm. 21 acts I was actually performing and at what particular
22 Q. And you worked on matters involving Oliver 22 time.

23 Bivins, Sr., as a ward of the State of Florida from 2011 | 23 Q. If you performed any services for Steve Kelly

24 through current; is that correct? 24 as an emergency temporary guardian for Oliver, Sr., from
25 A, Yes, 1did. I don't know about the ward of 25 the time that Rogers took over as successor guardian

~ Page7?| I Page 9

1 the State of Florida, but, yes, we've worked on all 1 through the time that Kelly then took over as successor

2 Oliver Bivins, Sr., matters from 2011 to current. 2 guardian for Rogers, that would have been something that
3 Q. And just to clarify: For all intent and 3 you billed; is that right?

4 purposes, you have never been retained by Oliver, Sr., | 4 A. Oh, most likely.

5 outside of being a ward; is that correct? 5 Q. And was there a separate matter number that

6 A. Thave never been retained by Oliver Bivins, 6 you billed that to for Steve Kelly as the ETG?

7 Sr., at any time in any capacity. 7 A. Ibelieve so. [ want to say, yes, we did,

8 Q. At all times that you've worked on any matters | 8 although, you know, we did have multiple matters going

9 on at one time. So I don't want to say that each

-]

pertaining to Oliver Bivins, Sr., he has always been
10 either a ward or deceased; is that correct? 10 particular time entry, although billable and
11 A. I'm thinking, compensable, was, you know, properly billed to the

—_
N —

12 He has been a ward, technically. I believe he matter number that we had hoped.

13 was an alleged incapacitated person and not under a 13 Q. What I'm trying to understand here, just to

14 plenary guardian or a limited guardian because I 14 make it clear, is: Until Steve Kelly became the

15 represented Stephen Kelly as an emergency temporary | 15 successor guardian for Rogers, at best he was ETG?
16 guardian. SoIdon't believe there was an adjudication. | 16 MS. STUDLEY: Form.

17 So, I mean, I don't want to be technical, but 17 A. I'm trying to -- until he was discharged he

18 1 think there was a point where he wasn't actually under |18 was ETG, and he wasn't discharged before Curtis Rogers
19 a formal guardianship. It was under an emergency 19 came on or after Curtis Rogers resigned.

20 temporary guardianship. 20 Q. That sort of answers my question.

21 Q. And when was that? 21 But until Steve Kelly came on as successor

22 A. In2011. 22 guardian for Curtis Rogers, he was not more than ETG, at
23 Q. What part of 2011? 23 best, for Oliver Bivins, Sr.; is that right?

24 A. Tbelieve my representation of Steve Kelly 24 MS. STUDLEY: Form.

25 began in the first quarter or the second quarter of 25 MS. STEIN: Form,
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A. Tdon't know what you're asking me. I know he
was an ETG. You're asking me if he held any other
capacity that I'm aware of?

Q. Yes.

Did he have any -- did Steve Kelly have any

other capacity besides being appointed ETG in early 2011
through the time that he was officially designated as
the successor guardian for Rogers?

A. Tdon't believe so.

Q. From the time Rogers came on as successor to
Kelly as the ETG, if you worked for Steve Kelly as the
ETG, that's something that you would have billed to
Steve Kelly's ETG, or would you have put that time under
any of the open matters under Curtis Rogers as the
guardian?

A. T don't know.

Q. Okay. Have you ever filed a petition to the
guardianship court for any services that were performed
for Steve Kelly after Curtis Rogers came on, but before
Steve Kelly became the successor guardian to Curtis
Rogers?

A. I don't know, but possibly.

Q. And when you represented Steve Kelly as the
ETG, he was also the ETG for the Estate of -- excuse me,
for Lorna Bivins, correct?

oY ® R W —
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A. Ican't tell you when Steve was discharged for
Lorna Bivins.

Q. Do you even know if he was discharged?

MS. STUDLEY: Form.

A. At this time, sitting here, no, I don't.

Q. So going back to the time that you were
representing Steve Kelly as the ETG before Rogers came
on, Steve Kelly was also the ETG for Lorna Bivins,
correct?

A. Yes, there was a time when he was the ETG for
Lorna Bivins.

Q. And then at some point in time Donna Levine,
the attorney for Oliver Bivins, Jr., objected to Kelly
being the ETG for both Lorna and Oliver, Sr., correct?

A. Tdon't remember.

Q. And in May of 2011 Curtis Rogers took over as
the successor guardian for Oliver, Sr., correct?

A. Tbelieve that's true.

Q. Okay, And at that point in time there was no
petition to seek a discharge of Kelly filed as the ETG
for Oliver, Sr., correct?

A. Idon't believe so, no.

Q. If the -- well, let me strike that.

Did you ever resign from or withdraw in any
capacity from representing Steve Kelly as the ETG for
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Lorna Bivins after Curtis Rogers became appointed?

A. I'm trying to understand your question.

Did I meaning the law firm --

Q. Yes.
A. --ever file a withdrawal?
Q. I didn't say "file a withdrawal."

Did you ever withdraw or resign from
representing Steve Kelly in any capacity after Curtis
Rogers became the guardian? When I say 