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PROCEEDI NGS

BE | T REMEMBERED that the foll ow ng
proceedi ngs were had in the above-styled and
nunber ed cause in the Pal m Beach County Courthouse
north branch, Cty of Pal mBeach Gardens, County of
Pal m Beach, in the State of Florida, by Lisa
Mudri ck, RPR, FPR, before the Honorabl e ROSEMARI E
SCHER, Judge in the above-nanmed Court, on
February 16, 2017, to wt:

THE COURT: The first thing we are going
to do, and this is nore for the Court, starting
to the left in the first pew behind, we are
goi ng to nake our appearances and go around,
and endi ng with Judge Lew s.

MR FEAMAN:. Thank you, Your Honor. Peter
Feaman on behalf of the novant WIIiam
Stansbury. Wth nme today is Jeff Royer from ny
of fice and al so Nancy CGuffey.

THE COURT: Ckay.

MR. ROSE: Good afternoon, Your Honor.
Alan Rose. | represent Ted S. Bernstein as
successor trustee of Sinon's trust and

Shirley's trust.
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THE COURT: Ckay.

MR ROSE: | represent himas the novant
seeking to be appointed as adm ni strator ad
litemto defend the estate in the independent
action.

And M. O Connell is here. And with ne is
M chael Kranz, ny associate, at the end. And |
will let M. O Connell introduce hinself.

MR O CONNELL: Good afternoon, Your
Honor. Brian O Connell, PR of the Sinon
Ber nstei n Est at e.

JUDGE LEW S: Diana Lewi s, guardi an ad
litemfor the Eliot Bernstein children.

THE COURT: Okay. A few ground rules. |
have ny order on this case nmanagenent
conference, and that's the order in which we
w || proceed, okay? Does everyone have a copy
of that order? | also have an extra copy in
case sonebody needs it.

So we will begin with Stansbury's notion
to vacate in part the Court's ruling on
Septenber 7, 2016, and/or any subsequent order
permtting the Estate of Sinon Bernstein to
retain Al an Rose.

And | amjust verifying the correct docket
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entry. And it is noted on the case nanagenent
conference as docket entry 497. That is
incorrect. That's why | was doubl e checki ng.
It's 496. And | knew that because | just

| ooked it up.

All right. 1In the order one of the things
| had said was to get all materials to ne by
February 9th. Thank you. You can see | am
surrounded by notebooks. | received a ton of
materials. The only thing I would request is
from now on when |I say February 9th, | nean
February 9th. | received two nore -- from
everybody, from both sides, just so everybody
knows, | received docunents Monday. From now
on if you don't neet the deadline you wll have
to come into court with them and provi de them
and tell nme why you didn't neet the deadline.

| amgoing to put sonme firmrules on these
parties, and | don't think I will have to
expl ai n why, just going through sone of this
case.

Nurmber two, fromthis point forward, and |
plan to include this in any order | issue, in
preparing for this it was very difficult to get

a grasp as to when the pleadings to the sane
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t hi ng ended. Because we've got the original
notion or petition, then we've got the
response, then we've got the reply, then we' ve
got the suppl enent, then we've got the second
suppl enent to the response. Then we have an
answer to the second suppl enent. No nore.

Petition or notion, response, reply, end.
If you desperately feel that there nust be
sonet hi ng you nust bring to the Court's
attention prior to the hearing, cone in and ask
nme for perm ssion.

Because, quite frankly, the Court read as
much as humanly possi bl e given the fact that
wth all due respect it's not ny only case.

And | amvery conpul sive, so | read as nuch as
| could. But sone of it was -- if | thought
every single new piece of paper had sone gem of
nuance that was different fromall the other
prior, I mght not be putting this rule. But a
lot of it was just repeating the sanme thing.

And | know a lot of it, which is why I
conpl etely understand, had to do with the fact
that we need to get this judge up to speed,
which | appreciate. GCkay. Fromthis point now

I will be the original judge reading, al
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sides, petition or notion, response, reply.
Ckay.

Last and final housekeeping. | wll nake
no -- howdo | put this? You all know that the
other half of ny divisionis famly and
di vorce, an area where people get truly bent
out of shape as well and can be exceedingly
nasty to each other because you are goi ng
through a horrible tine.

You all are lawers. | do not expect from
this point forward to see any direct -- now, an
appropriate notion is an appropriate notion. |
am excluding in a notion sonething you feel
justified to do. But in the pleadings, state
the facts. | don't want the adjectives, okay?
| can figure -- you know, state the facts, tel
nme what happened. And | don't want the
adj ectives that are follow ng back and forth,
which | won't deal with. Anyone who has
practiced in front of nme knows ne. You can do
anyt hing on your position within the bounds of
the law. | wll not accept unprofessionalism
even in pleadings, even though you are
pr of essi onal personally here.

Ckay. That takes care of that. And
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that's kind of a general rule | set forth in
all of ny box cases in famly too. So don't
anyone take it personally. That's sonething I
say at the get-go because as things proceed
peopl e get mad. Renenber, you are the |awers,
not the clients, although | do know we have
sone clients here.

Ckay. So since it is, let me pull up on
Cap, M. Feanman's notion to vacate, he wll
begin to have the fl oor.

MR FEAMAN. Thank you, Your Honor.

THE COURT: Sorry, | just hit sonething
bad on ny conputer. | do take notes on ny
conputer. The reason we nust end at 4:30 is
because | do not look at ny e-mail or ny
emergency notions, and | am si gni ng judge,
whi ch nust be sent in before 5:00, okay? So |
give you ny full attention, but we end pronpt
at 4:30 because | am signing judge. Yesterday
| think I had four by the tinme |I got back
t here.

So let me -- here it is. Perfect. Thank
you again for the notebooks with the tab
i ndexes. Truly a tinme saver for the Court.

You may proceed, M. Feaman, thank you.
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MR FEAMAN. Thank you, Your Honor. My
it please the Court. Peter Feaman on behal f of
WIlliam Stansbury. M renmarks are by way of an
opening statenment at this tinme, Your Honor, in
connection with Your Honor's order, case
managenent conference and order specially
setting hearings.

As Your Honor noted, we are dealing with
St ansbury's notion, docket entry 496, and
Stansbury's related notion to disqualify Al an
Rose and his law firm docket entry 508.

The story and prem se, Your Honor, for
this is that the personal representative of the
Sinon Bernstein estate, Brian O Connell, has a
fiduciary duty to all interested persons of the
estate. And that's found in Florida Statute
733.602(1) where it states a personal
representative is a fiduciary, and in the | ast
sentence, a personal representative shall use
the authority conferred by this code, the
authority in the will, if any, and the
authority of any order of the Court, quote, for
the best interests of interested persons,

i ncluding creditors, close quote.

M. Stansbury is an interesting --
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i nterested person to the Estate of Sinon
Bernstein as well as a claimant in this case.

Interesting -- interested persons -- yes,
he is an interesting person. But interested
persons i s defined, Your Honor, in Florida
Statute 731.201(23) which states that an
I nt erested person neans, quote, any person who
may reasonably be expected to be affected by
the outcone of the particul ar proceedi ng
I nvol ved.

The evidence will show that M. Stansbury
clearly falls into that category.

The second part of our presentation, Your
Honor, will then involve the presentation of
evidence to show that in fact there is a
conflict of interest. And then part three --
of conflict of interest of M. Rose and his | aw
firmrepresenting the estate in this case.

And thirdly, that the conflict of
interest, the evidence will show, is not
wai vabl e.

The parties' chart, which we did and
submitted to Your Honor wi th our package | ast
week, is the color chart, | have an extra copy

i f Your Honor does not have it.
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THE COURT: | believe it is --

MR. FEAMAN: For the Court's conveni ence.

THE COURT: | believe it is in -- 1 know I
have it. And I know |l had it. Onh, got it.
knew it was in one of ny notebooks. Thank you.

MR FEAMAN:  Thank you.

Now, the summation of the position of the
parties in connection wth what the evidence
w Il show, Your Honor, shows that we are here
obviously on the Estate of Sinon Bernstein, and
the proposed attorney is Alan Rose. That's the
box at the top. The two proceedings that are
engaged with regard to the estate right nowis
the Stansbury litigation against the estate
which is wherein it is proposed that M. Rose
and his law firmdefend the estate in that
case.

And nore significantly, Your Honor,
because it really wouldn't matter what the
other litigation is that M. Rose is being
asked to defend, because nore significantly is
the orange box on the right, which I wll call
for the purposes of this litigation the Chicago
litigation. And in that action there are a

nunmber of plaintiffs, one of whomis Ted

Mudrick Court Reporting, Inc.
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Bernstein individually. And the evidence wll
show in this case that Al an Rose represents Ted
Bernstein individually, not only in other
matters, but he actually appeared in a
deposition on behalf of M. Bernstein
individually in that Chicago litigation, nade
objections to questions. And the evidence w |l
show that he actually on a nunber of occasions
Instructed M. Bernstein not to answer certain
questions that were directed to M. Bernstein
by counsel for the Estate of Sinobn Bernstein.

In that Chicago litigation we wl | present
to Your Honor certified copies of pleadings
fromthe Chicago litigation that shows the
follow ng: That Ted Bernstein, anong others,
sued an i nsurance conpany to recover
approximately $1.7 million dollars of life
I nsurance proceeds. M. Stansbury becane aware
that that litigation was going on, and noved to
intervene in that lawsuit. M. Stansbury was
deni ed.

So the evidence wll show that he was able
to prevail upon Ben Brown, and Ben Brown noved
on behalf of the estate when he was curator to

intervene. And in fact the Estate of Sinpbn

Mudrick Court Reporting, Inc.
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Bernstein --

MR ROSE: My | object for a second?

THE COURT: Legal objection?

MR ROSE: That he is conpletely
m sstating the record of this Court and the
pr oceedi ngs before Judge Colin.

THE COURT: You will have an opportunity
to respond and explain it to ne.

MR FEAMAN. Thank you, Your Honor.

And the evidence will show that the Estate
of Sinon Bernstein is now an intervenor
def endant, and they filed their own intervenor
conpl ai nt seeking to recover that sane $1.7
mllion dollars that Ted Bernstein is seeking
to recover as a plaintiff in that sane action.

So the evidence will show that M. Rose
represents Ted Bernstein. Ted Bernstein is
adverse to the estate. And now M. Rose seeks
to represent the estate to which his present
client, Ted Bernstein, is adverse in the
Stansbury litigation, which is why we are
there. Now --

THE COURT: Wiit. Sl ow down one second.

MR. FEAMAN:.  Sure.

THE COURT: That is sonething you repeated

Mudrick Court Reporting, Inc.
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several tinmes in your notion, but I want you to
state it one nore tinme for ne slowy.

MR FEAMAN. Yes. The Chicago litigation
one of the plaintiffs is Ted Bernstein
i ndividually. The Estate of Sinon Bernstein
has now intervened in that action. And Ted
Bernstein as plaintiff is seeking to recover
$1.7 mllion dollars.

Adversely, the Estate of Sinobn Bernstein
seeks to recover that sane $1.7 mllion dollars
and is arguing up there that it should not go
to the plaintiffs but should go to the estate.

So they are one hundred percent adverse,
that would be Ted Bernstein and the Estate of
Si non Bernstein.

And M. Rose represents Ted Bernstein, and
now seeks to represent the estate in a
simlar -- in an action against the estate, and
they are both going on at the sane tinme. Thus,
the conflict is an attorney cannot represent a
plaintiff in an action, whether he is counsel
of record in that action or not, that's adverse
to the Estate of Sinon Bernstein, and at the
sane tinme defend the Estate of Sinon Bernstein

when he has a client that is seeking to deprive

Mudrick Court Reporting, Inc.
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the estate of $1.7 million dollars.

Now, if Ted Bernstein and the other
plaintiffs in that case were nonetary
beneficiaries of the estate, | suppose it could
be a waivable conflict. However, that's not
t he case.

That drops us to the third box on the --
the fourth box on the chart, which is the green
one, which deals with the Sinon Bernstein
Trust. The Sinon Bernstein Trust is the
residual beneficiary of the Sinon Bernstein
estate. And once the estate captures that
nmoney as a result of the Chicago litigation, if
It does, then the trust wll eventually accede
to that noney after paynent of creditors, one
of which would be or could be ny client.

And who are the beneficiaries of the
trust? So we have the one beneficiary of the
Si non Bernstein estate, the Sinon Bernstein
Trust, and who are the beneficiaries of the
trust? Not the children of Sinon Bernstein.
Not Ted Bernstein. But the grandchildren of
Si non Bernstein, sone of whom are adults and
sone of whomare mnors in this case. Such

that if the estate prevails in the Chicago

Mudrick Court Reporting, Inc.
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litigation, even assum ng M. Stansbury wasn't
around nmaking his claimagainst the estate, if
all of the distributions were finally nade when
the estate wins that Chicago litigation, none
of it wwll ever end up in the hands of Ted
Bernstein as plaintiff. The only way

M. Bernstein can get that noney is to prevail
as a plaintiff in the Chicago litigation.

M. Rose represents M. Bernstein, and
therefore there's a conflict, and it's a
non-wai vabl e conflict.

And in ny final argunment when | discuss
the law, | wll suggest to the Court that the
conflict that's presented before the Court is
In fact conpl etely non-wai vabl e.

THE COURT: Before you sit down, | want
you to address one thing that's been raised in
their responses. And that is why did it take
you so long to file it?

MR FEAMAN: | filed it as soon as |
becanme aware that there was a conflict. For
exanpl e, when the order that we are seeking to
set aside was entered, | was not aware that the
Rose law firmrepresented Ted Bernstein in that

Chi cago action. M client then brought it to

Mudrick Court Reporting, Inc.
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my attention. And as soon as we did that, |
noved to set aside the order because it becane
apparent that there was a clear conflict.

Because initially, as | told Brian
O Connell, M. Stansbury can't dictate who the
estate wishes to hire as its attorneys unl ess,
as it turns out, that attorney represents
Interests that are adverse to the estate. And
that's when we filed our notion to set aside.

| got possession of the deposition that
wll be offered today. The deposition reveal ed
to me what | have sunmmarized here today, this
af ternoon, and then we noved to set aside the
order. And then we thought that wasn't enough,
we should do a formal notion to disqualify,
whi ch we did.

The chronology of the filings, the notion
to vacate, | amnot sure exactly when that was
filed, but it wasn't too |long after the entry
of the Septenber 7th order, and then the notion
to disqualify cane after that. And --

THE COURT: It was filed Cctober 7th.

MR. FEAMAN.  Pardon ne?

THE COURT: It was filed Cctober 7th.

MR FEAMAN. Ckay. The notion to vacate?

Mudrick Court Reporting, Inc.
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THE COURT: Yes.

MR. FEAMAN: Correct. W had to do our
due diligence. W got the copy of the
deposition, and noved. Because we don't get
copies of things that go on up there on a
routine basi s.

THE COURT: Okay. | just wanted to ask
what your position was. GCkay. Al right.
Thank you.

Openi ng?

MR ROSE: As a threshold matter, | think
even though this is an evidentiary hearing, you
are going to receive sone docunentary evi dence,
| don't think there's a real need for |ive
testinony, in other words, fromw tnesses. No,
no.

THE COURT: Ckay.

MR ROSE: | am advising you. | am not
aski ng your opinion of it.

THE COURT: Thank you.

MR ROSE: | am advising you. | have
spoken to M. Feanan.

THE COURT: Ckay.

MR ROSE: So | don't know there's going

to be live wtnesses.

Mudrick Court Reporting, Inc.
(561) 615-8181




14:58:59

© o0 ~N oo o b~ w N P

14:59:05 10
11
12
13
14
14:59:14 15
16
17
18
19
14:59:20 20
21
22
23
24

14:59:31 25

21

THE COURT: Ckay.

MR ROSE: He has seven docunents or eight
docunments he would like to put in evidence, and
| would be happy if they just went into
evi dence right now.

THE COURT: He can decide how he wants to
do his case.

MR ROSE: Ckay.

THE COURT: You can do your opening.

MR ROSE: | think we are going to be
maki ng one |long | egal argunent w th docunents,
so.

THE COURT: Ckay. Wll, let's do an
openi ng and t hen.

MR ROSE: Let ne start fromthe beginning
t hen.

THE COURT: Ckay.

MR ROSE: So we are here today, and there
are three notions that you said you would try
to do today. And | don't have any doubt you
wll get to do all three today gi ven how nuch
time we have and progress we are maki ng and the
anmount of tinme M. Feaman and | think this wll
t ake.

THE COURT: Ckay.
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MR ROSE: The three are conpletely
related. They are all the sane. They are
three sides of the sanme coin.

Am | Dbl ocki ng you?

MR O CONNELL: Your Honor, could | step
to the side?

THE COURT: Yes, absolutely.

MR, ROSE: You can have the chart.

MR O CONNELL: Ckay.

THE COURT: M. Rose, | have to ask you.
| received a, | think it was a flash drive, and
It had proposed orders on matters that were not
necessarily going to be heard today. | don't
think I got a flash dive wwth a proposed order
| did receive M. Feaman's on these particular
orders.

MR ROSE: | don't think | sent you a
flash drive that | recall

THE COURT: Gkay. But | did on the other
ones. That's what seened odd to ne.

MR ROSE: | amnot aware, | amsorry.

THE COURT: Okay. That's okay. You nay
pr oceed.

MR ROSE: There's three matters today and

they are sort of related, and they involve how
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are we going to deal with the claimby
M. Stansbury agai nst the Estate of Sinon
Ber nst ei n.

And there are currently three separate
proceedi ngs. There's a proceeding in Illinois.
It's all taking place in Illinois. There's the
pr obat e proceedi ng which we are here on which
Is the Estate of Sinon Bernstein. And there's
the Stansbury litigation that is pending in
circuit court. |It's just been reassigned to

Judge Marx, so we now have a judge, and that

case is going to proceed forward. |It's set for
trial, | believe, in July to Septenber
timefrane.

So the first thing you are asked to do
today is to reconsider a valid court order
entered by Judge Phillips on Septenber the 7th.
W filed our notion in August, and they had 30
days, nore than 30 days before the hearing to
obj ect or contest the notion to appoint us.

The genesis of the notion to appoint us
was what happened at nediation. W had a
medi ation in the summer. The parties signed a
witten nediation settlenment agreenent. W

have asked Your Honor at next week's hearing to
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approve the nediation settlenment agreenent. It
Is signed by every single one of the ten
grandchi l dren or their court-appoi nted guardi an
ad litem D ana Lew s, who has now been
approved by this Court, upheld by the 4th
District, and upheld by the Suprene Court this
week. So | think it's safe to say that she's
going to be here.

So the settlenent agreenent is signed by
all of those people. It's signed by ny client
as the trustee. |It's also signed by four of
the five children, excluding Eliot Bernstein.

And as part of this, once we had a
settlenment, there was a di scussion of how do we
get this relatively nodest estate to the finish
line. And the biggest inpedinent getting to
the finish line is this lawsuit. Until this
|l awsuit is resolved, his client is sonething.
W can debate what he is. He clains to be an
interested person. | think technically under
|l aw he is a claimant. Judge, | think even
Judge Colin ruled he was not a creditor and
denied his notion to renove and disqualify Ted
Bernstein as trustee. That was pendi ng and

there's an order that does that a long tine
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ago. If | could approach?

THE COURT: Sure.

MR ROSE: | don't have the docket entry
nunber. This is in the court file. This was
Judge Colin on August 22nd of 2014.

THE COURT: | saw it.

MR ROSE: He has been trying to renove ne
and M. Bernstein for |like alnost three or four
years now. But that's only significant because
he is not a creditor. He is a claimant. So
what we want to do is we want to get his claim
to the finish |line.

So | am not tal king about anything that
happened at nedi ation. Mediation is now over.
We have a signed settl enent agreenent.

M. Stansbury participated in the nedi ation,
but we did not nmake a settlenent with him
Ckay.

So as a result of the nediation, all the
ot her people, everybody that's a beneficiary of
this estate com ng together and signing a
witten agreenent, those sane people as part of
the witten agreenent said we want this case to
finish, and how are we going to do that.

Wll, let's see. M. Stansbury is the
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plaintiff represented by M. Feaman. The
estate was represented by -- do you?

THE COURT: No.

MR ROSE: | can give you one to have if
you want to nmake notes on.

THE COURT: | would like that. | would
i ke that very nuch.

MR ROSE: That's fine. | have two if you
want to have one clean and one with notes.

THE COURT: Thank you.

MR ROSE: You will recall -- 1 don't want
to tal k out of school because we decided we
weren't going to tal k out of school. But | got
M. Feaman's -- like | didn't have a chance to
even get this to you because | hadn't seen his
until after your deadline, but.

THE COURT: This is denonstrative.

MR ROSE: Ckay.

THE COURT: He can pull up sonething new
denonstrative as wel|.

MR ROSE: M. -- originally the defendant
here originally was assi gned when he was alive.
When he died his estate was substituted in. He
hired counsel. H's counsel didn't do nmuch in

t he case because | did all the work because |
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was representing the conpanies, Ted Bernstein
and anot her trust. And in January of 2014 the
PRs of the estate resigned totally unrelated to
this.

So in the interimbetween the original PRs
and the appointnent of M. O Connell, we had a
curator. The curator filed papers, which
filed, it'"s in the file, but | have sent it to
Your Honor, where he admts, he states that he
wanted to stay the litigation but he states
that | have been doing a great job representing
hi m and he hasn't even had to hire a | awer yet
because he is just piggybacking on the work I
am doi ng.

| represented in this |awsuit the very one
that M. O Connell wants to retain ny firmto
handle. And he wants it wth the consent --
and one thing he said was that there's sone
people that aren't here. Every single person
who is a beneficiary of this estate wants ny
firmto handle this for the reasons | am about
to tell you. And | don't think there's any
di spute about it.

| was the |lawer that represented the main

conpany LIC and AIM Those are the shorthands
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for the two conpanies. M. Stansbury was at
one point a ten percent stockholder in these
conpani es. He gave his stock back. Ted
Bernstein who is ny client, and the Shirl ey
Bernstein trust, | represented all these people
In the case for about 15 or 18 nonths before we
settled. | could be off on the timng. But I
did all the docunents, the production,

I nterviewed W tnesses, interviewed everybody
you could interview Was pretty nuch ready to
go to trial other than we had to take the
deposition of M. Stansbury, and then he had
sone di scovery to do.

We went and we settled our case. Because
we had a gap, because we didn't have a PR at
the tinme, we were in the curator period,

M. Brown was unwilling to do anything, so we
didn't settle the case.

So M. O Connell was appointed, so he is
now t he personal representative. He doesn't
know the first thing about the case. No
offense. | nean, he couldn't. You know, it's
not expected for himto know the first thing
about it. | don't nean the first thing. But

he doesn't know nuch about the case or the
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facts.

We had di scussi ons about hiring sonmeone
fromhis law firmto do it. | net sonmeone from
his aw firm and provi ded sone basic
i nformati on, but nothing really happened. W
were hopeful we'd settle in July. W didn't
settle.

So they said the beneficiaries with
M. O Connell's consent we want M. Rose to
becone the | awyer and we want M. Ted Bernstein
to becone the adm nistrator ad |litem

Now, why is that inportant? That's the
second notion you are going to hear, but it's
ki nd of i nportant.

THE COURT: That's the one Phillips
deferred?

MR ROSE: Well, what happened was
M. Feaman filed an objection to it tinely.

And in an abundance of caution because it m ght
require an evidentiary or nore tine than we
had, Judge Phillips deferred. That was ny
order. And ny main goal was | wanted to get
into the case and so we could start going to
the status conferences and get this case

nmovi ng. And what happened was as soon as we
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had the first status conference and we started
the case noving, until we got the notion to
di squalify, and stopped and put the brakes on.

And this is a bench trial, so there's
not -- this is |like mybe argunent, but it's a
little bit related. | believe that M. -- this
Is the case they want to happen first and
they' re putting the brakes on this case because
they want this case to nove very slowy.
Because the only way there's any noney to
pay --

MR FEAMAN:  (oj ecti on.

THE COURT: Legal objection?

MR FEAMAN:.  What counsel believes is not
appropriate for --

THE COURT: Sust ai ned.

MR ROSE: Okay. So this case -- so
anyway. M. Bernstein, Ted Bernstein, Ted,
Sinon and Bill, that's Ted, the dead guy Sinon
and his client Bill, were the three main
shar ehol ders of a conpany.

THE COURT: | got it.

MR ROSE: Ted and Sinon started it. They
brought Bill in and gave himsone stock for a

while. Bill is suing for two and a hal f
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mllion dollars. The only person alive on this
pl anet who knows anythi ng about this case is
Ted. He has got to be the representative of
the estate to defend the case. He has got to
be sitting at counsel table. |If he is not at
counsel table, he is going to be excluded under
t he exclusionary rule and he will be out in the
hal | way the whole trial. And whoever is
defending the estate won't be able to do it.
This guy wants Ted out and ne out because we

are the only people that know anyt hi ng about

this case.
So why is that inportant? Well, it makes
It nore expensive. |t nmakes him have a better

chance of wnning. That's what this is about.
And at the sane tine the Illinois case is
really critical here because unless the estate
wns the noney in Illinois, there's nothing in
this estate to pay him

THE COURT: | under st and.

MR ROSE: M. O Connell, | proffer, he
advi sed ne today there's about $285, 000 of
| iquid assets in the estate. And we are going
to get sone noney froma settlenent if you

approve it.
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Now, Eliot and M. Stansbury will probably
object tothat. |It's not for today. So we
have a settlenment with the | awers, the ones
that withdrew. So we got a little bit of noney
fromthat. But there's really not going to be
enough noney in the estate to defend his case,
pay all, do all the other things you got to do.
So this is critical for M. Stansbury.

So the original PR the guys that
W thdrew, they refused to participate in this
| awsui t because they knew the facts. They knew
the truth. They net with Sinon. They drafted
hi s docunents. So they were not participating
in this lawsuit.

M. Feaman stated in his opening that his
client tried to intervene. So Bill tried to
Intervene directly into Illinois, and the
I1linois judge said, no thank you, | eave.

So when these guys wi thdrew we got a
curator. The curator | objected --

THE COURT: M. Brown?

MR ROSE: Ben Brown. He was a |awyer in
Pal m Beach, a very nice nman. He passed away in
the mddle of the lawsuit at a very young age.

But he -- the inportant thing -- | interrupted,
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and | apol ogi ze for objecting. | didn't know
what to do. But M. Brown didn't say, hey, |
want to get in this lawsuit in Illinois; let ne
jump in here. M. Feaman and M. Stansbury
filed a notion to require M. Brown to

I ntervene in the case.

THE COURT: In the federal case?

MR ROSE: In the federal case in
I[1linois. Because it's critical for
M. Stansbury, it's critical for M. Stansbury
to get this noney into the estate.

THE COURT: Into the estate, | understand.

MR ROSE: GCkay. So we had a hearing
before Judge Colin, a rather contested hearing
in front of Judge Colin. Qur position was very
sinple -- one of the things you will see, ny
client's goals on every one of these cases are
exactly the sane. Mnimze time, mnimze
expense, maxim ze distribution. So we have the
sane goal in every case.

All the conflict cases you are going to
see all deal with situations where the | awers
have antagoni stic approaches and they want --
like in one case he has, it's one |lawsuit the

| awyer wants two opposite results inside the
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sane |lawsuit for two different clients. That's
conpletely different. And even that case,
which is the Staples case, it was two to one.
There was a judge that dissented and sai d,
| ook, | understand what you are saying, but
there's still not really a conflict there.

But our goals are those goals.

So what we said to Judge Colin is we think
the Illinois case is a loser for the estate.
We believe the estate is going to |l ose. The
| awyer who drafted the testanentary docunents
has given an affidavit in the Illinois case
saying all his discussions were with Sinon.
The judge in Illinois who didn't have that when
he first ruled had that recently, and he denied
their sunmary judgnent in Illinois. So it's
going to trial. But that |awer was the
original PR, so he wasn't bringing the suit.

M. Brown says, | amnot touching this.
So we had a hearing, and they forced M. Brown
to intervene with certain conditions. And one
of the conditions was very logical. If our
goal is to save nobney and M. Stansbury,
M. Feaman's client, is going to pay the cost

of this, he will get it back if he wns, then
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we got no objection anynore, as long as he is
funding the litigation. He is the only guy who
benefits fromthis litigation. None of the --
the children and the grandchildren they don't
really care.

Judge Lewis represents Eliot's three kids
versus Eliot. The noney either goes to Eliot
or his three kids. She's on board with, you
know, we don't want to waste estate funds on
this. Qur goal is to keep the noney in the
famly. He wants the noney.

This is America. He can file the lawsuit.
That's great. But these people should be able
to defend thensel ves however they choose to see
fit. But the critical thing about this is
M. Brown didn't do anything in here. Judge
Colin said, you can intervene as long as he is
paying the bills. And that's an order. Well,
that order was entered a long tine ago. It was
not appeal ed.

So one of the things, the third thing you
are being asked to do today is vacate that
order, you know And | did put in ny notion,
and | don't knowif it was ad hom nem t oward

M. Feaman, it really was his client, his
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client is driving this pace. He is driving us

to zero. | nean, we started this estate with
over a mllion dollars. He has fought
everything we do every day. It's not just

Eliot. Eliot is alot of this. M. Stansbury
Is driving us to zero as quickly as possi bl e.
Sointhe Illinois case the estate is
represented by Stanos and Trucco. They are
hired by, | think, Ben Brown but was in
consultation with M. Feaman. They
communi cated -- the docunents wll cone into
evidence. | amassumng he is going to put the
docunments on his list in evidence.
You will see e-mails fromM. Stanps from
the Stanpbs Trucco firm they e-mailed to
M. O Connell, and they copied Bill Stansbury

and Peter Feaman because they are driving the

Illinois litigation. | don't care. They can
drive it. | think it's a loser. They think
it's awnner. W'Il find out in a trial.

They are supposed to be paying the bills.
| think the evidence would show his client's in
violation of Judge Colin's orders because his
client hasn't paid the |lawer all the nopney

that's due. And M. O Connell, | think, can
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testify tothat. | don't think it's a disputed
i ssue. But the |lawer's been paid 70 and he is
owed 40, which neans M. Feaman's client is
right now technically in violation of a court
or der.

| have asked nunerous tinmes for themto
give ne the information. | just got it this
nmorning. But | guess | can file a notion to
hold himin contenpt for violating a court
or der.

But in the Chicago case the plaintiff is
really not Ted Bernstein, although he probably
nomnally at sone point was |listed as a
plaintiff in the case. The plaintiff is the
Si non Bernstein 1995 irrevocable |life insurance
trust. According to the records of the
I nsurance conpany, the only person naned as a
beneficiary is a defunct pension plan that went
away.

THE COURT: Net sonething net sonething,
right?

MR ROSE: Right. And then the residual
beneficiary is this trust. And these are
things Sinon -- he filled out one designation

formin '95 and he naned the 95 trust.
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THE COURT: But there's no paperwork,

right?

MR ROSE: W can't find the paperwork.
Not ne. It was not nme. | have nothing to do
wthit. | said we. | wanted to correct the
record because it will be flown up to Illinois.

Whoever it is can't find the paperwork.
So there's a proceeding, and it happens in
every court, and there's Illinois proceedings
to determ ne how do you prove a |ost trust.

This lawsuit is going to get resol ved one
way or the other. But in this lawsuit the 95
trust Ted Bernstein is the trustee, so he
al  oned, though under the terns of the trust in
this case, and we cited it to you tw ce or
three tines, under Section 4J of the trust on
page 18 of the Sinon Bernstein Trust, it says
that you can be the trustee of ny trust, Sinon
said you can be the trustee of ny trust even if
you have a different interest as a trustee of a
different trust. So that's not really an
i ssue. And up in Chicago Ted Bernstein is the
trustee of the 95 trust. He is represented by
the Sinon law firmin Chicago.

| have never appeared in court. He is
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going to put in all kinds of records. M nane

never appears -- | have the docket which he
said can cone into evidence. | don't appear on
t he docket.

Now, | have to know about this case though

because | represent the trustee of the
beneficiary of this estate. |'ve got to be
able to advise him So | know all about his
case. And he was going to be deposed.

GQuess who was at his deposition? Bill
Stansbury. Bill Stansbury was at his
deposition, sat right across fromne. Eliot,
who i s not here today, was at that deposition,
and Eliot got to ask questions of himat that
deposition. He wanted ne at the deposition.

He is putting the deposition in evidence. |If
you study the deposition, all you will see is
on four occasions | objected on what grounds?
Privilege. Be careful what you tal k about; you
are revealing attorney/client privilege.

That's all | did. | didn't say, gee, don't
give themthis information or that infornmation
And if | objected incorrectly, they should have
gone to the judge in Illinois. And | guarantee

you there's a federal judge in Illinois that if
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| had objected inproperly would have overrul ed
my objections. | instructed himto protect his
attorney/client privilege. That's what | was
there for, to advise himand to defend him at
deposition and to protect him That's all |
did in the Illinois case. And that is over.

Now, | amrooting |ike crazy that the
estate | oses this case in one sense because
that's what everybody that is a beneficiary of
my trust wants. But | could care | ess how t hat
turns out, you know, froma | egal standpoint.
| don't have an appearance in this case. And
everyone up there is represented by | awers.

So what we have nowis we have this notion
whi ch seeks to disqualify ny law firm W
still have the objection to Ted serving as the
admnistrator ad litem And | think those two
ki nd of go hand i n hand.

There's anot her conponent you shoul d know
about that notion. But as | told you, our
goal s are to reduce expense.

The reason that everybody wanted Ted to
serve as the admnistrator ad litem so he
woul d sort of be the representative of the

estate, because he said he would do that for
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free.

THE COURT: | renenber.

MR ROSE: M. O Connell is a
professional. He is not going to sit there for

free for a one-week, two-week jury trial and
prepare and sit for deposition. That's enough
noney -- just his fees alone sitting at trial
are enough to justify everything -- you know,
It's a significant anmount of noney.

So that's what's at issue today.

But their notion for opening statenent,
and | realize this is going to overlap, ny
other wll be --

THE COURT: Wi ch notion?

MR ROSE: The disqualification.

THE COURT: | wasn't sure.

MR ROSE: | got you. That was sort of
first up. Al right. So I amback. That's
t he background. You got the background for the
disqualification notion. This is an adversary
inlitigation trying to disqualify ne.

| think it is a nean-spirited notion by
M. Stansbury designed to create chaos and
di sorder and raise the expense, maybe force the

estate into a position where they have to
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settl e, because now they don't have a
representative or an attorney that knows
anyt hi ng about the case.

MR FEAMAN:.  (oj ection.

THE COURT: Legal objection?

MR FEAMAN. Comments on the notivation or
I ntention of opposing counsel in opening

statenent is not proper.

THE COURT: | will allowit only -- nean
spirited | wll strike. The other comments I
w |l allow because under Rule 4-1.7, and | may

be m squoting, but it is one of the two rules
we have been | ooking at under the Florida Bar,
the commentary specifically tal ks about an
adverse party noving to disqualify and the
strategy may be enployed. So | will allow that
portion of his argunent, striking nean
spirited.

MR ROSE: Ckay. |If you turn to tab 2 of
the -- we, | think, sent you a very thin
bi nder .

THE COURT: Yes, you did.

MR ROSE: W had al ready sent you the
massi ve book a long tine ago.

THE COURT: Yes.
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MR ROSE: And | think all | sent you was
the very thin binder. |If you turn to Tab 2.

THE COURT: In any other world this would
have been a nice sized binder. In this
particul ar case you are indeed correct, this is
a very thin binder.

MR ROSE: Okay. |If you flip to page

2240 - -
THE COURT: | amjust teasing you, sorry.
MR ROSE: -- which is about five or six
pages in.

THE COURT: Yes.

MR ROSE: This is where a conflict is
charged by opposing party.

THE COURT: Yes.

MR ROSE: It's part of Rule 4-1.7. These
two rules have a | ot of overl ap.

And | would point for the record | did not
say that M. Feanan was nean spirited. |
specifically said nean spirited by his client.

THE COURT: Thank you.

MR ROSE: So conflicts charged by the
opponent, and this is just warning you that
this can be used as a techni que of harassnent,

and that's why | amtying that in.
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But the inportant things are | have never
represented M. Stansbury in any nmatter.
Cenerally in a conflict of interest situation
you wll see | represented him | don't have
any confidential information from
M. Stansbury. | have only talked to him
during his deposition. It wasn't very
pl easant. And if you disqualify ne to sone
degree ny life will be fine, because this is
not the nost fun case to be involved in. | am
doing it because | represent Ted and we are
trying to do what's right for the
beneficiari es.

THE COURT: Appearance for the record.
Soneone just cane in.

MR ELIOT BERNSTEIN. H . Eliot Ivan
Ber nst ei n.

THE COURT: Thank you.

MR ELI O BERNSTEIN: | am pro se, na'am

THE COURT: Thank you. You may proceed.
| just wanted the court reporter to know.

MR, ELI OT BERNSTEIN. Thank you, Your
Honor .

MR ROSE: | don't have any confidenti al
information of M. O Connell. He is the PR of
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the estate. | don't know anyt hi ng about

M. O Connell that would conpromi se ny ability
to handle this case. | amnot sure he and |
have ever spoken about this case. But in
either case, | don't have any information.

So | can't even understand why they are
saying this is a conflict of interest. But the
evidence will show, if you | ook at the way
t hese are set up, these are three separate
cases, not one case. And nothing |I amdoing in
this case criticizes what | amdoing in this
case. Nothing I amdoing -- the outcone of
this case is wholly independent of the outcone
of this case. He could |lose this case and wi n
this case. He could |lose this case and | ose
this case. | nean, the cases have nothing to
do with the issues.

Who gets the insurance proceeds? Bill
Stansbury is not even a witness in that case.
It has nothing to do with the issue over here,
how much noney does Bill Stansbury get? So
you' ve got wholly unrelated, and that's the
other part of the Rule 4-1.9 and 4-1.7, it
tal ks about whether the matters are unrel ated.

And | guess when | argue the statute | wll
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argue the statute for you.

At best what the evidence is going to show
you -- and | amnot trying to win this on a
technicality. | want to win this |ike up or
down and nove on. Because this estate can't --
this delay was torture to wait this long for
this hearing.

But if | showed up at Ted's deposition,
and | promse you |l wll never show up again, |
am out of that case, this is a conflict of
Interest wwth a forner client. | have ceased
representing himat his deposition. He is
never going to be deposed again. If it's a
conflict of interest wwth a forner client, all
these things are the prerogative of the forner
client. They are not the prerogative of the
new client. The newclient it's not the issue.
So if |I represented Ted in his deposition, |
cannot represent another person in the sane or
a substantially related matter.

So | can't represent the estate in this
case because | sat at Ted's deposition, unless
the former client gives infornmed consent. He
could still say, hey, | don't care, you do the

IIlinois case for the estate. | wouldn't do
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that, but that's what the rule says. Use
information. There's no information. | am not
even going to waste your tine. Reveal
information. So there's no information. |If
this is the rule we are traveling under, you
deny the notion and we go hone and nove on and
get back to litigation. If we are traveling
under this rule, | cannot under 4-1.7 --

MR FEAMAN. Excuse ne, Your Honor, this
sounds nore like final argunent than it does
openi ng statenent what the evidence is going to
show.

THE COURT: Overrul ed.

MR ROSE: So under 4-1.7, except as in b,
and | amtal king about b because that's maybe
the only piece of evidence we nmay need is the
waiver. | have a witten waiver. | think it
has i ndependent |egal significance. Because if
| obtained his witing in witing, | think it's
adm ssi bl e just because M. O Connell signed
it. But they object, they may object to the
adm ssion of the waiver, so | nay have to put
M. O Connell on the stand for two seconds and
have himconfirmthat he signed the waiver

docunent .
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that aside. W never even get to the waiver.
The representation of one client has to be
directly adverse to another client. So
representing Ted in his deposition is not --
has nothing to do -- first of all, Ted had

counsel representing himdirectly adverse. |
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was there protecting himas trustee, protecting

his privileges, getting ready for a trial that
we had before Judge Phillips where he upheld
the validity of the docunents, determ ned that
Ted didn't conmt any egregi ous w ongdoi ng.

That's the Decenber 15th trial. It's on appeal

to the 4th District. That's what |l ed to having

Eliot determ ned to have no standing, to Judge

Lew s bei ng appointed as guardian for his

children. That was the key. That was the only

thing we have acconplished to nove the thing
forward was that, but we had that.
But that's why | was at the deposition,
but it was not directly adverse to the estate.
Number two, there's a substantial risk
that the representation of one or nore clients

will be materially limted by ny

responsibilities to another. | have asked them
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to explain to me how m ght -- how what | want
to do here, which is to defend these peopl e
that | have been doing -- | have asked

M. Feaman to explain to ne how what | am doi ng
to defend the estate, |like | defended all these
peopl e against his client, could possibly be
limted by ny responsibilities to Ted. M
responsibilities to Ted is to wwn this |awsuit,
save the noney for his famly, determne his
father did not defraud Bill Stansbury. So I am
not limted in any way.

So if you don't find one or two, you don't
even get to waiver. But if you get to waiver,
and this is evidence, it's one of the -- | only
gave you three new things in the binder. One
was the waiver. One was the 57.105 anended
not i on.

| think the significance of that is after
| got the waiver, after | got a witten waiver,
| thought that changed the gane a little bit.
You know, if you are a lawer and you file a
notion to disqualify -- so when | got the
witten waiver --

MR, FEAVMAN:  Your Honor --

THE COURT: Legal objection.

Mudrick Court Reporting, Inc.
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MR FEAMAN. Not part of opening statenent
when you are comenting on a 57.105 notion --

THE COURT: Sust ai ned.

MR FEAMAN. -- that you haven't even seen
yet .

THE COURT: Sust ai ned.

MR FEAMAN:  Thank you.

THE COURT: Sust ai ned.

MR ROSE: | got a waiver signed by
M. O Connell. | had his perm ssion, but | got

a formal witten waiver. And it was after our
first hearing, and it was after -- so | sent it
to M. Feanan.

But if you |look under the rule, it's a
clearly wai vabl e conflict. Because | am not
t aki ng an ant agoni stic position saying |like the
work | did in the other case was wong or this
or that.

And if you |l ook at the rules of
pr of essi onal conduct again, and we'll do it in
closing, but I amthe one who is supposed to
decide if |I have a material |[imtation in the
first instance. That's what the rules direct.
Your Honor reviews that. But in the first

i nstance | do not have any material limtation
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on ny ability to represent the estate
vigorously, with all ny heart, with everything
my law firms resources, and with Ted's

know edge of the case and the facts to defend
his case, there is no limtation and there's no
substantial risk that | amnot going to do the
best job possible to try to protect the estate
fromthis claim

And | think we woul d ask that you deny the
nmotion to disqualify on the grounds that
there's no conflict, and the waiver for
M. O Connell would resolve it.

And we al so would |ike you to appoint Ted
Bernstein. There's no conflict of interest in
hi m defendi ng the estate as its representative
through trial to try to protect the estate's
money from M. Stansbury. It's not |ike Ted or
| are going to roll over and help M. Stansbury
or sell out the estate for his benefit. That's
what a conflict would be worried about. W are
not taking a position in -- we are not in the
case yet, obviously. |If you allowus to
continue in this case, we are not going to take
a position in this case which is different from

any position we have ever taken in any case

Mudrick Court Reporting, Inc.
(561) 615-8181




15:30:02

© o0 ~N oo o b~ w N P

15:30:07 10
11
12
13
14
15:30:17 15
16
17
18
19
15:30:27 20
21
22
23
24

15:30:38 25

52

because all --

THE COURT: Just for the record, for the
record, | see you pointing. So you are not
taking a position in the Pal m Beach circuit
court --

MR ROSE: Case.

THE COURT: -- civil case --

MR ROSE: Different than we've --

THE COURT: -- that's different than
probate or even the insurance proceeds?

MR ROSE: Correct. Different from what
we did in the federal case in Illinois,
different fromwe are taking in the probate
case. O nore inportantly, in fact nost
I nportantly, we are not taking a position
differently than we took when | represented
ot her people in the sane | awsuit.

You have been involved in | awsuits where
there are ei ght defendants and seven settl ed
and the | ast guy says, well, gee, let ne hire
this guy's lawer, either he is better or ny
| awyer just quit or I don't have a |l awer. So
but | amnot taking a position |ike here we
wer e sayi ng, yeah, he was a terrible guy, he

def rauded you, and now we are sayi ng, oh, no,
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it's not, he didn't defraud you. That would be
a conflict. W have defended the case by
saying that M. Stansbury's claimhas no nerit
and we are going to defend it the sane way.

And then that's what we'd like to do with
the Florida litigation, and then tine
permtting we'd like to discuss the Illinois
litigation, because we desperately need a
ruling from Your Honor on the third i ssue you
set for today which is are you going to vacate
Judge Colin's order and free M. Stansbury of
the duty to fund the Illinois litigation.

Judge Colin entered the order. The issue
was raised nmultiple tinmes before Judge
Phillips. He wanted to give us his ruling one
day, and we -- you know, he didn't. W were
supposed to set it for hearing. W had
nuner ous hearings set on that notion, the
record will reflect, and those were all
wi t hdrawn. And now that they have a new j udge,
| think they are coming back with the sane
notion to be excused fromthat, and that's the
third thing you need to deci de today.

THE COURT: All right.

MR ROSE: Unless you have any questi ons,

Mudrick Court Reporting, Inc.
(561) 615-8181




15:33:38

© o0 ~N oo o b~ w N P

15:34:17 10
11
12
13
14
15:34:31 15
16
17
18
19
15:34:41 20
21
22
23
24

15:34:48 25

54

"1 --

THE COURT: G ve ne one second to finish
my notes. Just one second, please. | have to
clean things up immediately or | go back and
| ook and sonetines ny typos kill ne. Just one
nore second.

M. Feaman, back to you.

MR FEAMAN:  Thank you.

THE COURT: Feaman, forgive ne.

MR. FEAMAN. No probl em

| would offer first, Your Honor, as

Exhibit 1 --
THE COURT: | amgoing to do a separate
list so |l wll keep track of all the exhibits.

So Exhibit 1, go ahead.

MR FEAMAN: It's a --

THE COURT: Stansbury Exhibit 17

MR, FEAVAN.  Yes.

THE COURT: Go ahead.

MR FEAMAN. May | approach, Your Honor?

THE COURT: You nay. Has everybody seen a
copy?

MR FEAVAN.  Yes.

MR ROSE: | have seen a copy. Do you

have an extra copy?
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MR. FEAMAN. Sure. W have one for
everybody.

THE COURT: It appears to be United States
District Court Northern District of Illinois
Eastern D vi si on.

MR, FEAMAN: There's exhibit stickers on
t he back.

MR, ROSE: Just for the record, | have no
objection to the eight exhibits he has given,
and he can put themin one at a tine.

THE COURT: Okay. G eat.

MR ROSE: But no objection.

THE COURT: Okay. This is the first one
I n the conpl aint.

MR. FEAMAN:  And we offer Exhibit 1, Your
Honor, for the purpose as shown on the first
page of the body of the conplaint where it
lists the parties, that the plaintiffs are
listed, and Ted Bernstein is shown individually
as the plaintiff in that action.

THE COURT: G ve ne one second. | have to
mark as C ai mant Stansbury's into evidence
Exhi bit 1.

111

111
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(A ai mant Stansbury's Exb. No. 1,

Conplaint, United States District Court Northern

District of Illinois.)

THE COURT: And you are sayi ng on page
two?

MR FEAMAN: Yes. After the style of the
case, the first page of the body under the
headi ng C ai mant Stansbury's First Amended
Conpl aint, the plaintiff parties are |i sted.

THE COURT: Yes.

MR. FEAMAN: And it shows Ted Bernstein
individually as a plaintiff in that action.

THE COURT: Ckay.

MR FEAMAN. May | approach freely, Your
Honor ?

THE COURT: Yes, absolutely, as long as
you are no way nad.

MR, FEAMAN:  And, Your Honor, WIIliam
Stansbury offers as Exhibit 2 a certified copy

of the notion to intervene filed by the Estate

56

of Sinon Bernstein in the sane case, the United

States District Court for the Northern District
of Illinois, the Eastern D vision.

THE COURT: So received.

/11
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to Intervene, United States D strict Court Northern

District of Illinois.)

MR FEAMAN: Thank you.

And the purpose for Exhibit 2, anong
ot hers, is shown on paragraph seven on page
four where it is alleged that the Estate of
Sinon Bernstein is entitled to the policy
proceeds as a matter of |aw asserting the
estate's interest in the Chicago litigation.

THE COURT: Ckay.

MR, FEAMAN:  Next, Your Honor, | would
of fer Stansbury's Exhibit 4.

THE COURT: We have gone past Exhibit 3.

MR FEAMAN: | amgoing to do that next.

THE COURT: Ckay.

MR FEAMAN:. | think chronologically it
makes nore sense to offer 4 at this point.

THE COURT:  Sure.

MR. FEAVMAN: Exhibit 4, Your Honor, is a
certified copy again in the sane case, United

States District Court for the Northern D strict

of Illinois Eastern Division. It's a certified

copy of the federal court's order granting the

noti on of the estate by and through Benjam n
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Brown as the curator granting the notion to
I ntervene in that action.

And the purpose of this exhibit is found
on page three under the analysis section where
the court wites that why the estate shoul d be
allowed to intervene, show ng that the setting
up, | should say, a conpeting interest between
the Estate of Sinon Bernstein and the
plaintiffs in that action, one of whomis Ted
Bernstein individually.

THE COURT: All right.

(A ai mant Stansbury's Exb. No. 4, Oder
Granting the Motion to Intervene, United States
District Court Northern District of Illinois.)

THE COURT: You may proceed.

MR FEAMAN:  Thank you.

THE COURT: | generally do with everybody,
| put all the evidence right here so if anybody
wants to approach and | ook.

Ckay. This is now 3?

MR FEAVMAN:  Yes, Your Honor.

THE COURT: Ckay.

MR. ELI OT BERNSTEI N: Excuse ne, what did
you say?

MR FEAMAN. She puts themthere so if you
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want to | ook at them you can see them

THE COURT: The ones that have been
entered into evidence.

MR, ELI OT BERNSTEIN: Ckay. He just gave
me a copy of everything.

THE COURT: Yes.

MR FEAMAN: Exhibit 3, Your Honor, is
offered at this tine it is a certified copy of
the, again in the sane court United States
District Court Northern District of Illinois,
It 1s actual intervenor conplaint for
declaratory judgnent filed by Ben Brown as
curator and adm nistrator ad |item of the
Estate of Sinon Bernstein seeking the insurance
proceeds that are at issue in that case and
setting up the estate as an adverse party to
the plaintiffs.

THE COURT: So received.

(4 ai mant Stansbury's Exb. No. 3,
Conpl ai nt for Declaratory Judgenent by I|ntervenor,
United States District Court Northern District of
I11inois.)

THE COURT: Thank you very nuch.

MR. FEAMAN:  You are wel cone.

M. Stansbury now offers as Exhibit 5 a
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certified copy again for the United States
District Court Northern District of Illinois,
the answer to the intervenor conplaint filed by
the estate, which was Exhibit 3. Exhibit 5 is
the answer filed by the plaintiffs.

And this is offered for the purpose as set
forth at page three, the plaintiff Sinon
Bernstein -- excuse ne -- the plaintiff's Sinon
Bernstein irrevocable trust which is different
fromthe Sinon Bernstein Trust that's the
beneficiary of the Sinon Bernstein estate down
here, and Ted Bernstein individually and the
other plaintiffs answering the conplaint filed
by the estate. And requesting on page seven in
the wherefore clause that the plaintiffs
respectfully request that the Court deny any of
the relief sought by the intervenor in their
conpl ai nt and enter judgnent against the
i ntervenor and award plaintiffs their costs and
such other relief.

THE COURT: Just give ne one second.

MR FEAMAN: Thank you.

(A ai mant Stansbury's Exb. No. 5, Answer

to Intervenor Conplaint, United States District
Court Northern District of Illinois.)
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THE COURT: | amsorry, | amhaving a
problemw th nmy conputer again. G ve ne just
one m nute.

MR FEAMAN. Exhibit 6 is a certified copy
of the -- | amsorry, are you ready?

THE COURT: Yes, | am

MR FEAMAN:  Thank you.

THE COURT: Exhibit 6 is a certified copy?

MR FEAMAN. O the deposition taken by
the Estate of Sinon Bernstein in the sane
action, United States District Court for the
Northern District of Illinois of Ted Bernstein
taken on May 6, 2015.

THE COURT: Ckay.

(A ai mant Stansbury's Exb. No. 6,
Deposition of Ted Bernstein 5-6-15, United States
District Court Northern District of Illinois.)

MR FEAMAN.  And the highlights of that
deposi tion, Your Honor, are shown on the first
page showi ng the style of the case and noting
t he appearances of counsel on behalf of Ted
Bernstein in that action, Adam Sinon of the
Sinon Law Firm Chicago, Illinois, and Al an B.
Rose, Esquire of the Machek Fitzgerald | aw

firmof Wst Pal m Beach, and Janes Stanops, the
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attorney for the Estate of Sinon Bernstein in
Chi cago, Illinois.

| will not read it into the record. |
W ll just read three excerpts into the record
in the interests of tinme, although |I am
offering the entire thing.

THE COURT: Ckay.

MR. FEAMAN. So that we don't go back and
forth wth I wll read this, you read that. So
| amoffering it entirely, but |I would
hi ghl i ght three excerpts.

MR ROSE: Just with respect to the
docunents coming into evidence, it has yell ow
hi ghlighting. Can he represent that he has
yel | ow hi ghli ghted everywhere where ny nane
appears?

MR, FEAVAN.  Yes.

MR, ROSE: And therefore we don't have to
bother with places |ike searching the record.

MR, FEAMAN. That's correct. |
hi ghl i ght ed everybody's copy.

MR ROSE: | have no objection.
THE COURT: kay.
MR ROSE: | just wanted the record to be

clear that the yellow highlighting reflects the
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pl aces where | either spoke or ny nanme cane up

MR. FEAMAN: That's correct.

THE COURT: Ckay.

MR ROSE: Thank you, Your Honor.

MR FEAMAN:. The first subpart | was
reading into the record woul d be begi nning at
page 63, line 20, statenent by M. Rose. "This
Is Alan Rose, just for the record. Since | am
M. Bernstein's personal counsel, he is not
asserting the privilege as to comuni cati ons of
this nature as responded in your e-nmail. He is
asserting privilege to private conmuni cati ons
he had one on one with Robert Spallina who he
considered to be his counsel. That's the
position for the record and that's why the
privilege is being asserted.”

The second -- although the ones | am goi ng
to read into the record are not all of them
but just three different exanples. The second
one woul d be at page 87, |line six, statenent by
M. Rose. "I amgoing to object, instruct him
not to answer based on communi cations he had
with M. Spallina. But you can ask the
question with regard to information that

Spal lina dissem nated to third parties or."

Mudrick Court Reporting, Inc.
(561) 615-8181




15:48:52

© o0 ~N oo o b~ w N P

15:49:27 10
11
12
13
14
15:50:02 15
16
17
18
19
15:50:31 20
21
22
23
24

15:50:53 25

64

The next itemis found on page 93, |ine
one, "(bjection to form™

THE COURT: Ckay.

MR, FEAVMAN:  Next | will offer Exhibits 7
and 8 at the sane tine because they are
related, and | will describe themfor the
record.

THE COURT: Exhibit 7 is. Thank you. And

MR FEAMAN:  You are wel cone.

Exhibit 7 is an e-mail from
Theodor eKuyper @t anosTrucco. com attorneys for
the estate in the Chicago action, to Brian
O Connell or BOConnel | @i klinLubitz.com wth a
copy to Peter Feanman and W1 Il iam Stansbury,
enclosing a court ruling, dated January 31st,
2017, enclosing a court ruling. And in the
last line saying in the interim quote, we
appreci ate your coments regarding the Court's
ruling.

And then Exhibit 8 is an e-mail from Janes
Stanos, attorney for the estate in the Chicago
action, sent Tuesday, February 14th, 2017, to
Brian O Connell, Peter Feaman, WIIiam

St ansbury, saying, quote, See below. Wat is
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our position on settlenent?, close quote. |
think he is right about the likely trial
setting this sumer.

The e-mail response to an e-mail from
counsel for the plaintiffs in the Chicago
action that solicits informati on concerning a
demand for settl enent.

And we'll save comment and argunent on
those exhibits for final argunent, Your Honor.

THE COURT: Ckay.

(daimant Stansbury's Exb. No. 7, E-mail,
1-31-2017, Theodore Kuyper to Brian O Connell,
etc.)

(daimant Stansbury's Exb. No. 8, E-mail,
2-14-2017, Janmes Stanops to Brian O Connell, etc.)

MR ELI O BERNSTEI N:  Your Honor?

MR, FEAMAN.  Next --

MR ELI OT BERNSTEIN: Sorry, thought you
wer e done.

MR, FEAMAN: Next | would call Brian
O Connel |l to the stand.

THE COURT: Ckay.

Ther eupon,

BRI AN O CONNELL,
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a wtness, being by the Court duly sworn, was
exam ned and testified as foll ows:
THE WTNESS: | do.
THE COURT: Have a seat. Thank you very
much.
Before we start | need six mnutes to use
the restroom | wll be back in six mnutes.
(A recess was taken.)
THE COURT: Al right. Call
M. O Connell. | apologize. Let's proceed.
MR FEAMAN. Thank you, Your Honor.
DI RECT (BRI AN O CONNELL)
BY MR FEANAN:
Q Pl ease state your nane.
A Brian O Connell.
Q And your busi ness address?
A 515 North Fl agler Drive, Wst Pal m Beach,
Fl ori da.
Q And you are the personal representative,
t he successor personal representative of the Estate
of Sinon Bernstein; is that correct?
A Yes.
Q And | handed you during the break Florida
Statute 733.602. Do you have that in front of you?
A | do.
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Q Wul d you agree with ne, M. O Connell,
t hat as personal representative of the estate that
you have a fiduciary duty to all interested persons
of the estate?

A. To i nterested persons, yes.

Q Ckay. Are you aware that M. Stansbury,
obvi ously, has a |lawsuit agai nst the estate,
correct?

A. Correct.

Q And he is seeking danages as far as you
know i n excess of $2 nmillion dollars; is that
correct?

A Yes.

Q Ckay. And the present asset value of the
estate excluding a potential expectancy in Chicago
| heard on opening statenent was around sonewhere a
little bit over $200,000; is that correct?

A Correct.

Q And - -

A Little over that.

Q Ckay. And you are aware that in Chicago
the amount at stake is in excess of $1.7 mllion
dollars, correct?

A Yes.

Q And if the estate is successful in that
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| awsuit then that noney would cone to the Estate of
Si nron Bernstein, correct?

A Correct.

Q And t hen obviously that woul d qui ntupl e,
if my math is correct, the assets that are in the
estate right now, is that correct?

A They woul d greatly enhance the val ue of
the estate, whatever the math is.

Q Ckay. So woul d you agree that
M. Stansbury is reasonably affected by the outcone
of the Chicago litigation if he has an action
agai nst the estate in excess of two mllion?

A Depends how one defines a cl ai mant versus
a creditor. He certainly sits in a claimnt
position. He has an independent acti on.

Q Ri ght .

A So on that | evel he would be affected with
regard to what happens in that litigation if his

claimmatures into an allowed claim reduced to a

judgnment in your civil litigation.
Q So if he is successful in his litigation,
it wuld -- the result of the Chicago action, if

it's favorable to the estate, would significantly
i ncrease the assets that he would be able to | ook

to if he was successful either in the amunt of

Mudrick Court Reporting, Inc.
(561) 615-8181




16:01:48

© o0 ~N oo o b~ w N P

16:02:08 10
11
12
13
14
16:02:13 15
16
17
18
19
16:02:26 20
21
22
23
24

16:02:40 25

69

300,000 or in an anmount of two mllion?

A. Right. If heis a creditor or there's a
recovery then certainly he would benefit fromthat
under the probate code because then he woul d be
paid under a certain priority of paynment before
beneficiari es.

Q All right. And so then M. Stansbury
potentially could stand to benefit fromthe result
of the outcone of the Chicago litigation dependi ng
upon the outcone of his litigation against the
estate?

A True.

Q Correct?

A Yes.

Q So in that respect would you agree that
M. Stansbury is an interested person in the
outcone of the estate in Chicago?

A | think in a very broad sense, yes. But
if we are going to be debating claimnts and
creditors then that calls upon certain case | aw.

Q Ckay.

A. But | amanswering it in sort of a general
financi al sense, yes.

Q Ckay. W entered into evidence Exhibits 7

and 8 which were e-mails that were sent to you
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MR FEAMAN. Could | approach, Your Honor?

THE COURT: Yes. Do you have an extra
copy for himso I can foll ow al ong?

MR FEAMAN: | think | do.

THE COURT: Okay. |If you don't, no
worries. Let nme know.

Does anyone object to ne maintaining the
originals so that | can follow along? |If you
don't --

MR, FEAMAN: | know we do.

MR ROSE: If you need ny copy to speed
t hi ngs up, here.

BY MR FEANVAN:

Q There's our copies of 7 and 8.

A Whi ch one did you want ne to | ook at
first?

Q Take a | ook at the one that cane first on

January 31st, 2007. Do you see that that was an
e-mail directed to you fromis it M. Kuyper, is
t hat how you pronounce his nane?

A Yes.

Q Ckay. On January 31st. Do you recal
receiving this?

A. Let ne take a look at it.

Mudrick Court Reporting, Inc.
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Q Sur e.

A | do renenber this.

Q All right. And did you have any
di scussions with M. Kuyper or M. Stanps
concerni ng your comrents regarding the Court's
ruling which was denying the estate's notion for
sumary j udgnent ?

A There m ght have been anot her e-nmail
conmuni cati on, but no oral communication since
January.

Q Did you send an e-nmail back in response to
t hi s?

A That | don't recall, and |I don't have ny
records here.

Q kay.

A | am not sure.

Q Wiy don't we take a look at Exhibit 8, if
we could. That's the e-mail from M. Stanos dated
February 14th to you and nme and M. Stansbury. Do
you see that?

A Yes.

Q And he says, "Wat's our position on
settlenment?," correct?

A Correct.

Q Ckay. And that's because M. Stanpbs had
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received an e-nmail fromplaintiff's counsel in
Chi cago soliciting sone input on a possible
settlenment, correct?

A Yes.

Q And when you received this did you respond
to M. Stanos either orally or in witing?

A Not yet. | was in a nediation that |asted
until 2:30 in the norning yesterday, so | haven't
had a chance to speak to him

Q So then you haven't had any di scussions

with M. Stanos concerning settlenent --

A. No.
Q -- since this?
A. Not -- let's correct that. Not in terns

of these conmmuni cati ons.

Q Ri ght .

A | have spoken to him previously about
settlenent, but obviously those are privil eged that
he is ny counsel.

Q Ckay. And you are aware that -- would you
agree with ne that M. Ted Bernstein, who is in the
courtroomtoday, is a plaintiff in that action in
Chi cago?

A Wi ch action?

Q The Chicago filed, the action filed by
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M. Bernstein?
A. Can you give nme the conplaint?
Q Sur e.
MR FEAMAN: If | can take a | ook?
THE COURT: Go ahead.
BY MR FEANAN:
Q This is the --
MR ROSE: W'Ill stipulate. The docunents
are already in evidence.
THE COURT: Sane objection?
MR ROSE: | nean, we are trying to save
tinme.
BY MR FEANAN:
Q Take a | ook at the third page.
(Over speaki ng.)
THE COURT: Hold on. Hold on. Hold on.
| have got everybody tal king at once. |It's
Feaman's case. W are going until 4:30. |
have al ready got one energency in the, we cal
it the Cad, that nmeans nothing to you, but | am
telling you all right now!| said we are going
to 4:30.
THE WTNESS: Yes, sir, Ted Bernstein is a
plaintiff.
111
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BY MR FEAMAN:

Q | ndi vidual |y, correct?

A | ndi vidual |y and as trustee.

Q And M. Stanps is your attorney who
represents the estate, correct?

A Correct.

Q And the estate is adverse to the
plaintiffs, including M. Bernstein, correct?

A In this action, call it the Illinois
action, yes.

Q Correct.

A Ckay.

THE COURT: Hold on. One nore tine. o
back and say that again. You are represented
by M. Stanps?

THE WTNESS: Right, in the Illinois
action, Your Honor.

THE COURT: Right.

THE WTNESS: And Ted Bernstein
individually and as trustee is a plaintiff.

THE COURT: Right, individually and as
trustee, got it.

THE WTNESS: And the estate is adverse to
Ted Bernstein in those capacities in that

litigation.
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Q And are you aware that M. Rose represents

M. Ted Bernstein in various capacities?

A Yes.

Q CGeneral | y?

A I n various capacities generally, right.
Q | ncl udi ng individually, correct?

A That | amnot -- | know as a fiduciary,

for exanple, as trustee fromour various and sundry

actions, Shirley Bernstein, estate and trust and so

forth. | amnot sure individually.

Q How | ong have you been involved with this
Estate of Sinon Bernstein?

A A few years.

Q Ckay. And as far as you know
M. Bernstein has been represented in whatever
capacity in all of this since that tinme; is that
correct?

A. He is definitely -- M. Rose has
definitely represented Ted Bernstein since | have
been involved. | just want to be totally correct

about exactly what capacity. Definitely as a
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fiduciary no doubt.

Q Ckay. And did you ever see the deposition
t hat was taken by your |awer in the Chicago action
that was introduced as Exhibit 6 in this action?

A Could | take a look at it?

Q Sure. Have you seen that deposition
before, M. O Connell ?

A | amnot sure. | don't want to guess.
Because | know it's May of 2015. |It's possible.
There were a nunber of docunents in all this
litigation, and | would be giving you a guess.

Q On that first page is there an appearance
by M. Rose on behalf of Ted Bernstein in that
deposi tion?

A Yes.

Q So would you agree with ne that Ted
Bernstein is adverse to the estate in the Chicago
litigation? You said that earlier, correct?

A Yes.

Q Ckay. And would you agree with nme upon
review ng that deposition that M. Rose is
representing Ted Bernstein there?

MR ROSE: bjection, calls for a |egal
concl usi on.

THE W TNESS: There's an appear ance by
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hi m
THE COURT: Sust ai ned.
BY MR FEAMAN:
Q There's an appearance by hin? Were does
it show that?
MR ROSE: The objection is sustained.
THE COURT: | sustained the objection.
MR FEAMAN:. Ch, okay. Sorry.

BY MR FEANAN:

Q Now, you have not gotten -- you said that
you wanted to retain M. Rose to represent the
estate here in Florida, correct?

A Yes. But | want to state ny position
precisely, which is as now has been pled that Ted
Bernstein should be the adm nistrator ad litemto
defend that litigation. And then if he chooses,
which | expect he would, enploy M. Rose, and
M. Rose would operate as his counsel.

Q Ckay. So let ne get this, if | understand
your position correctly. You think that Ted
Bernstein, who you have already told ne is suing
the estate as a plaintiff in Chicago, it would be
okay for himto come in to the estate that he is
suing in Chicago to represent the estate as

adm nistrator ad litemalong with his attorney
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M. Rose? |s that your position?

A. Here's why, yes, because of events. You
have an apple and an orange with respect to
I1linois. M. Rose and Ted Bernstein is not going
to have any -- doesn't have any involvenment in the
prosecution by the estate of its position to those
I nsurance proceeds. That's not on the table.

THE COURT: Say it again, Ted has no

I nvol venment ?

THE WTNESS: Ted Bernstein and M. Rose

have no i nvol venent in connection with the

estate's position in the Illinois litigation,
Your Honor. | amnot seeking that. |f soneone
asked ne that, | would say absol utely no.

BY MR FEANAN:

Q | am confused, though, M. O Connell.
Isn't Ted Bernstein a plaintiff in the insurance
litigation?

A Yes.

Q Ckay. And as plaintiff in that insurance
litigation isn't he seeking to keep those insurance
proceeds fromgoing to the estate?

A Ri ght .

Q Ckay.

A. Which is why the estate has a contrary
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position --
Q So if the estate --
(Over speaki ng.)
THE COURT: Let himfinish his answer.
THE WTNESS: It's ny position as personal
representative that those proceeds should cone
Into the estate.
BY MR FEANAN:
Q Correct.
A Correct.
Q And it's M. Bernstein's position both
individually and as trustee in that sane action
t hat those proceeds should not cone into the
estate?
A Ri ght .
Q Correct? And M. Bernstein is not a
nonetary beneficiary of the estate, is he?
A As a trustee he is a beneficiary,
resi duary beneficiary of the estate. And then he
woul d be a beneficiary as to tangi bl e personal
property.
Q So on one hand you say it's okay for
M. Bernstein to be suing the estate to keep the
estate fromgetting $1.7 mllion dollars, and on

the other hand it's okay for himand his attorney
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to defend the estate. So let ne ask you this --
A. That's not what | am sayi ng.
Q Ckay. Well, go back to Exhibit 8, if we

A Whi ch one is Exhibit 8?2

Q That's the e-mail from M. Stanos that you
got |ast week asking about settlenent.

A The 31st?

Q Ri ght .

A Wl l, actually the Stanos e-mail is
February 14th.

Q Sorry, February 14th. And M. Rose right
now has entered an appearance on behal f of the

estate, correct?

A You have to state what case.

Q Down here in Florida.

A Whi ch case?

Q The Stansbury action

A The civil action?

Q Yes.

A. Yes. You need to be precise because

there's a nunber of actions and vari ous
jurisdictions and various courts.
Q And M. Rose's client in Chicago doesn't

want any noney to go to the estate. So when you
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going to talk to your other counsel, M. Rose,
about that settlenent when he is representing a

client adverse to you?

A No.

Q How do we know t hat ?

A Because | don't do that and have not done
t hat .

Q So you --

A Again, can | finish, Your Honor?

THE COURT: Yes, please.
THE W TNESS: Thanks. Because there's a
differentiation you are not maki ng between
t hese pieces of litigation. You have an
I[1linois litigation pending in federal court
that has discrete issues as to who gets the
proceeds of a life insurance policy. Then you
have what you will call the Stansbury
litigation, you represent him your civil
action, pending in circuit civil, your client
seeking to recover danmges agai nst the estate.
BY MR FEANAN:
Q So M. Rose could advise you as to terns
of settlenent, assumng he is allowed to be counsel

for the estate in the Stansbury action down here,
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correct?

A. About the Stansbury action?

Q Ri ght, about how nmuch we shoul d settle
for, blah, blah, blah?

A. That' s possi bl e.

Q Ckay. And part of those settl enent
di scussi ons woul d have to entail how nmuch noney is
actually in the estate, correct?

A Depends on what the facts and
circunstances are. Right now, as everyone knows |
think at this point, there isn't enough noney to
settle, unless M. Stansbury woul d take | ess than
what is available. There have been attenpts nmade
to settle at nediations and through conmuni cati ons
whi ch haven't been successful. So certainly |I am
not as personal representative able or going to
settle with soneone in excess of what's avail abl e.

Q Correct. But the outcone of the Chicago
litigation could make nore noney avail able for
settlenment, correct?

A It it's successful it could.

Q Ckay. May be a nunber that woul d be
acceptable to M. Stansbury, | don't know, that's
conjecture, right?

A. Total conjecture.
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Q Ckay.

A. Unl ess we are going to get into what
settl ement di scussions have been.

Q And at the sane tine M. Rose, who has
entered an appearance at that deposition for
M. Bernstein in the Chicago action, his client has
an interest there not to |l et that noney cone into
the estate, correct?

MR ROSE: (Objection again to the extent
it calls for a |l egal conclusion as to what |
did in Chicago. | nean, the records speak for
t hensel ves.

THE COURT: Could you read back the
question for ne?

(The follow ng portion of the record was

read back.)

"Q And at the sane tine M. Rose, who
has entered an appearance at that deposition
for M. Bernstein in the Chicago action, his
client has an interest there not to let that
noney cone into the estate, correct?"

THE COURT: | amgoing to allow it as the
personal representative his inpressions of
what's going on, not as a | egal conclusion

because he is also a | awer.
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THE WTNESS: M inpression based on
stated positions is that M. Ted Bernstei n does
not want the life insurance proceeds to cone
into the probate estate of Sinon Bernstein.
That's what he has pl ed.
BY MR FEANAN:

Q Right. And you disagree with M. Ted
Bernstein on that, correct?

A Yes.

MR FEAMAN:  Thank you.
CROSS (BRI AN O CONNELL)

BY MR ROSE:

Q And notw t hst andi ng that di sagreenment, you
still believe that --

MR ROSE: | thought he was done, | am
sorry.

MR ELI OT BERNSTEIN:. Are you done, Peter?

MR. FEAMAN.  No, | am not, Your Honor.

MR ROSE: | amsorry, Your Honor.

THE COURT: That's okay. | didn't think
that you were trying to.

MR FEAMAN. Ckay. We'll rest.

THE COURT: All right.

MR FEAMAN: Not rest. No nore questions.

MR ELI OT BERNSTEI N. Excuse ne, Your
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Honor .
BY MR ROSE:

Q And notw thstanding the fact that in
II'linois Ted as the trustee of this insurance trust
wants the noney to go into this 1995 i nsurance
trust, right?

A Ri ght .

Q And he has got an affidavit from Spallina
that says that's what Sinon wanted, or he's got
sone affidavit he filed, whatever it is? And you
have your own | awyer up there Stanpbs and Trucco,
ri ght?

A Correct.

Q And not w thstanding that, you still
believe that it's in the best interests of the
estate as a whole to have Ted to be the
admnistrator ad litemand ne to represent the
estate given our prior know edge and invol venent in
t he case, right?

A. It's based on nmaybe three things. 1It's
t he prior know edge and invol venent that you had,

t he anobunt of noney, limted anount of funds that
are available in the estate to defend the action,
and then a nunber of the beneficiaries, or call

t hem conti ngent beneficiaries because they are
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1| trust beneficiaries, have requested that we consent
2| to what we have just outlined, ad |item and your
3| representation, those itens.
4 Q And clearly you are adverse to
161903 5| M. Stansbury, right?
6 A Yes.
7 Q But in this settlenent letter your |awer
8| in Chicago is copying M. Stansbury and M. Feanman
9| about settlenent position, right?
16:19:13 10 A Correct.
11 Q Because that's the deal we have,
12| M. Stansbury is funding litigation in Illinois and

13| he gets to sort of be involved in it and have a say

14 init, howit turns out? Because he stands to
161923 15| 1 nprove his chances of w nning sone noney if the
16| Illinois case goes the way he wants, right?

17 A Wll, he is paying, he is financing it.
18 Q So he hasn't paid in full, right? You

19 know he is $40,000 in arrears with the | awer?
16:19:33 20 A. Appr oxi matel y, yes.

21 Q And there's an order that's already in

22 | evidence, and the judge can hear that later, but --

23| okay. So --

24 THE COURT: | don't have an order in

16:19:46 25 evi dence.
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MR ROSE: You do. |If you look at Exhibit
Nunmber 2, page --

THE COURT: OCh, in the Illinois?
MR ROSE: Yes, they filed it in Illinois.
THE COURT: OCh, in the Illinois.

MR ROSE: But it's in evidence now, Your
Honor .

THE COURT: Yes, | amsorry, | didn't
realize it was in --

MR ROSE: | amsorry.

THE COURT: No, no, that's okay.

87

MR ROSE: | was going to save it for
cl osi ng.

THE COURT: In the Illinois is the Florida
order ?

MR ROSE: Yes.
THE COURT: Okay. That's the only thing |

m ssed.

MR. ROSE: Right.
BY MR RCSE:

Q The evidence it says for the reasons and
subject to the conditions stated on the record
during the hearing, all fees and costs incurred,
including for the curator in connection with his

wor k, and any counsel retained by the adm nistrator

Mudrick Court Reporting, Inc.
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ad litemwi |l initially be borne by WIIliam
St ansbury. You have seen that order before, right?

A | have seen the order, yes.

Q And the Court will consider a petition to
pay back M. Stansbury. |If the estate wins in
I1linois, we certainly have to pay back
M. Stansbury first because he has fronted all the
costs, right?

A Absol ut el y.

Q Ckay. So despite that order, you have
per sonal know edge that he is $40,000 in arrears

wth the Chicago counsel ?

A | have know edge from ny counsel.

Q Ckay. That you shared wth ne, though?
A Yes. It's information everyone has.

Q Ckay.

A Shoul d have.

Q Wul d you agree with ne that you have

spent al nost no noney defending the estate so far

in the Stansbury litigation?

A. Wl l, there's been sone noney spent. |
woul dn't say no noney. | have to |ook at the
billings to tell you.

Q Very mnimal. Mniml?

A. Not a significant anount.

Mudrick Court Reporting, Inc.
(561) 615-8181




16:21:26

© o0 ~N oo o b~ w N P

16:21:36 10
11
12
13
14
16:21:41 15
16
17
18
19
16:21:53 20
21
22
23
24

16:22:05 25

89

Q Ckay. Mninmal in conparison to what it's
going to cost to try the case?

A Yes.

Q Have you had the tine to study all the
docunents, the depositions, the exhibits, the tax
returns, and all the stuff that is going to need to
be dealt with in this litigation?

A | have reviewed sone of them | can't say
reviewed all of them because | would have to
obvi ously have the records here to give you a
correct answer on that.

Q And you bill for your time when you do
t hat ?

A Sur e.

Q And if Ted is not the adm ni strator ad
litem you are going to have to spend noney to sit

t hrough a two-week trial maybe?

A Yes.

Q You are not willing to do that for free,
are you?

A No.

Q Ckay. Wuld you agree with nme that you
know not hi ng about the rel ationship, personal
know edge, between Ted, Sinon and Bill Stansbury,

personal know edge? Wre you in any of the
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nmeet i ngs between t hent?

A. No, not personal know edge.

Q Were you involved in the business?

A No.

Q Do you have any idea who the accountant --
wel |, you know who the accountant was because they

have a claim Have you ever spoken to the
account ant about the |lawsuit?

A No.

Q Have you ever interviewed any W t nesses
about the lawsuit independent of maybe talking to
M. Stansbury and saying hello and saying hello to
Ted?

A O talking to different parties, different

famly nenbers.

Q Now, did you sign a waiver, witten waiver
forn?

A Yes.

Q And did you read it before you signed it?

A Yes.

Q Dd you edit it substantially and put it
i n your own words?
A Yes.
Q Much different than the draft | prepared?

A Seven pages shorter.

Mudrick Court Reporting, Inc.
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MR ROSE: Ckay. | nove Exhibit 1 into
evidence. This is the three-page PR statenent
of his position.

MR FEAMAN. bjection, it's cunul ative
and it's hearsay.

THE COURT: This is his affidavit, his
sworn consent ?

MR ROSE: Right. |It's not cunul ative.
It's the only evidence of witten consent.

THE COURT: How is it cunulative? That's
what | was going to say.

MR FEAMAN: He just testified as to why
he thinks there's no conflict.

THE COURT: But a witten consent is
necessary under the rules, and that's been
rai sed as an issue.

MR FEAMAN: The rul e says that --

THE COURT: | nean, whether you can waive
is an issue, and | think that specifically
under four point -- | amgoing to allow it.
Overrul ed.

MR, ELI OT BERNSTEIN. Can | object?

THE COURT: Sure.

MR ELI OT BERNSTEIN: That just cane on
February 9th to ne.

Mudrick Court Reporting, Inc.
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THE COURT: Ckay.

MR ELI OT BERNSTEIN. They didn't copy ne
on this thing. | just sawit.

THE COURT: Ckay.

MR, ELI OT BERNSTEIN:  Whi ch ki nd of

actual ly exposes a huge fraud goi ng on here.

But | will get to that when | get a nonent. It
shouldn't be in. | hardly had tine to review
it. And I will explain sone of that in a

nmoment, but.

THE COURT: | am overruling that
objection. Al docunments were supposed to be
provi ded by the Court pursuant to ny order by
February 9th. This is a waiver of any
potential conflict that's three pages. And if
you got it February 9th you had sufficient
time. So overrul ed.

| am not sure what to call this,
petitioner's or respondent's, in this case. |
am going to mark these as respondent's.

MR, ROSE: You can call it Trustee's 1

THE COURT: | could do that. Let nme mark

(Trustee's Exb. No. 1, Personal

Representative Position Statenent.)
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BY MR ROSE:

Q | think you alluded to it. But after the
nmedi ation that was held in July, there were sone
di scussions with the beneficiaries, including Judge
Lewis who's a guardian ad litemfor three of the
children, correct?

A Yes.

Q And you were asked if you would consent to
this procedure of having nme cone in as counsel
because - -

THE COURT: | know you are going fast, but

you didn't pre-mark it, so you got to give ne a

second to mark it.

MR ROSE: Oh, | amsorry.
THE COURT: That's okay.
| have to add it to ny exhibit |ist.
You may proceed, thank you.
BY MR ROSE:

Q You agreed to this procedure that I would
becone counsel and Ted woul d becone the
adm nistrator ad |litem because you thought it was
in the best interests of the estate as a whol e,
right?

A. For the reasons stated previously, yes.

Q And ot her than having to go through this

Mudrick Court Reporting, Inc.
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expensi ve procedure to not be disqualified, you
still agree that it's in the best interests of the
estate that our firmbe counsel and that Ted
Bernstein be admnistrator ad |iten?

A. For the defense of the Stansbury civil
action, yes.

Q And that's the only thing we are asking to
get involved in, correct?

A Correct.

Q Now, you were asked if you had a fiduciary
duty to the interested persons including
M. Stansbury, right?

A | was asked that, yes.

Q So if you have a fiduciary duty to him
why don't you just stipulate that he can have a two
and a half mllion dollar judgnent and give all the
nmoney in the estate to hinf? Because just because
you have a duty, you have nultiple duties to a | ot
of people, correct?

A Correct.

Q And you have to bal ance those duties and
do what you believe in your professional judgnent
is in the best interests of the estate as a whol e?

A Correct.

Q And you have been a | awer for many years?

Mudrick Court Reporting, Inc.
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A Yes.

Q Correct? And you have served as trustee
as a fiduciary, serving as a fiduciary,
representing a fiduciary, opposing fiduciary,
that's been the bul k of your practice, correct?

A Yes, yes and yes.

MR ROSE: Nothing further.

THE COURT: Redirect?

MR FEAMAN: Yes.

THE COURT: Wait a mnute. Let ne |et
M. Eliot Bernstein ask any questions.

MR ELIOT BERNSTEIN. Can | ask him
questions at one point?

THE COURT: You can.

MR ELI O BERNSTEI N:  Your Honor, first, |
just wanted to give you this and apol ogi ze for
being | ate.

THE COURT: Don't worry about it. Ckay.

MR, ELI OT BERNSTEIN: Well, no, it's
I nportant so you understand some things.

| have got ten steel nails in nmy nmouth so
| speak a little funny right now. 1t's been
for a few weeks. | wasn't prepared because |
amon a |lot of nedication, and that should

explain that. But | still got some questions

Mudrick Court Reporting, Inc.
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and | would |like to have ny....

MR ROSE: | would just state for the
record that he has been determ ned to have no
standing in the estate proceeding as a
benefi ci ary.

THE COURT: | thought that was in the
Estate of Shirley Bernstein.

MR ROSE: It's the sane ruling --

(Over speaki ng.)

THE COURT: Please, | wll not entertain
nore than one person.

MR ROSE: By virtue of Judge Phillips'
final judgnment uphol ding the docunents, he is
not a beneficiary of the residuary estate. He
has a small interest as a one-fifth beneficiary
of tangi ble personal property, which is --

THE COURT: | under st and.

MR ROSE: Yes, he has a very limted
interest in this. And I don't know that he --

THE COURT: Wuldn't that give him
st andi ng, though?

MR ROSE: Well, | don't think for the
pur poses of the disqualification by M. Feanman
it wouldn't.

THE COURT: Well, that woul d be your

Mudrick Court Reporting, Inc.
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argunment, just |like you are arguing that
M. Stansbury doesn't have standing to
di squalify you, correct?
MR. ROSE: Right.
THE COURT: So that's an argunent you can
rai se.
You may proceed.

CROSS (BRI AN O CONNELL)

BY MR ELI OI' BERNSTEI N:

of

Q M. OConnell, am|l a devisee of the wll

Si non?

MR ROSE: (bjection, outside the scope of
direct.
THE COURT: That is true. Sustained.

That was not di scussed.

BY MR ELI OI' BERNSTEI N:

Q Do | have standing in the Sinon estate

case --

MR ROSE: bjection, calls for a |egal

concl usi on.

BY MR ELI OI' BERNSTEI N:

Q -- 1n your opinion?
MR ELI OT BERNSTEIN. Well, he is a
fiduciary.

THE COURT: He was asked regarding his

Mudrick Court Reporting, Inc.
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t houghts regarding a claimant, so | wll allow

it. Overrul ed.

THE W TNESS: You have standing in certain
actions by virtue of your being a beneficiary
of the tangi bl e personal property.

BY MR ELI O BERNSTEI N:

Q Ckay, so beneficiary?

A Ri ght .

Q Ckay. Thank you. Which wll go to the
bi gger point of the fraud going on here, by the
way .

Are you aware that Ted Bernstein is a

defendant in the Stansbury action?

A Whi ch St ansbury action?

Q The lawsuit that M. Rose wants Ted to

represent the estate in?

A |'"d have to see the action, see the
conpl ai nt .

Q You have never seen the conplaint?

A. | have seen the conplaint, but I want to

make sure it's the same docunents.
Q So Ted --
THE COURT: You nust allow himto answer
t he questions.

MR ELIOT BERNSTEIN. | am sorry, okay.

Mudrick Court Reporting, Inc.
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THE WTNESS: | would like to see if you
are referring to Ted Bernstein being a
def endant, if soneone has a copy of it.

MR ROSE: Wll, | object. M. Feaman
knows that he has di sm ssed the clains against
all these people, and this is a conplete waste.
W have a limted anmount of tine and these are
very inportant issues.

MR ELI OT BERNSTEI N: Excuse ne.

THE COURT: Wait.

MR. ROSE: These defendants they are
di sm ssed, they are settled. M. Feanmnan knows
because he filed the paper in this court.

THE COURT: M. Rose.

MR ROSE: It's public record.

THE COURT: M. Rose, you are going to
have to let go of the -- it's going to finish
by 4: 30.

MR ROSE: Ckay.

THE COURT: Because | know that's why you
are objecting, and you know | have to allow --

MR ROSE: Ckay.

THE COURT: Al right? The |egal
obj ection is noted. M. O Connell can respond.

He asked to see a docunent.

Mudrick Court Reporting, Inc.
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BY MR ELI OI' BERNSTEI N:
Q | would |ike to show you --
THE DEPUTY: Ask to approach, please.
MR, ELI OT BERNSTEIN: Ch, ask to.
BY MR ELI OI' BERNSTEI N:
Q Can | approach you?

THE COURT: \What do you want to approach
with?

MR ELIOT BERNSTEIN. | just want to show
hi mt he conpl ai nt.

THE COURT: Conplaint? As |ong as you
show t he ot her side what you are approaching
with.

MR ELIOT BERNSTEIN:. [It's your second
anmended conpl ai nt.

MR ROSE: No objection.

BY MR ELI O BERNSTEI N:

Q Is Ted Bernstein a defendant in that
action?
A. | believe he was a defendant, past tense.

Q Ckay. Let ne ask you a question. Has the
estate that you are in charge of settled with Ted
Ber nst ei n?

A In connection with this action?

MR ROSE: (bjection, rel evance.

Mudrick Court Reporting, Inc.
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BY MR ELI OT BERNSTEI N:
Q Yes, in connection with this action?

THE COURT: \Which action?

MR, ELI OT BERNSTEIN: The Stansbury
| awsuit that Ted wants to represent.

THE COURT: If he can answer.

MR ELIOT BERNSTEIN. This is the conflict
that's the el ephant in the room

THE COURT: No, no, no.

MR ELI OT BERNSTEIN. Ckay.

THE COURT: | didn't allow anyone else to
have any kind of narrative.

MR ELI OT BERNSTEIN: Sorry.

THE COURT: Ask a question and nove on.

MR ELI OT BERNSTEIN. Cot it.

THE COURT: M. O Connell, if you can
answer the question, answer the question.

THE WTNESS: Sure. Thanks, Your Honor.
| amgoing to give a correct answer. W have
not had a settlenent in connection with Ted
Bernstein in connection with what | wll cal
the Stansbury independent or civil action.

BY MR ELI OT BERNSTEI N
Q Ckay. So that lawsuit --

A. The estate has not entered into such a

Mudrick Court Reporting, Inc.
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settl enment.

Q So Stansbury or Ted Bernstein is still a
def endant because he sued the estate and the estate
hasn't settled with himand | et himout?

A. The estate prior to -- | thought you were
tal ki ng about nme, ny involvenent. Prior to ny
i nvol venment there was a settl enent.

Q Wth Shirley's trust, correct?

A No, | don't recall there being --

Q Well, you just --

THE COURT: Wait. You have to let him

answer .

MR ELI OT BERNSTEIN:. Sorry, okay.
THE WTNESS: | recall there being a
settlenment again prior to ny involvenent with

M. Stansbury and Ted Bernstein.

BY MR ELI O BERNSTEI N:

Q But not the estate? The estate as of
today hasn't settled the case with Ted?

A. The estate, the estate, ny estate, when |
have been personal representative, we are not in
litigation with Ted. W are in litigation with
M. Stansbury. That's where the disconnect is.

Q In the litigation Ted is a defendant,

correct?

Mudrick Court Reporting, Inc.
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A | have to |look at the pleadings. But as |
recall the clains against Ted Bernstein were
settled, resolved.

Q Only with M. Stansbury in the Shirl ey
trust and individually.

So |l et ne ask you --

THE COURT: You can't testify.

MR ELI OT BERNSTEIN:. Ckay.
BY MR ELI O BERNSTEI N:

Q Ted Bernstein, if you are representing the
estate, there's a thing called shared liability,
nmeaning if Ted is a defendant in the Stansbury
action, which he is, and he hasn't been |let out by
the estate, then Ted Bernstein comng into the
estate can settle his liability with the estate.
You followng? He can settle his liability by
maki ng a settlenent that says Ted Bernstein is out
of the lawsuit, the estate is letting himout, we
are not going to sue him Because the estate
shoul d be saying that Ted Bernstein and Sinon
Bernstei n were sued.

THE COURT: | amsorry, M. Bernstein, |
amtrying to give you all due respect.

MR, ELI OT BERNSTEIN. Ckay.

THE COURT: But is that a question?

Mudrick Court Reporting, Inc.
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MR. ELI OT BERNSTEI N:  Yeah, okay.

THE COURT: | can't --

MR, ELIOT BERNSTEIN: | will break it
down, because it is a little bit conplex, and |
want to go step by step.

THE COURT: Thank you. And we wll be
concluding in six mnutes.

MR ELI OT BERNSTEIN: Then I would ask for
a conti nuance.

THE COURT: We will be concluding in six
m nut es.

MR ELI OT BERNSTEI N: Ckay.

THE COURT: Ask what you can.

MR ELI OT BERNSTEI N. Ckay.

BY MR ELI O BERNSTEI N:
Q Ted Bernstein was sued by M. Stansbury
wth Sinon Bernstein; are you aware of that?
A | amaware of the parties to the second
anmended conpl ai nt that you have handed ne.
Q Ckay.
A. At that point in tine.
Q So both those parties share liability if
St ansbury wins, correct?
MR ROSE: (bjection.
THE W TNESS: No.
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THE COURT: Hold on.

MR ROSE: Objection, calls for a |egal
conclusion, msstates the | aw and the facts.

MR, ELI OT BERNSTEIN. Well, if
M. Stansbury won his suit and was suing Ted
Bernstein --

THE COURT: Hold on one second. Hold on,
pl ease. You have got to let ne rule. | don't
nmean to raise ny voice at all.

But his question in theory is appropriate.
He says they are both defendants, they share
liability. M. O Connell can answer that. The
record speaks for itself.

THE WTNESS: And the problem Your Honor,
would be this, and I will answer the question,
but I amanswering it in the blind w thout all
the pleadings. Because as | -- | wll give you
the best answer | can w thout | ooking at the
pl eadi ngs.

THE COURT: You can only answer how you
can.

THE WTNESS: As | recall the state of
this matter, sir, this is the independent
action, the Stansbury action, whatever you want

to call it, Ted Bernstein is no |longer a
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def endant due to a settlenent.
BY MR ELI OT BERNSTEI N

Q He only settled with M. Stansbury,
correct? The estate, as you said a nonent ago, has
not settled with Ted Bernstein as a defendant. So
the estate could be --

THE COURT: M. Bernstein, M. Bernstein.

MR, ELI OT BERNSTEI N.  Uh- huh.

THE COURT: Fromthe pleadings the Court
understands there is not a claimfromthe
estate against Ted Bernstein in the Stansbury
litigation. 1s the Court correct?

MR ELI OT BERNSTEIN: The Court is
correct.

THE COURT: Ckay.

VMR, ELI O BERNSTEI N: But the estate, if
M. O Connell was representing the
beneficiaries properly, should be suing Ted
Ber nst ei n because the conplaint alleges that he
did nost of the fraud agai nst M. Stansbury,
and ny dad was just a partner.

THE COURT: Gkay. So that's your
argunment, | under stand.

MR, ELI OT BERNSTEIN. Ckay.

THE COURT: But please ask the questions

Mudrick Court Reporting, Inc.
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pursuant to the pleadings as they stand.

MR. ELI OT BERNSTEI N:  Ckay.

BY MR ELI OI' BERNSTEI N:

Q Coul d the estate sue Ted Bernstein since
he is a defendant in the action who has shared
liability with Sinon Bernstein?

MR ROSE: (Objection, msstates -- there's
no such thing as shared liability.

THE COURT: He can answer the question if
he can.

MR ROSE: Ckay.

THE WTNESS: One of the di sconnects here
Is that he is not a current beneficiary in the
litigation as you just stated.

MR ELI OT BERNSTEIN. There's no
beneficiary in that litigation.

THE COURT: Gkay. You can't answer again.

MR ELI OT BERNSTEIN: On.

THE COURT: Renenber, you have got to ask
questi ons.

THE W TNESS: Defendant, Your Honor, wong
term He is not a nanmed defendant at this
poi nt due to a settlenent.

BY MR ELI OI' BERNSTEI N:
Q Coul d the estate sue back a

Mudrick Court Reporting, Inc.
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counter-conplaint to Ted Bernstein individually who
is alleged to have committed nost of the egregious
acts against M. Stansbury? He is a defendant in
the action. Nobody settled with himyet fromthe
estate. Could you sue himand say that half of the
liability, at least half, if not all, is on Ted
Ber nst ei n?

A Anyone, of course, theoretically could sue
anyone for anything. Wat that would invol ve woul d
be soneone presenting in this case ne the facts,

t he circunstances, the evidence that would support
a claimby the estate against Ted Bernstein. That
| haven't seen or been told.

Q Ckay. M. Stansbury's conplaint, you see
Ted and Sinon Bernstein were sued. So the estate
coul d neet the argunent, correct, that Ted
Bernstein is a hundred percent liable for the
damages to M. Stansbury, correct?

A. | can't say that w thout having all the

facts, figures, docunments --

Q You haven't read this case?
A. -- in front of me. Not on that |evel.
Not to the point that you are -- not to the point

that you are --

Q Let me ask you a question

Mudrick Court Reporting, Inc.
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A -- trying to
MR ROSE: Your Honor?
BY MR ELI OI' BERNSTEI N:
Q Let me ask you a question

THE COURT: Hold on one second, sir.

MR ROSE: He is not going to finish in
two mnutes and there are other things we need
to address, if we have two mnutes left. So
can he continue his cross-exam nation at the
conti nuance?

THE COURT: WMarch we have anot her heari ng.

MR ELI OT BERNSTEIN: Can we continue this
heari ng?

THE COURT: Yes. But | amgoing to give
you a limtation. You get as nuch tine as
everybody el se has.

MR ELI OT BERNSTEIN:. That's fi ne.

THE COURT: You have about ten nore
m nut es when we cone back.

MR ELI OT BERNSTEIN: Ckay. Can | submt
to you the binder that | filed | ate?

THE COURT:  Sure.

MR ELI OT BERNSTEI N: (Over speaki ng) .

THE COURT: As long as it has been -- has
it been filed with the Court and has everybody

Mudrick Court Reporting, Inc.
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gotten a copy?

MR ELI OT BERNSTEIN. | sent them copies
and | brought them copi es today.

THE COURT: As |long as everybody el se gets
a copy --

MR ELI OT BERNSTEIN. Ckay.

THE COURT: -- you can submt the binder.
Just give it to ny deputy.

MR ROSE: Your Honor, we had a couple of
other -- | nean, he can continue it but we have
limted tinme. There is a summary judgnent
hearing set for next week in this case. So
right now -- not this case, Your Honor, | nean
t he Stansbury case.

THE COURT: Oh, you did see the look in ny
face?

MR ROSE: Right. No, | understand. So |
amright now traveling under a court order that
aut horizes ne to appear, but | would like to on
the record I amnot going to -- | think we need
to cancel that hearing or advise Judge Marx,
because | don't feel confortable going forward
in the light of this notion, no matter how
frivolous | think it is, pending. That's why I

woul d hope to get this concluded today.
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THE COURT: | under st and.

MR ROSE: But it's not anyone's fault.
That's why | wanted to raise it in the mnute
we have. So | think we should either continue
it or I would withdraw the notion w thout
prejudi ce, whatever | need to do with Judge
Marx. But | want M. Feaman's comment on the
record.

MR FEAMAN: | think it should be
continued until there's a disposition of this.

MR, ELI OT BERNSTEI N: Yeah.

MR ROSE: And then --

MR FEAMAN. And in fact, that judge or
that division, sorry, | didn't nean to
Interrupt, stayed all discovery in that case
until this notion was heard, so.

THE COURT: | amtrying.

MR ROSE: No, | understand.

MR FEAVMAN. No, we are not.

MR ROSE: The other thing is M. Feanan
has represented this is the |ast witness. So |
woul d think we would finish this hearing in a
hal f an hour, and we have a couple hours set
aside. And you were going to just state what

other matters you were goi ng to address.

Mudrick Court Reporting, Inc.
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The one thing | wanted -- we had sent you
in an order to -- at that sane hearing if
there's tinme to handl e sone just very nop-up
nmotions in the Shirley Bernstein estate.

THE COURT: Let ne see how | ong we have
set for next tine.

MR ROSE: W have two hours on the 2nd.

THE COURT: Al right. Here's what | want
done. Wthin the first hour we are going to
finish this nmotion. Wth all due respect, now
Il will have sone tine to review sone of what
you have given ne, but | don't knowif | wll
rule fromthe bench, so you are also going to
have to give ne tine.

MR ROSE: That's fine.

THE COURT: Thanks. | appreciate that.

MR ROSE: | will tell Judge Marx that we
need a continuance for let's say 45 days or
sonet hi ng.

THE COURT: | need tine to rule on that
noti on once | have everything. And we are just

going to have to take things as they cone. |

nmean, that's just how we'll have to do it. W
have a lot of -- howcan | put this --
positions being presented. And so, like I

Mudrick Court Reporting, Inc.
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said, so, M. Eliot -- and | amonly calling
you that because there's a |ot of Bernsteins in
the room

MR, ELI OT BERNSTEIN: That's okay.

THE COURT: It's not disrespectful, | am
not trying to be, because | have two
Ber nst ei ns.

M. Eliot Bernstein.

MR, ELI OT BERNSTEI N:  Yes.

THE COURT: So you will get ten nore
m nut es.

MR ELI OT BERNSTEIN:. Ckay.

THE COURT: Then M. Feaman will have his
final say because it was his w tness, on that
W t ness.

MR ELI OT BERNSTEIN. And then do | get to
say sonet hing at sone point?

THE COURT: You will get to say sonething
at sone point, yes.

MR, ELI OT BERNSTEIN: Thank you.

THE COURT: (Okay. But we are going to
wap it all up within an hour.

MR ELI OT BERNSTEIN: That one hearing?

THE COURT: Yes, the notion to disqualify

and the notion to vacat e.

Mudrick Court Reporting, Inc.
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MR, ELI OT BERNSTEIN. Ckay.

THE COURT: So the first hour -- and you
can see | ampretty mlitant, because if not we
are not going to get anything done here. So we
are -- no, not yet. Then we are going to nove
on to the admnistrator ad litem notion which
woul d be the next consecutive notion.

Yes?

MR ELI OT BERNSTEIN: What day is that on?

THE COURT: March 2nd. | can give you an
extra copy of the scheduling order if you would
like.

MR ELI OT BERNSTEIN. Ckay. Al | want to
make the Court aware of here is | am dealing
wth a serious nedical issue that | amtelling
you | am bleeding talking to you. 1It's very
serious, and it has been for three weeks. And
| just want to say | wll let you knowif | --
as soon as | can howlong it's going to take.
He has got to put in full. [It's conplicated.
But | have had facial reconstruction and it
takes tine for the teeth to adjust once he
puts. And | do not have teeth for three weeks,
and these spikes are like nails in your nouth.

So every talk tongue bite will hurt.

Mudrick Court Reporting, Inc.
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THE COURT: You can --

MR ELIOT BERNSTEIN: | will let you know
if it's going to take any | onger than that by
say a week before that hearing, okay? And
wll give you a doctor's note that it's stil
ongoi ng, et cetera. Because | can't -- | nean,
the last three weeks they've bonbarded ne with
all this stuff, not saying | wasn't prepared
for it. But | have been severely stressed, as
the letter indicates. | amon severe
narcotics, heavy nuscle relaxers that would

make you a jellyfish. So just appreciate that.

THE COURT: | do.

MR, ELI OT BERNSTEIN. Ckay. | appreciate
t hat .

THE COURT: The Court appreciates what you
have represented. W'II|l deal with it. Do you

need an extra copy of the scheduling order?
MR ELI O BERNSTEIN: Me?
THE COURT:  You.
MR ELI OT BERNSTEIN: Ch, for March 2nd?
THE COURT: Yes.
MR ELI O BERNSTEIN: Can | get one,

pl ease?

THE COURT: | amtrying to find it. |
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have so many papers.

MR ELIOT BERNSTEIN. D d you serve it to
me?

THE COURT: Me personally?

MR, ELI OT BERNSTEIN: Did sonebody?

THE COURT: | have no idea. You should,
actual ly yes.

MR ELIOT BERNSTEIN. Is it today's order?

MR. FEAMAN: Yes, he is on the |ist.

THE COURT: He is on the service list. |
doubl e checked when you were | ate.

MR ELIOT BERNSTEIN. | got it.

THE COURT: You did get it, okay. So you
do have it. Al right. Excellent.

Thank you everyone. | amtaking -- you
know what, Court's in recess. He has sone of
the exhibits in evidence. But | think he took
M. Feaman's original e-mail.

MR ROSE: W'Ill straighten it out, Your
Honor .

THE COURT: Thank you. Court's in recess.

(Judge Scher exited the courtroom)

MR FEAMAN. Don't go off the record.
Stay on the record. W have got to have

custody of these original exhibits. W've got
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to know who's going to get themand all that.

MR ROSE: M. Feanan, woul d you pl ease
check these and deternmine if they are your
copies or the Court's copies? Thank you, sir.

MR FEAMAN: This | ooks |ike a copy, copy,
copy, original.

THE DEPUTY: This is for the Court.

MR FEAMAN: | just want to go through it
and make sure the Court has all the originals.

MR ROSE: Those are the eight -- | handed
M. Feaman the eight exhibits that he put in
and the one exhibit that was trustee's exhibit.

MR. FEAMAN: The Court has all the

exhi bits.

(The proceedi ngs adjourned at 4:46 p.m)
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