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08/27/2016 259 5 MEMORANDUM by Eliot Ivan Bernstein, Eliot Bernstein in Opposition to
motion for summary judgment 245 (Attachments: # 1 Exhibit 20150506 Ted
Bernstein Deposition with Exhibits, # 2 Exhibit 20160826 Feaman Letter to
Judge Phillips re Simon Estate and Motion for Retention of Counsel and to
Appoint Ted Adminsitrator Ad Litem, # 3 Exhibit 20160826 FINAL
ESIGNED ILLINOIS DECLARATION OF ELIOT BERNSTEIN
OPPOSITION TO SUMMARY JBY INTERVENOR)(Bernstein, Eliot)
(Entered: 08/27/2016)

08/27/2016 260 396 RESPONSE by Eliot Ivan Bernstein, Eliot Bernstein, Eliot Ivan Bernsteinin
Opposition to MOTION by Third Party Defendants David B Simon, Ted
Bernstein, S.T.P. Enterprises, Inc., Adam M Simon, The Simon Law Firm, Ted
Bernstein, Pamela Beth Simon, Cross Defendant Ted Bernstein for summary
judgment as to Eliot Bernstein's Claims 239 (Bernstein, Eliot) (Entered:
08/27/2016)

09/15/2016 262 419 MOTION by Intervenor Plaintiff Brian M. O'Connell for extension of time to
file response/reply in further support of Motion for Summary Judgment
(Stamos, James) (Entered: 09/15/2016)

09/19/2016 264 424 MINUTE entry before the Honorable John Robert Blakey: Intervenor's motion
for extension of time to file reply 262 is granted. Intervenor's reply brief is now
due 10/27/16. The 9/22/16 Notice of Motion date is stricken, and the parties
need not appear. Additionally, the status hearing previously set for 10/27/16 is
stricken and reset to 12/6/16 at 9:45 a.m. in Courtroom 1725. Mailed notice
(gel, ) (Entered: 09/19/2016)

10/06/2016 265 425 REPLY by Ted Bernstein, Ted Bernstein, Ted Bernstein(individually and as
alleged Trustee of the Simon Bernstein Irrevocable Insurance Trust Dtd.
6/21/95), S.T.P. Enterprises, Inc., Adam M Simon, David B Simon, Pamela
Beth Simon, Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95, The
Simon Law Firm to response in opposition to motion, 260 (Attachments: # 1
Certificate of Service Notice of Filing/Cert of Serv)(Simon, Adam) (Entered:
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10/06/2016)

10/27/2016 266 436 REPLY by Intervenor Plaintiff Brian M. O'Connell (Stamos, James) (Entered:
10/27/2016)

10/27/2016 267 446 REPLY by Intervenor Plaintiff Brian M. O'Connell to Plaintiff's Response to
Intervenor's Motion for Summary Judgment (Stamos, James) (Entered:
10/27/2016)

10/27/2016 268 462 REPLY by Intervenor Plaintiff Brian M. O'Connell to Eliot Bernstein's
Response to Intervenor's Motion for Summary Judgment (Stamos, James)
(Entered: 10/27/2016)

12/02/2016 269 471 MINUTE entry before the Honorable John Robert Blakey: On the Court's own
motion, the status hearing previously set for 12/6/2016 is reset for 12/9/2016 at
9:45 a.m. in Courtroom 1725. Mailed notice (gel, ) (Entered: 12/02/2016)

12/06/2016 270 472 MINUTE entry before the Honorable John Robert Blakey: On the Court's own
motion, the status hearing previously set for 12/9/2016 is reset for 1/25/2017 at
9:45 a.m. in Courtroom 1725. Mailed notice (gel, ) (Entered: 12/06/2016)

01/25/2017 272 481 MINUTE entry before the Honorable John Robert Blakey: Enter Memorandum
Opinion and Order. For the reasons stated in the accompanying Memorandum
Opinion and Order, Plaintiffs' Motion for Summary Judgment 239 is granted
and Intervenor's Motion for Summary Judgment 245 is denied. The status
hearing previously set for 2/21/2017 at 9:45 AM in Courtroom 1725 to stand,
at which time the parties shall be prepared to set a trial date. Mailed notice (gel,
) (Entered: 01/30/2017)

01/30/2017 271 473 Simon Bernstein Irrv. Trust Dtd 6/21/95 v. Heritage Union Ins. et al, No. 13 cv
3463 − Clarification of Last Conference Call of Jan. 25, 2017 and pending
Motions STATEMENT by Eliot Ivan Bernstein, Eliot Bernstein (Bernstein,
Eliot) (Linked document has the incorrect case number (bg)) (Entered:
01/30/2017)

01/30/2017 273 482 MEMORANDUM Opinion and Order Signed by the Honorable John Robert
Blakey on 1/30/2017. Mailed notice(gel, ) (Entered: 01/30/2017)

02/21/2017 274 503 MINUTE entry before the Honorable John Robert Blakey: Status hearing held
on 2/21/2017. Additional case management dates set as follows: the parties
shall file their proposed final pretrial order and motions in limine on or before
7/3/2017; responses to motions in limine are due 7/10/2017; final pretrial
conference set for 7/24/2017 at 1:30 p.m. in Courtroom 1725; bench trial set
for 8/7/2017 at 10:00 a.m. in Courtroom 1725. The parties should review and
strictly comply with the Court's standing orders, including the order on
proposed pretrial procedures (including motions in limine) which is available
on the Courts homepage at www.ilnd.uscourts.gov. Additionally, the case is set
for a settlement conference on 7/14/2017 at 11:00 a.m. in Courtroom 1725. The
parties are directed to exchange position letters as follows: Plaintiff shall
provide Defendant with a demand letter by 7/3/2017, and Defendants shall
provide a response by 7/10/2017. By 5:00 p.m. on 7/11/2017, Plaintiff shall
submit copies of all letters exchanged by the parties to:
Proposed_Order_Blakey@ilnd.uscourts.gov. Copies of the settlement
conference letters shall not be filed with the Clerk's Office. The Parties shall
come to the settlement conference on 7/14/2017 with an accounting of costs

Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631

https://ecf.ilnd.uscourts.gov/doc1/067118257605?caseid=283534&de_seq_num=859&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118257650?caseid=283534&de_seq_num=861&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118257671?caseid=283534&de_seq_num=863&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118406853?caseid=283534&de_seq_num=867&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118424173?caseid=283534&de_seq_num=870&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118647824?caseid=283534&de_seq_num=875&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117519459?caseid=283534&de_seq_num=775&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117537278?caseid=283534&de_seq_num=792&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118646941?caseid=283534&de_seq_num=873&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118647866?caseid=283534&de_seq_num=880&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067118749094?caseid=283534&de_seq_num=882&hdr=1&pdf_header=1&pdf_toggle_possible=1


properly taxable under 28 U.S.C. §1920, both incurred in the litigation to date
and an estimate of taxable costs that would be incurred should the matter
proceed to trial. Parties with full and complete settlement authority must attend
the conference personally. The term full and complete settlement authority
includes the authority to negotiate and agree to a binding settlement agreement
at any level up to the settlement demand of Plaintiff or any level as low as the
offer provided by Defendant. Parties attending the conference should be sure to
review and consider the settlement letters exchanged between the parties in
advance of the conference. The Court generally will follow a mediation format;
that is, each side will have an opportunity to make a presentation, followed by
joint discussion with the Court and private meetings by the Court with each
side individually. The Court expects both the lawyers and the party
representatives to be fully prepared to participate in the discussions and
meetings. All statements made during the settlement conference will remain
confidential and will not be admissible at trial. Mailed notice (gel, ) (Entered:
02/21/2017)

05/31/2017 281 505 NOTICE by Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95 Matrix
Mediation−Notice of Mediation (Attachments: # 1 Notice of Filing Notice of
Filing/Cert of Serv)(Simon, Adam) (Entered: 05/31/2017)

06/23/2017 283 508 AFFIDAVIT Accompanying motion for permission to appeal in forma
pauperis by Plaintiff. (gcy, ) (Entered: 06/23/2017)

06/26/2017 284 514 MINUTE entry before the Honorable John Robert Blakey: Eliot Ivan Bernstein
has filed a Notice of Appeal, seeking review of this Court's summary judgment
decision. He seeks leave to appeal in forma pauperis. Federal Rule of Appellate
Procedure 24(a)(1) requires a party seeking leave to proceed on appeal in
forma pauperis to attach an affidavit that: (A) shows in the detail prescribed by
Form 4 of the Appendix of Forms the party's inability to pay or to give security
for fees and costs; (B) claims an entitlement to redress; and (C) states the issues
that the party intends to present on appeal. Eliot's affidavit satisfies subparts
(A) and (B): his financial affidavit includes a statement claiming an entitlement
to redress and also indicates that he is unemployed and earns no income, that
his wife earns less than $1,600 per month, and that their combined monthly
expenses total almost $3,000. Eliot's affidavit does not, however, set forth the
issues he plans to present on appeal, as required by Rule 24(a)(1)(C). In fact, he
left that section of the form blank. Accordingly, his motion for leave to appeal
in forma pauperis 283 is denied. Mailed notice (gel, ) (Entered: 06/26/2017)

06/26/2017 285 515 FINANCIAL Affidavit (Bernstein, Eliot) (Entered: 06/26/2017)

07/05/2017 287 620 MINUTE entry before the Honorable John Robert Blakey: Oral motion to
extend deadline for submitting the pretrial order is granted. Pretrial order shall
be submitted on or before 7/7/2017. Mailed notice (gel, ) (Entered: 07/05/2017)

07/10/2017 288 621 MINUTE entry before the Honorable John Robert Blakey: The 7/7/17 final
pretrial order due date and the 7/14/17 settlement conference date are stricken.
This case is set for a status hearing on 7/13/17 at 9:45 a.m. in Courtroom 1725.
Parties wishing to appear by phone should contact the Courtroom Deputy,
Gloria Lewis, at (312) 818−6699 by noon on 7/12/17. Mailed notice (gel, )
(Entered: 07/10/2017)

07/13/2017 290 622
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MINUTE entry before the Honorable John Robert Blakey: Status hearing held
on 7/13/2017 and continued to 8/29/2017 at 9:45 a.m. in Courtroom 1725. All
other deadlines and hearings are stricken. Status will be stricken if parties file
dismissal documents prior to the next hearing. Mailed notice (gel, ) (Entered:
07/13/2017)

08/29/2017 294 623 MINUTE entry before the Honorable John Robert Blakey: Status hearing held
on 8/29/2017 and continued to 12/6/2017 at 9:45 a.m. in Courtroom 1203.
Mailed notice (gel, ) (Entered: 08/30/2017)

11/07/2017 296 624 First MOTION for Interpleader Disbursement (28 U.S.C. Section 1335) and
entry of Final Judgment (Attachments: # 1 Exhibit Exh 1−Probate Order, # 2
Certificate of Service Notice of Mot./Cert Serv)(Simon, Adam) (Entered:
11/07/2017)
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 
 
Simon Bernstein Irrevocable  
Insurance Trust Dtd 6/21/95, et al.,  
 

Plaintiffs,     Case No. 13-cv-3643 
       Judge John Robert Blakey 
v.  
 
Heritage Union Life  
Insurance Co., et al.,     Filers: 
       Eliot Ivan Bernstein, Pro Se 
            Defendants.                                                                                       
 

MEMORANDUM OF LAW IN OPPOSITION TO INTERVENOR’S MOTION FOR 
SUMMARY JUDGMENT       

 

Third-party Defendant, Eliot I. Bernstein, pro se, for his Memorandum of Law in Opposition to 

the Intervenor’s Motion for Summary Judgment, pursuant to Local Rule 56.1(b)(2), states as 

follows:  

INTRODUCTION  

Intervenor Brian O’Connell, on behalf of the Estate of Simon Bernstein, has moved for Summary 

Judgement on the complaint for Declaratory relief and under Count II of the Plaintiff’s Amended 

Complaint for entitlement of the proceeds deposited with this Court allegedly under a Life 

Insurance Contract as the “default beneficiary” by operation of law claiming the Plaintiffs are not 

capable of meeting their burden of proving the existence of a 1995 Trust by clear and convincing 

evidence.  Intervenor’s motion of May 21, 2016 comes shortly after this Court issued its 

Decision and Order of March 15, 2016 denying Summary Judgement to Plaintiffs.  

This Court concluded in its March 15, 2016 Order as follows:  

“Based on the evidence in the record, and “construing all facts and reasonable 
inferences in the light most favorable to the nonmoving party,” the Court finds 
that there are genuine issues of material fact as to whether the Trust was executed 
and, if so, upon what terms. There remains a triable issue of fact such that a 
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“reasonable jury could return a verdict for the non-moving party,” Liberty Lobby, 
477 U.S. at 255, and therefore summary judgment is inappropriate. Plaintiffs’ 
motion is denied with regard to Count II.” See, ECF No. 220, MEMORANDUM 
Opinion and Order Signed by the Honorable John Robert Blakey on 3/15/2016.  

 

Despite this Court just recently finding that there are Triable issues of fact, the Intervenor’s 

Motion for Summary Judgment does nothing to remove those Triable issues of fact and appears 

as nothing more than re-arguing to this Court that the Plaintiffs can not make out their case and 

thus the funds must go to the Estate by default.  The Intervenors have brought nothing more to 

the Court in the way of evidence or affidavit despite the fact that this Court found in its Decision 

and Order that Plaintiffs had provided some evidence to support their position, stating in 

reference to the evidence and positions advanced by the Plaintiffs, “While the above sources do 

provide some evidence that the Trust was created, as Plaintiffs contend, that evidence is far from 

dispositive of the issue.”.  The Intervenor has failed to come forward with proof and evidence to  

remove the triable issues found and the absence of material facts in dispute and must be denied.  

 

Simply stated, the Intervenor’s Motion does nothing to resolve the Triable issues of fact already 

determined by this Court in its March 15, 2016 Opinion and Order and therefore the Intervenor’s 

have not met their burden of proof to be awarded Summary Judgment in favor of the Estate.  

Even beyond the “triable” issues that this Court has already determined presently exist which 

prevents Summary Judgment, there are multiple outstanding issues of material fact as raised in 

my original opposition to Plaintiff’s Summary Judgment which prevent an award in favor of the 

Estate at this time, most notably the existence of the Primary Beneficiary which was LaSalle 

National Trust, NA (“LaSalle”) and the failure of the parties to properly determine from a proper 

successor to La Salle their interest as primary beneficiary.  In fact, Plaintiffs claim Bank of 

America (BOA) to be successor , while Third Party Plaintiff Eliot states that it is Chicago Title 
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as BOA only acquired the banking division of LaSalle and not the trust company.  Either way, no 

party has obtained any production from any of those parties ( of if so, such has not been brought 

forth to the Court or other parties ) and BOA was let out of this action without making any 

pleading whatsoever despite Plaintiffs claim they are the successor to the Primary Beneficiary 

LaSalle.  Non-movant Third-party Defendant previously moved during the opposition to 

Plaintiff’s summary judgment that these parties should be brought back into the case and 

Discovery re-opened.  Either way, there is presently material issues of fact as to the Primary 

Beneficiary’s claim to the proceeds sufficient to defeat the Intervenor’s motion at this time.  

Still further, under the present state of facts and circumstances the most likely finding of a 

reasonable jury at this stage is reasonably in my favor as the non-moving party such  that 

collusion and conspiracy exist specifically designed to suppress and deny from this Court and the 

true beneficiaries the proper, actual policy, the proper actual Trust and the proper, actual terms of 

both.  A reasonable jury could certainly find that the Estate, by and through its trial counsel in 

Illinois and the office of Brian O’Connell as alleged Personal Representative of the Estate of 

Simon Bernstein has specifically determined and colluded not to seek the very documents and 

proof which would show the actual policy and likely actual Trust.  

All of these matters already exist on the face of the records before this Court and the Court could 

deny the Intervenor’s motion without my opposition. Nonetheless, my Affidavit-Declaration and 

opposition herein further creates the existence of triable issues of fact that prevents Summary 

Judgement in favor of the Estate at this time.  

ARGUMENT  

Summary judgment is appropriate if the movant shows that there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law. Spurling v. C & M Fine 
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Pack, Inc., 739 F.3d 1055, 1060 (7th Cir. ).  The party seeking summary judgment has the burden 

of establishing that there is no genuine dispute as to any material fact. See Celotex Corp. v. 

Catrett, 477 U.S. 317, 323 (1986).  Thus, it is the Intervenor’s burden to show no genuine dispute 

as to any material fact and that the Intervenor is entitled to Judgement as a matter of law.   

The Intervenor’s motion does nothing to dispel the triable issues of fact this Court already found 

when issuing it’s March 15, 2015 Order denying Summary Judgment to the Plaintiffs. Because 

the Intervenor has failed to meet this burden, Summary Judgement must be denied. 

There is clearly proof that some policy existed as over $1.5 million has been deposited into this 

Court’s registry by an insurance carrier.  The terms of the policy, the value of the policy, the 

conditions of the policy, however, are all in dispute.  As shown by my Affidavit-Declaration, 

having been in business working with Simon Bernstein on Life Insurance and knowing his work 

in Life Insurance for over 30 years and knowing his expertise in asset protection, the only likely 

reasonable conclusion a Jury could arrive at is that there is in fact an actual Policy that is being 

suppressed and denied ( or hidden or destroyed ), and likely that there is an actual Trust that is 

the beneficiary, also which is being suppressed and denied ( or hidden or destroyed ).  

According to TS TS003942 from an alleged Heritage letter of Feb. 3, 2012 in the months prior to 

my father’s passing, La Salle National Trust, N.A., was the Primary beneficiary, see TS 0039421. 

There has been insufficient determination by any alleged successor to La Salle National Trust, 

N.A., of what the Primary Beneficiary’s interest in the insurance proceeds are.  As moved in the 

opposition to Plaintiffs’ original motion for Summary Judgment, these parties should be properly 

brought back into the case and Discovery opened to determine the actual policy, discover the 

actual policy and determine the proper policy amount and beneficiaries.  I have asserted and do 

                                                 
1 February 03, 2012 Heritage Union Life Confirmation of the Primary and Contingent Benficiaries 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20120203%20Heritage%20Union%20Life%20State
ment%20Regarding%20Current%20Primary%20and%20Contingent%20Beneficiaries.pdf  
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assert a claim as beneficiary to any such policy both for myself and on behalf of my minor 

children.  

Further, summary judgment is not appropriate “if the evidence is such that a reasonable jury 

could return a verdict for the non-moving party,” and the Court must “construe all facts and 

reasonable inferences in the light most favorable to the nonmoving party.” Liberty Lobby, 477 

U.S. at 255; see also Carter v. City of Milwaukee, 743 F.3d 540, 543 (7th Cir. 2014). As shown 

herein, a reasonable jury could return a verdict for myself as the non-moving party and thus 

summary judgment is not appropriate.  

Under the present facts and circumstances of this case, a reasonable jury could return a verdict in 

my favor.  A reasonable jury could also issue a “no cause” finding that neither side sufficiently 

proved it’s case. Both such grounds are sufficient to deny summary judgment to the Intervenor at 

this stage of litigation.  

As shown by my Answer and Counterclaims herein, together with my original opposition to the 

Plaintiffs’ motion for Summary Judgment, and the Petition under the All Writs Act filed with 

this Court in February of 2016, all of which is incorporated by reference herein in opposition to 

the Intervenor’s motion, together with my Affidavit-Declaration herein, a reasonable Jury could 

conclude that the Estate, acting through Illinois trial counsel Stamos and PR Brian O’Connell has 

colluded with Ted Bernstein and others to suppress and deny from this Court the actual policy ( 

Policies ), the actual and true Trusts and who the proper beneficiaries are.  

A careful review of the Deposition of Ted Bernstein shows:  

1. Only a cursory examination by Intervenor Counsel Stamos on any “exhaustive search” 

performed by Ted Bernstein; no determination of what Ted Bernstein did find; no 
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questions about whether he was looking in file cabinets, if so where, on computers, if so 

which ones and where, in desk drawers, if so when and where, nothing.  

2. Ted Bernstein admits to having seen the policy and even having documents but yet not 

only does Ted Bernstein not produce these to the Court or myself and parties, Intervenor 

Counsel Stamos has continuously failed to move for Ted Bernstein to produce such items 

to the Court;  

3. Meanwhile, as shown by the Petition for All Writs of Feb. 2016, PR Brian O’Connell 

never moved to obtain all the records of Simon’s Estate from Ted Bernstein’s counsels 

Tescher and Spallina despite a Court Order of Florida Judge Colin in Feb. 2014 and PR 

O’Connell for the Estate still has failed to obtain such compliance and obtain such 

records to this day.  

As seen in Ted Bernstein’s Deposition,  

Page 18 Line 25  

25· · · · Q· · Now, you describe there that you participated 

Page 19 Lines 1-16  

 1· ·in and conducted diligent searches of your father's 
·2· ·home, office and condominium, and some further activity 
·3· ·following that.· Can you tell me when those searches 
·4· ·took place relative to his death? 
·5· · · · A· · No, I can't. 
·6· · · · Q· · Can you give me a time range?· If you think 
·7· ·about the date of his death being in September, did you 
·8· ·do that search October, November, December? 
·9· · · · A· · I really -- I don't know the dates. 
10· · · · Q· · Who else searched, or who searched with you, 
11· ·if that's different? 
12· · · · A· · I don't believe that anybody else searched 
13· ·with me. 
14· · · · Q· · Did anyone search separately for documents? 
15· · · · · · ·MR. SIMON:· Object -- 
16· · · · A· · No. 
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Page 32 Ted’s Depo - Lines 3-18 

 3· · · · Q· · Look at page 59 -- I'm sorry, paragraph 59 on 
·4· ·Page 9, please, and in that first sentence, it says, 
·5· ·"During the application process, the insurer conducted a 
·6· ·routine underwriting investigation of Simon Bernstein 
·7· ·prior to approving his policy."· How do you know that? 
·8· · · · A· · From conversations with counsel, and also 
·9· ·there were a lot of documents that the insurance company 
10· ·sent over to me at the time that this policy was going 
11· ·through the reinstatement process.· So these are all 
12· ·pretty common things for -- for me to see in -- in an 
13· ·insurance company's document like that. 
14· · · · · · ·I'm -- I'm -- I think it would be also in 
15· ·something about an application process that may have 
16· ·been through the discovery of the documents that the 
17· ·insurance company provided in that reinstatement 
18· ·process.  
 

Page 116 Ted Bernstein Deposition Lines 18-22 
 

18· · · · A· · I believe I have a copy of what the insurance 
19· ·company sent during this time of reinstatement. I 
20· ·believe I have a copy of the insurance policy.· Whether 
21· ·executed, I -- I don't know what they deem executed. 
22· · · · Q· · You have a copy of the insurance policy, okay. 
23· ·Have you given that in your production? 
24· · · · · · ·MR. SIMON:· Objection; misstated his answer. 
25· · · · Q· · I asked you did you put it in production.· You 

 
Page 117 Lines 1-25 
 

1· ·haven't answered. 
·2· · · · · · ·MR. SIMON:· He said he saw it in production. 
·3· · · · He said what was produced. 
·4· · · · Q· · No.· I asked you, did you put your copy of the 
·5· ·policy in production.· You were supposed to -- 
·6· · · · · · ·MR. SIMON:· No, you didn't. 
·7· · · · Q· · -- put all your documents. 
·8· · · · · · ·MR. SIMON:· That's not what you said.· That's 
·9· · · · not what he said.· He said he found the documents 
10· · · · through production. 
11· · · · Q· · Did you put the policy in with your production 
12· ·documents? 
13· · · · A· · I'm not sure. 
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14· · · · Q· · You were asked by the court to produce 
15· ·documents.· Did you produce all your documents? 
16· · · · A· · I don't know if I was asked by a court to 
17· ·produce documents, but... 
18· · · · Q· · Okay.· We had to do a Rule 26 document 
19· ·request.· You're the plaintiff.· You produced documents. 
20· · · · · · ·MR. SIMON:· I'm going to object to this line 
21· · · · of questioning.· He has answered about the policy. 
22· · · · He believes he had a copy.· He's not sure if -- 
23· · · · Q· · You believe you had a copy -- 
24· · · · · · ·(Cross-talking.· Interruption by the 
25· ·reporter.) 

  
Page 118 Lines 1-4 

 
1· · · · Q· · Did you put the copy of the policy you claim 
·2· ·to have with your production to the court when you 
·3· ·produced? 
·4· · · · A· · I'm not sure. 
 

See attached Exhibit 1 - May 06, 2015 Deposition of Ted Bernstein 

The Court is directed to the exchange with Adam Simon who interrupts the testimony of Ted 

Bernstein to “change” the responses.  This occurred on other occasions during the Deposition of 

Ted Bernstein.  As also shown by the Deposition, the questioning was abruptly cut off at the end 

and the need for further Deposition and Discovery against Ted Bernstein and Plaintiffs and other 

parties is clear.  

 
Yet, not only has Trial Counsel Stamos continually failed to take action to force production by 

Ted Bernstein in this Illinois case, PR O’Connell in the Florida Probate case has likewise 

deliberately disregarded seeking Discovery and proper Deposition of Ted Bernstein in those 

cases.  

As this Court noted in its Order denying Summary Judgement to Plaintiffs, “In the course of 

their attempts to obtain the policy proceeds, the Bernstein siblings discussed using a different 

trust that had been established by Simon Bernstein – the “2000 Trust.” Intervenor’s Ex. A at 
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37:4-18; 48:21- 49:19; Dep. Ex. 1. That option was rejected because Pam Simon was not 

included as a beneficiary of that trust. Id. The 2000 Trust is important, however, in that it 

identifies the proceeds of the policy at issue here as an asset of that trust. Intervenor’s Ex. A, 

Dep. Ex. 23 at Schedule A. The 2000 Trust does not refer to an alleged 1995 trust, which the 

2000 trust would have superseded.”  

Further, this Court noted, “Plaintiffs have offered testimony that, when Simon Bernstein took his 

trust to be executed at his law firm (then Hopkins & Sutter), the firm changed the identity of the 

successor trustee. This implies that the firm would have had an electronic version of the Trust, 

and possibly a hard copy. David Simon testified that the firm was contacted to see if it had a 

copy of the executed trust and did not; but David Simon could not recall who contacted the firm, 

which attorneys were contacted, or if he himself reached out to the firm at all. Intervenor’s Ex. B 

at 44:12-45:15; 46:22- 47:15.”  

Still further, “ The purported trust documents, Exhibit 15 and 16, contain inconsistencies as to 

who would serve as the trustee. Exhibit 16 lists the potential trustees as “Shirley,” “David,” and 

an illegible name. It then lists the successor trustees as “Pam, Ted.” Exhibit 15 lists Shirley as the 

trustee, and David B. Simon as the successor trustee. However, when the Trust first made a claim 

to the insurance company, it represented that an attorney by the name of Spallina was the trustee. 

Intervenor’s Ex. B at 59:13-60:3; 81:15-83:12. Despite all of this, in the current proceeding the 

Plaintiffs claim that Ted Bernstein is the trustee.” 

As shown in Tescher and Spallina production documents, according to TS TS005879, on Aug. 

23, 2012 shortly before his passing Tescher and Spallina Billed Simon Bernstein for Estate 

Planning and Insurance work as follows:   
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“FOR LEGAL SERVICES RENDERED through July 31, 2012 in connection with estate 

planning, including meeting with client to finalize planning items; telephone calls and email 

correspondence with Diana regarding existing insurance matters and status of GC Trust 

transfers from Oppenheimer to JP Morgan; finalize EP documents and meet with client to 

execute same.” See, TS0058792. Yet not only has Illinois Trial Counsel Stamos not pursued 

these matters further for the Estate, but PR O’Connell has likewise not pursued any such actions 

in the Florida Probate courts to clarify these matters.   

Thus, clear actions by multiple parties to manipulate what documents were presented to this 

Court is shown while clear actions needing further Discovery such as who was allegedly 

contacted at Hopkins-Sutter etc, exist, and yet neither Trial Counsel Stamos nor PR O’Connell 

has pursued actions to determine the truth in any of these matters and thus material issues of fact 

remain preventing summary judgment.  

 
As shown in the All Writs Petition, this is a pattern amongst these alleged “fiduciaries” and 

attorneys as PR O’Connell’s Office and Ted’s counsel Alan Rose are intertwined in other items 

of Tangible personal property missing, unaccounted for, and items from 7020 Lions Head Lane 

showing up “magically” even after O’Connell’s office had allegedly already removed such 

items.  See Motion for All Writs Injunction ECF Docket #214 Paragraphs 75-103 and the 

Petition in it’s entirety.  

Direct collusion between PR Brian O’Connell and Ted Bernstein is shown not only in PR 

O’Connell’s abandoning of the Estate in a “validity” hearing and failure of O’Connell and Trial 

Counsel Stamos to pursue proper Discovery and sanctions against Ted Bernstein in this Illinois 

                                                 
2 August 23, 2012 Tescher and Spallina Bill for Insurance Services 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20120823%20Tescher%20Spallina%20Bill%20for%
20Insurance.pdf  
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case, but is directly shown in a recent motion filed by Ted Bernstein in the Florida Probate Court 

where Brian O’Connell as PR is allowing Ted Bernstein and his attorney Alan Rose to come in 

and “Represent” the Estate ad litem in an action against William Stansbury who is the party who 

has actually been paying the fees of Trial Counsel Stamos for this action in Illinois.  The 

conflicts and collusion are clearly set out in counsel Peter Feaman’s opposition to the motion.  

See Exhibit 2 - August 26, 2016 Filing of Attorney at Law Peter Feaman, Esq. 

This Court is respectfully reminded of the “side deals” and requests to use “inherent powers” as 

Petitioned in the All Writs application at least for purposes of consideration on this opposition to 

Summary Judgment. See, ECF #214 All Writs. 

Moreover, the Affidavit-Declaration attached herein as Exhibit 3 - Eliot Ivan Bernstein Affidavit 

dated August 26, 2016 which reflects testimony I would provide at Trial demonstrating 

meticulous record keeping by Simon Bernstein for decades, describing distinct sources of record 

keeping, his expertise in asset protection and his 50 years in Life Insurance all leads to the 

reasonable conclusion a jury could reach which is that a Policy exists, a Trust likely exists, but 

collusion and conspiracy to suppress and deny the actual documents has occurred by the Estate 

and Ted Bernstein parties which creates sufficient issues of material fact in addition to the issues 

raised herein to deny Summary Judgment to the Intervenor at this time.  

 

CONCLUSION  

WHEREFORE, for all of the foregoing reasons, the Intervenor’s motion for Summary 

Judgment must be denied at this stage of litigation and further Discovery ordered including 

Ordering Production by Ted Bernstein of all documents he allegedly provided to Tescher and 

Spallina including copies of the Policies and Ordering parties such as LaSalle National Trust, 
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N.A. or its successor,  Jackson-Heritage and necessary parties back into the case and for such 

other and further relief as may be just and proper.  

 

DATED: August 26, 2016    
                          /s/ Eliot Ivan Bernstein  

Third Party Defendant/Cross 
Plaintiff PRO SE  
Eliot Ivan Bernstein  
2753 NW 34th St.  
Boca Raton, FL 33434 

Phone (561) 245-8588 

iviewit@iviewit.tv 

www.iviewit.tv  
 

CERTIFICATE OF SERVICE  
 

I HEREBY CERTIFY that on August 26, 2016 I electronically filed the foregoing with the Clerk 

of the Court using CM/ECF. I also certify that the foregoing is being served this day on all 

counsel of record identified below via transmission of Notices of Electronic Filing generated by 

CM/ECF or in some other authorized manner.  

 
          

/s/ Eliot Ivan Bernstein  
Third Party Defendant/Cross 
Plaintiff PRO SE  
Eliot Ivan Bernstein  
2753 NW 34th St.  
Boca Raton, FL 33434 

Phone (561) 245-8588 

iviewit@iviewit.tv 

www.iviewit.tv  
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·1· · · · · · ·IN THE UNITED STATES DISTRICT COURT
· · · · · · · FOR THE NORTHERN DISTRICT OF ILLINOIS
·2· · · · · · · · · · · ·EASTERN DIVISION

·3

·4· ·SIMON BERNSTEIN IRREVOCABLE
· · ·INSURANCE TRUST DTD 6/21/95,
·5
· · · · · · · · · · Plaintiff,
·6· ·v.· · · · · · · · · · · · · · · · · ·Case No. 13 cv 3643

·7· ·HERITAGE UNION LIFE INSURANCE
· · ·COMPANY,
·8
· · · · · · · · · · Defendant,
·9

10· ·HERITAGE UNION LIFE INSURANCE
· · ·COMPANY,
11
· · · · · · · Counter-Plaintiff
12
· · ·v.
13
· · ·SIMON BERNSTEIN IRREVOCABLE
14· ·INSURANCE TRUST DTD 6/21/95

15· · · · · · Counter-Defendant

16· ·and,

17· ·FIRST ARLINGTON NATIONAL BANK
· · ·as Trustee of S.B. Lexington, Inc.
18· ·Employee Death Benefit Trust,
· · ·UNITED BANK OF ILLINOIS, BANK OF
19· ·AMERICA, Successor in interest to
· · ·LaSalle National Trust, N.A., SIMON
20· ·BERNSTEIN TRUST, N.A., TED BERNSTEIN,
· · ·individually and as purported Trustee
21· ·of the Simon Bernstein Irrevocable
· · ·Insurance Trust Dtd 6/21/95, and
22· ·ELIOT BERNSTEIN

23· · · ·Third-Party Defendants.
· · ·______________________________________/
24

25

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
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·1· ·ELIOT IVAN BERNSTEIN,

·2· · · · · · · ·Cross-Plaintiff
· · ·v.
·3
· · ·TED BERNSTEIN, individually and as
·4· ·alleged Trustee of the Simon Bernstein
· · ·Irrevocable Insurance Trust Dtd
·5· ·6/21/95,
· · · · · · · · ·Cross-Defendant
·6
· · ·and,
·7
· · ·PAMELA B. SIMON, DAVID B. SIMON, both
·8· ·Professionally and Personally, ADAM
· · ·SIMON, both Professionally and Personally,
·9· ·THE SIMON LAW FIRM, TESCHER & SPALLINA,
· · ·P.A., DONALD TESCHER, both Professionally
10· ·and Personally, ROBERT SPALLINA, both
· · ·Professionally and Personally, LISA
11· ·FRIEDSTEIN, JILL IANTONI, S.B. LEXINGTON,
· · ·INC. EMPLOYEE DEATH BENEFIT TRUST, S.T.P.
12· ·ENTERPRISES, INC., S.B. LEXINGTON, INC,
· · ·NATIONAL SERVICE ASSOCIATION (OF FLORIDA),
13· ·NATIONAL SERVICE ASSOCIATION (OF ILLINOIS),
· · ·AND JOHN AND JANE DOES
14
· · · · · · · Third-Party Defendants.
15· ·______________________________________/

16
· · · · · · · · · · · · · DEPOSITION OF
17· · · · · · · · · · · · TED BERNSTEIN

18· · · ·Taken on behalf of the Estate of Simon Bernstein

19

20· · · · · ·DATE TAKEN:· · ·May 6, 2015
· · · · · · ·TIME:· · · · · ·5:06 p.m. - 8:15 p.m.
21· · · · · ·PLACE:· · · · · 2385 N.W. Executive Center Drive
· · · · · · · · · · · · · · ·Boca Raton, Florida
22

23

24· · · · · · · · Stenographically Reported by:

25· · · · · · · · ·Lisa Gropper, R.P.R., F.P.R.
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·1· · · · · · · · · · · · ·APPEARANCES

·2
· · ·ON BEHALF OF TED BERNSTEIN:
·3
· · · · · ADAM M. SIMON, ESQ.
·4· · · · THE SIMON LAW FIRM
· · · · · 303 East Wacker Drive
·5· · · · Suite 2725
· · · · · Chicago, Illinois· 60601
·6
· · · · · ALAN B. ROSE, ESQ.
·7· · · · MRACHEK, FITZGERALD, ROSE, KONOPKA,
· · · · · THOMAS & WEISS, P.A.
·8· · · · 505 South Flagler Drive
· · · · · Suite 600
·9· · · · West Palm Beach, Florida 33401

10
· · ·ON BEHALF OF THE ESTATE OF SIMON BERNSTEIN:
11
· · · · · JAMES J. STAMOS, ESQ.
12· · · · KEVIN P. HORAN, ESQ.
· · · · · STAMOS & TRUCCO, LLP
13· · · · One East Wacker Drive
· · · · · Suite 300
14· · · · Chicago, Illinois· 60601

15
· · · · · ELIOT BERNSTEIN, PRO SE
16· · · · 2753 NW 34th Street
· · · · · Boca Raton, Florida 33434
17

18· ·ALSO PRESENT:· William Stansbury
· · · · · · · · · · Candice Bernstein (as noted)
19

20· · · · · · · · · · · · · · - - -

21

22

23

24

25
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·1· · · · · · · · · · · · · · INDEX

·2· ·Witness· · · · · Direct· · Cross· · Redirect· · Recross

·3· ·Ted Bernstein

·4· ·(By Mr. Stamos)· · ·6· · · · · · · · 118, 120

·5· ·(By Mr. Eliot Bernstein)· · · 94· · · · · · · · 115, 121

·6· ·(By Mr. Simon)· · · · · · · ·113· · · · · · · · · ·119

·7

·8· · · · · · · · · · · · · · - - -

·9· · · · · · · · · · · · · ·EXHIBITS

10
· · ·Exhibit· · · · · · · · Description· · · · · · · · · Page
11
· · · · 1· · · · ·Email chain Bates stamped TS4965· · · · 33
12· · · · · · · · through TS4966

13· · · 2· · · · ·Email chain Bates stamped TS4489· · · · 50
· · · · · · · · · through TS4492
14
· · · · 3· · · · ·Email from Pam Simon dated· · · · · · · 54
15· · · · · · · · December 6, 2012

16· · · 4· · · · ·Email chain Bates stamped BT67· · · · · 55
· · · · · · · · · through BT70
17
· · · · 5· · · · ·Email chain Bates stamped BT65· · · · · 57
18· · · · · · · · through BT66

19· · · 8· · · · ·Email chain Bates stamped BT48· · · · · 58
· · · · · · · · · through BT50
20
· · · · 9· · · · ·Email chain Bates stamped BT51· · · · · 59
21· · · · · · · · through BT52

22· · · 10· · · · Email chain Bates stamped BT47· · · · · 60

23· · · 11· · · · Email chain Bates stamped TS4464· · · · 62
· · · · · · · · · through TS4466
24

25
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·1· · · · · · · · · · · EXHIBITS (Cont'd)

·2
· · ·Exhibit· · · · · · · ·Description· · · · · · · · · ·Page
·3
· · · · 14· · · · Email chain Bates stamped TS6578· · · · 66
·4· · · · · · · · through TS6579

·5· · · 15· · · · Email chain Bates stamped TS6508· · · · 67
· · · · · · · · · through TS6512
·6
· · · · 16· · · · Email chain Bates stamped TS5252· · · · 69
·7· · · · · · · · through TS5255

·8· · · 17· · · · Email chain Bates stamped TS6547· · · · 71
· · · · · · · · · through TS6549
·9
· · · · 18· · · · Email chain Bates stamped TS7019· · · · 75
10· · · · · · · · through TS7020

11· · · 19· · · · Affidavit of Ted Bernstein· · · · · · · 11

12· · · 21· · · · Trust draft Bates stamped BT2· · · · · ·13
· · · · · · · · · through BT12
13
· · · · 22· · · · Trust draft Bates stamped BT13· · · · · 13
14· · · · · · · · through BT21

15· · · 23· · · · Simon Bernstein 2000 Insurance· · · · · 77
· · · · · · · · · Trust dated August 15, 2000
16
· · · · 24· · · · Simon L. Bernstein Amended and· · · · · 78
17· · · · · · · · Restated Trust Agreement

18· · · 25· · · · Simon L. Bernstein Irrevocable· · · · · 78
· · · · · · · · · Trust Agreement
19
· · · · 26· · · · Document titled "Text of Pam's· · · · · 90
20· · · · · · · · Notes 1 & 2" with two pages and
· · · · · · · · · handwritten notes attached
21
· · · · A· · · · ·Palm Beach County Sheriff's Office· · ·108
22· · · · · · · · Offense Report

23

24· · · · · · · · · · · · · · - - -
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·1· · · · · · ·THE COURT REPORTER:· Do you swear or affirm

·2· · · · that the testimony you're about to give will be the

·3· · · · truth, the whole truth, and nothing but the truth?

·4· · · · · · ·THE WITNESS:· I do.

·5· ·DIRECT EXAMINATION

·6· ·BY MR. STAMOS:

·7· · · · Q· · State your name for the record, please.

·8· · · · A· · Ted Bernstein.

·9· · · · Q· · Where do you reside, Mr. Bernstein?

10· · · · A· · 880 Berkeley Street, Boca Raton, Florida.

11· · · · Q· · Where are you employed?

12· · · · A· · In Boca Raton, Florida.

13· · · · Q· · What's the entity that employs you?

14· · · · A· · Life Insurance Concepts.

15· · · · Q· · How long have you been in that business?

16· · · · A· · Approximately 15, 16, 17 years.

17· · · · Q· · Were you engaged in the insurance business

18· ·before working with Life Concepts?

19· · · · A· · I was in the insurance business before.

20· · · · Q· · With who?

21· · · · A· · Primarily for myself.

22· · · · Q· · Were you employed by yourself or were you an

23· ·employee of some other person or entity?

24· · · · A· · I was employed by companies that I set up.

25· · · · Q· · Can you just tell me generally -- I don't need

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
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·1· ·a lot of detail, but what was the nature of it?· Was it

·2· ·mostly life insurance?

·3· · · · A· · Yes, it was.

·4· · · · Q· · Do you hold a license of any kind in Florida?

·5· · · · A· · I do.

·6· · · · Q· · What kind of license do you hold?

·7· · · · A· · A life insurance license:· Life, accident and

·8· ·health insurance.

·9· · · · Q· · Do you hold a license in any other state?

10· · · · A· · I believe I do.

11· · · · Q· · What other state or states?

12· · · · A· · I can't remember off the top of my head.

13· · · · Q· · What are the candidates for states in which

14· ·you might hold a license?

15· · · · · · ·MR. SIMON:· Objection; speculation.

16· · · · · · ·You can answer.

17· · · · A· · I can't -- I really can't remember.· There's a

18· ·lot of states, and at different times we will do

19· ·business in those states and get a nonresident license.

20· ·I really can't remember.

21· · · · Q· · Let me ask you this:· Did you ever have a

22· ·resident license in any other state?

23· · · · A· · I did.

24· · · · Q· · What state is that?

25· · · · A· · Illinois.

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
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·1· · · · Q· · Is that license still active?

·2· · · · A· · My resident license is not.

·3· · · · Q· · Okay.· Has any license, resident or otherwise,

·4· ·in any state ever been disciplined or restricted in any

·5· ·way?

·6· · · · A· · I don't recall.· I don't think so.

·7· · · · Q· · Can you tell me what status you now have with

·8· ·respect to the Estate of Simon Bernstein.

·9· · · · · · ·MR. SIMON:· Objection; vague.

10· · · · Q· · Do you understand my question?

11· · · · A· · I don't understand the word "status".

12· · · · Q· · Well, do you have any official role in any

13· ·official capacity with regard to the estate itself or

14· ·any entities or structures that relate to the estate?

15· · · · · · ·MR. SIMON:· Objection; vague.

16· · · · A· · I believe I do; as trustee.

17· · · · Q· · Of what are you trustee?

18· · · · A· · Simon Bernstein Trust.

19· · · · Q· · What is the year of that trust?

20· · · · A· · I don't recall.

21· · · · Q· · You are also a plaintiff in the case that's

22· ·pending in Chicago; is that correct?

23· · · · A· · Yes.

24· · · · Q· · So have you perceived any divergence of

25· ·interest or any conflict of interest in having a role
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·1· ·with respect to the trust and the estate while

·2· ·simultaneously being a plaintiff in the case in Chicago?

·3· · · · A· · I do not.

·4· · · · Q· · As the trustee of the trust, the Simon

·5· ·Bernstein Trust, will the proceeds of the estate, once

·6· ·they are disbursed, be disbursed to that trust of which

·7· ·you are a trustee?

·8· · · · · · ·MR. SIMON:· Objection; speculation.

·9· · · · Q· · To your knowledge, is that your understanding

10· ·of the mechanics of it?

11· · · · A· · I do believe that that's correct.

12· · · · Q· · And you agree that, if you are successful as a

13· ·plaintiff in the Chicago case, the amount of assets

14· ·available in the estate to be disbursed to the trust of

15· ·which are you a trustee will be reduced, correct?

16· · · · A· · Could you -- could you ask me that in a

17· ·different way?

18· · · · Q· · Yes.· If you are successful as a plaintiff in

19· ·the Chicago case and the proceeds of the insurance

20· ·policy regarding which we are all litigating is

21· ·disbursed to the plaintiffs in the Chicago case, those

22· ·funds will not be disbursed to the estate.· You

23· ·understand that?

24· · · · A· · I do.

25· · · · Q· · And, therefore, the estate will have less
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·1· ·funds to disburse to the trust of which you are a

·2· ·trustee.· Do you understand mechanically that's what

·3· ·would happen in that circumstance?

·4· · · · A· · I -- I do.

·5· · · · Q· · So you don't perceive a conflict in those

·6· ·roles?

·7· · · · A· · I do not.

·8· · · · Q· · Okay.· Now, the date of your father's death

·9· ·was September 13, 2012, correct?

10· · · · A· · Yes.

11· · · · Q· · Prior to the time that your father died, were

12· ·you aware of the existence of any trust with regard to

13· ·any life insurance policy?

14· · · · · · ·MR. SIMON:· Objection; vague.

15· · · · A· · Can you define "existence"?

16· · · · Q· · Well, when did you first learn that -- well,

17· ·strike that.

18· · · · · · ·In the lawsuit in Chicago, you're aware that

19· ·the plaintiffs are promoting the notion that there is a

20· ·1995 insurance trust which should receive the funds of

21· ·the insurance proceeds, correct?

22· · · · A· · Correct.

23· · · · Q· · When did you first become aware of the

24· ·existence of the trust that is being promoted as the

25· ·beneficiary in the Chicago case?
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·1· · · · A· · I'm not sure that I can recall when I first

·2· ·remembered when there was a trust.

·3· · · · Q· · Did you learn of it before or after your

·4· ·father passed away?

·5· · · · A· · Before.

·6· · · · · · ·MR. STAMOS:· I just want to get oriented

·7· · · · mechanically here.· What we did was we have a bunch

·8· · · · of exhibits that we sent down, and the court

·9· · · · reporter was kind enough to break them into

10· · · · exhibits so that we could use them with some ease.

11· · · · I think there should be more than one set there I'm

12· · · · hoping.· And so we'll address those in a moment.

13· · · · Among them would be the affidavit that was

14· · · · submitted in support of the Motion for Summary

15· · · · Judgment.· I'm wondering if the court reporter

16· · · · could give that to the witness now, and it is

17· · · · Exhibit 19.

18· · · · · · ·(Exhibit 19 was marked for identification.)

19· · · · Q· · (By Mr. Stamos) Now, first of all,

20· ·Mr. Bernstein, can you tell me, who drafted this

21· ·affidavit?

22· · · · A· · Can you explain -- help me with the term

23· ·"draft"?

24· · · · Q· · Who wrote it?· Who created it?· I'm not sure

25· ·how to put it otherwise, but let's start with that.
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·1· · · · A· · Counsel and -- and me, I guess.

·2· · · · Q· · Mr. Simon --

·3· · · · A· · Correct.

·4· · · · Q· · -- and you?

·5· · · · A· · Correct.

·6· · · · Q· · What did you understand the purpose of the

·7· ·affidavit to be?

·8· · · · A· · To create a record of what my understanding

·9· ·was of the questions being addressed here.

10· · · · Q· · Now, if I could ask you, please, to look at --

11· ·I think it's the -- I don't know what page it is, but

12· ·it's -- I guess at the top it's Page 6 of 20, if you

13· ·look up there, and paragraph 25.· Do you see that?

14· · · · A· · I do.

15· · · · Q· · Now, that paragraph says that, "I, Ted

16· ·Bernstein, as trustee of the Bernstein Trust, retained

17· ·plaintiff's counsel and initiated the filing of this

18· ·action."

19· · · · · · ·Now, the first question I have for you is

20· ·what's the basis for your assertion that you are the

21· ·trustee of the Bernstein Trust?

22· · · · A· · What is the basis of my understanding?

23· · · · Q· · Yeah.

24· · · · A· · I guess a couple of different things would be

25· ·the basis of my understanding.
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·1· · · · Q· · What are they?

·2· · · · A· · David Simon told me I was the successor

·3· ·trustee.

·4· · · · Q· · Okay.

·5· · · · A· · I've seen documents that would lead me to

·6· ·believe that I was a successor trustee in some of the

·7· ·notes that were in the documents that I've seen.

·8· · · · Q· · What documents are those?

·9· · · · A· · Trust documents.

10· · · · Q· · Which trust documents are you referring to?

11· · · · A· · I'm referring to the trust document that owned

12· ·this trust.· I mean owned this policy.

13· · · · Q· · So do we share the understanding that no one

14· ·has located an executed copy of the 1995 trust?

15· · · · A· · We do.

16· · · · Q· · I have Exhibits 21 and 22.· I would ask the

17· ·court reporter to give those to you.

18· · · · · · ·(Exhibits 21 and 22 were marked for

19· ·identification.)

20· · · · Q· · Looking at number 21, I understand this to

21· ·have been a draft of -- represented to be a draft of a

22· ·trust that was found on a computer in the Simon law

23· ·office.· Have you seen this document before and is my

24· ·understanding correct as far as you know?

25· · · · A· · 21?
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·1· · · · Q· · Yeah.

·2· · · · · · ·(Pause.)

·3· · · · Q· · Does my question make sense or should I

·4· ·restate it?· It was kind of convoluted.

·5· · · · A· · Sure, please.

·6· · · · Q· · So looking at number 21, what do you

·7· ·understand that to be?

·8· · · · A· · An unexecuted copy of the irrevocable trust

·9· ·agreement.

10· · · · Q· · I'll tell you what.· When we're talking about

11· ·the '95 trust, how about if we both call it the '95

12· ·trust?· That way we won't confuse ourselves.· Because I

13· ·think I started by not doing that, and I don't want us

14· ·confused.· Okay?

15· · · · A· · The '95 trust, certainly.

16· · · · Q· · Have you seen this before?

17· · · · A· · Yes, I have.

18· · · · Q· · Is this one of the documents you're referring

19· ·to as being one of the bases for your belief that you

20· ·are the trustee of the '95 trust?

21· · · · A· · I believe so.

22· · · · Q· · When I look at Page 10, BT10, paragraph A

23· ·refers to the appointment of a successor trustee and it

24· ·refers to David Simon, and I'm wondering what about this

25· ·document implies to you that you would be the successor
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·1· ·trustee.

·2· · · · A· · Well, there's a couple of versions of this

·3· ·document if my recollection is correct, and -- or maybe

·4· ·not this document, but maybe forms of this document, and

·5· ·in another one of the forms of this document I have seen

·6· ·in this, what I believe would be the same or similar

·7· ·section, some handwritten notes that listed me as a

·8· ·successor trustee.

·9· · · · Q· · So, at least for our purposes, what I've shown

10· ·you as number 21 does not refer to you, correct?

11· · · · A· · That's correct.

12· · · · Q· · All right.· We'll get back to 21.

13· · · · · · ·Looking at 22 now, if you go to Page 20, I

14· ·understand, and tell me if you share this understanding,

15· ·that number 22 was a hard copy draft represented to be a

16· ·draft of the '95 trust that was found in a file

17· ·someplace in the Simon law office.· Do you share that

18· ·understanding?

19· · · · A· · I'm -- I'm not sure.· Could you repeat that

20· ·for me, please?

21· · · · Q· · Well, have you seen this before?

22· · · · A· · I have.

23· · · · Q· · What do you understand it to be?

24· · · · A· · A version, another version of the -- of the

25· ·trust document, of the '95 trust.
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·1· · · · Q· · It is also unexecuted, correct?

·2· · · · A· · Yes, it is.

·3· · · · Q· · When you look at Page BT20, do you see that?

·4· · · · A· · I do.

·5· · · · Q· · When you look at paragraph A under article 11,

·6· ·is that the handwriting you're talking about having

·7· ·seen?

·8· · · · A· · Yes, it is.

·9· · · · Q· · It says, "If for any reason --," it looks like

10· ·it says, "Shirley dead," et cetera, question mark,

11· ·right?

12· · · · A· · Yes.

13· · · · Q· · Then it says, "Does not continue to act as

14· ·trustee," and then it looks like it says, "Pam, Ted,"

15· ·right?

16· · · · A· · Yes.

17· · · · Q· · Whose handwriting is that, do you know?

18· · · · A· · I believe it to be David's.

19· · · · Q· · Did David ever have a conversation with you

20· ·about either of these documents, 21 or 22?

21· · · · A· · No.

22· · · · Q· · Other than those two documents that I've just

23· ·shown you, Exhibits 21 and 22, are you aware of any

24· ·other documents that exist that constitute drafts of the

25· ·1995 trust?
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·1· · · · A· · No.

·2· · · · Q· · So, as far as you know, these are the only

·3· ·drafts that are in our communal possession, correct?

·4· · · · A· · I believe so.

·5· · · · Q· · Earlier, in beginning to answer one of my

·6· ·questions, you said that David Simon was a source of

·7· ·your knowledge that you were the trustee.· Did you ever

·8· ·have a conversation with David in that regard, or

·9· ·conversations?

10· · · · A· · About him telling me that I was the successor

11· ·trustee?

12· · · · Q· · Yes.

13· · · · A· · Yes.

14· · · · Q· · When was the first time you and he talked

15· ·about that?

16· · · · A· · It was sometime after Simon's death.· I would

17· ·say after Simon's death.

18· · · · Q· · Do you have a sense for how long after Simon's

19· ·death?

20· · · · A· · No, I really don't.

21· · · · Q· · Who was present for that conversation?

22· · · · A· · Other than he and me, I don't know if anybody

23· ·was.

24· · · · Q· · What did you say to him?· What did he say to

25· ·you in that conversation?
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·1· · · · A· · I don't have any idea.

·2· · · · Q· · Well, did you talk about the '95 trust?

·3· · · · A· · Yes.

·4· · · · Q· · What did you say to him and what did he say to

·5· ·you?

·6· · · · A· · I can't recall the specifics, but it was about

·7· ·the fact that there was a trust that was unable to be

·8· ·located and who the -- the trustees were, who the

·9· ·successor trustees were.

10· · · · · · ·I can't be more specific with you than --

11· ·than -- than that.· I just don't recall, you know, the

12· ·specifics of the conversation at that point in time.

13· · · · Q· · All right.· At the point in time that you had

14· ·that conversation, did David have in his possession

15· ·either Exhibit Number 21 or Number 22, or had you seen

16· ·either of them by then?

17· · · · A· · I don't believe so.

18· · · · Q· · Is it fair to say that you didn't see 21 and

19· ·22 until sometime after your father died?

20· · · · A· · That's correct.

21· · · · Q· · Now, if you would go to -- looking back at

22· ·your exhibit now, which is number 19, if you would look

23· ·at paragraph 47.· Do you see that?

24· · · · A· · Yes.

25· · · · Q· · Now, you describe there that you participated

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

18
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 18 of 281   PageID 11713
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· ·in and conducted diligent searches of your father's

·2· ·home, office and condominium, and some further activity

·3· ·following that.· Can you tell me when those searches

·4· ·took place relative to his death?

·5· · · · A· · No, I can't.

·6· · · · Q· · Can you give me a time range?· If you think

·7· ·about the date of his death being in September, did you

·8· ·do that search October, November, December?

·9· · · · A· · I really -- I don't know the dates.

10· · · · Q· · Who else searched, or who searched with you,

11· ·if that's different?

12· · · · A· · I don't believe that anybody else searched

13· ·with me.

14· · · · Q· · Did anyone search separately for documents?

15· · · · · · ·MR. SIMON:· Object --

16· · · · A· · No.

17· · · · Q· · In paragraph 48 of Exhibit 19, it says, "I am

18· ·aware that the documents produced by Plaintiffs in this

19· ·matter also contain documents located by David Simon and

20· ·Pamela Simon in their offices in Chicago."· Do you see

21· ·that there?

22· · · · A· · I do.

23· · · · Q· · When do you understand they performed a search

24· ·of their offices in Chicago for documents relative to

25· ·the dispute we're in now?
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·1· · · · · · ·MR. SIMON:· Objection; speculation.

·2· · · · A· · I have no idea.

·3· · · · Q· · Well, you said that you're aware.· How were

·4· ·you made aware of that fact?

·5· · · · A· · By learning of it probably from conversations.

·6· · · · Q· · Conversations with whom?

·7· · · · A· · With David Simon, I would imagine.

·8· · · · Q· · But you don't know the source -- you can't

·9· ·tell me specifically the source of that information,

10· ·correct?

11· · · · A· · Well, you're asking for dates or source?

12· · · · Q· · Well, source is where I'm going now.

13· · · · A· · Source, I think it was with -- with David

14· ·Simon.

15· · · · Q· · What documents do you understand were located

16· ·and produced that were found in their offices?

17· · · · · · ·MR. SIMON:· Objection; speculation.

18· · · · Q· · Well, now, let's make sure we're clear.· I'm

19· ·never asking you to speculate -- there might be times

20· ·that I do ask you to speculate.· Sometimes that's a

21· ·useful question to ask.· So when Mr. Simon says,

22· ·"Objection; speculation," I'm asking you to tell me what

23· ·you know or you don't know or what you think.· So I just

24· ·want you to be aware that I'm not asking you to take

25· ·wild guesses about things.
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·1· · · · A· · Okay.

·2· · · · Q· · All right?

·3· · · · A· · Could you ask me that last question again,

·4· ·please.

·5· · · · Q· · Now I forget my question.

·6· · · · · · ·MR. SIMON:· Can you read the question?

·7· · · · · · ·MR. STAMOS:· Why don't you read that question

·8· · · · back.

·9· · · · · · ·(Candice Bernstein enters the room.)

10· · · · · · ·(Read back by the reporter.)

11· · · · · · ·MR. SIMON:· Same objection.

12· · · · · · ·Let's just take a one-minute break.

13· · · · · · ·(Recess taken.)

14· · · · · · ·MR. STAMOS:· Was there a question pending?

15· · · · · · ·(Read back by the reporter.)

16· · · · · · ·THE WITNESS:· And -- other than these

17· · · · documents, I would imagine, that you're asking me

18· · · · about?

19· · · · Q· · (By Mr. Stamos) Other than 21 and 22 you mean?

20· · · · A· · Yes.

21· · · · Q· · Yes.

22· · · · A· · Other than 21 and 22.· I believe there was a

23· ·document that was something to do with a filing to the

24· ·IRS concerning the trust.· There might have been a -- a

25· ·W-9 or something.· And I think that might be the extent
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·1· ·of it.

·2· · · · Q· · All right.· So let's then go to number 88,

·3· ·paragraph 88.· That's page 13 of 20.

·4· · · · A· · 88?

·5· · · · Q· · Yes.

·6· · · · A· · Okay.· It's on my Page 12, but okay.

·7· · · · Q· · Oh.· If you look at the top, does the top say,

·8· ·"13 of 20"?

·9· · · · A· · 13 of 20 on the top, it does.

10· · · · Q· · Yeah, I'm sorry.· I think actually we had

11· ·those numbered and sent to you, but the copy I had it

12· ·made from was never numbered.· So we'll refer to it as

13· ·Page 12.

14· · · · A· · Okay.

15· · · · Q· · All right.· So 88, it says here, "In 1995, I

16· ·was sharing office space with Simon Bernstein in

17· ·Chicago, as was your sister Pam and David."

18· · · · · · ·Now, first of all, during what years did you

19· ·share office space with your father in Chicago?

20· · · · A· · About these times, I'm going to say shared

21· ·office space in 1980 through 1995-ish.

22· · · · Q· · In 1995, did you leave for Florida?

23· · · · A· · Yes.· I began --

24· · · · Q· · Okay.

25· · · · A· · Yes, I began going to Florida in 1995 back and
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·1· ·forth.

·2· · · · Q· · It says, "In the summer of 1995, Simon

·3· ·Bernstein discussed with me that he was forming a life

·4· ·insurance trust with a policy and that I would be named

·5· ·one of the trustees for the life insurance trust."

·6· · · · · · ·Now, who was present for that conversation?

·7· · · · A· · Of course Simon Bernstein, my father, would

·8· ·have been present, but other than that I can't remember.

·9· · · · Q· · After you and he talked about that in 1995,

10· ·what was the next time you had any information or

11· ·knowledge regarding the existence, creation, changes to,

12· ·et cetera, regarding a trust in 1995, dated 1995?

13· · · · A· · I believe that would have been maybe a year, a

14· ·year and a half prior to my father's death when there

15· ·was a -- this -- the policy that was in this trust

16· ·lapsed and there was a reinstatement matter, and about

17· ·that time it would have -- it would have come up again.

18· · · · Q· · When you say, "It would have come up again,"

19· ·did you have a conversation with anyone at that time

20· ·about the 1995 trust?· In other words --

21· · · · A· · No.

22· · · · Q· · -- at the time that you were addressing the

23· ·reinstatement of the policy the year or two before he

24· ·died, did you have any conversation with him, not about

25· ·the reinstatement of the policy, but about the 1995
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·1· ·trust?

·2· · · · A· · No.

·3· · · · Q· · So any other time prior to his death that you

·4· ·had conversations with anyone about the 1995 trust?

·5· · · · A· · No.

·6· · · · Q· · Now, it says here that he told you you were

·7· ·going to be one of the trustees.· I take it you never

·8· ·saw an executed trust with you -- period, correct?

·9· · · · A· · Correct.

10· · · · Q· · So, therefore, you never saw an executed trust

11· ·with your name on it as trustee, correct?

12· · · · A· · Not -- not that I recall.

13· · · · Q· · Well, when you had the conversation with David

14· ·Simon that you described earlier in which you learned

15· ·that you were the replacement -- the successor trustee,

16· ·did you remember this conversation with your father, or

17· ·was that a different topic because in '95 he said you

18· ·would be the trustee, not a successor trustee?

19· · · · · · ·MR. SIMON:· Objection; vague.

20· · · · A· · So the conversation with David Simon would

21· ·have made perfect sense -- based on '88, would have made

22· ·perfect sense when he told me that I was, you know,

23· ·successor trustee.

24· · · · Q· · Right.· I mean, I know it would have made

25· ·perfect sense.· What I'm asking you is:· Did you hearken
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·1· ·back and say, "Oh, yeah, dad told me that," or something

·2· ·like that?

·3· · · · A· · Oh.· I don't recall.· I can't remember.

·4· · · · Q· · Then if you would go, please, to paragraph 97,

·5· ·it says, "Following the death of my father, my sister

·6· ·Pamela and brother-in-law David conducted searches of

·7· ·their office files and records and that's where they

·8· ·located the unexecuted drafts."· I take that to be 21

·9· ·and 22, correct?

10· · · · A· · Yes.

11· · · · Q· · Now, referring to the metadata that is in the

12· ·last sentence of that paragraph, if you would please

13· ·look at Exhibit 21, let me tell you what I understand

14· ·the facts to be, and tell me if you share the

15· ·understanding.· I always get a little confused about

16· ·metadata, but where it indicates, "Wednesday June 21,

17· ·1995," then says, "Modified," David's told us that's

18· ·actually the date the document was created.· Does that

19· ·sound like your understanding?

20· · · · · · ·MR. SIMON:· Objection; speculation.· This is

21· · · · not his database.· He knows nothing about it.

22· · · · · · ·MR. STAMOS:· Adam, if you've got an objection

23· · · · as to form, you may do that, but I don't expect you

24· · · · to give answers about what he knows or he doesn't

25· · · · know, because the affidavit says it includes a
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·1· · · · printout of metadata from the computer file for

·2· · · · this draft indicating it was last modified on

·3· · · · June 21st.· So he's got some knowledge; otherwise,

·4· · · · he wouldn't have signed the affidavit.· So please

·5· · · · don't tell him what he knows and doesn't know.

·6· · · · · · ·So I'm going to ask my question again.

·7· · · · Q· · (By Mr. Stamos) When you look at the metadata,

·8· ·do you understand -- this is my understanding.· Do you

·9· ·understand that, where it says, "Modified Wednesday

10· ·June 21, 1995" -- David Simon has told us that's the day

11· ·that the document was created.· Is that your

12· ·understanding of it?

13· · · · · · ·MR. SIMON:· Objection; speculation.

14· · · · A· · I just want to make sure that -- could you

15· ·help me out and -- where do you want me to look at on

16· ·this document in reference to what you're asking me?

17· · · · Q· · On the page you're looking at, is there --

18· · · · · · ·Can you see this (indicating)?

19· · · · · · ·Is there a little square box --

20· · · · A· · Yes, there is.

21· · · · Q· · -- rectangular box?· Okay.

22· · · · · · ·So you see those words there about -- on the

23· ·second half of it, so to speak, "Created, modified,

24· ·accessed"?

25· · · · A· · Yes, I do now, yeah.· Yes.
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·1· · · · Q· · What I understand David has testified to, and

·2· ·I believe it's on Page 90 of his deposition, is that

·3· ·where it says, "Modified," that was the day it was put

·4· ·in the computer; where it says, "September 3rd," that

·5· ·was the day it was re-entered into a new database,

·6· ·September 3, 2004; and where it says, "September 30,

·7· ·2013 accessed," that's the day it was taken off of the

·8· ·computer and ultimately printed so that we could see it.

·9· ·Do you share that understanding?

10· · · · · · ·MR. SIMON:· Objection; speculation.

11· · · · A· · I don't.· I don't have any idea what this --

12· ·all this means.

13· · · · Q· · Do you know what date it was that this

14· ·document, 21, was taken off of the computer?

15· · · · A· · I don't.

16· · · · Q· · Where paragraph 98 says, "The second draft of

17· ·the Bernstein trust was located as a hard copy inside a

18· ·file folder within the stored files of David Simon," do

19· ·you know when that was found?

20· · · · A· · Back to this document (indicating)?

21· · · · Q· · Back to Exhibit Number 22, yes.

22· · · · A· · Okay.· Could you ask me that again, please?

23· · · · Q· · Yeah.· If you look at -- do you know when

24· ·Exhibit Number 22 was found?

25· · · · A· · I don't.
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·1· · · · Q· · How did you learn it was found?

·2· · · · A· · I learned of it from conversations with David.

·3· ·I learned of it reading these things.· I -- that's, I

·4· ·guess, the two ways I would have learned about it.

·5· · · · Q· · We're going to go through some emails in a

·6· ·moment, but I imagine that the discovery of those two

·7· ·drafts was considered to be an important step in this

·8· ·case for you, correct?

·9· · · · · · ·MR. SIMON:· Objection; speculation.

10· · · · Q· · Was it important or not?

11· · · · A· · I don't know.

12· · · · Q· · Did you think it was a positive development

13· ·from the point of view of the lawsuit, you as a

14· ·plaintiff in the Chicago lawsuit, that these documents

15· ·were found?

16· · · · · · ·MR. SIMON:· Objection; relevance.

17· · · · A· · I thought it was a positive development as a

18· ·layperson.

19· · · · Q· · How did you come to possess them so that you

20· ·could look at them?· Were they emailed to you from

21· ·Chicago?

22· · · · A· · I don't recall.

23· · · · Q· · Do you recall seeing them before today,

24· ·obviously?

25· · · · A· · Yes.
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·1· · · · Q· · Do you recall seeing him before the lawsuit

·2· ·was filed in Chicago?

·3· · · · A· · I don't recall.

·4· · · · Q· · Now, a couple of more things about your

·5· ·affidavit.

·6· · · · · · ·Some of these things that are in here -- I'd

·7· ·like you, if you would, to look at paragraph 21, would

·8· ·you, of Exhibit Number 19.· Do you see paragraph 21?

·9· · · · A· · I do.

10· · · · Q· · Now, the first sentence where it says, "The

11· ·Simon Bernstein Irrevocable Insurance Trust dated

12· ·6/21/95 is an irrevocable life insurance trust formed in

13· ·Illinois as further described below," does that assume

14· ·that the trust -- your statement that it is a trust, is

15· ·that based upon your understanding that it was executed?

16· · · · A· · If I'm understanding your question correctly,

17· ·yes.

18· · · · Q· · What's the basis for your understanding that

19· ·it was executed?

20· · · · A· · That -- number one, that David told me that it

21· ·was; number two, that there were filings that had tax ID

22· ·number.· I believe I -- there was a form that may have

23· ·been filled out for the insurance company that named the

24· ·beneficiary -- I mean -- yeah, that named the life

25· ·insurance trust as the beneficiary, and maybe there was
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·1· ·an Equifax reporting where I think Simon said --

·2· ·mentioned that the contingent beneficiary of the life

·3· ·insurance policy was an irrevocable trust, just --

·4· · · · Q· · But in terms of your father having signed the

·5· ·document, the knowledge of that is based on what David

·6· ·Simon told you, correct?

·7· · · · A· · Yes.

·8· · · · Q· · Look if you will, at paragraph 40, which is on

·9· ·page -- I'm guessing 7 at the bottom.

10· · · · A· · 40?

11· · · · Q· · Yes, paragraph 40, the last line of that.

12· · · · · · ·Do you see that?

13· · · · A· · I do.

14· · · · Q· · It says, "The vivo was dissolved in 1998 upon

15· ·dissolution of S.B. Lexington, Inc."· How do you know

16· ·that?

17· · · · A· · I know that from -- from David.

18· · · · Q· · Where it says, paragraph 41, "Robert Spallina,

19· ·Esquire was named a third-party defendant to Eliot's

20· ·claims," how do you know that?

21· · · · A· · I'm not sure how I know it.· I just -- I'm not

22· ·exactly sure that I even understand that question.

23· · · · Q· · You don't understand the question or the

24· ·assertion in 41?

25· · · · A· · Your question of how I know something.
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·1· · · · Q· · Well, how did you become aware?· How did you

·2· ·become aware of the statement of the fact asserted in

·3· ·paragraph 41, that Robert Spallina, Esquire was named a

·4· ·third-party defendant to Eliot's claims?· How do you

·5· ·know that to be true?

·6· · · · A· · Probably from seeing documents where he was a

·7· ·named defendant.

·8· · · · Q· · Would that also be true with regard to the

·9· ·succeeding paragraphs, 42, 43, 44?

10· · · · A· · Okay.· So I've read those subsequent

11· ·paragraphs.· What is the question about them?

12· · · · Q· · How do you know the facts asserted in those

13· ·paragraphs?

14· · · · A· · Well, they're all different paragraphs about

15· ·different things, so some --

16· · · · Q· · Well, we'll go through them one by one.

17· ·That's fine.

18· · · · A· · Okay.

19· · · · Q· · How do you know that National Services

20· ·Association was named as a third-party defendant to

21· ·Eliot's claim?

22· · · · A· · From seeing documents or from -- and/or from

23· ·having conversations with David and counsel.

24· · · · Q· · How about Benjamin Brown filed a motion to

25· ·intervene?· How did you know that?
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·1· · · · A· · From conversations with -- with counsel or

·2· ·seeing documents.

·3· · · · Q· · Look at page 59 -- I'm sorry, paragraph 59 on

·4· ·Page 9, please, and in that first sentence, it says,

·5· ·"During the application process, the insurer conducted a

·6· ·routine underwriting investigation of Simon Bernstein

·7· ·prior to approving his policy."· How do you know that?

·8· · · · A· · From conversations with counsel, and also

·9· ·there were a lot of documents that the insurance company

10· ·sent over to me at the time that this policy was going

11· ·through the reinstatement process.· So these are all

12· ·pretty common things for -- for me to see in -- in an

13· ·insurance company's document like that.

14· · · · · · ·I'm -- I'm -- I think it would be also in

15· ·something about an application process that may have

16· ·been through the discovery of the documents that the

17· ·insurance company provided in that reinstatement

18· ·process.

19· · · · Q· · Look at paragraph 70, please.· It's on Page

20· ·10.

21· · · · A· · Okay.

22· · · · Q· · It says, "On or about June 5, 1992, a letter

23· ·was submitted on behalf of the policyholder informing

24· ·the insurer that LaSalle National Trust was being

25· ·appointed as successor trustee."· Did you become aware

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

32
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 32 of 281   PageID 11727
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· ·of that by reviewing documents in this case?

·2· · · · A· · Yes, I believe so.

·3· · · · Q· · Likewise, the June 17, 1992, acknowledgment by

·4· ·the insurer is also something you learned long after

·5· ·1992, correct?

·6· · · · A· · Yes.

·7· · · · Q· · That's all I want to talk to you about your

·8· ·affidavit for now.· I want to walk through the emails

·9· ·with you, if we can.· I think they've been numbered.

10· ·I'd like to begin with Exhibit Number 1.

11· · · · · · ·(Exhibit 1 was marked for identification.)

12· · · · Q· · Do you have that in front of you?· I believe

13· ·it's marked Exhibit Number 1 with Bates numbers TS4965

14· ·to 4966.· Do you see that?

15· · · · A· · Yes, I do.

16· · · · Q· · Now, this is dated -- it's a string that

17· ·begins, it looks like, on October 15th and ends on

18· ·October 19th, if I'm looking at that correctly.· So we

19· ·have to read the second page first.· Okay?

20· · · · A· · Yes.

21· · · · Q· · Now, as best I'm able to tell, this is the

22· ·earliest email that I have on the subject matter of

23· ·obtaining the life insurance proceeds that we're

24· ·addressing here.· Do you know when the process began, if

25· ·this was the beginning of the process or was there
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·1· ·effort and discussion about that prior to October 15,

·2· ·2012?

·3· · · · A· · I do not know.

·4· · · · Q· · What's the first conversation you recall with

·5· ·anyone after your father's passing about the insurance

·6· ·policy and the trust and so forth?

·7· · · · A· · My recollection would be with Robert Spallina

·8· ·and/or Don Tescher.

·9· · · · Q· · If we're looking here at Exhibit Number 1,

10· ·Page 2 of that exhibit, on the 15th it looks like Pam

11· ·wrote, "Hi all.· Do you have time for a status," to

12· ·which Spallina writes, "There are no updates at this

13· ·time."· Does that imply to you that there must have been

14· ·communications before October 15th about the insurance

15· ·policy?

16· · · · · · ·MR. SIMON:· Objection; speculation.

17· · · · A· · No, it doesn't.

18· · · · Q· · It doesn't?

19· · · · A· · No.

20· · · · Q· · So, when he says there are no updates, would

21· ·that not imply to you that he knew there was something

22· ·to be updated and, therefore, would have been familiar

23· ·with the topic?

24· · · · A· · I -- I'm not sure.· There were a lot of things

25· ·going on about a lot of topics.· So the question "Do you
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·1· ·have time for status --"

·2· · · · Q· · Okay.

·3· · · · A· · ·-- I -- I can't be sure what led up to the --

·4· ·to that question being asked without any more guiding

·5· ·information in that sentence.

·6· · · · Q· · Did you have an understanding that

·7· ·Mr. Spallina submitted a claim to the insurance company

·8· ·representing himself to be the trustee of the '95 trust?

·9· · · · A· · Can you ask me that again?· There was wind or

10· ·something.

11· · · · Q· · I'm sorry.· That's actually a train.

12· · · · · · ·Do you understand that Mr. Spallina made

13· ·application to the insurance company for the proceeds of

14· ·the insurance stating that he was the trustee of the

15· ·trust?

16· · · · A· · I do understand that, yes.

17· · · · Q· · When is the first time you became aware that

18· ·Mr. Spallina was going to make an application

19· ·identifying himself as the trustee?

20· · · · A· · I'm -- I will say after Simon's death

21· ·obviously, but other than that, I don't -- I can't tell

22· ·you what the time period was.

23· · · · Q· · Did you ever have a -- were you aware he was

24· ·going to do that before he did it?

25· · · · A· · I was not.
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·1· · · · Q· · You were only aware of that after he was --

·2· ·after he did it?

·3· · · · A· · After he did it.

·4· · · · Q· · How did you become aware of that?

·5· · · · A· · Through conversations with Robert Spallina.

·6· · · · Q· · Look, if you will, at the top of -- I'm sorry,

·7· ·look at the middle, from Robert Spallina, October 19th,

·8· ·to Pam Simon, copied to you.· Do you see that?

·9· · · · A· · We're on Page 1 now?

10· · · · Q· · Yes, we are.

11· · · · A· · Page 1, and you want me to pick up where?

12· · · · Q· · Where it says, right in the middle, "Pam, my

13· ·office is processing."

14· · · · A· · Yeah.

15· · · · Q· · Do you see that?

16· · · · A· · Yes, I do.

17· · · · Q· · And you were copied on this, correct?

18· · · · A· · I was.

19· · · · Q· · It says, "My office is processing --" this is

20· ·from Spallina.· "My office is processing the claim as

21· ·your father was the owner of the policy and the proceeds

22· ·will likely be paid to the estate in the absence of

23· ·finding the trust."

24· · · · · · ·Is it fair to say -- did you understand at

25· ·that point it was understood that the trust could not be
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·1· ·located, the '95 trust?

·2· · · · · · ·MR. SIMON:· Objection; speculation, form.

·3· · · · A· · Yes.

·4· · · · Q· · Then he says, "As I mentioned previously,

·5· ·there was a discussion with the carrier about possibly

·6· ·using the 2000 trust (the one you are carved out of but

·7· ·would be split five ways according to Ted), but I am not

·8· ·sure that we will achieve that result."· Do you see

·9· ·that?

10· · · · A· · I do.

11· · · · Q· · What was the first conversation you had with

12· ·Mr. Spallina about the possibility of submitting the

13· ·claim to the insurance company using the 2000 trust?

14· · · · A· · Around the same time that these discussions

15· ·were going on.

16· · · · Q· · When did you become aware that the 2000 trust

17· ·existed?

18· · · · A· · Around this same time period.

19· · · · Q· · When you first had that conversation with

20· ·Mr. Spallina, what did you say to him and what did he

21· ·say to you about using the 2000 trust to submit a claim

22· ·to the insurance company?

23· · · · · · ·MR. SIMON:· Objection; privilege.

24· · · · · · ·Don't answer.

25· · · · · · ·MR. STAMOS:· Privilege?· Privilege of who for
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·1· · · · whom?

·2· · · · · · ·MR. SIMON:· Attorney-client.· He was his

·3· · · · attorney.· Spallina was his attorney.· You're

·4· · · · asking about a conversation between him and his

·5· · · · attorney.

·6· · · · Q· · Well, he was your attorney personally or as

·7· ·trustee or what?

·8· · · · A· · He was my attorney as trustee.

·9· · · · Q· · Trustee of what?

10· · · · A· · Shirley Bernstein Trust.

11· · · · Q· · Did the Shirley Bernstein Trust have an

12· ·interest in the insurance policy that we're litigating

13· ·about?

14· · · · A· · It did not.

15· · · · Q· · So what did the conversation you had with him

16· ·about the 2000 trust have to do with your role as

17· ·trustee of Shirley's trust?

18· · · · · · ·MR. SIMON:· Same objection; privilege.

19· · · · · · ·Don't answer.

20· · · · · · ·MR. STAMOS:· Well, I'm not asking for a

21· · · · conversation.· I'm trying to establish -- I think

22· · · · that you're obligated to establish the basis of a

23· · · · privilege objection, and I'm entitled to test the

24· · · · existence of the privilege.

25· · · · · · ·You've declared that Mr. Spallina was his
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·1· · · · lawyer.· He's now told me Mr. Spallina was his

·2· · · · lawyer as trustee of Shirley's trust, and he's now

·3· · · · established with me that Shirley's trust had no

·4· · · · interest in the subject matter of the insurance

·5· · · · policy, while we know that Mr. Bernstein has a

·6· · · · personal interest in the result of the insurance

·7· · · · policy.· So I don't see how Mr. Spallina was his

·8· · · · lawyer with regard to this topic.

·9· · · · · · ·Do you have a basis for asserting that?

10· · · · · · ·MR. SIMON:· He consulted with him as an

11· · · · attorney on this matter.· That's my basis.

12· · · · Q· · (By Mr. Stamos)· Is that true, Mr. Bernstein.

13· · · · · · ·THE WITNESS:· Answer?

14· · · · · · ·MR. SIMON:· (Nonverbal response.)

15· · · · A· · Is it true that I consulted with him about

16· ·this matter?

17· · · · Q· · That you consulted with him about this matter

18· ·in a capacity other than as the trustee of Shirley's

19· ·trust.

20· · · · · · ·And I don't mean to be disrespectful by saying

21· ·"Shirley's trust".· I'm just shortening --

22· · · · A· · Sure.

23· · · · Q· · Is "sure" the answer to my question or

24· ·response to my comment there?

25· · · · A· · Oh.
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·1· · · · Q· · I'm sorry, I'm confused.

·2· · · · · · ·MR. ROSE:· Do you want to confer about the

·3· · · · privilege issue if you're confused?

·4· · · · · · ·MR. STAMOS:· I do.· I do.

·5· · · · · · ·Would you please recite the question again to

·6· · · · the witness leaving out my comment about Shirley.

·7· · · · · · ·MR. SIMON:· We're going to take a minute and

·8· · · · confer on a privilege issue.

·9· · · · · · ·MR. STAMOS:· That's a good idea.

10· · · · · · ·(Recess taken.)

11· · · · · · ·MR. STAMOS:· All right.· So can we read the

12· · · · last question back to the witness without my

13· · · · editorial comment at the end.

14· · · · · · ·(Read back by the reporter.)

15· · · · Q· · (By Mr. Stamos) Can you answer that, please.

16· · · · · · ·THE WITNESS:· Could you read it back to me

17· · · · again, please.

18· · · · Q· · Actually, you know what, let me stop there.

19· ·Let me ask a couple of more questions and I'll get back

20· ·to that.

21· · · · · · ·Would you agree with me that Exhibit Number 1

22· ·reflects an email by Mr. Spallina to yourself and to Pam

23· ·with regard to the subject matter of the potential use

24· ·of the 2000 trust?

25· · · · A· · Yes.
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·1· · · · Q· · And, likewise, the email from yourself at the

·2· ·top to Mr. Spallina and to Pam is talking generally here

·3· ·about making the application to the insurance company,

·4· ·correct?

·5· · · · A· · Correct.

·6· · · · Q· · So you made Pam privy to your conversations

·7· ·and your communications with Mr. Spallina with regard to

·8· ·this topic, correct?

·9· · · · A· · Well, I don't know if I made her privy, but

10· ·this was a chain of people in -- in this email going,

11· ·you know, between two and three people.

12· · · · Q· · Right.· But you were the only one who was the

13· ·trustee of Shirley's trust, correct?

14· · · · A· · Yes.

15· · · · · · ·MR. STAMOS:· All right.· Well, let me just add

16· · · · that, not only do I still not understand what the

17· · · · basis for a privilege would be, but if there was a

18· · · · privilege, it was waived by including Pam in these

19· · · · communications.· So do I need to establish that any

20· · · · more, Adam, or can I ask more questions?

21· · · · · · ·MR. SIMON:· If depends what the question is.

22· · · · If it's about these emails, that's fine.· If it's

23· · · · about conversations between Robert and him

24· · · · personally, it's not fine.· It's privileged.

25· · · · · · ·MR. STAMOS:· All right.
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·1· · · · Q· · (By Mr. Stamos) Were there any other

·2· ·conversations in which you and Pam and he participated

·3· ·with regard to the subject matter of the 2000 trust?

·4· · · · A· · No, not that I recall.

·5· · · · Q· · What was the notion behind the potential for

·6· ·using the 2000 trust?

·7· · · · · · ·MR. SIMON:· Objection; speculation.

·8· · · · A· · I don't know.

·9· · · · Q· · When Mr. Spallina made the application to the

10· ·company identifying himself as the trustee of the '95

11· ·trust, was he acting as your lawyer at that time?

12· · · · · · ·MR. SIMON:· Objection; form.· I think you said

13· · · · made an application to an insurance company?

14· · · · Q· · I thought we established earlier that you were

15· ·aware that Mr. Spallina had applied to the insurance

16· ·company for distribution of the proceeds to the '95

17· ·trust and had done that representing himself to be the

18· ·trustee of the '95 trust.· Did I hear that correctly?

19· · · · A· · Yes.

20· · · · Q· · Okay.· When he did that, was he your lawyer

21· ·then?

22· · · · A· · Yes.

23· · · · Q· · So are you telling us that he submitted that

24· ·as your lawyer without your knowledge?

25· · · · A· · I'm telling you that, if that's what he did as

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

42
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 42 of 281   PageID 11737
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· ·my -- if that's what he did, he was doing it as my

·2· ·attorney.

·3· · · · Q· · But you're telling me that he did it without

·4· ·your knowledge?

·5· · · · A· · I'm telling you that, if he did it, he did it

·6· ·as my attorney.· Whether he did it with my knowledge or

·7· ·not, that's something I think I've said I -- I don't

·8· ·remember.

·9· · · · Q· · When you say he did it as your attorney, are

10· ·you saying he did it as your attorney in your capacity

11· ·as the trustee of Shirley's trust?

12· · · · A· · All my --

13· · · · · · ·MR. SIMON:· Objection; speculation.

14· · · · · · ·MR. STAMOS:· Well, I mean, I'm not sure what's

15· · · · speculative about that.

16· · · · Q· · Can you answer that question?

17· · · · · · ·MR. SIMON:· Yeah, I can answer what's

18· · · · speculative about it.· He --

19· · · · · · ·MR. STAMOS:· No, no, no.· I haven't asked you

20· · · · any questions.· I'm asking the witness.· I'm not

21· · · · asking you to explain to the witness now how to

22· · · · calculate this as being speculative.· I'm asking

23· · · · the question.

24· · · · · · ·I'm going to ask the court reporter to read

25· · · · that question back.
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·1· · · · · · ·(Read back by the reporter.)

·2· · · · A· · I'm saying that my conversations with Robert

·3· ·Spallina, I viewed him as my counsel.· In any

·4· ·conversations I had with Robert Spallina, I expected

·5· ·that the attorney-client privilege was there.

·6· · · · Q· · But what I'm trying to get at is, do you have

·7· ·an understanding as to in what -- because you have --

·8· ·you wear many hats apparently.· Are you saying he was

·9· ·your attorney in every hat you wore?

10· · · · · · ·MR. SIMON:· Object to form.

11· · · · Q· · Do you understand my question?

12· · · · A· · I believe I do.

13· · · · Q· · Okay.· Are you telling us that he was your

14· ·attorney in each of the capacities you have that relate

15· ·to the subject matter of this lawsuit?

16· · · · A· · In these -- in these matters --

17· · · · Q· · For your father's --

18· · · · A· · Yes.

19· · · · Q· · So that would include he was your attorney as

20· ·the trustee of Shirley's trust; he was your attorney as

21· ·the successor trustee of the '95 trust; and he was your

22· ·personal attorney?

23· · · · A· · As everything that relates to these matters,

24· ·yes, I -- I viewed Robert as my attorney.

25· · · · Q· · Did he ever disclose to you potential issues
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·1· ·of conflict that arose by virtue of the divergent roles

·2· ·you have as I've just described, and perhaps there are

·3· ·other roles?

·4· · · · · · ·MR. SIMON:· Objection; privilege.

·5· · · · · · ·MR. STAMOS:· Privilege for which attorney --

·6· · · · · · ·MR. SIMON:· If that's not privileged, nothing

·7· · · · is.

·8· · · · · · ·MR. STAMOS:· Well, we're going to have to

·9· · · · litigate about this, so I'm trying to figure out --

10· · · · · · ·MR. SIMON:· That's fine.

11· · · · · · ·MR. STAMOS:· -- a privilege in which

12· · · · attorney-client relationship?· The attorney-client

13· · · · relationship of him to --

14· · · · · · ·MR. SIMON:· You just asked -- Jim, let me

15· · · · answer your question.· You just asked about a

16· · · · conflict in many different capacities, correct?

17· · · · · · ·MR. STAMOS:· Yes.

18· · · · · · ·MR. SIMON:· So any of those capacities or all

19· · · · of them, it's privileged, and that's --

20· · · · · · ·MR. STAMOS:· I understand conceptually.· What

21· · · · I'm asking you is, in which capacity are you saying

22· · · · there was a conversation that resulted in a

23· · · · privileged conversation?

24· · · · · · ·MR. SIMON:· In the capacity that he was the

25· · · · client and Robert was the attorney, and we won't be
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·1· · · · talking about conversations between them that are

·2· · · · privileged.

·3· · · · Q· · (By Mr. Stamos) Are you going to follow your

·4· ·lawyer's instruction not to answer any questions about

·5· ·conversations you had with Robert Spallina?

·6· · · · A· · I am.

·7· · · · Q· · Will that extend to conversations that are

·8· ·memorialized in the emails that we're going to be

·9· ·reviewing here?

10· · · · · · ·MR. SIMON:· I will --

11· · · · · · ·Is that for me or him?

12· · · · · · ·MR. STAMOS:· Well, that's for him, but I guess

13· · · · I'm curious --

14· · · · · · ·(Cross-talking.· Interruption by the

15· ·reporter.)

16· · · · · · ·MR. SIMON:· We won't assert privilege where

17· · · · there's a third party on the email or it's been

18· · · · disclosed because we didn't assert the privilege.

19· · · · · · ·MR. STAMOS:· Okay.· I just want to state that

20· · · · my position, so to give you an opportunity to

21· · · · modify yours, is that, by virtue of our having been

22· · · · produced these emails, and we're going to go

23· · · · through more, which themselves give us partial

24· · · · information about conversations that took place and

25· · · · communications that took place about the topics

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

46
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 46 of 281   PageID 11741
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· · · · we're addressing, such as the potential use of the

·2· · · · 2000 trust, that the privilege was waived, that you

·3· · · · can't -- that's number one.

·4· · · · · · ·And, number 2, that these documents reflect

·5· · · · that the communications on these topics were not

·6· · · · conducted solely between Mr. Spallina, as

·7· · · · Mr. Bernstein's lawyer, and Mr. Bernstein, but were

·8· · · · conducted among Mr. Spallina and Mr. Bernstein and

·9· · · · others who did not have his capacities regarding

10· · · · these matters and was waived in that way as well.

11· · · · · · ·So that's my position, and I ask you to

12· · · · reconsider yours.· Otherwise, we'll have to have

13· · · · the judge address it.

14· · · · · · ·MR. SIMON:· We'll likely have to have the

15· · · · judge address it, but we'll consider it at a break.

16· · · · · · ·MR. STAMOS:· Okay.

17· · · · Q· · (By Mr. Stamos) Did you personally make a

18· ·judgment or reach a conclusion as to whether the 2000

19· ·trust should be used as a beneficiary in making a

20· ·submission to the insurance company for proceeds of the

21· ·insurance policy?

22· · · · A· · I did not.

23· · · · Q· · Did you ever have a conversation with anyone

24· ·other than Mr. Spallina about the potential for using

25· ·the 2000 trust in making an application to the insurance
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·1· ·company?

·2· · · · A· · Possibly -- possibly Donald Tescher.

·3· · · · Q· · Did you ever have a conversation with your

·4· ·sister who would not have received proceeds of the

·5· ·policy if, in fact, the 2000 trust were employed?

·6· · · · A· · Not that I recall, no.

·7· · · · Q· · So this entire process was conducted, and at

·8· ·no point did you discuss with your sister the fact that

·9· ·if the 2000 trust were employed, in fact, she would be

10· ·cut out of the proceeds of the insurance policy?

11· · · · · · ·MR. SIMON:· Objection; asked and answered.

12· · · · · · ·You can answer.

13· · · · Q· · Is that correct?· That's your testimony?

14· · · · A· · That's correct.

15· · · · Q· · Did you have a conversation with anyone else

16· ·other than maybe Spallina and maybe Tescher?

17· · · · A· · About the 2000 trust document; is that the

18· ·question?

19· · · · Q· · Yes.

20· · · · A· · No, I don't believe so.

21· · · · Q· · Where Mr. Spallina writes to Pam here in the

22· ·middle of Exhibit Number 1, Page 1, "As I mentioned

23· ·previously, there was a discussion with the carrier

24· ·about possibly using the 2000 trust, the one you are

25· ·carved out of but would be split five ways according to
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·1· ·Ted, but I'm not sure that we will achieve that result."

·2· · Are you familiar with what he's talking about there?

·3· · · · A· · Yes.

·4· · · · Q· · What's he talking about there?

·5· · · · A· · It looks like he's talking about the fact that

·6· ·the 2000 document didn't include Pam, and he was

·7· ·probably -- he -- it looks like he may have been

·8· ·referencing, according to him, according to me, the --

·9· ·the -- there would be a split five ways.

10· · · · Q· · What was the basis for your belief that there

11· ·would be a split five ways?

12· · · · A· · There were conversations going on at that

13· ·point in time about how to -- what to do with, you know,

14· ·this insurance policy, and splitting it five ways was

15· ·what -- my understanding was how the -- what the

16· ·proceeds of the policy -- of the trust were going to be.

17· · · · Q· · The 2000 trust?

18· · · · A· · No, not the -- I knew nothing about a 2000

19· ·trust.

20· · · · Q· · Do you recall receiving this email where --

21· ·the last item in the string is from you, where

22· ·Mr. Spallina says, "As I mentioned previously, there was

23· ·a discussion with the carrier about possibly using the

24· ·2000 trust, the one you are carved out of but would be

25· ·split five ways according to Ted," doesn't that imply
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·1· ·that you were involved in a conversation about the 2000

·2· ·trust?

·3· · · · A· · I didn't have conversations with the carrier.

·4· ·Spallina had conversations with the carrier.· I did not.

·5· · · · Q· · No, no.· Doesn't this imply that you had a

·6· ·conversation with Mr. Spallina in which he says, "But it

·7· ·would be split five ways according to Ted"?· I mean, how

·8· ·would he know what Ted thought unless Ted told him, and

·9· ·you're Ted?

10· · · · A· · I -- I -- I can't help you there.· I don't

11· ·know what Spallina was thinking.

12· · · · Q· · In any event, so we've established that this

13· ·is a string of emails that you and Ted and Pam shared,

14· ·correct?· You and Spallina and Pam shared, correct?

15· · · · A· · Yes.

16· · · · Q· · And you would have seen them at or about the

17· ·time they're dated, correct?

18· · · · A· · Yes.

19· · · · Q· · Let me then go to Exhibit Number 2, which is

20· ·TS4489 through 92.

21· · · · · · ·(Exhibit 2 was marked for identification.)

22· · · · Q· · Again, we have to go back to front, and this

23· ·is a string of emails -- am I correct, this is a string

24· ·of emails in which you participated, the last one being

25· ·from you to Mr. Spallina, Pam Simon, David Simon and --
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·1· ·I guess Pam Simon twice, right?

·2· · · · A· · Yes.

·3· · · · Q· · Okay.· Going back to front, the first message

·4· ·appears to be from Pam to Spallina and to you saying,

·5· ·"Hi, Robert.· Any word on the proceeds," asking whether

·6· ·he needed help, correct?

·7· · · · A· · Yes.

·8· · · · Q· · Then the next item of the string is from

·9· ·Spallina to Pam saying, "Heritage responded back that

10· ·they need a copy of the trust instrument.· We do not

11· ·have a copy, and the only executed trust document that

12· ·we have in which the policy is listed as an asset is the

13· ·2000 trust prepared by Al Gortz."· Do you see that?

14· · · · A· · I do see that.

15· · · · Q· · This is dated, it looks like, November 19,

16· ·2012.· It is your email back.· "Highly unlikely they

17· ·will use another trust.· What is the SOP when a doc

18· ·can't be found?"· That's from you, right?

19· · · · A· · Yes, it is.

20· · · · Q· · And it's dated November 19, 2012, right?

21· · · · A· · Yes.

22· · · · Q· · Am I correct, as I'm reading this, at least by

23· ·November 19, 2012, no one has located Exhibits 21 and 22

24· ·that we talked about earlier, the unsigned drafts of the

25· ·trust, correct?
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·1· · · · · · ·MR. SIMON:· Objection; speculation.

·2· · · · A· · You are right, correct.

·3· · · · Q· · When you then go to the next page, 4490, it

·4· ·says, from Pam to you, copied to Spallina, "Please send

·5· ·the executed trust document before you respond to

·6· ·Heritage."· Do you remember what Pam -- what trust

·7· ·document she was talking about?

·8· · · · A· · I do not.

·9· · · · Q· · Is it fair to say the only executed document

10· ·you had that would be relevant at that point would have

11· ·been the 2000 trust document, correct?

12· · · · · · ·MR. SIMON:· Objection; speculation.

13· · · · Q· · As far as you knew.

14· · · · A· · Can you ask me that question again, please?

15· · · · Q· · Yeah.· Actually, it might help if I go above

16· ·that.· When you look at Spallina's note to you then, a

17· ·little bit below the halfway point of page 4409, it

18· ·says, from Spallina, "We are not responding to them with

19· ·the document from 2000.· We discussed that and you are

20· ·carved out under that document.· We need to find the

21· ·1995 trust ASAP."

22· · · · · · ·Do you understand that was him responding to

23· ·Pam where she said, "Please send the executed trust

24· ·document before you respond to Heritage"?

25· · · · A· · I -- I do.
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·1· · · · Q· · He must have been talking about the 2000

·2· ·trust, and he's telling her we're not going to use that

·3· ·trust because you're cut out, right?

·4· · · · A· · I can't say for sure, you know, why he's

·5· ·saying that, but that's, you know, what -- what it looks

·6· ·like from this document.

·7· · · · Q· · When you received this and saw it, is that

·8· ·what you assumed, that he's telling her we're not going

·9· ·to use the 2000 trust because you're cut out of it?

10· · · · · · ·MR. SIMON:· Objection; speculation.

11· · · · · · ·MR. STAMOS:· No.· I'm not asking him to

12· · · · speculate.

13· · · · Q· · I'm asking your perception when you read this.

14· · · · · · ·MR. SIMON:· No.· You asked him what he

15· · · · assumed, is what you asked.

16· · · · · · ·MR. STAMOS:· Well, I'm not asking him to

17· · · · speculate about what he assumed.· I'm asking him to

18· · · · tell me what he assumed, if he can remember.

19· · · · A· · I can't remember, but according to this,

20· ·that's what it looks like Spallina is saying.

21· · · · Q· · Okay.· That's fine.

22· · · · · · ·Then there's another letter -- there's another

23· ·note November 19th, the same date, from David Simon,

24· ·"May be able to achieve Sy's intended result through

25· ·waiver and settlement agreement."· That was the attempt
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·1· ·that was made to get all five children to sign off, and

·2· ·then you wouldn't need to worry about what the trust

·3· ·said or didn't say, correct?

·4· · · · A· · I believe so, yes.

·5· · · · Q· · Okay, excellent.· If you then look at Exhibit

·6· ·Number 3, it looks to me -- if you just take a quick

·7· ·look at this, it looks to me that this is an email from

·8· ·Pam, and you are among those copied --

·9· · · · A· · I don't have it.

10· · · · Q· · We don't have 3 yet.

11· · · · · · ·MR. STAMOS:· Oh, I'm sorry.· I'm sorry.· Could

12· · · · the court reporter please give it to him.

13· · · · · · ·(Exhibit 3 was marked for identification.)

14· · · · Q· · I just have a simple question for you.

15· ·Looking at this, am I correct that this is a letter --

16· ·an email that Pam sent and that you were copied on which

17· ·attempted to circulate a settlement agreement among you

18· ·to try to get the proceeds without the need for

19· ·litigation or worrying about the trusts?

20· · · · A· · That is what it looks like to me, yes.

21· · · · Q· · And you recall that effort was made, correct?

22· · · · A· · Yes.

23· · · · Q· · And it was not successful because Eliot would

24· ·not agree, correct?

25· · · · A· · I believe that's the reason why, yes.
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·1· · · · Q· · If you could then --

·2· · · · · · ·I'm sorry, continue to look at that exhibit,

·3· ·at 4519.· It said there was -- at the bottom, that's

·4· ·your email, correct, that says, "There was an exhaustive

·5· ·search for the original trust document from 1995 which

·6· ·is the beneficiary of the policy owned by dad.· Since

·7· ·we've have not been able to locate it," and then some

·8· ·further text.· Is it fair to say that as of December 6,

·9· ·2012, the drafts of the trust, Numbers 21 and 22, had

10· ·still not been located?

11· · · · A· · That is correct.

12· · · · Q· · Thank you.

13· · · · · · ·All right.· If you could then look at Exhibit

14· ·4.

15· · · · · · ·(Exhibit 4 was marked for identification.)

16· · · · Q· · Now, reading bottom to top here, which I think

17· ·we need to do, on Page 69, this is from you -- I'm

18· ·sorry, this is from Spallina to you, correct?

19· · · · A· · No.

20· · · · · · ·On 67 or -- a different page?

21· · · · Q· · I'm sorry.

22· · · · · · ·Oh, you got 67.· Okay, yeah, I'm sorry.  I

23· ·have two sets of them.

24· · · · · · ·When you're looking at Page 67, that's

25· ·Mr. Spallina writing to you, correct?
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·1· · · · A· · Well, I'm copied.

·2· · · · Q· · You are one of those to whom this was

·3· ·addressed, correct?

·4· · · · A· · Yes.

·5· · · · Q· · In it, Mr. Spallina was talking about options

·6· ·and trying to deal -- dealing with the situation where

·7· ·the agreement could not be achieved, right?

·8· · · · A· · Yes.

·9· · · · Q· · Among the things he said was, and this is in

10· ·the fourth line from the bottom, "As none of us can be

11· ·sure exactly what the 1995 trust said (although an

12· ·educated guess would point to the children in light of

13· ·the document prepared by Al Gortz in 2000), it is

14· ·important that we discuss further prior to spending more

15· ·money to pursue this option."· As of that day, and this

16· ·was dated January 22, 2013, none of you could know for

17· ·sure what it said, correct?

18· · · · A· · That's correct.

19· · · · Q· · Am I correct, as of this date, Exhibits 21 and

20· ·22 had not been located, correct?

21· · · · · · ·MR. SIMON:· Objection; speculation, asked and

22· · · · answered.

23· · · · A· · That's correct.

24· · · · · · ·MR. STAMOS:· No, it hasn't been asked.

25· · · · Q· · I'm sorry, what was the answer?
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·1· · · · A· · Correct.

·2· · · · Q· · Thank you.

·3· · · · · · ·MR. STAMOS:· Do you want to take a break now,

·4· · · · Adam?

·5· · · · · · ·MR. SIMON:· Please.

·6· · · · · · ·MR. STAMOS:· Okay.

·7· · · · · · ·(Recess taken.)

·8· · · · · · ·MR. STAMOS:· So now we're on Exhibit 5.

·9· · · · · · ·(Exhibit 5 was marked for identification.)

10· · · · Q· · (By Mr. Stamos) Now, I'm looking at Exhibit

11· ·Number 5.· Do you have page 65?· Is that the page number

12· ·at the bottom?

13· · · · A· · Yes.

14· · · · Q· · Looking at the message from Spallina, the

15· ·second one here - it looks like the top is from Lisa to

16· ·Spallina and Jill - where Spallina said, "I need to see

17· ·Pam's life insurance trust to answer the question," do

18· ·you know what question he was talking about?

19· · · · · · ·MR. SIMON:· Objection; speculation.

20· · · · A· · I don't.

21· · · · Q· · All right.· Then I'm going to skip Number 6.

22· · · · · · ·I'm just trying to cut this down so we can

23· ·move along.· I'm saving time by wasting a little bit of

24· ·time.

25· · · · · · ·I'm not going to talk to you about 7.
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·1· · · · · · ·If you would then look at Exhibit Number 8,

·2· ·please.

·3· · · · · · ·(Exhibit 8 was marked for identification.)

·4· · · · Q· · This is from Mr. Spallina to Eliot and

·5· ·yourself and -- to Pam, carbon copied to Eliot and

·6· ·yourself, Lisa, Jill and Christine, right?

·7· · · · A· · Correct.

·8· · · · Q· · See at the top there?

·9· · · · A· · Yes, you are correct.

10· · · · Q· · Thank you.· And I want to direct you to the

11· ·fourth paragraph up, the one that begins, "Let's stop

12· ·making."· Do you see that?

13· · · · A· · I do.

14· · · · Q· · The second sentence says, "Pam saw him execute

15· ·the trust with the same attorney that prepared her own

16· ·trust, a copy of which I have and will offer up to fill

17· ·in the boilerplate provisions."· Do you see that?

18· · · · A· · Yes.

19· · · · Q· · When you received this, did you understand

20· ·that to mean that Mr. Spallina understood that your

21· ·father's '95 trust was basically a mirror image of Pam's

22· ·and, therefore, he would use Pam's in order to fill in

23· ·the blanks with regard to boilerplate language?

24· · · · · · ·MR. SIMON:· Objection; speculation, form.

25· · · · Q· · I'm asking if that's your understanding.
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·1· · · · · · ·MR. SIMON:· You said did he understand that he

·2· · · · understood.· It's like two understandings removed.

·3· · · · · · ·MR. STAMOS:· If that's what I did, let me fix

·4· · · · it.

·5· · · · Q· · When Mr. Spallina wrote that and you received

·6· ·this and read it, was it your understanding that

·7· ·Mr. Spallina had the understanding that the 1995 trust

·8· ·was basically a copy, so to speak, of Pam's trust and,

·9· ·therefore, he could use Pam's trust to fill in the

10· ·missing boilerplate language that might be necessary to

11· ·be filled in?

12· · · · · · ·MR. SIMON:· Same objections.

13· · · · A· · You're using words like "mirror image" and

14· ·I -- I don't believe that he was looking at Pam's

15· ·document, according to this email, as a -- as a tool and

16· ·a mirror image.· I think he was using Pam's document

17· ·maybe as -- more as a guide, because I think they were

18· ·prepared around the same time by the same firm.· So --

19· ·but I can't honestly speculate what was in Spallina's

20· ·mind at the time he wrote this.

21· · · · Q· · Have you ever seen Pam's trust?

22· · · · A· · I have not.

23· · · · Q· · Then let's go to -- looking now at Exhibit

24· ·Number 9.

25· · · · · · ·(Exhibit 9 was marked for identification.)
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·1· · · · Q· · We have number 9 in front of you.· Page 51 and

·2· ·52, do you see that?

·3· · · · A· · I do.

·4· · · · Q· · This looks to be, going back on Page 52, an

·5· ·email that you drafted giving your analysis of the

·6· ·Heritage payout situation, and looking at that document,

·7· ·about seven lines down, as of that point the trust could

·8· ·not be located still, correct?

·9· · · · A· · Correct.

10· · · · Q· · I take it at that time Exhibits 21 and 22 were

11· ·still not located, because if they were, you would have

12· ·talked about them, correct?

13· · · · · · ·MR. SIMON:· Objection; speculation.

14· · · · A· · Correct.

15· · · · Q· · Then on Page 51, that's your email to your

16· ·siblings and Mr. Spallina in which -- in further

17· ·analysis -- this is actually to Eliot - I see - with

18· ·copies to your siblings responding to a prior email he

19· ·had written about what he thought the situation was,

20· ·correct?

21· · · · A· · Yes, sir.

22· · · · · · ·MR. STAMOS:· Now, if we could go, please, to

23· · · · Exhibit 10.

24· · · · · · ·(Exhibit 10 was marked for identification.)

25· · · · Q· · If you're looking at the bottom of Page 47,
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·1· ·this is part of a string that ends with Eliot writing on

·2· ·February 9th to yourself and to Pam, copies to many

·3· ·other people.· Do you see that?

·4· · · · A· · Yes, I do.

·5· · · · Q· · Then when you look at the bottom, the first

·6· ·email on that page where Pam says, on February 8, 2013,

·7· ·"Yeah, bad news.· We don't have copies of the policy.

·8· ·Dad probably took it when he emptied his office.

·9· ·Probably the trust, too."· Do you see that?

10· · · · A· · Yes, I do.

11· · · · Q· · Do you have any understanding as to how it

12· ·came to be that a copy of the draft trust was located at

13· ·a later date even though a search had already been done

14· ·trying to find the trust document itself?

15· · · · · · ·MR. SIMON:· Objection; speculation.

16· · · · A· · None.

17· · · · Q· · When the trust documents -- strike that.

18· · · · · · ·When the draft trust documents, Exhibits 21

19· ·and 22, were located, do you recall having any

20· ·conversation with anybody, Mr. Simon, your sister,

21· ·anything to the effect of, "How come you didn't find

22· ·these the first time you looked," or anything like that?

23· · · · A· · No, nothing like that with me, no.

24· · · · Q· · Did it strike you?· Did you wonder?· Whether

25· ·you had a conversation or not, did you wonder how it was
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·1· ·that they didn't find them the first time?

·2· · · · A· · No.

·3· · · · Q· · It didn't strike you as odd?

·4· · · · · · ·MR. SIMON:· Objection; asked and answered.

·5· · · · A· · No, it didn't.· Having searched for things

·6· ·before in my life, you search once, you search again,

·7· ·sometimes you come across things, especially old.· No,

·8· ·it didn't strike me as odd.

·9· · · · Q· · If you could look at Exhibit Number 11,

10· ·please.

11· · · · · · ·(Exhibit 11 was marked for identification.)

12· · · · Q· · This is another string here.· Beginning at the

13· ·bottom, this is your brother Eliot telling you that he's

14· ·seeking independent counsel, correct, on February 13,

15· ·2013?

16· · · · A· · Yes.

17· · · · Q· · Then the next email up, on February 14th, is

18· ·you to Robert Spallina saying, "Please move forward as

19· ·we discussed in the last group phone call in which we

20· ·decided to have Heritage pay your trust account or a

21· ·trust that you would act as trustee.· Heritage has

22· ·stated that they will pay based on a court order showing

23· ·that there's consensus among the 1995 trust

24· ·beneficiaries.· Let's get this done."

25· · · · · · ·My question about that is, as of that point,
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·1· ·was it your understanding that Eliot would agree to have

·2· ·such a court order entered?

·3· · · · A· · I don't know.

·4· · · · Q· · This communication with Mr. Spallina includes

·5· ·copies to all of your siblings as well as to Christine

·6· ·Yates, who was Eliot's attorney, correct?

·7· · · · A· · I -- I believe so.

·8· · · · Q· · Is it your position that this was

·9· ·attorney-client communication, as well, between you and

10· ·Mr. Spallina?

11· · · · · · ·MR. SIMON:· We didn't assert a privilege, if

12· · · · that's what you're asking.· I didn't object.

13· · · · · · ·MR. STAMOS:· Well, our position, for the

14· · · · record, is that you may not selectively employ the

15· · · · privilege.

16· · · · Q· · So my question is, was this an attorney-client

17· ·communication, as far as you were concerned?

18· · · · A· · In every communication I had with Robert

19· ·Spallina, I would expect that that privilege was there.

20· · · · · · ·MR. ROSE:· This is Alan Rose, just for the

21· · · · record, since I'm Mr. Bernstein's personal counsel.

22· · · · He's not asserting the privilege as to

23· · · · communications of this nature as responded in your

24· · · · email.· He's asserting privilege to private

25· · · · communications he had one-on-one with Robert
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·1· ·Spallina, who he considered to be his counsel.

·2· ·That's the position for the record and that's why

·3· ·the privilege is being asserted.

·4· · · · Continue.

·5· · · · MR. STAMOS:· No, I understand that.· It's just

·6· ·that our position is that, if one has an

·7· ·attorney-client relationship, in particular with

·8· ·regard to discussions concerning a particular

·9· ·topic, the privilege is waived when you do not

10· ·maintain the privilege with respect to certain

11· ·communications and you do with others, and that's

12· ·our position.· So --

13· · · · MR. ROSE:· Okay.· But for the record, since

14· ·you're going to argue this in Illinois potentially,

15· ·in every piece of litigation, certain things that

16· ·you communicate with your lawyer eventually find

17· ·their way into pleadings or communication with the

18· ·other side.· That does not mean that private

19· ·communication you have one-on-one with your lawyer

20· ·about various things when you're seeking legal

21· ·advice on a confidential basis are not privileged.

22· ·That's the sole basis upon which the privilege is

23· ·being asserted and it's going to continue to be

24· ·asserted.

25· · · · MR. STAMOS:· Can we proceed?
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·1· · · · · · ·MR. ROSE:· Absolutely.· Thanks.

·2· · · · · · ·MR. STAMOS:· Got it.

·3· · · · Q· · (By Mr. Stamos) In any event, looking at

·4· ·Exhibit 11, this was a -- whatever it says, this was an

·5· ·email series of -- exchange between yourself and Eliot

·6· ·and all the addressees, correct?

·7· · · · A· · It appears to be, yes.

·8· · · · Q· · Have you ever investigated to advise yourself

·9· ·as to what took place within the insurance company, that

10· ·is to say the insurance company records, as to your

11· ·father's interactions or lack of interactions with them

12· ·about beneficiary changes or ownership changes?

13· · · · A· · I -- I have not; did not do that.

14· · · · Q· · I take it you, therefore, have no knowledge

15· ·about that, no personal knowledge about that?

16· · · · A· · Can you tell me what "that" is again.

17· · · · Q· · About beneficiary changes that your father

18· ·either did send or did not send to the insurance

19· ·company.

20· · · · A· · Again, I'm going to go back to that time of

21· ·reinstatement where it was my understanding that the

22· ·beneficiary of this insurance policy was the trust,

23· ·so -- I think you stated something that wasn't entirely

24· ·accurate about that I didn't have any knowledge.

25· · · · Q· · Okay.· So your knowledge of it would have been
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·1· ·with regard -- I think we talked about that earlier.

·2· ·You told us what your role was in that -- what you knew

·3· ·about the reinstatement provision a couple of years

·4· ·before he died, correct?

·5· · · · A· · Yes, that's right.

·6· · · · Q· · All right.· We don't need to go over that

·7· ·again.· That, I understand.

·8· · · · · · ·Let's look, if we can, at Exhibit Number 14.

·9· · · · · · ·(Exhibit 14 was marked for identification.)

10· · · · Q· · Looking at that document, it looks like a

11· ·string that ends with an email from Mr. Spallina to Pam

12· ·and copied to yourself and David, correct?

13· · · · A· · Yes, that is correct.

14· · · · Q· · Now that email -- the initial email in that

15· ·string is one from David Simon -- I'm guessing to

16· ·Mr. Spallina, although it's not clear, where it says,

17· ·"Last of the docs we could dig up."· Do you see that?

18· · · · A· · I do.

19· · · · Q· · My assumption, although it's not clear from

20· ·the email, is that there was -- oh, yeah, I'm sorry.· At

21· ·the bottom you can see there's a PDF attachment, a

22· ·Document 9 PDF.· Do you see that on Page 6579?

23· · · · A· · Yes.

24· · · · Q· · Do you know what document he's referring to in

25· ·that email?
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·1· · · · A· · I don't.

·2· · · · Q· · If you would look at Exhibit Number 15,

·3· ·please.

·4· · · · · · ·(Exhibit 15 was marked for identification.)

·5· · · · Q· · This document, 6508 through 6512, is a string

·6· ·of emails that ends with one from you to Robert Spallina

·7· ·copied to several people, correct?

·8· · · · A· · It appears that way so far, yes.

·9· · · · Q· · Take your time.· Is that what that is?

10· · · · A· · Yes.

11· · · · Q· · The last email in that string is one that you

12· ·sent, correct?

13· · · · A· · Yes.

14· · · · Q· · When you say, "I think one of my --"· This is

15· ·to Robert: "Pam, Scooter, Jill, Lisa and I will be

16· ·discussing several related issues over the weekend," and

17· ·this is Saturday, March 16, 2013.· "I think one of my

18· ·previous emails asked you to hold off doing anything

19· ·concerning the life insurance policy after a specific

20· ·date.· Please continue to work with the insurance

21· ·company on our behalf."

22· · · · · · ·What were you talking about there?

23· · · · A· · I cannot remember.

24· · · · Q· · If you would please look at 6510.· It's the

25· ·third page of that exhibit.
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·1· · · · A· · Okay.

·2· · · · Q· · Do you see the reference to March 15, 2013

·3· ·there from Spallina?

·4· · · · A· · I see March 15, 2013.

·5· · · · Q· · Right.· 7:07 a.m., in the middle of that page?

·6· · · · A· · Yes, I do.

·7· · · · Q· · And Mr. Spallina wrote in this email string

·8· ·that ends with your last email, "There is a break in

·9· ·title and beneficiary designation prior to getting where

10· ·the confirmation letters state where we are today, Sy as

11· ·owner and the trust as beneficiary."· Do you know what

12· ·they're talking about?

13· · · · A· · I believe that I do.

14· · · · Q· · What did you understand Mr. Spallina was

15· ·conveying by that message?

16· · · · A· · That there was a previous owner or an initial

17· ·owner of this policy and that I think he was learning

18· ·about the -- the chain of -- of ownership of the policy

19· ·from the very beginning and its iterations over time

20· ·when -- after speaking with the insurance company.

21· · · · Q· · Did you understand this to be that

22· ·Mr. Spallina was told by the insurance company that

23· ·there was a break in title and beneficiary designation?

24· · · · A· · Well, I -- I'm -- only because I'm reading

25· ·what he said.· I don't know what he assumed that meant,
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·1· ·but I'm assuming from what I'm reading that he is saying

·2· ·that there was some break there.

·3· · · · Q· · And this was in response to your email from --

·4· ·it looks like --

·5· · · · · · ·Well, it looks like the times are a little bit

·6· ·odd there.· I'm not sure why that is.

·7· · · · A· · Right.

·8· · · · Q· · I wonder if one is eastern time and one is

·9· ·central time?

10· · · · A· · Between me and Robert?

11· · · · Q· · Yeah.· Could that have been possible?

12· · · · A· · Anything's possible, but unlikely, I think.

13· · · · Q· · Well, in any event, when you received that,

14· ·did you understand what he was talking about?

15· · · · A· · At the time, I probably did not.

16· · · · Q· · Now, looking at Exhibit 16, please.

17· · · · · · ·(Exhibit 16 was marked for identification.)

18· · · · Q· · Do you know who Mr. Welling is, before I ask

19· ·you any questions about the document?

20· · · · A· · I believe that he was someone connected to the

21· ·insurance company.

22· · · · Q· · I'd like you, if you will, to take a moment

23· ·and read Exhibit Number 12 -- I'm sorry, Exhibit

24· ·Number 16, back to front, and then I want to ask you

25· ·some questions about it.· It's not all that long.
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·1· · · · A· · So you'd like me to read all the pages in the

·2· ·email?

·3· · · · Q· · Yeah.

·4· · · · A· · Okay.

·5· · · · Q· · Just take a moment to read it.· The messages

·6· ·are actually pretty brief.

·7· · · · · · ·MR. ROSE:· While he's looking at that, I'd

·8· · · · just state for the record that TS5253, at the

·9· · · · bottom, clearly supports the assertion of the

10· · · · privilege.

11· · · · · · ·MR. STAMOS:· In as much as it includes Scott

12· · · · Welling on it, I'd have a hard time understanding

13· · · · how that supports the existence of a privilege,

14· · · · but --

15· · · · · · ·MR. ROSE:· Okay.

16· · · · Q· · (By Mr. Stamos) Have you had a chance to read

17· ·that yet, Mr. Bernstein?

18· · · · A· · Yes.· I'm -- yes, I have.

19· · · · Q· · I bet you recall this email string, correct?

20· · · · A· · Yes.

21· · · · Q· · It ends with a message from Mr. Spallina to

22· ·you which would have included all the rest of it,

23· ·correct?

24· · · · A· · Yes.

25· · · · Q· · What's this about?· What's the genesis of this
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·1· ·dispute that results in Mr. Spallina saying, "Ted, I'm

·2· ·done with this matter"?· What did you understand was

·3· ·going to happen?

·4· · · · A· · The change in who was going to be handling the

·5· ·life insurance policy at -- at around this time.

·6· · · · Q· · It was changed from whom to whom?

·7· · · · A· · From the Tescher & Spallina firm to Adam

·8· ·Simon.

·9· · · · Q· · Were there any discussions with the insurance

10· ·company about that prior to the lawsuit being filed in

11· ·Chicago?

12· · · · · · ·MR. SIMON:· Objection; speculation.

13· · · · A· · I've -- I simply don't know.

14· · · · Q· · You don't?

15· · · · A· · I do not.

16· · · · Q· · Now, when you then look at --

17· · · · · · ·I'm sorry, we'll go to the next exhibit, which

18· ·is -- it looks like Exhibit 17.

19· · · · · · ·(Exhibit 17 was marked for identification.)

20· · · · Q· · Now, looking at Exhibit Number 17, where

21· ·Mr. Tescher writes, "I feel that we have serious

22· ·conflicts in continuing to represent you as trustee to

23· ·the life insurance trust and need to withdraw from

24· ·further representation," do you see that?

25· · · · A· · I do.
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·1· · · · Q· · Now, first, this document is an email string

·2· ·that ends with Mr. Tescher sending an email to

·3· ·Mr. Welling, Mr. Spallina and also to yourself, as well

·4· ·as the Simons, correct?

·5· · · · A· · Yes.

·6· · · · Q· · You recall receiving this, do you?

·7· · · · A· · Now that I see it, I recall.

·8· · · · Q· · Now, where Mr. Tescher says that, "There's a

·9· ·serious conflict continuing to represent you as trustee

10· ·of the life insurance trust," is he referring to the

11· ·1995 trust?

12· · · · · · ·MR. SIMON:· Objection; speculation.

13· · · · A· · I believe that that's what he's referring to

14· ·here.

15· · · · Q· · I take it that he withdraw from representing

16· ·you in that capacity as of this email?

17· · · · A· · I -- I believe that to be the case.

18· · · · Q· · Did they continue to represent you in any

19· ·other capacity after that date?

20· · · · A· · Yes.

21· · · · Q· · In what capacities did they continue to

22· ·represent you?

23· · · · A· · As the -- counsel for the Shirley Bernstein

24· ·Trust.

25· · · · Q· · Do they continue to be your attorney in that
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·1· ·capacity?

·2· · · · A· · Currently?

·3· · · · Q· · Yes.

·4· · · · A· · They are not.

·5· · · · Q· · When did they cease being your attorney in

·6· ·that capacity?

·7· · · · A· · Early 2014 is my recollection.

·8· · · · Q· · What led to that?

·9· · · · A· · What led to that was --

10· · · · · · ·MR. ROSE:· Well, let me -- to the extent he's

11· · · · discussing communications he had with his former

12· · · · counsel, they would be privileged, and I would

13· · · · instruct him not to answer based upon any

14· · · · communications with his counsel.

15· · · · · · ·MR. STAMOS:· Okay.

16· · · · Q· · I don't agree with that, but I assume you're

17· ·going to follow your attorney's instruction not to

18· ·answer that?

19· · · · A· · Yes.

20· · · · Q· · All right.· We don't need to say anymore, but

21· ·we'll certify that.

22· · · · · · ·Leaving aside conversations then with

23· ·Mr. Spallina or Mr. Tescher, what led to their ceasing

24· ·to be your attorneys?

25· · · · A· · My recollection is that they withdrew.
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·1· · · · Q· · Okay.

·2· · · · A· · Again, we're going back quite a while, but I

·3· ·believe what led to them not being my attorneys is that

·4· ·they withdrew.

·5· · · · · · ·MR. ROSE:· And just for the record, there are

·6· · · · aspects of that that are not privileged, but you

·7· · · · asked him about his -- I just advised him not to

·8· · · · disclose his private, confidential communication

·9· · · · with them while they were still his lawyers.· That

10· · · · does not foreclose your questioning.

11· · · · · · ·MR. STAMOS:· No, what I asked him was what

12· · · · other circumstances led to that other than --

13· · · · without reference to such conversations, and he

14· · · · said they withdrew.

15· · · · Q· · Do you know why they withdrew?

16· · · · A· · I -- I do know why they withdrew.· There were

17· ·some questions within their firm about documents and

18· ·irregular -- irregularity around documents, and they

19· ·withdrew because I felt it was best for them to

20· ·withdraw.

21· · · · Q· · What documents were there -- with regard to

22· ·what documents were there irregularities, as far as you

23· ·knew?

24· · · · A· · There was an amendment to a trust document.

25· · · · Q· · Which trust?
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·1· · · · A· · Shirley Bernstein Trust.

·2· · · · Q· · And finally Exhibit Number 18.

·3· · · · · · ·(Exhibit 18 was marked for identification.)

·4· · · · Q· · Are you ready?

·5· · · · A· · Yes.

·6· · · · Q· · Let me just back up a second.· The document

·7· ·that you were talking about that there was a problem

·8· ·with was a document which it appeared that the Tescher &

·9· ·Spallina firm had participated in backdating a signature

10· ·by your father, correct?· Is that your understanding of

11· ·it?

12· · · · A· · Something along those lines.· I'm not quite

13· ·sure that it's backdating or creation of a document.

14· ·I'm not sure that backdating would be the right way to

15· ·describe that.

16· · · · Q· · It included a notarization that was not

17· ·authentic, correct?

18· · · · A· · There were -- there were two issues that arose

19· ·out of that law firm that were highly irregular as far

20· ·as I'm concerned.

21· · · · Q· · What were those?

22· · · · A· · One was a -- was the signing of a notarized

23· ·document by a notary that was not proper, and the second

24· ·was the creation or fabrication of a document by

25· ·Mr. Spallina that -- that related to Shirley's trust
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·1· ·document.· It was, I believe, in the amended trust

·2· ·document, but I'm going now by complete recollection

·3· ·of --

·4· · · · Q· · Do you recall what the purpose of that

·5· ·document was, the second document you're talking about?

·6· · · · A· · The purpose was to make changes to the

·7· ·original trust document.

·8· · · · Q· · Any particular change that you can recall?

·9· · · · A· · No, not -- not, you know, sitting here without

10· ·the document, no.

11· · · · Q· · The last document that I've shown you, this

12· ·Exhibit Number 18, this is Mr. Tescher -- it looks like

13· ·he's writing to you and your siblings in particular

14· ·about billing, correct?

15· · · · A· · Yes.

16· · · · Q· · This is August 30, 2013, correct?

17· · · · A· · Yes, it is.

18· · · · Q· · As of this date, he's still referring to the

19· ·fact that your father's - looking at the second full

20· ·paragraph from the bottom - that your father's affairs

21· ·were not left in the best order and so forth, and also

22· ·some concern that Eliot's activity might be costing the

23· ·estate money, correct?

24· · · · A· · That's what he says here, yes.

25· · · · Q· · As of this time that this was written, you
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·1· ·still were not aware of the existence of Exhibits 21 and

·2· ·22, the draft unsigned '95 trust, correct?

·3· · · · A· · I'm not sure.

·4· · · · Q· · Here's what I want to ask you:· You're aware

·5· ·that the 2000 trust is an insurance trust, correct?

·6· ·It's for the purpose of receiving insurance proceeds,

·7· ·correct?

·8· · · · · · ·MR. SIMON:· Objection.· Are you going to show

·9· · · · him the document?

10· · · · · · ·MR. STAMOS:· Yeah, I can.· I was going to work

11· · · · from memory, but we can.

12· · · · · · ·That's Exhibit Number 23.

13· · · · · · ·(Exhibit 23 was marked for identification.)

14· · · · Q· · So, first, let me ask you this:· I imagine

15· ·that your business, over the years that you've been

16· ·involved in selling life insurance, you've dealt with

17· ·many customers or clients who have had insurance trusts,

18· ·correct?

19· · · · A· · That is correct.

20· · · · Q· · This is not the first time you've ever looked

21· ·at an insurance trust, the one you've just looked at,

22· ·correct?

23· · · · A· · Also correct, yeah.

24· · · · Q· · In your experience, the lawyers who draft

25· ·trusts, for example this one, very often do what was
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·1· ·done here, which is they provide a first page indicating

·2· ·who prepared it with the law firm's name on it, right?

·3· · · · · · ·MR. SIMON:· Objection; speculation.

·4· · · · Q· · Is that your experience to see that?

·5· · · · A· · Yes.

·6· · · · Q· · If you look at Exhibit Number 24 and 25 --

·7· · · · · · ·Let's start with Number 24.

·8· · · · · · ·(Exhibits 24 and 25 were marked for

·9· ·identification.)

10· · · · Q· · Looking at 24, that's the trust dated July 25,

11· ·2012, correct?

12· · · · A· · Yes, it is.

13· · · · Q· · And number 25 is a trust dated May 20, 2008,

14· ·correct?

15· · · · A· · Yes.

16· · · · Q· · And those are both prepared by the Tescher &

17· ·Spallina firm, right?

18· · · · A· · Yes.

19· · · · Q· · The three trusts that we have, at least that

20· ·we know are executed, each one of them identifies the

21· ·law firms who prepared them, correct?

22· · · · A· · Yes.

23· · · · Q· · In your experience as a life insurance

24· ·professional, I'm sure you've had occasion over time to

25· ·be the first one advised that one of the insureds has
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·1· ·died and then you participated in helping to make a

·2· ·claim, correct?

·3· · · · A· · Yes.

·4· · · · Q· · In doing that, I'm sure you've interacted with

·5· ·attorneys, including those who have drafted trusts as

·6· ·part of that process, right?

·7· · · · A· · Yes.

·8· · · · Q· · Is it your experience, what I believe to be

·9· ·universal among estates and trusts lawyers, that they

10· ·maintain trusts that they have drafted or estate plans

11· ·they have created because they're aware that down the

12· ·line when someone dies, number one, they might need to

13· ·find those documents, and number 2, the lawyers hope to

14· ·get the business as part of the estate?· Is that true in

15· ·your experience?

16· · · · · · ·MR. SIMON:· Objection; speculation, form.

17· · · · · · ·MR. STAMOS:· I'm asking for his experience.

18· · · · · · ·MR. SIMON:· He's not an attorney.

19· · · · A· · That, I don't know.· I mean, what their intent

20· ·is for drafting the documents and -- I can't say in

21· ·general terms --

22· · · · Q· · Okay.· But in your experience, have you ever

23· ·gone to a firm that drafted a trust and they didn't have

24· ·a copy of it?

25· · · · A· · I don't know.
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·1· · · · Q· · Here, do you know if efforts were made to

·2· ·contact the attorneys who are purported to have drafted

·3· ·the 1995 trust to see if they had a copy of it?

·4· · · · A· · I believe that efforts were made to do that,

·5· ·yes.

·6· · · · Q· · Did you learn what the results of that

·7· ·investigation were?

·8· · · · A· · My recollection was the firm was absorbed by

·9· ·another firm, or maybe there were two, you know,

10· ·iterations of this, but the firm is no longer in

11· ·existence and that they didn't keep the records or they

12· ·may have sent out something about records.

13· · · · · · ·I'm just going by memory, so I can't be -- you

14· ·know, give you anything more than that.

15· · · · Q· · Do you remember who told you that?

16· · · · A· · I do believe that was Robert Spallina.  I

17· ·think he was making those inquiries to the other firm.

18· · · · · · ·It may have been David in Chicago.

19· · · · Q· · Now, David has testified that -- I'm speaking

20· ·roughly, but I believe accurately in describing his

21· ·testimony, which is that he -- that when Simon created

22· ·the '95 trust, that David assisted him in preparing it

23· ·on the computer actually and Simon then took that

24· ·version and took it over to Hopkins & Sutter, the law

25· ·firm that they say prepared it, and that was the basis
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·1· ·for the trust ultimately that Simon executed.· Does that

·2· ·sound familiar to you?

·3· · · · A· · It doesn't.· It does not sound familiar that

·4· ·Scooter was -- that David was creating a document on

·5· ·a -- on a -- on a computer.

·6· · · · Q· · We now know that David testifies that there

·7· ·was a document on the computer, correct, because that's

·8· ·what Exhibit Number 21 is, right?

·9· · · · A· · Okay.

10· · · · Q· · Okay?· I mean, do you agree with me, that's

11· ·what we understand that to be?

12· · · · A· · I do.

13· · · · Q· · So the question I have for you is, did you

14· ·ever have a conversation with David in which he said --

15· ·when these communications were taking place with

16· ·Mr. Spallina about how do we approach, we can't find the

17· ·'95 trust and so forth, did David ever say anything to

18· ·you like, "You know, I put it on my computer to begin

19· ·with.· Maybe I should check there"?· Do you ever

20· ·remember any such conversation?

21· · · · A· · I do not.

22· · · · Q· · When you look at Exhibit Number 23, if you

23· ·would look at that, please, the first page indicates

24· ·that the 2000 trust is to receive the proceeds --

25· ·looking at the very first paragraph, the first sentence
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·1· ·actually, was to receive the proceeds of some insurance

·2· ·policies listed on Exhibit A, correct?

·3· · · · A· · Okay.· I'm with you now.· You want me looking

·4· ·at 23?

·5· · · · Q· · Yup.· And look at the first page of it, which

·6· ·is 3893, the first text page.

·7· · · · A· · Okay.· I'm with you.

·8· · · · Q· · This trust provides that the insurance

·9· ·policies set forth in Schedule A, the proceeds of those

10· ·policies are going to be paid to the trust, right?

11· · · · · · ·MR. SIMON:· Objection; the document speaks for

12· · · · itself.

13· · · · · · ·MR. STAMOS:· I'm asking if that's his

14· · · · understanding of it.

15· · · · · · ·MR. SIMON:· Same objection.

16· · · · A· · I mean, the document says what it says.

17· ·Right?

18· · · · Q· · It says that it transfers to the trustees of

19· ·this 2008 trust the life insurance policies set forth in

20· ·Schedule A, right?

21· · · · · · ·MR. ROSE:· Wait.· Which one are you looking

22· · · · at?

23· · · · · · ·MR. SIMON:· Objection as to form of question.

24· · · · That's not what it says.

25· · · · · · ·MR. ROSE:· Which document are you looking at?
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·1· · · · Don't tell me the number.

·2· · · · · · ·MR. STAMOS:· I'm looking --

·3· · · · · · ·MR. ROSE:· What does it say on the front?

·4· · · · · · ·MR. STAMOS:· Let's start again.

·5· · · · · · ·MR. ELIOT BERNSTEIN:· Proskauer Rose trust.

·6· · · · · · ·MR. STAMOS:· I'm looking at Exhibit 23.· The

·7· · · · very first page indicates it was prepared by the

·8· · · · Proskauer firm.· Do we all have that document in

·9· · · · front of us?

10· · · · · · ·MR. SIMON:· Yes.

11· · · · · · ·THE WITNESS:· Yes.

12· · · · Q· · (By Mr. Stamos)· All right.· If you flip that

13· ·first page and go to TS3893, paragraph number 1, do we

14· ·agree that it says, "As and for a gift, the settlor

15· ·hereby assigns and transfers to the trustees and their

16· ·successors (together "the trustees"), the life insurance

17· ·policies set forth in Schedule A."

18· · · · · · ·MR. SIMON:· Continue.

19· · · · Q· · Do you see that?

20· · · · · · ·MR. SIMON:· Continue.

21· · · · Q· · Well, it says other things as well, but -- you

22· ·can read as much as you -- read as much of it as you

23· ·want and then tell me whether you've read it.

24· · · · · · ·MR. SIMON:· Into the record.· Read the whole

25· · · · thing into the record.
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·1· · · · Q· · Okay?· You see that, correct?

·2· · · · A· · I see it.

·3· · · · Q· · All right.· And then Schedule A includes in it

·4· ·the life insurance policy with regard to which we are

·5· ·currently litigating, right?

·6· · · · · · ·MR. SIMON:· I'm going to object as to form,

·7· · · · because again you've misstated what paragraph 1

·8· · · · said.

·9· · · · A· · Yeah.· I'm going to read it.· "The life

10· ·insurance policies set forth in Schedule A annexed

11· ·hereto, and the settlor agrees to execute all such

12· ·assignments and changes of beneficiary and to do such

13· ·other acts and things as may be necessary in order to

14· ·make the trustees irrevocable absolute assignees of said

15· ·life insurance policies.· The trustee shall hold said

16· ·policies together with any other property which may be

17· ·received by them in trust upon the terms and conditions

18· ·set forth herein.· This trust shall be known as the

19· ·Simon Bernstein 2000 Insurance Trust."

20· · · · · · ·And I don't believe this policy ever

21· ·received -- this trust ever received the policy, but

22· ·okay.

23· · · · Q· · I just want to establish first what it says,

24· ·see if we could agree what it says.· I agree that's what

25· ·it -- you accurately read it.· I agree with you.
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·1· · · · A· · Okay.

·2· · · · Q· · Listed on Schedule A then, as being subject to

·3· ·the words that you just read, is included the insurance

·4· ·policy that we're litigating about, correct?

·5· · · · A· · Let me go to sub 2A.

·6· · · · Q· · Okay.

·7· · · · · · ·THE WITNESS:· Do you have Schedule A?

·8· · · · · · ·MR. SIMON:· It's the last page, I think.

·9· · · · Q· · It's the last page of that exhibit.

10· · · · A· · Got it.

11· · · · Q· · All right?

12· · · · A· · I missed it at the top.

13· · · · Q· · That's okay.· And that includes the life

14· ·insurance policy that we are litigating about in this

15· ·case, correct?

16· · · · A· · That is correct.

17· · · · Q· · Do you agree with me that this trust document

18· ·does not reference the existence of a prior trust that

19· ·had any interest in that insurance policy or any prior

20· ·trust at all, right?

21· · · · · · ·MR. SIMON:· I'm going to have to ask him to

22· · · · read the entire document.

23· · · · · · ·THE WITNESS:· Yeah, I can't answer --

24· · · · · · ·MR. SIMON:· Go ahead.

25· · · · A· · I can't answer that question without reading
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·1· ·the whole document.

·2· · · · · · ·MR. SIMON:· Go ahead.

·3· · · · Q· · Well, it speaks for itself.

·4· · · · · · ·Let me ask you this:· Are you aware of whether

·5· ·it does without reading it?· Are you aware of whether it

·6· ·references any 1995 trust or any other trust?

·7· · · · · · ·MR. SIMON:· Objection; speculation.· Not

·8· · · · allowing him to read it.

·9· · · · · · ·MR. STAMOS:· No, no.· I'm just asking if he's

10· · · · aware of it without reading it.· It says what it

11· · · · says.· His reading is not going to change what it

12· · · · says.· I'm asking his state of mind.

13· · · · Q· · Are you aware of whether or not that document

14· ·references the 1995 trust without having read it?

15· · · · · · ·MR. SIMON:· Objection; relevance.

16· · · · · · ·Go ahead.

17· · · · Q· · Do you know?

18· · · · A· · I'm not -- I'm not aware.

19· · · · Q· · Do you think that if this document did

20· ·reference the 1995 trust, that Mr. Spallina would have

21· ·commented on that?

22· · · · · · ·MR. SIMON:· Objection; speculation.

23· · · · Q· · Would you have expected him to tell you that

24· ·it did?

25· · · · A· · Can you ask me that question again?

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

86
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 86 of 281   PageID 11781
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· · · · Q· · Yeah.· If this document said, for example,

·2· ·"I'm replacing the '95 trust with this 2000 trust,"

·3· ·would you have expected that Mr. Spallina would have

·4· ·given you advice with regard to that fact, if it were a

·5· ·fact?

·6· · · · · · ·MR. ROSE:· I'm going to object, instruct him

·7· · · · not to answer based on communications he had with

·8· · · · Mr. Spallina, but you can ask the question with

·9· · · · regard to information that Spallina disseminated to

10· · · · third parties or --

11· · · · Q· · Well, other than conversations that just

12· ·involved you and Mr. Spallina, but not excluding

13· ·communications that involved your siblings, like so many

14· ·of these emails did, would you have expected in such

15· ·communications when you and he were talking about

16· ·whether we're going to use the 2000 trust and so forth,

17· ·if the 2000 trust had referenced the existence of a

18· ·prior trust, do you not think he would have brought that

19· ·to your attention so that you could decide what impact

20· ·that had on your view that the '95 trust still applied?

21· · · · · · ·MR. SIMON:· Objection; form.

22· · · · A· · Honestly, I'm not sure.· I can't, you know,

23· ·tell you or speculate as to what Spallina -- what the

24· ·expectations were of what was in this document.

25· ·Honestly, I -- I can't.

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

87
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 87 of 281   PageID 11782
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· · · · · · ·MR. STAMOS:· If you can give me just one

·2· · · · second, I want to confer with Mr. Horan for a

·3· · · · second.

·4· · · · · · ·(Recess taken.)

·5· · · · Q· · (By Mr. Stamos) If you would look at Exhibit

·6· ·24, please.

·7· · · · A· · Okay.

·8· · · · Q· · Is it your understanding that this document,

·9· ·the Simon L. Bernstein Trust -- I'm sorry, let me start

10· ·again.

11· · · · · · ·This document is dated July 25, 2012, correct?

12· · · · A· · Yes.· It's hard to read, but yes.

13· · · · Q· · You understand this document treats all of

14· ·Simon's children as predeceasing for the purpose of its

15· ·distribution, correct?

16· · · · A· · I have not read this document, but -- so I

17· ·can't -- you know, I can't tell you that I agree with

18· ·you.

19· · · · Q· · Are you aware, being one of those children, as

20· ·to whether you are a beneficiary or are entitled to any

21· ·distribution from the 2012 trust?

22· · · · · · ·MR. SIMON:· Objection; the document speaks for

23· · · · itself.

24· · · · A· · Do you want me to read the whole document?· If

25· ·that's what it says, then that's what it says.· If not,
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·1· ·then --

·2· · · · Q· · No, I don't -- that's not what I'm asking you.

·3· ·There's a reasonable amount of money involved here, and

·4· ·what I'm asking you is, as one of Simon's children, are

·5· ·you aware, personally aware -- not did you read this

·6· ·just now and what is it saying, but are you aware of

·7· ·whether you are a beneficiary of a trust that he left

·8· ·when he died?

·9· · · · A· · I am -- I am aware of the trust when he died

10· ·and I'm aware that I'm not a beneficiary.

11· · · · Q· · Okay.· That's what 2012 talks about, correct?

12· · · · A· · Correct.

13· · · · Q· · Not only are you not a beneficiary, none of

14· ·your siblings are beneficiaries, correct?

15· · · · A· · You are correct.

16· · · · Q· · Was there a dispute in the family when you all

17· ·learned that your father was going to, in effect,

18· ·disinherit his singling?· I'm sorry, the siblings?

19· · · · · · ·MR. ROSE:· What time was that?· Did you --

20· · · · · · ·MR. STAMOS:· Let me start again.

21· · · · Q· · Prior to his death, you became aware that it

22· ·was his plan that he was not going to leave money to his

23· ·children, correct?

24· · · · A· · I did -- I'm aware of that.

25· · · · Q· · And that lead to some discord in the family,
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·1· ·correct?

·2· · · · A· · It did.

·3· · · · Q· · Was there a call in which he participated, as

·4· ·did the siblings, in which you attempted to get him to

·5· ·change his mind or explain why his plan was not

·6· ·appropriate?

·7· · · · A· · No.

·8· · · · Q· · There was no such call?

·9· · · · A· · There was no such call based on what you just

10· ·said that call was about.

11· · · · Q· · Was there a call prior to his death that

12· ·involved inheritance, that involved the siblings and

13· ·your father?

14· · · · A· · Yes.

15· · · · Q· · Who said what to whom in that conference?

16· · · · A· · Robert Spallina explained that my father was

17· ·going to leave the -- his assets to ten grandchildren

18· ·equally.

19· · · · Q· · When -- I ask you to -- if you could pick up

20· ·Exhibit Number 26, please.

21· · · · · · ·(Exhibit 26 was marked for identification.)

22· · · · Q· · Exhibit Number 26 was one of the documents

23· ·produced by the Tescher & Spallina firm.· Have you seen

24· ·it before?

25· · · · A· · Yes.
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·1· · · · Q· · The third page is a transcription so that we

·2· ·could read what it actually said.· Do you see that?

·3· · · · A· · Do I see what the third page is?

·4· · · · Q· · Yeah.

·5· · · · A· · Yes, I do.

·6· · · · Q· · What was the genesis of the facts surrounding

·7· ·Pam writing this note?

·8· · · · · · ·MR. SIMON:· Objection; speculation.

·9· · · · Q· · I'm asking what you know, not what you're

10· ·speculating about.

11· · · · A· · Can you ask me the -- what -- the question

12· ·again, or what you're specifically asking me?

13· · · · Q· · What do you understand to have been the

14· ·circumstances of the facts that led to Pam writing this

15· ·note to your father?· Why did she write it, as far as

16· ·you know?

17· · · · · · ·MR. SIMON:· Objection.

18· · · · A· · As far as I know, she read it -- she wrote it

19· ·because she was -- she was passionate about the fact

20· ·that the document -- that the estate plan did not

21· ·include some of Sy's beneficiaries.

22· · · · Q· · Meaning several of the siblings, right?

23· · · · A· · Some of his children.· Some of my siblings.

24· · · · Q· · Did it exclude you as well?

25· · · · A· · It did.
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·1· · · · Q· · Did you encourage her to write that, or did

·2· ·you know she was going to write that note when she wrote

·3· ·it?

·4· · · · A· · I did not.

·5· · · · Q· · Did you take any view on the subject matter?

·6· · · · · · ·MR. SIMON:· Objection.

·7· · · · Q· · The subject of the disinheritance.

·8· · · · · · ·MR. SIMON:· Objection; relevance.

·9· · · · Q· · You may answer.

10· · · · A· · Did I take any view to who?

11· · · · Q· · Did you have a view internally as to the

12· ·appropriateness of your father's plan to disinherit some

13· ·of his children?

14· · · · A· · Appropriateness, no.· I encouraged --

15· · · · Q· · You didn't have any --

16· · · · A· · -- my father --

17· · · · Q· · Oh, go ahead, I'm sorry.

18· · · · A· · I encouraged my father to go speak with his

19· ·counsel about the fact that he received this and what he

20· ·should contemplate doing in receipt of it and how he was

21· ·feeling about it, and I encouraged him to talk to

22· ·counsel about it.

23· · · · Q· · Ultimately, he left the estate plan in place

24· ·so that upon his death none of his estate passed to the

25· ·siblings, correct?
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·1· · · · · · ·MR. ROSE:· Object to the form.

·2· · · · · · ·Oh, that's your objection.

·3· · · · A· · He left the -- he left it in place.

·4· · · · Q· · Meaning that each of you and your siblings was

·5· ·deemed to have been predeceased for the purpose of his

·6· ·estate planning?

·7· · · · · · ·MR. SIMON:· Objection; form.

·8· · · · Q· · Is that your understanding?· If it's not, tell

·9· ·me.· I mean, I don't -- I'm not going to --

10· · · · · · ·MR. SIMON:· Well, the first time you said

11· · · · "estate" and the second time you said "estate

12· · · · planning", which is much more general.

13· · · · · · ·MR. STAMOS:· I didn't mean a distinction.

14· · · · Q· · I just want to establish, upon his death, no

15· ·money as a consequence of his death passed or will have

16· ·passed to you and your siblings if the '95 trust is

17· ·never enforced and receives money through the insurance

18· ·policy, right?

19· · · · A· · Correct.

20· · · · Q· · But the money will otherwise pass to all of

21· ·your children, correct?

22· · · · A· · To all of his grandchildren.

23· · · · Q· · All of Simon's grandchildren, including your

24· ·children as well, correct?

25· · · · A· · Correct.
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·1· · · · · · ·MR. STAMOS:· Give me just one second.

·2· · · · · · ·THE WITNESS:· Sure.

·3· · · · Q· · This is my final question, or just about:

·4· ·When you learned that Mr. Spallina had filed a claim

·5· ·identifying himself as trustee of the '95 trust, did you

·6· ·ever report to anyone in the insurance company or any

·7· ·authority that he, in fact, was never the trustee of the

·8· ·'95 trust?

·9· · · · A· · I did not.

10· · · · Q· · Did you ever instruct him to take steps to

11· ·correct any misimpression he might have caused others to

12· ·form as a result of him having made that claim?

13· · · · A· · I'm not sure he caused misimpressions in

14· ·anybody, so I don't know, and I didn't have any

15· ·conversations with insurance companies.

16· · · · · · ·MR. STAMOS:· All right.· That's all I have.

17· · · · Thank you.

18· · · · · · ·THE WITNESS:· You're welcome.

19· · · · · · ·MR. ELIOT BERNSTEIN:· Okay.· I have a few

20· · · · questions.

21· ·CROSS-EXAMINATION

22· ·BY MR. ELIOT BERNSTEIN:

23· · · · Q· · Ted, are you aware of a holographic will

24· ·leaving some of the insurance proceeds to Maritza

25· ·Puccio?
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·1· · · · A· · I don't know what a holographic will is.

·2· · · · Q· · It's a document that was written to leave

·3· ·Maritza a portion of the death benefit that Rachel

·4· ·Walker --

·5· · · · · · ·Did she give you documents at the hospital the

·6· ·night he died?

·7· · · · · · ·MR. SIMON:· Objection; form.· What's the

·8· · · · question?· Did she give you documents?

·9· · · · Q· · Did Rachel -- do you know Rachel Walker?

10· · · · A· · I do.

11· · · · Q· · On the night your father died, did she bring

12· ·documents to you at the hospital?

13· · · · A· · I believe she did.

14· · · · Q· · Was one of those documents a document with a

15· ·check and a letter regarding Maritza Puccio?

16· · · · A· · No.

17· · · · Q· · What documents did she bring you?

18· · · · A· · My recollection is she brought me something --

19· ·things pertaining to living wills.· I'm not using

20· ·correct legal terms I'm sure, but DNRs and things like

21· ·that.

22· · · · Q· · On the day your dad died, did you contact the

23· ·sheriff?

24· · · · A· · No.

25· · · · Q· · On the day after he died, did you contact the
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·1· ·sheriff?

·2· · · · A· · I don't recall.

·3· · · · Q· · Did you file a sheriff's report at all after

·4· ·your father died?

·5· · · · A· · I don't recall.

·6· · · · Q· · Did you make any claims that Maritza Puccio,

·7· ·his girlfriend, might have poisoned him?

·8· · · · A· · No.

·9· · · · Q· · You gave no statement to the sheriff?

10· · · · · · ·MR. SIMON:· Objection; asked and answered.

11· · · · · · ·Don't answer.

12· · · · Q· · Did you file a coroner's -- did you order a

13· ·coroner inquiry on the day your father died?

14· · · · A· · I did not.

15· · · · Q· · At any time?

16· · · · A· · I did not.

17· · · · Q· · Do you know anybody who did?

18· · · · A· · I believe the Palm Beach County did.

19· · · · Q· · Palm Beach County who?

20· · · · A· · The County.

21· · · · Q· · The County ordered a coroner's --

22· · · · · · ·MR. SIMON:· Asked and answered.

23· · · · Q· · -- investigation?

24· · · · · · ·MR. SIMON:· Asked and answered.

25· · · · Q· · Okay.· Why did they order it?
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·1· · · · · · ·MR. SIMON:· Objection; speculation.

·2· · · · Q· · Have you seen the report?

·3· · · · A· · I believe so.

·4· · · · Q· · On the day after your -- on the morning after

·5· ·your father died -- or actually that morning, did you go

·6· ·to your father's house?

·7· · · · A· · What date are you asking me about?

·8· · · · Q· · September 13th.

·9· · · · A· · You know, it's a blurry time.· I -- shortly

10· ·after dad died, I -- I went to his house.

11· · · · Q· · Were there sheriffs there?

12· · · · A· · I believe some -- somebody from a law

13· ·enforcement agency showed up one of those days shortly

14· ·after dad died.

15· · · · Q· · Did you speak with those sheriffs?

16· · · · A· · I did.

17· · · · Q· · What did you talk to them about?

18· · · · A· · Not a lot of recollection, but they were

19· ·asking me questions about things.

20· · · · Q· · Like?

21· · · · A· · Medication, what -- what amounts of

22· ·medication, if I knew what kind of medication he took or

23· ·was taking or things like that.

24· · · · Q· · Why were they there?

25· · · · · · ·MR. SIMON:· Objection; speculation.
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·1· · · · Q· · Well, you met with the sheriff.· Didn't you

·2· ·wonder why he was at your father's house on the day he

·3· ·died and you were giving statements to him?

·4· · · · · · ·MR. SIMON:· Same objection.

·5· · · · A· · You -- did you ask me why were they there?

·6· · · · Q· · Yeah.

·7· · · · A· · I don't know.· I can't remember why they were

·8· ·there.

·9· · · · Q· · And you had no involvement in the call.· Did

10· ·your attorney have any involvement in the call to the

11· ·sheriff that you're aware of?

12· · · · A· · I don't -- I can't -- I don't think so.  I

13· ·don't think so.

14· · · · Q· · So you, to the best of your recollection, you

15· ·don't know who called the sheriff or contacted them?

16· · · · · · ·MR. SIMON:· Objection; form.

17· · · · Q· · Are you aware the night your father died that

18· ·a call had been made to the hospital claiming that he

19· ·had been poisoned?

20· · · · A· · I'm not -- I'm not aware of a call that was

21· ·made where -- where it was claimed that he was poisoned.

22· · · · Q· · You weren't aware of that?

23· · · · A· · (Nonverbal response.)

24· · · · Q· · Okay.

25· · · · · · ·MR. ROSE:· Can you hear this okay in Chicago?
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·1· · · · I can't tell if you're acting like you're not able

·2· · · · to hear.

·3· · · · · · ·MR. STAMOS:· No, we can hear.· We got it.

·4· · · · · · ·MR. ROSE:· Okay.

·5· · · · · · ·MR. STAMOS:· Thank you.

·6· · · · · · ·MR. ROSE:· You're welcome.· I just saw your

·7· · · · face, so...

·8· · · · · · ·MR. STAMOS:· Thanks.

·9· · · · Q· · (By Mr. Eliot Bernstein) So you became aware

10· ·at some point that there was a coroner's inquiry and you

11· ·were aware that there was claims about his medication,

12· ·correct?

13· · · · · · ·MR. SIMON:· Objection; form.

14· · · · Q· · That if he had been --

15· · · · · · ·MR. ELIOT BERNSTEIN:· Oh, okay.· I'll skip

16· · · · that for a second.

17· · · · Q· · If this 1995 trust is lost and is not valid by

18· ·the court, you get no benefits whatsoever, correct?

19· · · · · · ·MR. SIMON:· Objection; speculation, and calls

20· · · · for a legal conclusion.

21· · · · Q· · Can you look at the trust document, either one

22· ·of those trust documents that were exhibited, and tell

23· ·me who the law firm is on that trust document.

24· · · · A· · Tescher & Spallina's law firm?

25· · · · Q· · No, the two 1995 trusts that you're claiming
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·1· ·you're the trustee of.· Who's the law firm that prepared

·2· ·that document?

·3· · · · · · ·MR. STAMOS:· Those are Exhibit 21 and 22.

·4· · · · · · ·THE WITNESS:· Oh, thank you, Jim.

·5· · · · · · ·21 and 22?· Of course I kept everything in

·6· · · · order except 21 and 22.

·7· · · · · · ·Do you have it?· He's looking for the law

·8· · · · firm's name?· Is this 21 and 22?

·9· · · · · · ·MR. SIMON:· Yeah, these are 21 and 22.· You

10· · · · can just look at it.

11· · · · A· · Are you asking me for the law firm on 21 and

12· ·22?

13· · · · Q· · Yes.

14· · · · A· · I don't see a law firm.

15· · · · Q· · You don't see a law firm on the trust

16· ·document?

17· · · · A· · I don't.

18· · · · Q· · Anywhere on the document, does it say who

19· ·prepared it?

20· · · · · · ·MR. SIMON:· Objection; asked and answered.

21· · · · · · ·MR. ELIOT BERNSTEIN:· Well, I'm asking him

22· · · · is -- anywhere on the document, is there a

23· · · · reference to a law firm.

24· · · · · · ·MR. SIMON:· Asked and answered.

25· · · · A· · Not -- not that I see.
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·1· · · · Q· · Are you aware of any claim that your father

·2· ·had been poisoned by anybody?· Have you ever heard that

·3· ·claim in the course of these proceedings?

·4· · · · A· · I -- I have heard things about dad being

·5· ·poisoned.

·6· · · · Q· · Did you report those things to the insurance

·7· ·company?

·8· · · · · · ·MR. SIMON:· Objection; relevance.

·9· · · · · · ·MR. ELIOT BERNSTEIN:· Well, there's a death

10· · · · benefit claim, and I think it would be pretty

11· · · · relevant, if somebody was murdered, who the

12· · · · beneficiaries would be and how it would be paid and

13· · · · if the insurance company should seek an

14· · · · investigation.

15· · · · · · ·MR. SIMON:· You can ask the question.

16· · · · · · ·MR. ELIOT BERNSTEIN:· So --

17· · · · Q· · Go right ahead.

18· · · · A· · Can you ask me the question again?

19· · · · Q· · Did you report to the insurance company that

20· ·you had information that your father might have been

21· ·poisoned?

22· · · · A· · I did not.

23· · · · Q· · Did you report it to the federal court that

24· ·your father might have been poisoned?

25· · · · A· · I have -- I have not.
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·1· · · · Q· · When you filed the lawsuit, did you notify

·2· ·anybody that your father might have been poisoned?

·3· · · · A· · Which lawsuit?

·4· · · · Q· · The 1995 trust.

·5· · · · A· · I did not.

·6· · · · Q· · When you became trustee -- Robert Spallina

·7· ·filed that original claim.· When you became trustee, who

·8· ·did you notify?· Did you send out anything to the

·9· ·beneficiaries?

10· · · · A· · When I became the trustee of --

11· · · · Q· · The successor trustee of this lost trust that

12· ·doesn't exist legally.

13· · · · A· · Did I send anything to anybody?

14· · · · Q· · Yeah.

15· · · · · · ·MR. SIMON:· Objection as to form.

16· · · · Q· · Did you contact the beneficiaries by sending

17· ·them proper notice that you were trustee?

18· · · · · · ·MR. SIMON:· Objection as to form.

19· · · · A· · I think all the beneficiaries were in

20· ·discussions, but I didn't.

21· · · · Q· · Are you familiar with the laws regarding

22· ·successor trustees?

23· · · · · · ·MR. SIMON:· Objection; vague, asking for legal

24· · · · conclusions.

25· · · · · · ·MR. ELIOT BERNSTEIN:· Okay.
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·1· · · · Q· · Is Adam Simon related to you?

·2· · · · · · ·MR. SIMON:· It's an easy question.· No.

·3· · · · A· · I don't think so, no.

·4· · · · Q· · Is he related to your sister's husband?

·5· · · · A· · He is.

·6· · · · Q· · He is.· And does your sister stand to lose all

·7· ·of her benefit if this trust can't be proven and the

·8· ·money gets paid to the estate?

·9· · · · · · ·MR. SIMON:· Objection; speculation, calls for

10· · · · a legal conclusion.

11· · · · A· · No -- no idea.

12· · · · Q· · So you know that if the trust doesn't succeed

13· ·and the money's paid to the estate, you, because you're

14· ·considered predeceased, don't get benefit, but you're

15· ·not sure about your sister who's also considered

16· ·predeceased?

17· · · · · · ·MR. SIMON:· Objection as to form; makes a

18· · · · legal conclusion that's not necessarily correct.

19· · · · · · ·I wouldn't even answer that one.

20· · · · · · ·Continue.

21· · · · · · ·MR. ELIOT BERNSTEIN:· Okay.· So we'll certify

22· · · · that to take up with the judge.

23· · · · · · ·MR. SIMON:· Please.

24· · · · · · ·MR. ELIOT BERNSTEIN:· Okay.

25· · · · Q· · Do you think that notifying an insurance
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·1· ·company of a potential claim that the insured was

·2· ·murdered is appropriate in your experience as an

·3· ·insurance agent?

·4· · · · · · ·MR. SIMON:· Objection; speculation, form.

·5· · · · · · ·You can try to answer.

·6· · · · A· · I think you're asking me, if I knew that

·7· ·somebody was murdered -- would I notify an insurance

·8· ·company if I knew that somebody was murdered.

·9· · · · Q· · If you thought somebody was murdered.

10· · · · A· · Would I notify an insurance company if I had

11· ·reason to be involved in that situation, I think what

12· ·you're asking me is, if I had that knowledge, I would

13· ·notify an insurance company.

14· · · · Q· · When you filed this lawsuit, you filed a

15· ·breach of contract lawsuit, correct?

16· · · · A· · I'm not sure.

17· · · · Q· · Well, you're the plaintiff.· You filed the

18· ·lawsuit --

19· · · · · · ·MR. SIMON:· Show him the Complaint.· That's

20· · · · what it's for.

21· · · · Q· · So you're not sure --

22· · · · · · ·MR. SIMON:· Show him the Complaint, Mr.

23· · · · Bernstein.

24· · · · · · ·MR. ELIOT BERNSTEIN:· That's a good enough

25· · · · answer.
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·1· · · · Q· · What type of lawsuit did you file with the

·2· ·federal court?

·3· · · · · · ·MR. SIMON:· Objection.· Show him the

·4· · · · Complaint, please.

·5· · · · Q· · I'm just asking based on your knowledge.

·6· · · · A· · And I'm -- and I'm not a lawyer, and I don't

·7· ·have the document, and the type of lawsuit that was

·8· ·filed, without looking at something, I can't tell you.

·9· · · · Q· · So you're the trustee of this trust and you

10· ·filed as a plaintiff a lawsuit and you don't know what

11· ·kind of lawsuit?

12· · · · · · ·MR. SIMON:· Objection; speculation,

13· · · · argumentative.· We've asked you several times to

14· · · · give him the Complaint which would give you the

15· · · · answer you're looking for, Mr. Bernstein, so please

16· · · · continue.

17· · · · · · ·MR. ELIOT BERNSTEIN:· I'm just asking for his

18· · · · knowledge.

19· · · · · · ·MR. SIMON:· I'm just asking you to continue.

20· · · · We'll just stop.· We can just stop.

21· · · · · · ·MR. ELIOT BERNSTEIN:· I'm just asking for his

22· · · · knowledge.

23· · · · · · ·MR. SIMON:· Then go ahead.

24· · · · Q· · So, based on your knowledge, you are claiming

25· ·that you have no idea how you filed this lawsuit?
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·1· · · · · · ·MR. SIMON:· Objection.· That's not what

·2· · · · he's -- you're testifying for him.· Ask him a

·3· · · · question.

·4· · · · Q· · Did you deliver the documents that you got

·5· ·from Rachel Walker at the hospital to any party?

·6· · · · A· · Other than the hospital?

·7· · · · Q· · Yeah.

·8· · · · A· · Deliver them?· I don't recall, Eliot.

·9· · · · Q· · Where are those documents?

10· · · · A· · I don't recall that either.

11· · · · Q· · Well, Rachel Walker, you sent her to get

12· ·documents from the home of Simon after he died, correct?

13· · · · A· · I believe I did.

14· · · · Q· · And they were estate documents, correct?

15· · · · A· · I think I understand what you're asking me,

16· ·and, yes, they were -- they were documents that were

17· ·part of his estate planning.

18· · · · Q· · And I'm asking you if you know where they are.

19· · · · A· · I think I answered.· I don't recall right now

20· ·where they are.

21· · · · Q· · Were you in custody of Simon's personal

22· ·property and possessions after he died?

23· · · · · · ·MR. SIMON:· Objection; relevance.

24· · · · A· · Was I in custody?· Can you clarify "custody"

25· ·for me?
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·1· · · · Q· · Well, were you in charge of Simon's personal

·2· ·property to remove documents off the estate when he

·3· ·died?

·4· · · · · · ·MR. SIMON:· Objection; relevance.

·5· · · · A· · I don't understand the question.

·6· · · · Q· · Well, we have missing documents, Ted --

·7· · · · A· · Yes.

·8· · · · Q· · -- as you're aware, estate documents, trusts.

·9· ·Rachel came with --

10· · · · · · ·How many documents did she give you that

11· ·night?

12· · · · · · ·MR. SIMON:· Objection; form.· That's not

13· · · · even --

14· · · · Q· · Approximately how many documents did she bring

15· ·to you that were estate planning documents?

16· · · · A· · A couple.

17· · · · Q· · And then you have no idea where you have those

18· ·documents?

19· · · · A· · No.· At this time, I don't.

20· · · · Q· · In those documents, you weren't aware of any

21· ·documents that were supposed to be tendered back to the

22· ·estate?

23· · · · · · ·MR. SIMON:· Objection.

24· · · · Q· · You removed property from the estate or had

25· ·someone remove it on your behalf.· Did you have it
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·1· ·returned to the estate?

·2· · · · · · ·MR. SIMON:· Objection; form.· Didn't let him

·3· · · · answer.· Compound questions.

·4· · · · Q· · Were you requested by any parties to turn

·5· ·those documents over to them?

·6· · · · A· · I don't believe so.

·7· · · · · · ·MR. ELIOT BERNSTEIN:· I'd like to submit this

·8· · · · as an exhibit.· Can we get a copy of that real

·9· · · · quick.

10· · · · · · ·(Recess taken.)

11· · · · · · ·(Exhibit A was marked for identification.)

12· · · · · · ·MR. STAMOS:· Can you describe that for us?· We

13· · · · don't have a copy.

14· · · · Q· · (By Mr. Eliot Bernstein) Ted, could you

15· ·describe that document.

16· · · · · · ·MR. ROSE:· (Indicating.)

17· · · · · · ·MR. STAMOS:· Is that the police report

18· · · · document?

19· · · · · · ·MR. ELIOT BERNSTEIN:· Yes.

20· · · · · · ·MR. STAMOS:· Yeah, we have that.· I think we

21· · · · have that.

22· · · · · · ·MR. ROSE:· I'm just trying to be helpful.

23· · · · · · ·MR. STAMOS:· Thank you.

24· · · · · · ·Is that topped by the February 11, 2014 fax

25· · · · number -- fax legend?
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·1· · · · · · ·MR. ROSE:· This one says January 31, '13.

·2· · · · · · ·MR. STAMOS:· Oh.

·3· · · · · · ·MR. ROSE:· The report entry though is --

·4· · · · starts with the words "On 9/13/12 at 12:11 hours."

·5· · · · · · ·MR. STAMOS:· Oh, okay.· We don't have that

·6· · · · one.· All right.

·7· · · · · · ·THE WITNESS:· Okay.

·8· · · · Q· · (By Mr. Eliot Bernstein)· You were talking to

·9· ·the sheriff's department on this day, correct?

10· · · · A· · Yes, I was.

11· · · · Q· · And that's the day your father died, right?

12· · · · A· · Yes.

13· · · · Q· · Did you advise the sheriff's department that

14· ·your father might have been overdosed or the likes by

15· ·his girlfriend?

16· · · · A· · No.

17· · · · Q· · No?

18· · · · A· · No.

19· · · · Q· · Okay.· Were you advised by anybody that your

20· ·father could have been overdosed?

21· · · · A· · Yes.

22· · · · Q· · That's good.· So now you're remembering that

23· ·you did talk to the sheriff's department that day?

24· · · · · · ·MR. SIMON:· Objection; move to strike,

25· · · · argumentative.
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·1· · · · Q· · Did you voice concerns to Delray Hospital that

·2· ·your father might have been overdosed or taken too much

·3· ·medication?

·4· · · · · · ·MR. SIMON:· Objection; asked and answered.

·5· · · · Q· · Okay.· Can you read in the 11th line.

·6· · · · A· · What is the first word?

·7· · · · Q· · It will be at the end of that sentence.· "He,"

·8· ·being you, Ted, "said," can you read that?

·9· · · · A· · "He said he voiced his concerns to the doctors

10· ·at Delray Community Hospital but they advised there did

11· ·not appear to be any suspicious circumstances

12· ·surrounding Simon's death and they would not be

13· ·conducting an autopsy."

14· · · · Q· · Can you keep reading the next sentence,

15· ·please.

16· · · · A· · "Ted contacted both a private company and the

17· ·Palm Beach County Medical Examiner's Office regarding

18· ·having an autopsy conducted."

19· · · · Q· · Would you like to change your prior statement?

20· · · · · · ·MR. SIMON:· Objection; argumentative, form.

21· · · · Q· · Does that say you contacted the private

22· ·autopsy firm?

23· · · · · · ·MR. SIMON:· Objection.

24· · · · A· · It says, "Regarding."

25· · · · · · ·MR. SIMON:· Document says what it says.
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·1· · · · Q· · Did you contact a private company regarding

·2· ·doing an autopsy?

·3· · · · A· · I believe that I did.

·4· · · · Q· · Oh, now you did, okay.

·5· · · · · · ·MR. SIMON:· Objection; move to strike,

·6· · · · argumentative.

·7· · · · Q· · Did you contact the Palm Beach County Medical

·8· ·Examiner's Office about having an autopsy?

·9· · · · A· · I can't recall.

10· · · · Q· · Well, read the next line.· Did you tell a

11· ·sheriff's deputy that?

12· · · · A· · Which line are you asking me to read?

13· · · · Q· · The one that is -- I think it's like 14.· Hold

14· ·on.

15· · · · · · ·MR. SIMON:· Eliot, I'm going to give you two

16· · · · more questions, and then we're going to do my

17· · · · questions, and then I'm going to stop.

18· · · · · · ·MR. ELIOT BERNSTEIN:· I've got a few more

19· · · · questions.

20· · · · · · ·MR. SIMON:· You've got two.

21· · · · · · ·MR. ELIOT BERNSTEIN:· And these are very

22· · · · serious questions, so please.· This could have --

23· · · · you know, potential murder of my father.· I know

24· · · · you're concerned because my father spoonfed you his

25· · · · whole life.
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·1· · · · · · ·MR. SIMON:· Nobody from the insurance

·2· · · · department --

·3· · · · Q· · Ted, on Line 15 --

·4· · · · · · ·MR. SIMON:· We're done now.

·5· · · · Q· · -- Ted contacted -- it starts with "Ted

·6· ·contacted."· Could you read that into the record,

·7· ·please.

·8· · · · · · ·MR. SIMON:· You can read that.

·9· · · · Q· · Three lines up from the bottom of the first

10· ·paragraph.

11· · · · A· · "Ted contacted both the private company and

12· ·the Palm Beach County Medical Examiner's Office

13· ·regarding having an autopsy conducted.· Both advised he

14· ·should contact the Palm Beach County Sheriff's Office."

15· · · · Q· · Did you contact the Palm Beach County

16· ·Sheriff's Office?

17· · · · A· · I don't remember.

18· · · · · · ·MR. SIMON:· We're done.

19· · · · Q· · You don't recall that you're --

20· · · · · · ·MR. ELIOT BERNSTEIN:· I'm not done.· I have

21· · · · questions.

22· · · · · · ·MR. SIMON:· You're done.· We agreed to five to

23· · · · eight.· I'm going to ask him two questions and then

24· · · · we're out of here.

25· · · · · · ·MR. ELIOT BERNSTEIN:· Then you're out of time.
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·1· · · · · · ·MR. SIMON:· Come on.

·2· · · · · · ·Okay.

·3· · · · · · ·MR. ELIOT BERNSTEIN:· Yeah.

·4· · · · · · ·(Mr. Simon and Mr. Ted Bernstein exit the

·5· ·room.)

·6· · · · · · ·MR. ROSE:· We're temporarily off the record.

·7· · · · · · ·(Recess taken.)

·8· · · · · · ·MR. SIMON:· This is Adam Simon.· I just have

·9· · · · two or three questions.

10· · · · · · ·MR. ELIOT BERNSTEIN:· Well -- so you're

11· · · · interrupting my line of questioning?· I was

12· · · · questioning.· So we should take this up with the

13· · · · judge to give me more time?

14· · · · · · ·MR. SIMON:· Please do.

15· · · · · · ·MR. ELIOT BERNSTEIN:· Okay, we will.

16· · · · · · ·MR. SIMON:· Please do.· Please.· Please do.

17· · · · Yeah, the judge has been so --

18· · · · · · ·(Cross-talking.· Interruption by the

19· ·reporter.)

20· · · · · · ·MR. ELIOT BERNSTEIN:· Your father would be

21· · · · ashamed.

22· · · · · · ·MR. SIMON:· All right.· You guys ready?

23· · · · · · ·MR. STAMOS:· We're ready.

24· ·CROSS-EXAMINATION

25· ·BY MR. SIMON:
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·1· · · · Q· · Ted, we talked about the 2000 insurance trust,

·2· ·correct?

·3· · · · A· · Yes.

·4· · · · Q· · Have you seen any documents produced by anyone

·5· ·that assigned the ownership of the Capital Bankers

·6· ·policy to the 2000 trust?

·7· · · · A· · No, I haven't.· It's my understanding that

·8· ·that -- that trust never received any assets, didn't

·9· ·receive the insurance policy, was never named as a

10· ·beneficiary.

11· · · · Q· · Never named as a beneficiary or an owner,

12· ·correct?

13· · · · A· · Or an owner.

14· · · · Q· · Around the time of the reinstatement of the

15· ·policy that you discussed, did you have any

16· ·conversations with your father regarding the beneficiary

17· ·of the policy and the purpose of the policy?

18· · · · A· · I did.

19· · · · Q· · And can you describe that conversation.

20· · · · A· · So we were having conversations at that time

21· ·about a buy/sell agreement, you know, buying each other

22· ·out of the business as he was winding things down in his

23· ·career, and I wanted a life insurance policy because we

24· ·were partners in that business and I, you know, was

25· ·hoping that we would get a life insurance policy, but he
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·1· ·made it, you know, emphatically clear, and I knew it

·2· ·from the reinstatement process, and I also just knew it

·3· ·from his medical history, that there was really little

·4· ·chance or no chance of getting another life insurance

·5· ·policy on his life.· So I thought it might be easy to

·6· ·use existing life insurance and just change the

·7· ·beneficiary portion of the policy to take care of the

·8· ·needs that we would have needed in the buy/sell

·9· ·agreement discussions, but he was unwilling to do that.

10· ·I guess he was unwilling to do that because he felt it

11· ·was part of his overall plan to have those life

12· ·insurance policies, you know, do other things to be left

13· ·obviously for his children through the trust.

14· · · · · · ·MR. SIMON:· I have nothing further.

15· · · · · · ·MR. ELIOT BERNSTEIN:· I'd like to ask you a

16· · · · question on that.

17· ·RECROSS EXAMINATION

18· ·BY MR. ELIOT BERNSTEIN:

19· · · · Q· · You mentioned the policy.· You're the trustee

20· ·of this lost trust.· Do you have possession of the

21· ·policy?

22· · · · A· · I think I have a copy of the policy.

23· · · · Q· · A fully executed life insurance policy?

24· · · · · · ·MR. SIMON:· Objection; relevance.

25· · · · Q· · Have you produced that policy to the court?
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·1· · · · · · ·MR. SIMON:· Objection; relevance.· The

·2· · · · policy's been paid out by the carrier.

·3· · · · Q· · The policy, do you have a copy of the actual

·4· ·policy from the carrier?

·5· · · · A· · A copy of the policy?· I think so.

·6· · · · Q· · Fully executed?

·7· · · · · · ·MR. SIMON:· Objection.

·8· · · · A· · I don't know what that means.

·9· · · · Q· · A policy that has all the pages to it that's a

10· ·complete policy, that's got the beneficiaries, the death

11· ·benefits, all that listed out.· A copy of the policy.

12· · · · · · ·MR. SIMON:· Objection; form --

13· · · · Q· · Do you have possession of that?

14· · · · · · ·MR. SIMON:· Objection; form.· Objection;

15· · · · foundation.

16· · · · Q· · Do you have the policy?

17· · · · · · ·MR. SIMON:· Objection, relevance.

18· · · · A· · I believe I have a copy of what the insurance

19· ·company sent during this time of reinstatement.  I

20· ·believe I have a copy of the insurance policy.· Whether

21· ·executed, I -- I don't know what they deem executed.

22· · · · Q· · You have a copy of the insurance policy, okay.

23· ·Have you given that in your production?

24· · · · · · ·MR. SIMON:· Objection; misstated his answer.

25· · · · Q· · I asked you did you put it in production.· You

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

116
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 116 of 281   PageID 11811
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· ·haven't answered.

·2· · · · · · ·MR. SIMON:· He said he saw it in production.

·3· · · · He said what was produced.

·4· · · · Q· · No.· I asked you, did you put your copy of the

·5· ·policy in production.· You were supposed to --

·6· · · · · · ·MR. SIMON:· No, you didn't.

·7· · · · Q· · -- put all your documents.

·8· · · · · · ·MR. SIMON:· That's not what you said.· That's

·9· · · · not what he said.· He said he found the documents

10· · · · through production.

11· · · · Q· · Did you put the policy in with your production

12· ·documents?

13· · · · A· · I'm not sure.

14· · · · Q· · You were asked by the court to produce

15· ·documents.· Did you produce all your documents?

16· · · · A· · I don't know if I was asked by a court to

17· ·produce documents, but...

18· · · · Q· · Okay.· We had to do a Rule 26 document

19· ·request.· You're the plaintiff.· You produced documents.

20· · · · · · ·MR. SIMON:· I'm going to object to this line

21· · · · of questioning.· He has answered about the policy.

22· · · · He believes he had a copy.· He's not sure if --

23· · · · Q· · You believe you had a copy --

24· · · · · · ·(Cross-talking.· Interruption by the

25· ·reporter.)
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·1· · · · Q· · Did you put the copy of the policy you claim

·2· ·to have with your production to the court when you

·3· ·produced?

·4· · · · A· · I'm not sure.

·5· · · · · · ·MR. SIMON:· Jim, we're ten minutes over the

·6· · · · agreed time.· Do you have anything further?

·7· · · · · · ·MR. STAMOS:· I just have one additional

·8· · · · question, if you don't mind.

·9· ·REDIRECT EXAMINATION

10· ·BY MR. STAMOS:

11· · · · Q· · You described this conversation you had with

12· ·your father a moment ago about the trust, how it related

13· ·to the buy/sell and so forth.· Do you recall that

14· ·question and answer you just gave?

15· · · · A· · Yes, I do.

16· · · · Q· · And apropos of that conversation and any

17· ·other -- apropos of that conversation, you understand

18· ·that if the court recognizes the '95 trust as being the

19· ·appropriate beneficiary for the policy, that you will

20· ·receive 20 percent of the proceeds, and that if the

21· ·court doesn't recognize the '98 [sic] trust as the

22· ·beneficiary of the insurance policy in question, you

23· ·will receive none of the proceeds of that policy,

24· ·correct?

25· · · · · · ·MR. SIMON:· Objection; it's a legal conclusion
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·1· · · · which is probably inaccurate.

·2· · · · Q· · I'm asking your understanding.

·3· · · · · · ·MR. SIMON:· Relevance.· His understanding is

·4· · · · not going to determine that.

·5· · · · A· · It's my understanding that if the trust is

·6· ·determined not to be the beneficiary of the insurance

·7· ·policy, that I will not receive whatever it was I was

·8· ·supposed to receive.· That's my -- what I understand.

·9· ·Anything else, I don't -- I don't know.

10· · · · Q· · Just one last -- but the corollary of that is

11· ·your notion that if the court does recognize the trust

12· ·as being the beneficiary, you'll receive something;

13· ·you're just not sure what it is?

14· · · · A· · That's correct.

15· · · · · · ·MR. STAMOS:· Okay.· Thanks.· That's all I

16· · · · have.

17· · · · · · ·MR. SIMON:· I just have one more.

18· ·RECROSS EXAMINATION

19· ·BY MR. SIMON:

20· · · · Q· · Do you understand that there is a third

21· ·possibility, that even if the trust is not acknowledged,

22· ·it may not go to the estate?· It could possibly be

23· ·decided to go somewhere else by the judge?· Do you

24· ·understand that?

25· · · · A· · I do understand that.
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·1· · · · · · ·MR. ELIOT BERNSTEIN:· Okay.· I have one last

·2· · · · question.

·3· · · · · · ·MR. STAMOS:· Let me ask -- let me follow that

·4· · · · up.

·5· ·REDIRECT EXAMINATION

·6· ·BY MR. STAMOS:

·7· · · · Q· · Where do you understand to be the third

·8· ·possibility as the destination for the proceeds of the

·9· ·policy?

10· · · · A· · So there's, you know, all kinds of

11· ·possibilities of where insurance proceeds can go when

12· ·they're up for grabs like that and --

13· · · · · · ·MR. SIMON:· And I'm going to object, because

14· · · · this is all legal conclusion for the judge to

15· · · · decide.

16· · · · · · ·MR. STAMOS:· I'm just following up your

17· · · · question.· You asked him was there a third

18· · · · possibility; he said yes.· I'm just trying to find

19· · · · out what third possibility he understands that

20· · · · there is.

21· · · · · · ·MR. SIMON:· I said third possibility that the

22· · · · judge would determine.· That was my question.

23· · · · · · ·MR. STAMOS:· Yeah.· Well, Adam, I'm just

24· · · · asking what he understands.· If he has no

25· · · · understanding, he can tell me that and we can go

McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052
McCorkle Litigation Services, Inc.
Chicago, Illinois· (312) 263-0052

120
YVer1f

Case 1:13-cv-03643   Document 259-1   Filed 08/27/16   Page 120 of 281   PageID 11815
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



·1· · · · home.

·2· · · · A· · I understand that there's infinite

·3· ·possibilities of where it could go in the event that a

·4· ·judge makes a ruling on where they go.

·5· · · · · · ·MR. ELIOT BERNSTEIN:· Okay.· I have one last

·6· · · · question.

·7· ·RECROSS EXAMINATION

·8· ·BY MR. ELIOT BERNSTEIN:

·9· · · · Q· · Ted, what's the primary beneficiary on the

10· ·policy that you possess?

11· · · · A· · The primary beneficiary, if I recall, was a --

12· ·was a -- I think it was a voluntary employee benefit

13· ·plan.

14· · · · Q· · Would that happen to be LaSalle National

15· ·Trust?

16· · · · A· · Oh, boy, I -- I don't know.

17· · · · Q· · You don't know who the primary beneficiary on

18· ·the policy that you're the trustee for is?

19· · · · · · ·MR. SIMON:· Objection; asked and answered,

20· · · · argumentative.

21· · · · · · ·We're done.· Let's go.

22· · · · Q· · One more question.

23· · · · · · ·MR. SIMON:· No.· We're done.

24· · · · Q· · Who's the contingent beneficiary named on it?

25· · · · · · ·Are you aware your father -- of his heavy
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·1· ·metal poison test, Ted?· Ted?

·2· · · · · · ·MR. ROSE:· I think Adam's terminated the

·3· · · · deposition, so --

·4· · · · · · ·MR. SIMON:· Yeah.· We're way past --

·5· · · · · · ·MR. ROSE:· You have no further questions in

·6· · · · Chicago, right?

·7· · · · · · ·MR. SIMON:· Way past.

·8· · · · · · ·MR. STAMOS:· No, we're all set.

·9· · · · · · ·MR. ROSE:· Have a good night, guys.

10· · · · · · ·(Mr. Simon and Mr. Ted Bernstein exit the

11· ·room.)

12· · · · · · ·(Deposition concluded at 8:15 p.m.)
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·1· · · · · · · · · · ERRATA-SIGNATURE PAGE
· · · SIMON BERNSTEIN IRREVOCABLE TRUST VS. HERITAGE UNION
·2· · · · · · · · · · · · LIFE INSURANCE
· · · · · · · · · · · ·Case No. 13 CV 3643
·3· · · · · · · · ·DEPOSITION TAKEN May 6, 2015

·4
· · ·Page _____ Line _____:
·5· ·Now Reads: _____________________________________________
· · ·Should Read: ___________________________________________
·6· ·Reason for Change: _____________________________________

·7· ·Page _____ Line _____:
· · ·Now Reads: _____________________________________________
·8· ·Should Read: ___________________________________________
· · ·Reason for Change: _____________________________________
·9
· · ·Page _____ Line _____:
10· ·Now Reads: _____________________________________________
· · ·Should Read: ___________________________________________
11· ·Reason for Change: _____________________________________

12· ·Page _____ Line _____:
· · ·Now Reads: _____________________________________________
13· ·Should Read: ___________________________________________
· · ·Reason for Change: _____________________________________
14
· · ·Page _____ Line _____:
15· ·Now Reads: _____________________________________________
· · ·Should Read: ___________________________________________
16· ·Reason for Change: _____________________________________

17· ·Page _____ Line _____:
· · ·Now Reads: _____________________________________________
18· ·Should Read: ___________________________________________
· · ·Reason for Change: _____________________________________
19
· · ·Page _____ Line _____:
20· ·Now Reads: _____________________________________________
· · ·Should Read: ___________________________________________
21· ·Reason for Change: _____________________________________

22
· · · · · Under penalties of perjury, I declare that I have
23· ·read the foregoing transcript and that the facts stated
· · ·in it are true.
24
· · ·__________________· · · · · ·___________________________
25· · · · ·Date· · · · · · · · · · · · · TED BERNSTEIN
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·1

·2· · · · · · · · · · ·CERTIFICATE OF OATH

·3

·4

·5· ·STATE OF FLORIDA· · · ·)
· · · · · · · · · · · · · · )
·6· ·COUNTY OF PALM BEACH· ·)

·7

·8· · · · ·I, Lisa Gropper, Registered Professional Reporter,

·9· ·Florida Professional Reporter, Notary Public, State of

10· ·Florida, certify that TED BERNSTEIN personally appeared

11· ·before me on the 6th day of May, 2015 and was duly

12· ·sworn.

13· · · · ·WITNESS MY HAND AND OFFICIAL SEAL this 19th day of

14· ·May, 2015.

15

16· · · · · · · · · · · · · ___________________________
· · · · · · · · · · · · · · LISA GROPPER, RPR, FPR
17· · · · · · · · · · · · · Notary Public, State of Florida
· · · · · · · · · · · · · · My Commission No.: EE136111
18· · · · · · · · · · · · · My Commission Expires: 11/18/2015
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·1

·2· · · · · · · · · ·CERTIFICATE OF REPORTER

·3
· · ·STATE OF FLORIDA· · · ·)
·4· · · · · · · · · · · · · )
· · ·COUNTY OF PALM BEACH· ·)
·5

·6· · · · I, LISA GROPPER, Registered Professional Reporter,

·7· ·Florida Professional Reporter, do hereby certify that I

·8· ·was authorized to and did stenographically report the

·9· ·deposition of TED BERNSTEIN; that a review of the

10· ·transcript was requested; and that the foregoing

11· ·transcript is a true record of my stenographic notes.

12· · · · I FURTHER CERTIFY that I am not a relative,

13· ·employee, or counsel of any of the parties, nor am I a

14· ·relative or employee of any of the parties' attorney or

15· ·counsel connected with the action, nor am I financially

16· ·interested in the action.

17· · · ·Dated this 19th day of May, 2015.

18

19· · · · · · · · · · · · ·_________________________________
· · · · · · · · · · · · · ·Lisa Gropper, R.P.R., F.P.R.
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·1· · · · · · · McCorkle Litigation Services, Inc.
· · · · · · · · 200 N. LaSalle Street - Suite 2900
·2· · · · · · · · · ·Chicago, Illinois 60601
· · · · · · · · · · · · · (312) 263-0052
·3

·4· ·May 19, 2015

·5
· · ·The Simon Law Firm
·6· ·303 East Wacker Drive
· · ·Suite 2725
·7· ·Chicago, Illinois· 60601
· · ·ATTN: Adam M. Simon, Esq.
·8

·9· ·RE:· ·SIMON BERNSTEIN IRREVOCABLE TRUST VS. HERITAGE
· · · · · ·UNION LIFE INSURANCE
10

11· ·Dear Mr. Simon,

12· · · · Enclosed please find the deposition transcript of
· · ·TED BERNSTEIN in the above-captioned case taken on
13· ·May 6, 2015.
· · · · · Please have Mr. Bernstein read your transcript copy
14· ·and sign the attached errata sheet.· Make a copy of the
· · ·errata sheet to attach to your copy of the transcript,
15· ·and then please forward the original errata sheet back
· · ·to our office.
16· · · · Please make arrangements to have this accomplished
· · ·as soon as possible.· The failure to read and sign the
17· ·deposition could be constituted as a waiver if not
· · ·accomplished within a reasonable period of time.
18· · · · Your attention to this matter is appreciated.

19· ·Sincerely,

20

21· ·Lisa Gropper, RPR, FPR
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 
 
Simon Bernstein Irrevocable  
Insurance Trust Dtd 6/21/95, et al.,  
 

Plaintiffs,     Case No. 13-cv-3643 
       Judge John Robert Blakey 
v.  
 
Heritage Union Life  
Insurance Co., et al.,                Filers: 
       Eliot Ivan Bernstein, Pro Se 
            Defendants.                                                                                       
 
Non-Movant Third Party Defendant Eliot I. Bernstein’s Affidavit-Declaration In Opposition 

to Intervenor’s Motion for Summary Judgement 
________________________________________________________________ 

 
1. I am the non-moving party in this matter opposing the Intervenor’s motion for Summary 

Judgment and otherwise designated as a Third-Party Defendant pro se.  

2. I am a natural son to Simon Bernstein and a natural beneficiary herein.  

3. If called to testify, I would willingly and voluntarily be expected to testify in this matter as 

set out herein.  

4. I had a close and personal relationship with my father Simon Bernstein throughout his 

lifetime and am familiar with the various insurance businesses he conducted over the 

course of the last 30 plus years.  

5. In fact, during one period of time I had my own business in California that worked 

together with my father’s businesses whereby I would sell his proprietary Life Insurance 

products my company would receive commissions from my father’s businesses.  

6. I was the leading producer for my father’s companies for many years through my 

insurance agencies and my agents nationwide. 

7. My father was a meticulous record keeper not only for himself but for all of his thousands 

of clients nationwide and he owned and operated multiple insurance agencies and 
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insurance related trust companies.  My father created and marketed “Arbitrage Life 

Payment System: and managed approximately a billion dollars of insurance premium 

financing annually. 

8. My father’s Florida offices had storerooms of files for his clients and in fact maintained a 

mass of files regarding our technology companies and proprietary intellectual properties 

for my inventions, of which my father was a 30% owner of the companies and IP and I 

was 70% owner originally.  My father was also Chairman of the Board in the beginning of 

the these technology companies. 

9. My father was a leading producer of life insurance throughout his entire career in the 

insurance business and was the largest producer for several carriers nationwide. 

10. My father was an expert in Estate and Trust planning and worked with extremely high 

net worth individuals (including several billion clients of mine) and businesses in placing 

insurance to protect their families and businesses.  He designed proprietary insurance 

products that use complex trusts to achieve protection of the insurance from creditors 

and others and maximize the benefits.  His plans he designed include VEBA’s and 

Arbitrage Life Payment System both sold nationally through an extensive network of 

agents.  

11. My father would never create a trust or have a client create a trust where any incident of 

ownership were maintained in the policy, which would invalidate the trust and leave the 

benefits open to risk. 

12. On September 13, 2012, the day my father died, upon trying to log in to my father 

Simon's computer at his home to get his personal friends contact information to notify 

them of Simon's passing I noticed that the hard drives on all of Simon's computers in his 

home were missing or scrubbed and Petitioner found this highly irregular.  Theodore 

stated he would look into where they had gone and question several people who 
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handled Simon's computers at his office and home if they knew anything.  To this date 

those items appear to have been taken from the estate and never recovered. 

13. That Simon’s assistant Rachel Walker claimed only a few minutes after my father died  

upon returning to the hospital that she left the hospital while he was code blue and dying 

and went to Simon's home and stated to both me and my wife Candice (who went with 

her to the home) that she grabbed anything estate planning looking that she could find 

from his home files, including trusts, wills, etc., he had stored in his home office and 

claimed that Ted Bernstein had requested her to do at the hospital as Simon lay dying. 

When Ted was initially questioned by me about what was in the package Walker had 

given him Ted claimed they were estate documents, including trusts, wills, some medical 

records and some insurance documents.   I requested copies and inventory of the 

documents removed and an inventory of the personal effects of my father he had taken 

from the hospital and Ted stated he would have copies and inventories of the items 

removed from the estate Post Mortem for everyone later that day.  To this date I have 

never received the inventories or accounting for anything removed from the estate or 

Simon's personal effects taken from the hospital. 

14. Initially after my father’s death, both my sister and brother both claimed to have copies of 

his insurance policy involved in this litigation and when I demanded they turn them over 

they suddenly claimed that did not possess them and also then claimed not to have the 

trust that they were alleging was the beneficiary. 

15. My father had made estate plans for my family and had promised me several million 

dollars was set aside for my interests in his insurance companies for compensation for a 

breach of contract by my sister Pam who failed to pay me contracted commissions and 

percentages of several hundred million dollars I raised with my agents for premium 

financing once she acquired the business from my father.  This was my compensation 
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for the many years I worked for his companies and helped build them and did not get 

stock as my sister did.   

16. Because of life threatening dangers my family was placed in when we discovered our 

patent attorneys from Proskauer Rose, Foley & Lardner and others were attempting to 

steal our IP and force us out of business and as federal and state complaints were filed 

a bomb went off in my family’s vehicles.  My father at that time set up a company, 

Bernstein Family Realty LLC and opened up trusts for my children who owned BFR to 

hold the entity and protect us from those trying to harm us financially and physically.  In 

2008 he and my mother created trusts and the Eliot Bernstein Family Trust was created 

as the vehicle to receive ⅓ of the trust assets.  The reason I would receive ⅓ of the trust 

assets was because although there are five children, Ted and my sister Pam and their 

lineal descendants were wholly disinherited by my parents in the trusts, leaving only 

three children with interest.  My father for many years prior to his death ran all of my 

family’s expenses through BFR and put a home my children bought into their trusts, 

again all of this to protect my family and make sure that no matter what happened to me, 

my children and wife income would be taken care of while he was living and through my 

inheritancy long after he was dead.  

17. My father and mother’s relationship with my sister Pam and my brother Ted were 

strained for several years prior to their deaths.  

18. That a scheme to defraud started at least by the time of my father’s passing and likely 

dates back to at least 2010 with some of the parties at play such as Robert Spallina as 

shown by an All Writs Petition filed with this Court in Feb. of 2016 and that I have 

diligently filed with police and investigatory authorities to pursue the frauds herein and 

have filed multiple documents with the Florida Courts and this Court showing and 

claiming fraud and collusion and civil conspiracy and that my Answer and Counterclaims 
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herein, opposition to Plaintiffs’ original Summary Judgment and Petition for All Writs filed 

in Feb. of 2016 with this Court support such claims.  

19.  Thus, what reasonable jurors could conclude in this case is that  

a) Being in the Insurance business himself for 50 years, Simon Bernstein in fact had at 

least one Policy of Life Insurance;  

b) Being in the industry for 50 years and skilled in asset protection, Simon Bernstein in fact 

had a proper Trust to keep such policy proceeds out of his Estate;  

c) Being successful in the business for 50 years and earning millions of dollars in the 

industry, Simon Bernstein was well aware of the need for accurate Record keeping and 

in fact had kept meticulous records;  

d) That the absence of such records and actual policy and actual Trust from this Court is 

the product of conspiracy, collusion and intentional design by a variety of parties to keep 

proper proceeds from the rightful beneficiaries and that I and my children are some of 

those rightful beneficiaries;  

e) That the Estate acting through PR O’Connell and Trial Counsel Stamos have 

deliberately failed to take proper action to find and produce the Records of Simon 

Bernstein in this case and that at least PR O’Connell has directly colluded with Ted 

Bernstein and his counsel.  

WHEREFORE, Third-party Defendant pro se and non-movant Eliot I. Bernstein respectfully 

prays for an Order denying Summary Judgment to the Intervenor at this time and for the 

opening of Discovery as needed and for such other and further relief as to this Court may seem 

just and proper.  

Declaration 

I, Eliot I. Bernstein, declare, certify and state under penalties of perjury that the foregoing is true  
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and correct.  

/s/ Eliot Ivan Bernstein  
 

Executed on: August 26, 2016 

 

/s/ Eliot Ivan Bernstein  
Third Party Defendant/Cross 
Plaintiff PRO SE  
Eliot Ivan Bernstein  
2753 NW 34th St.  
Boca Raton, FL 33434 

Phone (561) 245-8588 

iviewit@iviewit.tv 

www.iviewit.tv 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 
 
Simon Bernstein Irrevocable  
Insurance Trust Dtd 6/21/95, et al.,  
 

Plaintiffs,     Case No. 13-cv-3643 
       Judge John Robert Blakey 
v.  
 
Heritage Union Life  
Insurance Co., et al.,     Filers: 
       Eliot Ivan Bernstein, Pro Se 
            Defendants.                                                                                       
 

LOCAL RULE 56.l(b)(3) RESPONSE TO PLAINTIFF/MOVANT STATEMENT OF 
UNDISPUTED MATERIAL FACTS AND LOCAL RULE 56.l(b)(3)(C) STATEMENT OF 

ADDITIONAL FACTS REQUIRING THE DENIAL OF PLAINTIFF/MOVANT 
MOTION FOR SUMMARY JUDGMENT 

 

COMES NOW Eliot Ivan Bernstein (“Eliot”), a Third Party Defendant, Pro Se and files 

this “Response to Summary Judgement” and states under information and belief as follows: 

I. THE PARTIES 
 
 1. Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (the “Bernstein 
Trust”), is an irrevocable life insurance trust formed in Illinois as further described below. The 
Bernstein Trust is the original Plaintiff that first filed this action in the Circuit Court of Cook 
County. The Insurer then filed a notice of removal to the Northern District of Illinois. The 
Bernstein Trust has also been named as a Counterdefendant to Eliot’s Claims. The Bernstein 
Trust is represented by counsel, Adam M. Simon. (Ex. 1, Aff. of Ted Bernstein, ¶21) 
 

ANSWER: 

DISPUTED:  At this time no valid legally executed “Simon Bernstein Irrevocable Insurance 

Trust Dated 6/21/95 (the “Bernstein Trust”)” has been produced and thus does not at this time 

legally exist.  Since the “Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (the 

“Bernstein Trust”) does not legally exist at this time it could not legally file a lawsuit.  Since the 

Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (the “Bernstein Trust”) does not 
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legally exist at this time and has not been produced in this action it cannot be legally represented 

by counsel, Adam M. Simon and David B. Simon of the Simon Law Firm. 

 2. Bank of America, N.A. (“Bank of America”), was named a party to Heritage’s 
counterclaim for Interpleader. Bank of America was terminated as a co-Plaintiff on January 13, 
2014, and the Insurer voluntarily dismissed Bank of America as a Third-Party Defendant on 
February 14, 2014. (Dkt. #97; Ex. 1, Aff. of Ted Bernstein, ¶22) 
 
ANSWER: 
 

UNDISPUTED 

3. Eliot Bernstein (“Eliot”) was named a Party by virtue of Heritage’s counterclaim for 
Interpleader, and Eliot filed third-party claims against several Parties described herein making 
Eliot a Third-Party Plaintiff as well (“Eliot’s Claims”). Eliot is the third adult child of Simon 
Bernstein. Eliot is representing himself, and/or his children, pro se in this matter. (Ex. 1, Aff. of 
Ted Bernstein, ¶23) 
 
ANSWER: 

UNDISPUTED 

4. United Bank of Illinois, now known as PNC Bank, was named as a third-party 
defendant in Heritage’s counterclaim for Interpleader. PNC Bank was served on August 5, 2013, 
and has never filed an appearance or answer. (Dkt. #25; Ex. 1, Aff. of Ted Bernstein, ¶24) 
 

ANSWER: 

UNDISPUTED 

5. “Simon Bernstein Trust. N.A.” was named a Party to Heritage’s counterclaim for 
interpleader. “Simon Bernstein Trust, N.A.”. There are no Policy records produced by the 
Insurer indicating that a policy owner ever submitted a beneficiary designation naming Simon 
Bernstein Trust, N.A. as a beneficiary of the Policy. No one has submitted a claim to the Policy 
Proceeds with the Insurer on behalf of an entity named “Simon Bernstein Trust, N.A.”. 
(Ex. 2, Aff. of Don Sanders, ¶69 and ¶78) 
 

ANSWER: 

DISPUTED: According to insurance company parole evidence records “Simon Bernstein Trust. 

N.A.” is the Primary Beneficiary of the lost, suppressed or destroyed insurance contract.  
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However, since no original policy or copy of an original policy has been produced in these 

matters for Simon Bernstein by any party to the litigation it cannot at this time be determined 

who the policy claims as beneficiary at this time. 

6. Ted Bernstein, as Trustee, of the Bernstein Trust retained Plaintiff’s counsel and 
initiated the filing of this Action. Ted Bernstein, is also a co-Plaintiff, individually, and has been 
named as a Counter-defendant and Third-Party Defendant to Eliot’s Claims. Ted Bernstein is 
the eldest of the five adult children of Simon Bernstein. Ted Bernstein is represented by counsel, 
Adam M. Simon. (Ex. 1, Aff. of Ted Bernstein, ¶25) 
 

ANSWER: 

DISPUTE:  Ted Bernstein is not “Trustee” of the “Simon Bernstein Irrevocable Insurance Trust 

Dated 6/21/95” as no legally binding executed trust has been produced at this time in this 

litigation by any party giving anybody legal standing as a fiduciary of the lost, suppressed or 

destroyed alleged “Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95.” 

Therefore, since no legally executed and binding copy of the trust has been produced at this time 

Ted Bernstein could not presume he was Trustee of a trust he claims to have never seen and 

therefore his counsel, Adam Simon, who knew at the time he filed this complaint that he, nor his 

client Ted, possessed a legally binding executed copy of the alleged trust giving anyone legal 

standing to act as a fiduciary or file a lawsuit claiming such capacity and suing parties based on 

this presumed capacity.  Note Plaintiffs’ did not start this action with a copy of said lost, 

destroyed or missing trust attached to the complaint and it was not until months later that they 

allege to have found unexecuted drafts with no ability to determine who drafted the trust as the 

pages are missing any legal firm markings and where the two markedly different alleged drafts 

have different successor trustees written in handwriting on them.  Therefore, if Plaintiffs filed the 

Complaint knowing they did not possess the trust they would have had to sought legal standing 

as a fiduciary from this court prior to acting in any such alleged capacity. 
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7. First Arlington National Bank was named as a Third-Party Defendant by virtue of 
Heritage’s counterclaim for Interpleader. First Arlington National Bank was never served by 
Heritage, and instead Heritage served JP Morgan Chase Bank as First Arlington Bank’s alleged 
successor and JPMorgan Chase Bank was substituted as a party in place of First Arlington 
National Bank on 10/16/2013. (Dkt. #44; see also JP Morgan Chase Bank at Par. 12 below; 
Ex. 1, Aff. of Ted Bernstein, ¶26) 
 
 

ANSWER: 

DISPUTED:   

8. Lisa Sue Friedstein is a co-Plaintiff and has been named as a third-party defendant 
to Eliot’s Claims. Lisa Sue Friedstein is the fifth adult child of Simon Bernstein. Lisa Sue 
Friedstein is now appearing pro se, and was formerly represented by counsel, Adam M. Simon. 
(Ex. 3, Aff. of Lisa Friedstein, ¶2, ¶3, ¶6 and ¶23) 
 

ANSWER: 

UNDISPUTED 

9. Jill Marla Iantoni is a co-Plaintiff and has been named as a third-party defendant 
to Eliot’s Claims. Jill Marla Iantoni is the fourth adult child of Simon Bernstein. Jill Marla 
Iantoni is appearing pro-se and was formerly represented by counsel, Adam M. Simon. (Ex. 4, 
Aff. of Jill Iantoni, ¶2, ¶3, ¶6 and ¶23) 
 

ANSWER: 

UNDISPUTED 

10. Pamela Beth Simon is a co-Plaintiff and has been named as a third-party defendant to 
Eliot’s Claims. Pamela Beth Simon is the second adult child of Simon Bernstein. Pamela Beth 
Simon and is represented by counsel, Adam M. Simon. (Ex. 5, Aff. of Pam Simon, ¶2, ¶3, ¶6 and 
¶38.) 

 
 
ANSWER: 
  
UNDISPUTED 

11. Heritage is the successor life insurer to the original insurer, Capitol Banker Life, that 
originally issued the Policy in 1982. Heritage was terminated as a party on February 18, 2014 
when the court granted Heritage’s motion to dismiss itself from the Interpleader litigation after 
having deposited the Policy Proceeds with the Registry of the Court pursuant to an Agreed 
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Order. The amount of the Policy Proceeds (plus interest) on deposit with the Registry exceeds 
$1.7 million. (Dkt. #101 and Ex. 1, Aff. of Ted Bernstein, ¶30) 

 
 
ANSWER: 

DISPUTED:  It is alleged that Jackson National acquired Heritage Union and it was Jackson 

National who deposited monies in the court registry.  There are no “Policy Proceeds” that could 

have been deposited with the Court as no legally binding policy has been produced for Simon 

Bernstein at this time by any party to the litigation, including the insurers and reinsurers.  

Therefore, monies were deposited and there is not at this time anyway to prove that this amount 

of money deposited is what the policy states. 

12. J.P. Morgan Chase Bank, N.A., (“J.P. Morgan”) was named as a third-party 
Defendant by virtue of Heritage’s counterclaim for Interpleader. In its claim for Interpleader, 
Heritage named J.P. Morgan, as a successor to First Arlington National Bank (described above).  
J.P. Morgan filed an appearance and answer to Heritage’s counterclaim for Interpleader in which 
it disclaimed any interest in the Policy Proceeds. J.P. Morgan then filed a motion for judgment 
on the pleadings to have itself dismissed from the litigation, and the court granted the motion. 
As a result, J.P. Morgan was terminated as a party on March 12, 2014. (Dkt. #105; Ex. 1, Aff. of 
Ted Bernstein, ¶31) 

 
 
ANSWER: 

UNDISPUTED 

13. William Stansbury filed a motion to intervene in this action, but his motion to 
intervene was denied, and he was terminated as a non-party intervenor on January 14, 2014. 
(Dkt. #74; Ex. 1, Aff. of Ted Bernstein, ¶32) 
 

ANSWER: 

UNDISPUTED 

14. Adam M. Simon is counsel himself, and for the Bernstein Trust, Ted Bernstein 
(individually and as trustee), Pamela B. Simon, David B. Simon, The Simon Law Firm, and STP 
Enterprises, Inc. four of the five adult children of Simon Bernstein. Adam M. Simon was named 
a third-party defendant to Eliot’s Claims. Adam M. Simon is the brother-in-law of Pamela B. 
Simon, and the brother of David B. Simon. (Ex. 1, Aff. of Ted Bernstein, ¶33) 
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ANSWER: 
 
DISPUTED:  Adam Simon is no longer representing “four of the five adult children of Simon 

Bernstein” as Jill Iantoni and Lisa Friedstein have removed Adam Simon from representing them 

and this Court has allowed them to represent themselves Pro-Se.  Adam Simon cannot be counsel 

to a trust that has not been produced and at this time no legally executed binding original or copy 

of the original exists and no terms of the trust therefore exist.  Similarly, since no legally binding 

executed copy or original exists, the fiduciaries of such lost, suppressed or destroyed trust cannot 

act with any legal authority, especially where no construction or validity hearings have been held 

to have a court of law determine any standing of any fiduciary.   

15. National Service Association, Inc. (of Illinois) was a corporation owned by the 
decedent, Simon Bernstein. According to the public records of the Secretary of State of Illinois, 
National Service Association, Inc. (of Illinois) was dissolved in October of 2006. There is no 
record of Eliot having obtained service of process upon National Service Association, Inc. 
because it is dissolved and has been for over 7 years. (Ex. 1, Aff. of Ted Bernstein, ¶34) 
 
ANSWER: 

UNDISPUTED 

16. Donald R. Tescher, Esq. was named a Third-Party Defendant to Eliot’s Claims. 
Donald R. Tescher is a partner of in the firm of Tescher & Spallina. Donald R. Tescher was 
terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s 
claims on March 17, 2014. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶35) 

 
 

ANSWER: 

UNDISPUTED: 

17. Tescher and Spallina, P.A. was a law firm whose principal offices were formerly 
in Palm Beach County, FL. Tescher and Spallina, P.A. was named a Third-Party Defendant to 
Eliot’s Claims. Tescher & Spallina, P.A. Donald R. Tescher was terminated as a party to this 
matter when the court granted his motion to dismiss as to the Eliot’s Claims. (Dkt. #106; Ex. 1, 
Aff. of Ted Bernstein, ¶36) 
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ANSWER: 

UNDISPUTED 

18. The Simon Law Firm was named a Third-Party Defendant to Eliot’s Claims. The 

Simon Law Firm is being represented by counsel, Adam M. Simon. 

 

ANSWER: 

UNDISPUTED 

19. David B. Simon is the husband of Pam Simon, and the brother of counsel, Adam M. 
Simon and was named a Third-Party Defendant to Eliot’s Claims. David B. Simon is being 
represented by counsel, Adam M. Simon. (Ex. 6, Aff. of David Simon, ¶20 and ¶29) 
 
ANSWER: 

UNDISPUTED 

20. S.B. Lexington, Inc. was a corporation formed by Simon Bernstein. According to 
the records of the Secretary of State of Illinois, S.B. Lexington, Inc. was dissolved on April 3, 
1998. (Ex. 1, Aff. of Ted Bernstein ¶39, Dep. of David Simon, p. 51:13-18) 
 

ANSWER: 

UNDISPUTED 

21. S.B. Lexington, Inc. Employee Death Benefit Trust (the “VEBA Trust”) was named a 
Third-Party Defendant by virtue of Eliot’s Claims, and was a Trust formed by Simon Bernstein 
in his role as principal of S.B. Lexington, Inc. The VEBA Trust was formed pursuant to I.R.S. 
Code Sec. 501(c)(9) as a qualified Employee Benefit Plan designed to provide a death benefit to 
certain key employees of S.B. Lexington, Inc. The VEBA was dissolved in 1998 concurrently 
with the dissolution of S.B. Lexington, Inc. (Ex. 7, Dep. of David Simon, p.51:13-18; Ex. 30, 
Aff. of Ted Bernstein, ¶40) 

 
 
ANSWER: 

DISPUTED:  No supporting information to prove the dissolution has been been provided other 

than statements of David Simon and Ted Bernstein.  No copy of the VEBA trust with its terms 

has been produced to this Court or any litigant in these matters.  
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22. Robert Spallina, Esq. was named a Third-Party Defendant to Eliot’s Claims. Robert 
Spallina is a partner of in the firm of Tescher & Spallina, P.A. Robert Spallina was terminated as 
a party to this matter when the court granted his motion to dismiss as to Eliot’s Claims on March 
17, 2014. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶41) 

 
 

ANSWER: 

DISPUTE:  Robert Spallina is not a partner of the law firm Tescher & Spallina, PA as that firm 

has been claimed to be dissolved by both Robert Spallina and Donald Tescher, at sometime after 

this litigation and the Florida Probate and Trust litigations began.  Robert Spallina is not a lawyer 

anymore after surrendering his law license after signing an SEC Consent Order for Insider 

Trading where he pled guilty to criminal misconduct in a separate complaint with Federal 

Authorities according to the consent agreement. 

23. S.T.P. Enterprises, Inc. was named a Third-Party Defendant to Eliot’s Claims. S.T.P. 
Enterprises, Inc. has filed an appearance and responsive pleading and is represented by counsel, 
Adam M. Simon. (Dkt. #47; Ex. 5, Aff. of Pam Simon, ¶25) 

 
 
ANSWER: 

UNDISPUTED 

24. According to the records of the Secretary of State of Florida, National Service 
Association, Inc. (Florida) was a Florida corporation formed by Simon L. Bernstein. National 
Service Association, Inc. (Florida) was named a Third-Party Defendant in Eliot’s Claims. 
According to the records of the Secretary of State of Florida, National Service Association, Inc. 
(Florida) dissolved in 2012. (Ex. 1, Aff. of Ted Bernstein, ¶42). 

 
 
ANSWER: 

 

25. Benjamin Brown as Curator of The Estate of Simon Bernstein filed a motion to 
intervene in this litigation. The court granted the motion to intervene on July 28, 2014, and as a 
result the Estate became a third-party claimant in the litigation. (Dkt. #121). Subsequently, 
Brian O’Connell as successor Curator and Administrator Ad Litem of the Estate of Simon 
Bernstein filed a motion to substitute for Benjamin Brown, and the court granted the motion 
November 3, 2014. For purposes of this motion, Movants refer to this party as the “Estate of 
Simon Bernstein” or the “Estate”. The Estate is represented by the law firm of Stamos & Trucco 

Case 1:13-cv-03643   Document 260   Filed 08/27/16   Page 8 of 23   PageID 12082
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



in this matter. (Dkt. #126; Ex. 1, Aff. of Ted Bernstein ¶43-¶44) 
 
ANSWER: 

UNDISPUTED 

II. THE POLICY AND POLICY PROCEEDS 

26. In 1982, Simon Bernstein, as Insured, applied for the purchase of a life insurance 
policy from Capitol Bankers Life Insurance Company, issued as Policy No. 1009208 (the 
“Policy”). A specimen policy and a copy of the Schedule Page of the Policy are included in 
Movant’s Appendix to the Statement of Facts. (Ex. 2, Aff. of Don Sanders at ¶38, ¶39, ¶48, 
¶52; See Ex. 14). The amount of the Policy Proceeds (plus interest) on deposit with the Registry 
of the Court exceeds $1.7 million. (Dkt. #101 and Ex. 1, Aff. of Ted Bernstein, ¶30). The 
Policy defines “Beneficiary” as follows: 

 
A Beneficiary is any person named on our [the Insurer’s] records to receive proceeds of 
this policy after the insured dies. There may be different classes of Beneficiaries, such as 
primary and contingent. These classes set the order of payment. There may be more than 
one beneficiary in a class. Unless you provide otherwise, any death benefit that becomes 
payable under this policy will be paid in equal shares to the Beneficiaries living at the 
death of the Insured. Payments will be made successively in the following order: 
(emphasis added) 

 
a. Primary Beneficiaries. 
 
b. Contingent Beneficiaries, if any, provided no primary Beneficiary is living at 
the death of the Insured. 
 
c. The Owner or the Owner’s executor or administrator, provided no Primary or 
Contingent Beneficiary is living at the death of the Insured. 

 
Any Beneficiary may be named an Irrevocable Beneficiary. An irrevocable beneficiary is 
one whose consent is needed to change that Beneficiary. Also, this Beneficiary must 
consent to the exercise of certain other rights by the Owner. We discuss ownership in part 
2. (SoF, ¶26; Ex. 7 at bates no. JCK00101) 

 
ANSWER: 

DISPUTE: A specimen policy was provided to the Court that is of the type that is submitted to 

the states by the carrier for approval or for other marketing purposes and is not a valid binding 

contract for insurance on the Life of Simon Bernstein.  Therefore, none of the terms of the actual 

“Policy” can be compared to the Specimen policy as the “Policy” has not been produced and thus 
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none of the terms of the actual “Policy” can be proven at this time to be the same as the 

Specimen Policy as there is no legally binding insurance contract or policy on the life of Simon 

Bernstein before the Court. 

III. MOVANTS’ CLAIMS TO THE POLICY PROCEEDS 

27. Plaintiff’s claims to the Policy Proceeds are based on their allegations that the five 
adult children of decedent, INCLUDING ELIOT, are the beneficiaries of The Simon Bernstein 
Irrevocable Insurance Trust Dtd 6/21/95, and that this same Trust is the named beneficiary of the 
Policy Proceeds at issue (the “Stake”). (Ex. 8, Plaintiff’s First Amended Complaint). 
 

ANSWER: 

DISPUTE:  Again, since there is no valid legally binding insurance policy produced at this time 

there cannot be “Policy Proceeds” that can be confirmed at this time to be the amount on the 

bona fide insurance contract, in fact, their claims would be to the interpled monies in this Court, 

which were paid to this Court as if there was a “Policy” that stated the exact amount under the 

contract to be deposited.  The Court should also seek production of the “Policy” to confirm that 

the amount deposited was the amount listed in the “Policy” and what terms were selected under 

the “Policy” for payouts. 

IV. ELIOT’S NON-EXISTENT CLAIM TO THE POLICY PROCEEDS 

28. Eliot Bernstein filed counterclaims, third-party claims and cross-claims in this 
litigation (“Eliot’s Claims”). (Ex. 9, Eliot’s Claims). 
 

ANSWER: 

UNDISPUTED 

29. The pleading setting forth Eliot’s Claims—not including exhibits—is seventy-two 
pages long and consists of one hundred and sixty-three separate paragraphs. Eliot’s Claims are 
devoid of any allegation or supporting facts to show that either Eliot or his children were ever 
named a beneficiary of the Policy Proceeds. (Ex. 9, Eliot’s Claims). 
ANSWER: 

DISPUTE:  Eliot provided supporting facts to show that NO POLICY HAS BEEN PRODUCED 
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and that NO LEGALLY BINDING EXECUTED TRUST was provided to this Court or any 

party in this litigation making it wholly unknown who the beneficiaries are of the suppressed, 

destroyed or lost “Policy” are or who the beneficiaries of the suppressed, lost or destroyed 

Bernstein Trust are and thus Eliot has claims potentially to the policy and may in fact be the 

named beneficiary on the “Policy” once the “Policy” is discovered and produced or until this 

Court makes rulings regarding the beneficiaries under this convoluted and alleged fraudulent and 

abuse of process lawsuit.  It is also alleged that all parties have conspired to suppress, lose or 

destroy the “Policy” and any copies that may have existed and have been held by any of the 

alleged prior fiduciaries or carriers involved have also been suppressed, lost or destroyed as part 

of scheme and artifice to defraud the true and proper beneficiaries of the policy.  

30. This is confirmed by the 30(b)(6) witness designated by the Insurer affirming that no 
Owner of the Policy ever submitted any change of beneficiary forms which were received by the 
Insurer that designated Eliot, or any of Eliot’s children as a beneficiary of the Policy. (Ex. 2, Aff. 
of Don Sanders, ¶65-¶68). 
 

ANSWER: 

DISPUTED:  Any changes of beneficiaries or owner forms would be governed by the insurance 

contract which under insurance laws would be made as attachments to the original policy and 

where the original policy has not been produced and appears suppressed, lost or destroyed there 

is no way to confirm at this time what changes were made to the insurance contract “Policy.”  

V. ELIOT’S STATUS VIS-À-VIS THE ESTATE OF SIMON BERNSTEIN 

31. The case styled as In Re Estate of Simon L. Bernstein, has been pending in the 
Probate Division of the Palm Beach County Circuit Court in Florida since 2012. In Re Estate of 
Simon L. Bernstein, No. 502012CP004391XXXNBIH. 

 
 
ANSWER: 

UNDISPUTED 
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32. A related case styled as Ted Bernstein, as Trustee of the Shirley Bernstein Trust 
Agreement dtd 5/20/2008 v. Alexandra Bernstein, et. al., has been pending in the same court 
before the same judges since 2014 involving matters related to a testamentary trust formed by 
Shirley Bernstein – Simon Bernstein’s spouse -- prior to her death. Ted Bernstein, as Trustee of 
the Shirley Bernstein Trust Agreement dtd 5/20/2008 v. Alexandra Bernstein, et. al, No. 
502014CP003698XXXXNBIJ. For purposes of this motion, the actions pending in Palm Beach 
County are referred to as the “Probate Action(s)”. 
 
 
ANSWER: 

DISPUTED:  The case above is actually styled as  

“ Ted Bernstein, as Trustee of the Shirley Bernstein Trust Agreement dtd May 20, 

2008, as amended  

v.  

ALEXANDRA BERNSTEIN; ERIC BERNSTEIN; MICHAEL BERNSTEIN; 

MOLLY SIMON; PAMELA B.SIMON, Individually and as Trustee f/b/o Molly 

Simon under the Simon L. Bernstein Trust Dtd 9/13/12; ELIOT BERNSTEIN, 

individually, as Trustee f/b/o D.B., Ja. B. and Jo. B. under the Simon L. Bernstein 

Trust Dtd 9/13/12, and on behalf of his minor children D.B., Ja. B. and Jo. B.; 

JILL IANTONI, Individually, as Trustee f/b/o J.I. under the Simon L. Bernstein 

Trust Dtd 9/13/12, and on behalf of her Minor child J.I.; MAX FRIEDSTEIN; 

LISA FRIEDSTEIN, Individually, as Trustee f/b/o Max Friedstein and C.F., 

under the Simon L. Bernstein Trust Dtd 9/13/12, and on behalf of her minor child, 

C.F.,” 

That it is recently learned from an email of Alan B. Rose to Eliot Bernstein and others, see 

attached Exhibit 21, that there are no trusts for Eliot’s minor children in existence at this time 

                                                 
1 Alan Rose and Eliot Bernstein Emails 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160308%20Alan%20Rose%20Mrachek%20Letter
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named as parties to the lawsuit and despite Eliot being sued as Trustee under such nonexistent 

trusts. Again, another instance of alleged abuse of process and false process and fraud on the 

court in Palm Beach County.   

Where further, there is no known “Simon L. Bernstein Trust Dtd 9/13/12” which would have had 

to been created in the few short hours of 9/13/12 that Simon lived that day, where Third Party 

Plaintiff Eliot Bernstein was with his father who was code blue in a critical care unit on that day 

and died shortly after 1am on the morning of 9/13/12 and there were no lawyers or estate 

planners present and Simon signed no documents or trusts on that day.  No “Simon L. Bernstein 

Trust Dtd 9/13/12” has ever been produced to this court or any court at this time and thus any 

trusts alleged to be held under it cannot exist, as Mr. Rose has no admitted.  Again, parties that 

are legally not existent are being sued through fraud on the court and more as is the case in this 

lawsuit.  

That from Alan Rose’s emails exhibited already herein this Court can see that Mr. Rose 

references a different Simon Bernstein trust and attaches copies of an alleged trust and will titled 

“Simon Bernstein Will dtd 07-25-2012 conformed copy - original in courthouse.pdf; Simon L. 

Bernstein Amended and Restated Trust Agreement dtd 7-25-2012 - duplicate original.pdf” and 

where neither of these alleged testamentary documents are parties to the suit filed as the caption 

clearly shows and all pleadings show. 

 
33. On December 15, 2015, after a trial was held in the Probate Actions, where Eliot 

Bernstein appeared and represented himself pro se, Judge John L. Phillips entered an Order 
including the following: 

 
a. This was a “Final Judgment” on Count II of the Amended Complaint; 
 
b. A trial was held on December 15, 2015 pursuant to the Court’s Order setting trial 

                                                                                                                                                          
%20Regarding%20No%20Trusts%20for%20Josh%20Jake%20and%20Danny%20under%20Simon%20T
rust.pdf  
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on Amended Complaint Count II; 
 
c. The Court received evidence in the form of documents and testimony of 
witnesses; 
 
d. The Court heard argument from counsel and pro se parties who wished to argue; 
 
e. The Court found that five testamentary documents, including the Will of Simon 
Bernstein and a Simon Bernstein Amended and Restated Trust Agreement dated 
July 25, 2012 are “genuine and authentic, and are valid and enforceable according 
to their terms.” 
 
f. That based on evidence presented, “Ted S. Bernstein, Trustee, was not involved in 
the preparation or creation of the Testamentary Documents…Ted S. Bernstein 
played no role in any questioned activities of the law firm of Tescher & Spallina, 
P.A., who represented Simon and Shirley when they were alive. There is no 
evidence to support the assertion of Eliot Bernstein that Ted Bernstein forged or 
fabricated any of the Testamentary Documents, or aided or abetted others in 
forging or fabricating documents. The evidence shows Ted Bernstein played no 
role in the preparation of any improper documents, the presentation of any 
improper documents to the Court, or any other improper act, contrary to the 
allegations of Eliot Bernstein. 
 
g. This ruling is intended to be a Final Judgment under Rule 9.170 of the Florida 
Rules of Appellate Procedure...” (Ex. 10, Probate Order of 12/15/15, Ted 
Bernstein, as Trustee of Shirley Bernstein Trust Agreement v. Alexandra 
Bernstein…Eliot Bernstein, et. al. No. 502014CP003698.) (ADD 
TRANSCRIPT SHOWING ELIOT ATTENDED?).” 
 
 

ANSWER: 
 

DISPUTE:   

a. The final judgment is being appealed although it is alleged that the appeal court is 

conflicted with Third Party Plaintiff Eliot Bernstein and is aiding and abetting the 

continued and ongoing fraud on and fraud by the court in efforts to shut down Eliot’s 

whistleblowing efforts against Officers of the Court, including but not limited to, three 

judges involved, several attorneys at law and their firms, a predatory guardian Diana 

Lewis ( a former defrocked Judge) and others. 
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b. Count II of the Amended Complaint in the sham and fraudulent Shirley Trust 

Construction case was heard in an improperly scheduled hearing from a status conference 

in Simon’s Estate and in violation of Florida Probate Rules and Statutes regarding the 

scheduling of trials. Virtually no pre-trial procedures were followed in violation of 

Florida Probate Rules and Statutes.   

c. The court’s only witness to the documents was Robert Spallina who admitted in court 

under oath in the hearing to have fraudulently created a Shirley Trust and sent it to Eliot’s 

minor children’s counsel, Christine C. Yates, Esq. of Tripp Scott law firm in Ft. 

Lauderdale, FL.  Spallina also admitted he was under a consent agreement with the SEC 

for insider trading and misrepresented that he did not plead guilty to criminal misconduct 

under the consent as stated in the consent order he signed, making this a serious violation 

of his consent order.  Spallina also admitted to mail fraud and other fraud on the court in 

the use of Simon Bernstein’s identity Post Mortem to file documents to close his 

deceased wife’s estate through a further elaborate fraud on the court and where he stated 

under oath that he had not notified authorities of certain of these crimes he admitted 

before Judge John Phillips.  Judge John Phillips has taken no steps to report the crimes or 

follow the Florida procedures for fraud on the court and failed to follow his Judicial 

Canons, Attorney Conduct Codes and state and federal law for reporting the misconduct 

and admitted fraud of another attorney at law and in fact has moved to swiftly retaliate 

against Third Party Plaintiff Eliot Bernstein and his wife and children to silence their 

whistleblowing efforts by denying them wholly of their due process rights through a 

series of fraudulently issued orders designed to remove Eliot and his family’s civil rights 

and rights to their properties.  Spallina, even testified to the validity of the Shirley 
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Bernstein trust that he later under cross examination by Eliot admitted he fraudulently 

altered and sent via mail to his minor children’s counsel, this done as part of an elaborate 

fraud on the beneficiaries to change the beneficiaries to benefit their client and close 

personal friend Ted Bernstein whose family was wholly disinherited in the estate and 

trust plans of Simon and Shirley Bernstein.  No other parties who signed or witnessed the 

documents, who all live in the same county, were brought in to testify as witnesses.   

d. Eliot Bernstein’s minor children were precluded a stay request to allow counsel to 

represent them who was already retained and waiting to file Pro Hac Vice to enter once 

she received copies of the trusts the children were sued under.  Alan Rose refused to 

provide copies of the trusts the children were sued under and only later did we learn that 

they do not exist from Alan Rose as already evidenced herein and therefore three minor 

children, alleged to be beneficiaries were not represented by counsel or their parents at 

the hearing.  The parents were precluded from representing their children as Rose 

claimed that Third Party Plaintiff Eliot Bernstein had a conflict of interest with his 

children that precluded him from representing them.  That two other minor children were 

also wholly unrepresented by their parents (who would have had similar conflicts alleged 

by Rose) or any counsel at all.  That none of the named beneficiaries of the alleged 

Shirley Bernstein trust were sued under the action or appeared at trial, namely, the Eliot 

Bernstein Family Trust, the Jill Iantoni Family Trust and the Lisa Friedstein Family Trust 

in violation of Florida Probate Rules and Statutes regarding the validity hearings and 

parties that must be joined.  In fact, Mr. Rose sued instead the beneficiaries of a non-

existent Simon Bernstein Trust dated on the day he died September 13, 12 and alleged 

trusts held thereunder that he admits in his email do not exist legally at this time.  
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Therefore, due to this suit being filed against non-existent parties the whole lawsuit and 

all orders etc. are further fraud on the court and fraud by the court, as the court is fully 

apprised of these issues of parties sued legally not existing and has done nothing to 

follow its own fraud policy and laws regarding fraud again and again in these matters, 

instead choosing a path of ignoring these facts and rushing to silence Eliot Bernstein and 

his family and further rob their properties held in the State of Florida’s custody, 

e. The hearing was limited to a validity hearing on testamentary documents from several 

non-related cases whereby no original documents were produced at trial to authenticate 

the copies and it was learned in the hearing that no parties claim to have possession of the 

original testamentary documents that were supposed to be turned over by Tescher and 

Spallina as part of their court ordered production.   

All of the COPIES of the alleged testamentary documents  produced to this Court and 

Third Party Plaintiff Eliot come from a court ordered production2 calling for “ALL” 

documents of Tescher and Spallina to be turned over to the Curator of the Estate of 

Simon at the time, Benjamin Brown, when Spallina and Tescher resigned as counsel and 

co-trustees and co-personal representatives of Simon’s Estate and Trusts and all 

Bernstein family matters3, after their firm was found committing fraud, fraud on the 

court, fraud on the beneficiaries and fraud on beneficiaries counsel in the Estate and Trust 

litigations in Florida involving Simon and Shirley Bernstein.  It has been learned that NO 

ORIGINAL DOCUMENTS were produced by Tescher and Spallina to Ben Brown or any 
                                                 
2 February 18, 2014 Martin Colin Order for Production of ALL records from Tescher & Spallina 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20140218%20ORDER%20COLIN%20TESCHER%2
0SPALLINA%20TO%20TURN%20OVER%20ALL%20RECORDS%20PRODUCTION%20ON%20PETITI
ON%20FOR%20DISCHARGE%20TESCHER%20SPALLINA%20Case%20502012CP004391XXXXSB%
20SIMON.pdf  
3 January 14, 2014 Tescher Resignation Letter from all Bernstein family matters. 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20140114%20Tescher%20and%20Spallina%20Resi
gnation%20Letter%20as%20PR%20in%20estates%20of%20Simon%20and%20Shirley.pdf  
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other party and only copies of alleged original testamentary documents were transferred 

which  violates the court order that would have required the originals to be turned over so 

the copies could be validated against them. 

Despite being advised by Eliot Bernstein of the failure of Spallina and Tescher to comply 

with the court order to produce ALL documents, which would have included ALL 

Original documents, neither Benjamin Brown, nor his successor in the Estate of Simon, 

Brian O’Connell, nor Ted Bernstein or his counsel Alan B. Rose, have sought to have 

Tescher and Spallina comply with the order or sought contempt charges. 

Benjamin Brown was given copies of alleged original documents by Tescher and 

Spallina, see Exhibit 1 - ECF DOCKET #’s 258-1 to 258-8,  It is further alleged that the 

copies and files tendered to Brown who then turned over the majority of them to parties 

in the litigation have been being tampered with, including changing files or modifying 

files used in online exhibits to this court, including the production link exhibited in 

several prior filings @ 

http://iviewit.tv/Simon%20and%20Shirley%20Estate/20140602%20ESTATE%20FILES

%20FROM%20BEN%20BROWN%20CURATOR%20DELIVERED%20TO%20HIM%

20BY%20TESCHER%20AND%20SPALLINA%20PRODUCTION.pdf    Third Party 

Plaintiff, Eliot Bernstein, informed the court that file tampering in these matters was 

suspected and repeatedly in pleadings has urged the Court to print out and attach the 

documents at the linked URL’s to any pleadings to avoid such hacking and alteration of 

the records before the court. 

This failure to produce ANY original records in a case fraught with fraudulent 

documents, fraudulent notarizations and more, committed by multiple parties, with new 
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admissions by Spallina in a December 15, 2015 hearing of frauds he committed in the 

Estate and Trusts and had not revealed the crimes to any party until admitting them under 

oath in the hearing in Judge Phillips court, makes all records used in these matters 

questionable as to their authenticity if they come from the copies of alleged originals 

produced by Tescher and Spallina who are in violation of the court order to produce that 

would have required production of the originals and any copies. 

f. That the fraudulent order from the sham validity hearing attempts to vindicate Ted 

Bernstein of involvement in the preparation or transmission of fraudulent documents to 

the court that his attorneys that represented him submitted on his behalf that were to 

directly benefit his family from such fraud.  The documents filed in Shirley’s Estate that 

led to the re-opening of the Estate due to multiple fraudulent acts on the beneficiaries and 

the court were filed by Ted’s attorneys representing him as alleged Personal 

Representative of the Estate and alleged Successor Trustee of the Shirley Trust and thus 

in essence were filed with the court by Ted as the Fiduciary, presumably Ted reviewed 

the work his counsel was filing on his behalf and thus responsible as a fiduciary. 

That there was NO EVIDENCE or TESTIMONY regarding Ted’s involvement in the 

fraud at the validity hearing as the record of the hearing clearly reflects and Judge 

Phillips throughout the hearing precluded Eliot from asking questions of Ted and Spallina 

regarding the multiple frauds and their involvement claiming repeatedly it was a validity 

hearing and thus not relevant and the hearing was limited to validity and nothing else.  

This represents further fraud by the court in efforts to cover up the crimes of its court 

appointed officers and fiduciaries, including Ted, Judge Colin, Judge Phillips, Spallina, 

Tescher, et al.    
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 34. On April 8, 2016, Hon. John. L Phillips entered another Probate Order including 
the following findings: 
 

a. “This court determined after a trial held on December 15, 2015 that the beneficiaries of 
The Simon L. Bernstein Amended and Restated Trust Agreement dated 7/25/12 (the 
“Trust”) are Simon Bernstein’s ‘then living grandchildren’. Under that ruling, Simon’s 
children -- including Eliot – are not beneficiaries of the Trust.” (insert footnote explaining 
that the Trust is beneficiary of the Will”). 
 
b. The Court has already determined in the related matter of the Shirley Bernstein Trust 
that Eliot Bernstein should not be permitted to continue representing the interests of his 
minor children, because his actions have been adverse and destructive to his children’s 
interest resulting in appointment of a guardian ad litem. 
 
c. Accordingly, the Court appoints Diana Lewis to act as Guardian ad Litem to 
advance and protect the interests of Jo.B, Ja.B and D.B. as the guardian sees 
fit. The Guardian ad Litem will have full power and autonomy to represent 
the interests of the Children of Eliot Bernstein, subject to the jurisdiction and 
review of the court.” (Ex. 11, Order entered 4/8/16, Eliot Bernstein, et. al v. 
Theodore Stuart Bernstein, et al., No. 502015CP001162).” (Ex. 11, Probate 
Order entered 4/8/16) 
 

 
 
ANSWER: 

DISPUTE: 

g. This Court can see from the transcript and pleadings relating to the hearing, no Trust 

Construction hearing was held to determine beneficiaries at the validity only hearing on 

Count II and Judge Phillips signed prefabricated Orders that were prepared prior to the 

hearing by Alan Rose, which Order represents virtually nothing that was heard that day 

and which Third Party Plaintiff Eliot Bernstein was not given fair opportunity to see or 

object to the Orders prior to Phillips signing them and the Order claims that 

determinations were made regarding construction of the beneficiaries.  Eliot is a named 

beneficiary in virtually every COPY of an alleged testamentary document that was 

produced and validated by Phillips at the hearing and the Order therefore even contradicts 

the copies of the documents alleged valid by Phillips.  Phillips did not even care that Ted 
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and Rose claimed to not have possessed or seen the original documents they operate 

under. 

 

35. In this same Probate Order, Judge Philips admonished Eliot that the court intended to 
use its “full measure of its coercive powers” to ensure Eliot’s, and anyone acting in concert with 
Eliot, non-interference with the guardian ad litem appointed for Eliot’s children. (emphasis 
added). (Ex. 11, Probate Order entered 4/8/16). For purposes of this motion, the two orders 
attached as Ex. 10 and Ex. 11 are referred to as the “Probate Orders”. 

 
 
ANSWER: 
 

DISPUTED:  This part of the Order further evidences how Judge Phillips uses his Court as 

Weapon to extort Third Party Plaintiff Eliot and shut down his exposing the frauds in and by the 

court and holds predatory guardianship hearings to silence rights, through hearings again 

scheduled in violation of Florida Guardian Ad Litem Rules and Statutes and with no mandatory 

audio recording and no record created of such GAL hearings, to attempt to extort and bully and 

prey upon the children and deny Eliot and his minor and adult children and wife their due 

process rights through abuse of process, fraud on the court, fraud by the court, obstruction of 

justice with intent to deny deprive civil rights of litigants before his court.  In fact, Phillips 

through his fraudulently gained Orders attempts to spin the case to portray Eliot as a problem and 

the allegations against Eliot to have guardians put on him by Alan Rose and Steven Lessne in the 

GAL hearings included to stop Eliot from accusing Judges and Attorneys of fraud, really.  Diana 

Lewis the GAL assigned by Phillips and selected by Rose has been made aware of fraud and 

misconduct by Peter Feaman the attorney for William Stansbury and appears to ignore this 

information.    

VI. THE ESTATE’S INTERVENOR COMPLAINT 
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36. In its intervenor complaint, the Estate of Simon Bernstein, asserts that it has an 
interest in the policy because “Plaintiff cannot prove the existence of a Trust document; cannot 
prove that a trust was ever created; thus, cannot prove the existence of the Trust nor its status as 
purported beneficiary of the Policy. In the absence of a valid Trust and designated beneficiary, 
the Policy Proceeds are payable to the Petitioner [Estate]…..”. (Ex. 12 at ¶12, Estate’s Intervenor 
Complaint). 

 
ANSWER: 

DISPUTE:  Again, there is no “Policy” produced at this time.  That again there is a Primary 

beneficiary, LaSalle National Trust, NA and a contingent beneficiary named by the carrier’s 

parole records as Simon Bernstein Trust, NA and until the whereabouts of these named 

beneficiaries or their successors is determined the Estate is not in line to receive any monies.  

There are no “Policy Proceeds” as no policy has been produced to show the contractual policy 

amount. 

VII. THE INSURER’S INTERPLEADER ACTION 

37. A copy of the Insurer’s Interpleader Action is included in Movant’s Appendix to its 
Statement of Undisputed Facts as (Ex. 13, Insurer’s Interpleader Action). In its Interpleader 
Action, the Insurer alleges that it failed to pay the Bernstein Trust’s death claim because the 
claimants could not produce an original or copy of an executed trust agreement, and because the 
Insurer received a letter from Eliot setting forth a potentially conflicting claim. (Ex. 13 at ¶22). 

 
ANSWER: 

DISPUTE:  Eliot never filed any claim with the carrier.  The only party who filed a formal claim 

is Robert Spallina acting as the alleged “Trustee” of the lost, suppressed or destroyed trust he 

claims to have never seen or possessed or had anything to do with.  Spallina could also not prove 

that he was “Trustee” of the trust making the fraudulent claim and this appears to be the real 

reason for the declination.  

Prior Opposition Incorporated by Reference:  

Third Party Plaintiff Eliot hereby incorporates by reference my prior responses in my filing of   

the Opposition of Summary Judgement filed with this Court, see ECF Docket #258-9. 
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DATED: August 26, 2016 

  Respectfully submitted by, 

/s/ Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff PRO SE 

                                                         Eliot Ivan Bernstein 
                                                         2753 NW 34th St. 
                                                         Boca Raton, FL 33434 
                                                         Telephone (561) 245-8588 
                                                         iviewit@iviewit.tv 
                                                         www.iviewit.tv                      

  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 27, 2016 I electronically filed the foregoing with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this day 

on all counsel of record identified below via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner.  

 /s/ Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff PRO SE 

                                                      Eliot Ivan Bernstein 
                                                         2753 NW 34th St. 
                                                         Boca Raton, FL 33434 
                                                         Telephone (561) 245-8588 
                                                         iviewit@iviewit.tv 
                                                         www.iviewit.tv 
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1 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 1:13-cv-3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      ) INTERVENOR’S MOTION FOR 

HERITAGE UNION LIFE INSURANCE  )  EXTENSION OF TIME TO FILE 

COMPANY      )  REPLY IN FURTHER SUPPORT OF 

      )  MOTION FOR SUMMARY 

   Counter-Plaintiff,  )  JUDGMENT      

      )       

      )  

v.      )     

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 
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INTERVENOR’S MOTION FOR EXTENSION OF TIME TO FILE REPLY 

IN FURTHER SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 

 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (the “Estate”), pursuant to Fed. R. Civ. P. 6(b)(1), respectfully moves the Court for an 

extension of time up to and including October 27, 2016 to file a reply in further support of its 

motion for summary.  In support of this Motion, the Estate states as follows: 

1. On May 25, 2016, the Estate filed a Motion for Summary Judgment on its 

Complaint for Declaratory Judgment and Counts II and III of Plaintiffs’ First Amended Complaint.  

See ECF Nos. 245-248. 

2. The following day, the Court entered a briefing schedule applicable to the Estate’s 

Motion for Summary Judgment and Plaintiffs’ separate summary judgment motion regarding Eliot 

Bernstein’s counterclaims, cross-claims and third-party claims.  See ECF No. 250. 

3. On July 18, 2016, the Court granted Eliot Bernstein’s motion for an extension of 

time to respond to the summary judgment motions, entered a new briefing schedule pursuant to 

which replies are currently due by October 6, 2016, and rescheduled the previously-set status 

hearing to October 27, 2016.  See ECF No. 254. 

4. On September 7, 2016, one of the two attorney representing the Estate in this matter 

and who had primary responsibilities to prepare the reply unexpectedly fell ill and was out of the 

office until September 14.  The other attorney representing the Estate has preexisting commitments 

which require him to be out of the country from September 20 until October 6.  As a result, the six 

weeks this Court’s briefing schedule allotted for replies is effectively reduced to just three. 

5. Therefore, the Estate respectfully requests an extension of twenty-one (21) days, 

up to and including October 27, 2016, within which to file a reply brief in further support of its 

Motion for Summary Judgment and all related materials (e.g. a reply to opposing party’s statement 
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of additional material facts).  This request is not being made for purposes of delay and seeks an 

extension that is no longer than the three week period that was lost due to unforeseen illness and 

preexisting travel commitments. 

6. The Estate respectfully submits that the foregoing constitutes “good cause” within 

the meaning of this Court’s Standing Order titled Memoranda of Law. 

 WHEREFORE, Intervenor Brian M. O’Connell, Personal Representative of the Estate of 

Simon L. Bernstein, respectfully requests that the Court enter an Order: 

A. Extending the time, up to and including October 27, 2016, for the Estate to file a 

reply and related materials in support of its Motion for Summary Judgment; 

B. Striking the status hearing currently scheduled for October 27, 2016; and 

C. Scheduling a status hearing for a date after October 27, 2016 that is convenient to 

the Court.  

Dated: September 15, 2016 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 

 

James J. Stamos (ARDC # 3128244) 

Theodore H. Kuyper (ARDC # 6294410) 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, Illinois 60601 

(312) 630-7979 

jstamos@stamostrucco.com  

tkuyper@stamostrucco.com 

Attorneys for Intervenor
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that he caused a copy of the foregoing Intervenor’s 

Motion for Extension of Time to File Reply in Further Support of Motion for Summary 
Judgment to be served upon all registered E-Filers via electronic filing using the CM/ECF system, 

and to be served upon the following persons via U.S. mail, proper postage prepaid: 

 

  

 Lisa Sue Friedstein   Jill Marla Iantoni 

 2142 Churchill Lane   2101 Magnolia Lane 

 Highland Park, IL 60035  Highland Park, IL 60035 

 Lisa@friedsteins.com   jilliantoni@gmail.com  

 Pro Se Litigant   Pro Se Litigant 

 

 

on this 15th day of September, 2016.  

 

 

       /s/ James J. Stamos   
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday, September 19, 2016:

            MINUTE entry before the Honorable John Robert Blakey: Intervenor's motion for
extension of time to file reply [262] is granted. Intervenor's reply brief is now due
10/27/16. The 9/22/16 Notice of Motion date is stricken, and the parties need not appear.
Additionally, the status hearing previously set for 10/27/16 is stricken and reset to 12/6/16
at 9:45 a.m. in Courtroom 1725. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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 IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      )  

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon 

COMPANY                                        )          (“Plaintiffs”) 

)   

)             

Counter-Plaintiff         )  

) COUNTER-DEFENDANTS, CROSS- 

) DEFENDANTS, AND THIRD-PARTY 

) DEFENDANTS’ REPLY TO 

) ELIOT BERNSTEIN’S RESPONSE T0 

  v.       )  MOTION FOR  

)  SUMMARY JUDGMENT   

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 
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     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 

 

  NOW COMES Counter-defendants, Cross-defendants, and Third-Party Defendants, by 

and through their undersigned counsel, Adam M. Simon (“Movants”), and respectfully submit 

this memorandum of law in reply to Eliot Bernstein’s opposition to Movants’ motion for 

summary judgment.  
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I. ELIOT’S LAST DITCH ATTEMPT TO CO-OPT THE 1995 BERNSTEIN TRUST’S 

CLAIMS TO THE POLICY PROCEEDS UNDERMINE HIS OPPOSITION TO THIS 

MOTION FOR SUMMARY JUDGMENT.  

Over three years into this litigation and in a desperate attempt to further his obstructionist 

campaign, Eliot has essentially co-opted the very claims he has been trying so desperately to 

refute.  And as a result, Eliot’s brazenly disingenuous allegations of fraud against his siblings 

and their attorneys are thoroughly debunked by Eliot’s recent enlightenment that the claims 

asserted by the 1995 Bernstein Trust may in fact be correct.  Eliot has the temerity to argue that 

Movants should somehow be sanctioned for moving for summary judgment because Plaintiffs’ 

claims name Eliot as one of the beneficiaries of the 1995 Bernstein Trust. (Dkt. #261, Eliot’s 

opposition to summary judgment, p.6).  

Eliot’s co-option of the 1995 Bernstein Trust’s position is entirely inconsistent with his 

prior posture, but totally consistent with his perpetual disrespect for and abuse of the courts and 

opposing parties in both this litigation and the Probate Actions. The 1995 Bernstein Trust, on the 

other hand, has consistently asserted a claim to the proceeds on behalf of all five siblings, 

including Eliot.  No party to this litigation has ever taken an action to prevent Eliot from 

dismissing his opposing pleadings in order to adopt the claims asserted by the 1995 Bernstein 

Trust and, if he so desires, appearing pro se’ solely in his capacity as a beneficiary of the 1995 

Bernstein Trust and on the Plaintiff side of the ledger.     

Co-opting the position that Eliot’s standing is derived from his status as a beneficiary of 

the 1995 Bernstein Trust belies all of his allegations that Movants have somehow tried to deny 

him his right to the Policy Proceeds.  Since day one, the 1995 Bernstein Trust’s complaint has 

alleged Eliot is one of the beneficiaries of the 1995 Bernstein Trust.  
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Conversely, nowhere in Eliot’s response does he point to a single pleading he filed that 

alleges he has standing in the instant litigation by virtue of his beneficial interest in the 1995 

Bernstein Trust.  But at this late date to avoid being terminated from this litigation, Eliot’s has 

made a sudden U-turn, and by doing so, Eliot is taking a position that is diametrically opposed to 

his own counterclaims, cross-claims and third-party claims. The logical inconsistency between 

Eliot’s new position, and his prior claims, counterclaims, cross-claims and third-party claims, 

make Eliot’s current posture in this case a non sequitur.   

 It is patently unjust to allow Eliot to take diametrically opposed positions, straddle the 

fence, and hope everyone else somehow perishes in the cross-fire.  To effectuate the immediate 

stoppage of Eliot’s obstructionism, but allow Eliot to formally adopt this new position, Movants 

propose an Order to be entered that includes the following: 

a. Granting Movants’ motion for summary judgment as to all of Eliot’s purported  

claims to the Policy Proceeds that are independent of the 1995 Bernstein Trust 

claims; and 

 

b. Entering summary judgment in favor of the 1995 Bernstein Trust, Ted Bernstein, 

Pamela B. Simon, David B. Simon, Adam M. Simon, The Simon Law Firm, and STP 

Enterprises, Inc. as Counter-defendants, Cross-Defendants, and/or Third-Party 

Defendants and against Eliot as to all of Eliot’s cross-claims, counter-claims and 

third-party claims; and 

 

c. Granting Eliot ten days to file a motion for leave to file an amended pleading joining 

Plaintiff’s First Amended Complaint, as a Co-Plaintiff and seeking distribution of the 

Policy Proceeds to the 1995 Bernstein Trust.   
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II.   THE FLORIDA PROBATE COURT HAS RULED, AFTER TRIAL AND HEARINGS, THAT 

ELIOT HAS NO INTEREST OR STANDING AS A BENEFICIARY OF THE ESTATE EITHER 

ON HIS OWN BEHALF OR AS PARENT/GUARDIAN FOR HIS MINOR CHILDREN.  THESE 

PROBATE ORDERS RESOLVE ISSUES THAT ARE GERMANE TO THE ISSUE OF ELIOT’S 

STANDING IN THE INSTANT LITIGATION. 

In its motion for summary judgment and statement of undisputed facts movants set forth 

the Probate Orders that found: (i) Simon Bernstein’s testamentary documents at issue in the 

Probate Actions are valid and enforceable, (ii) Ted Bernstein as personal representative and 

trustee for certain of the testamentary trusts is qualified and authorized to so act, (iii) Ted 

Bernstein did not engage in any wrongdoing in the administration of the Estates and Trusts at 

issue in the Probate Actions, (iv) Eliot Bernstein is not a beneficiary of the Estate, and               

(v) appointing a guardian ad litem to manage the affairs of Eliot Bernstein’s children in the 

Probate Actions. (SoF, ¶31-¶35).  

 Eliot is also wrong about the preclusive effect of these orders pursuant to the doctrines of 

collateral estoppel and res judicata.  First, Movants’ answer and affirmative defenses did assert 

the doctrines of collateral estoppel and res judicata with regard to the Probate Actions and the 

Estate of Simon Bernstein. (See Plaintiff’s Answer and Aff. Defenses to Eliot’s Claims, Dkt. 

#47, pg. 9 at ¶9).  

 Also, this court can and should apply the doctrine of collateral estoppel to preclude any 

re-litigation of one very pertinent issue that was previously determined in the Probate Actions -- 

that Eliot has no interest in the Estate.  The Probate Orders also stripped Eliot of any authority to 

represent the interests of his children by appointing a guardian ad litem to represent their 

interests in the Estate and Probate Actions.  Since the Florida Probate Court already determined 

that Eliot is not a beneficiary in the Estate, and no longer has any authority to represents the 

interests of his own children, the Probate Orders are preclusive as to any relief Eliot seeks here 
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based on an interest in the Estate.  Also, a pending appeal does not bar the application of either 

the doctrine of collateral estoppel or res judicata.  Black and Decker, Inc. v. Robert Bosch Tool 

Corp., 500 F. Supp.2d 864 (2007), Prymer v. Ogden, 29 F.3d 1208 (7th Cir.), cert denied, 513 

U.S. 1057, 115 S.Ct. 1808, 149 L.E.2d 599 (1994). 

III. ELIOT’S COUNTERCLAIMS IN THE INSTANT LITIGATION DO NOT SET FORTH AN 

AFFIRMATIVE CLAIM TO AN INDEPENDENT INTEREST IN THE POLICY PROCEEDS. 

Eliot’s claims of a conspiracy to deprive him of his interest in the Policy Proceeds – that 

ironically Eliot otherwise denies exist – must be based on something more than vague 

allegations. At this stage, Eliot must provide factual support for a claim that he possesses an 

independent interest in the Policy Proceeds of which he was allegedly deprived.  Since he has 

failed to do so, his claims of interference or conversion fail as a matter of law.   Edwards v. City 

of Chicago, 389 Ill. App. 3d 350, 353, 905 N.E.2d 897, 900, 329 Ill.Dec. 59, 62 (1st Dist. 2009).  

Eliot, in his opposition, has the temerity to argue that Movants’ should be sanctioned by 

moving for summary judgment when the 1995 Bernstein Trusts’ own claims name Eliot as one 

of its beneficiaries.  In order for one to claim something was stolen or converted, one must first 

prove an immediate right of possession ownership interest in the property at issue. General 

Motors Corporation v. Douglass, 206 Ill.App.3d 881, 565 N.E.2d 93, 151 Ill.Dec. 822 (1st Dist., 

1990).  What is central to this motion for summary judgment is that Eliot has failed to set forth 

any affirmative evidence of his own legal or beneficial claim to the Policy Proceeds – 

independent of the 1995 Bernstein Trust.  And what follows is that all of Eliot’s claims, 

counterclaims and cross-claims fail as a matter of law since Eliot has not and cannot prove such 

possessory interest.  The dispositive undisputed issue is that Eliot has failed to set forth any 
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evidence of one essential element to all his claims -- that he has actually been deprived of the 

Policy Proceeds.   

 In his opposition, Eliot cites to two paragraphs of his counterclaims – Par. 115 and Pa. 

136 – and then declares that these allegations are sufficient to defeat Movants’ motion for 

summary judgment. [Dkt. #261, p.3 of 13].  Eliot has it wrong.  At this late stage, to survive 

summary judgment, Eliot must do more than make unsupported, conclusory allegations.  Eliot 

must submit some actual evidence in support of his allegations.  Eliot has failed to offer any such 

evidence, and his reliance on the substance of his own pleading simply does not suffice.  

Eliot’s attempt to rely on this court’s own findings in denying Plaintiffs’ earlier motion 

for summary judgment also falls short.  In its prior Order, the court merely pointed out certain 

factual issues that the court found prevented Plaintiffs from obtaining judgment as to the 

existence of the 1995 Bernstein Trust by virtue of a summary judgment motion, as opposed to 

after a trial on the merits.   

But, none of the courts’ findings pertain to the issue central to this motion for summary 

judgment which is whether Eliot has an independent claim to the Policy Proceeds.  And since 

Eliot’s response is devoid of any evidence supporting his independent claim of a possessory 

interest in the Policy Proceeds, there remains no triable issue of fact as to both Eliot’s purported 

independent claims to the Policy Proceeds, and his counterclaims, cross-claims and third-party 

claims which all rely on a showing that he has an independent interest in the Policy Proceeds. 

Since Eliot has failed to submit evidence of any such interest, the Counter-defendants. Cross-

defendants and Third-Party defendants that Eliot countersued did not and could not have 

deprived Eliot of anything.  
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CONCLUSION 

For all of the foregoing reasons, Movants’ motion for summary judgment as to Eliot’s 

claims, counterclaims, cross-claims and third-party claims should be granted in its entirety. 

    Respectfully Submitted,  

/s Adam M. Simon 

Adam M. Simon (#6205304) 

303 E. Wacker Drive, Suite 2725 

Chicago, IL 60601 

Phone: 312-819-0730 

Fax: 312-819-0773 

E-Mail: asimon@chicagolaw.com 
Attorney for Movants 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  ) 

INSURANCE TRUST DTD 6/21/95,  ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )     

      ) 

HERITAGE UNION LIFE INSURANCE  ) 

COMPANY,      )   

      )  

Defendant,           ) Filers: Simon Bernstein Irrevocable 

                             ) Insurance Trust Dated 6/21/95,  

                             ) Ted Bernstein, as Trustee, et. al.  

HERITAGE UNION LIFE INSURANCE  )  

COMPANY                                               )               

              )   

)             

Counter-Plaintiff                )  

)  

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE  ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant    ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK    ) 

as Trustee of S.B. Lexington, Inc. Employee  ) 

Death Benefit Trust, UNITED BANK OF      ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National  ) 

Trust, N.A., SIMON BERNSTEIN TRUST,   ) 

N.A., TED BERNSTEIN, individually and  ) 

as purported Trustee of the Simon Bernstein   ) 

Irrevocable Insurance Trust Dtd 6/21/95,       ) 

and ELIOT BERNSTEIN                ) 

     ) 

 Third-Party Defendants.  )   

________________________________  ) 

      ) 
ELIOT IVAN BERNSTEIN,               )  

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein   ) 

Irrevocable Insurance Trust Dtd, 6/21/95  ) 

      ) 

     Cross-Defendant   ) 

and,      ) 
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      ) 

PAMELA B. SIMON, DAVID B.SIMON,    ) 

both Professionally and Personally    ) 

ADAM SIMON, both Professionally and        ) 

Personally, THE SIMON LAW FIRM,   ) 

TESCHER & SPALLINA, P.A.,     )  

DONALD TESCHER, both Professionally  ) 

and Personally, ROBERT SPALLINA,   ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI  ) 

S.B. LEXINGTON, INC. EMPLOYEE  ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,    ) 

INC., NATIONAL SERVICE    ) 

ASSOCIATION (OF FLORIDA),   )      

NATIONAL SERVICE ASSOCIATION  )   

(OF ILLINOIS) AND JOHN AND JANE  ) 

DOES      )  

     ) 

Third-Party Defendants.   )   

________________________________  ) 

 

     NOTICE OF FILING 

  

 

To:   SEE CERTIFICATE OF SERVICE ATTACHED 

 

PLEASE TAKE NOTICE that the following documents, copies of which are attached, were filed with 

the clerk of the court and are hereby served upon you: 

 

  Movants’ Reply to Eliot Bernstein’s Opposition to Motion for Summary Judgment 

 

RESPECTFULLY, 

 

/s/Adam Simon 

Adam M. Simon 

#6205304 

303 E. Wacker Drive  

Ste. 2725 

Chicago, IL 60601 

(312) 819-0730 
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CERTIFICATE OF SERVICE 

 

The undersigned, an attorney, certifies that he caused a copy of the documents set forth below to be served 

upon the undersigned via the Northern District’s ECF filing system, and by U.S. mail if indicated, proper 

postage prepaid to the following on October 6, 2016: 

 
ELIOT IVAN BERNSTEIN 

2753 NW 34 St. 

Boca Raton, FL 33434 

Appearing Pro Se 

(By U.S. Mail) 

 

Lisa Friedstein 

2142 Churchill Lane 

Highland Park, IL 60035 

Appearing Pro Se 

(By U.S. Mail) 

 

Jill Iantoni 

2101 Magnolia Lane 

Highland Park, IL 60035 

Appearing Pro Se 

(By U.S. Mail) 

 

James J. Stamos 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, IL 60601 

Attorney for Intervenor, 

Estate of Simon Bernstein 

 

 

/s/ Adam M. Simon 

Adam Simon, Esq. 

303 East Wacker Drive, Suite 2725 

Chicago, Illinois 60601 

Attorney for Plaintiffs 

(312) 819-0730 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 1:13-cv-3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      ) INTERVENOR’S REPLY TO 

HERITAGE UNION LIFE INSURANCE  )  PLAINTIFFS’ LOCAL RULE  

COMPANY      )  56.1(b)(3)(C) STATEMENT OF 

      )  ADDITIONAL FACTS 

   Counter-Plaintiff,  )         

      )       

      )  

v.      )     

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 
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INTERVENOR’S REPLY TO PLAINTIFFS’  

LOCAL RULE 56.1(b)(3)(C) STATEMENT OF ADDITIONAL FACTS  

 
 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (the “Estate”), pursuant to Local Rule 56.1(a), for his Reply to Plaintiffs’ Local Rule 

56.1(b)(3)(C) Statement of Additional Facts, states as follows: 

PREFACE 

 There are three preliminary issues related to ECF No. 255 (“Plaintiffs’ Statement of 

Additional Facts”).1  First, that pleading cannot serve to dispute any of the material facts presented 

by the Estate.  Pursuant to Local Rule 56.1(a)(3), the Estate filed a separate statement of facts in 

support of its motion for summary judgment.  See Intervenor’s L.R. 56.1(a)(3) Statement of 

Undisputed Material Facts (“SoF”) (ECF No. 247).  In order to dispute those statements, Plaintiffs 

were required to file “a response to each numbered paragraph in the moving party’s statement, 

including, in the case of any disagreement, specific references to the affidavits, parts of the record, 

and other supporting materials relied upon.”  See L.R. 56.1(b)(3)(a)-(b).  “Unless controverted in 

this manner, ‘all material facts set forth in movant's statement are deemed admitted.’”  Koursa, 

Inc. v. manroland, Inc., 971 F. Supp. 2d 765, 770 (N.D. Ill. 2013).   

 While it is unclear whether Plaintiffs’ Statement of Additional Facts was intended to serve 

this purpose, that document does not satisfy Local Rule 56.1(b)(3).  See SoAF.  Therefore, all 

material facts set forth in the Estate’s statement are deemed admitted and summary judgment in 

favor of the Estate is appropriate.  See L.R. 56.1(b)(3)(C); Malec v. Sanford, 191 F.R.D. 581, 584 

(N.D. Ill. 2000) (“Essentially, the penalty for failing to properly respond to a movant’s 56.1(a) 

statement is usually summary judgment for the movant (at least if the movant has done his or her 

job correctly) because the movant’s factual allegations are deemed admitted. *** We cannot stress 

                                                           

1 Citations herein to ECF No. 255 will use the following format: “SoAF ¶ __.” 
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the importance of this document enough: a nonmovant’s failure to adhere to these requirements is 

equivalent to admitting the movant’s case.”). 

 The second preliminary issue is that the averments in the Affidavit of Robert Spallina are 

not properly considered in deciding the Estate’s motion for summary judgment.  Plaintiffs’ 

Statement of Additional Facts is insufficient to put before the Court any “additional” facts not 

contained therein, as it is settled law that Local Rule 56.1(b)(3)(C) “‘provides the only acceptable 

means of presenting additional facts’” and “[s]imply providing additional facts in one’s responsive 

memorandum is insufficient to put those facts before the Court.”  Malec, 191 F.R.D. at 584 

(emphasis in original) (quoting Midwest Imports, Ltd. v. Coval, 71 F.3d 1311, 1317 (7th Cir. 

1995)).  Plaintiffs’ Statement of Additional Facts does not contain any of the averments in the 

Affidavit of Robert Spallina, which are only addressed in Plaintiffs’ brief.  Compare Affidavit of 

Robert Spallina (ECF No. 255-2) with SoAF ¶¶ 76-78 and Plfs.’ L.R. 56.1(b)(2) Memorandum of 

Law (“Resp.”) at 6-7, 14-15 (ECF No. 256).2  That is inadequate.  As the Seventh Circuit explained 

in holding that the district court properly rejected additional facts that were presented only in the 

party’s brief: 

The rule … provides the only acceptable means … of presenting additional facts to 

the district court.  Midwest chose not to employ these means, instead presenting the 

facts in a way it believed adequate. However, as the district court noted, it is not 

the parties prerogative to determine when a rule can be satisfied by other than what 

the rule requires. Hence, Midwest must suffer the consequences, harsh or not[.] 

 

Midwest Imports, 71 F.3d at 1317.  Thus, nothing in the Spallina Affidavit is properly considered 

in deciding the Estate’s motion for summary judgment. 

 The third preliminary issue to be addressed is that a significant portion of Plaintiffs’ 

Statement of Additional Facts does not consist of short numbered paragraphs setting forth facts 

                                                           

2 Plaintiffs’ Local Rule 56.1(b)(2) memorandum is inaccurately titled “Plaintiffs’ Supplemental Statement 

of Undisputed Material Facts in Support of Their Motion for Summary Judgment.”  See ECF No. 256. 
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and specifically-citing evidence in support, as required by Local Rule 56.1(b)(3)(C).  See SoAF.  

Therefore, the Estate’s reply to those portions cannot be set forth in “numbered paragraphs … 

corresponding to” Plaintiffs’ (non-existent) numbered paragraphs, as contemplated by the Local 

Rule.  Notwithstanding Plaintiffs’ failure to comply with any part of Local Rule 56.1(b), in order 

to comply with the spirit of the Local Rule and effectuate its purpose, the Estate’s reply to the 

unnumbered portions of Plaintiffs’ Statement of Additional Facts mirrors the general order and 

structure of those portions.   

 

REPLY TO STATEMENT OF ADDITIONAL FACTS 
 

I. INTRODUCTION 

 On March 27, 2015, Plaintiff’s filed their initial statement of undisputed facts numbered 1-

75, in support of their motion for summary judgment. [Dkt. #150, Pltf’s Statement of Undisputed 

Facts]. 

 

REPLY:  Disputed that ECF No. 150 does or ever did set forth “undisputed facts.”  Many of the 

facts set forth in that pleading were disputed, and the statements in that pleading were not limited 

to “facts” but also included opinions and legal conclusions.  See Intervenor’s Response to 

Plaintiffs’ Statement of Undisputed Material Facts (ECF No. 192).  Otherwise, undisputed. 

 … Plaintiff [sic] is incorporating by reference its [sic] initial statement of undisputed facts 

and then filing this supplemental statement in order to set forth the additional undisputed facts 

contained in the Affidavit of Robert Spallina. 

 

REPLY:  Disputed that Plaintiffs’ “supplemental statement” sets forth anything “contained in the 

Affidavit of Robert Spallina.”  Compare SoAF ¶ 76 with Affidavit of Robert Spallina (ECF No. 

255-2).  For its reply to the statements in ¶¶ 1-75 of Plaintiffs’ “initial statement of undisputed 

facts” (ECF No. 150), the Estate incorporates by reference as if fully set forth herein its responses 

thereto set forth in Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts 

(ECF No. 192), including all evidentiary materials cited in support of those responses.  
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Furthermore, pursuant to Fed. R. Civ. P. 56(c)(2), the Estate objects that the averments in 

paragraphs 5-6, 8-11, 13-19 of the Spallina Affidavit cannot be presented in a form that would be 

admissible in evidence. 

 Plaintiffs recognize that its [sic] Initial Statement of Undisputed Facts contains references 

to certain testimony involving conversations between Plaintiffs (and interested persons) and the 

decedent that this court [sic] ruled were inadmissible under the Illinois Dead Man’s Act.  Plaintiffs’ 

memorandum in opposition to the Estate’s motion for summary judgment does not rely upon such 

excluded testimony.   

 

REPLY:  The first sentence is undisputed.  The second sentence is disputed in that Plaintiffs’ 

memorandum does rely on the testimony of David Simon and Plaintiffs that this Court held was 

barred by the Dead Man’s Act.  See Resp. at 8, 10-11, 15.  Specifically, Plaintiff rely on the barred 

testimony as direct evidence attempting to satisfy the elements they must prove to establish the 

1995 Trust.  See, e.g., id. at 10-11 (arguing that affidavit and deposition testimony of David Simon 

and Ted Bernstein constitutes parol evidence of, inter alia, Simon Bernstein’s intent to form the 

1995 Trust and designate Ted successor trustee).  Plaintiffs also implicitly rely on the barred 

testimony to authenticate documents that they contend establish certain of the elements they must 

prove to establish the 1995 Trust.  Intervenor’s Reply to Plfs.’ Resp. in Opposition to Motion for 

Summary Judgment at 9 and n.6, contemporaneously filed herewith as ECF No. 267.  See also 

Resp. at 10 (relying on purported drafts of the 1995 Trust); Fed. R. Evid. 901; Estate of Brown v. 

Thomas, 771 F.3d 1001, 1005-06 (7th Cir. 2014) (affirming summary judgment for defendant 

because plaintiff’s evidence in opposition was inadmissible due to “fatal procedural error by its 

lawyer: failing to authenticate Gaut’s expert report”); SoF ¶ 45 (David Simon’s inadmissible 

testimony which is the only evidence through which the purported drafts can be authenticated).  
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II. PLAINTIFFS’ SUPPLEMENTAL STATEMENT OF UNDISPUTED FACTS 

 76. In October of 2013, and then again in 2014 after the Estate intervened, Plaintiffs 

served all parties with Rule 26 disclosures which disclosed Donald Tescher and Robert Spallina 

(erroneously referred to at times as Ronald Spallina) and the law firm of Tescher & Spallina as 

potential witnesses in this matter.  On July 15, 2016, Plaintiff served all parties in this litigation 

with the Affidavit of Robert Spallina who was Simon Bernstein’s final estate planning attorney in 

the years before his death.  Also, attached to the Affidavit of Robert Spallina are his 

contemporaneous notes from his 2012 estate planning meetings with Simon Bernstein to which he 

makes reference in his Affidavit.  (Ex. 37, Affidavit of Robert Spallina). 

 

REPLY:  The first and second sentences are undisputed.  Disputed that Mr. Spallina’s notes “from 

his 2012 estate planning meetings with Simon Bernstein” are attached to Exhibit 37 in that Mr. 

Spallina avers that the attached notes are only “of a meeting with Simon Bernstein on February 1, 

2012.”  Affidavit of Robert Spallina ¶ 5 (ECF No. 255-2) (emphasis added).  The third sentence is 

otherwise undisputed.  Furthermore, pursuant to Fed. R. Civ. P. 56(c)(2), the Estate objects that 

the averments in paragraphs 5-6, 8-11, 13-19 of the Spallina Affidavit cannot be presented in a 

form that would be admissible in evidence. 

 77. Currently and for the past several years, there have been several actions pending in 

the Palm Beach County Court, Probate Division.  Certain testamentary trusts (not the insurance 

trusts at issue here) and the Will of Simon Bernstein have been filed with and submitted to the 

Probate Court. 

 

REPLY: Disputed.  Plaintiffs cite no evidence to support these statements of fact.  Thus, 

those statements are a nullity.  See Malec, 191 F.R.D. at 584.   

 78. On December 15, 2015, after a bench trial was held, and where Eliot Bernstein 

appeared and represented himself pro se, Judge John L. Phillips entered an Order including the 

following: 

 

REPLY: Disputed to the extent that the citation to Plaintiffs’ Exhibit 38 does not support the 

statement that “Eliot Bernstein appeared and represented himself pro se.”  Furthermore, the Estate 

objects to Plaintiffs’ Exhibit 38 in that it is inadmissible due to Plaintiffs’ failure to offer evidence 
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to authenticate it, and therefore should not be considered in deciding the Estate’s motion for 

summary judgment.  See Fed. R. Evid. 901; Estate of Brown, 771 F.3d at 1005-06.   

a. This was a “Final Judgment” on Count II of the Amended Complaint; 

REPLY: Undisputed, but the Estate objects in that Plaintiffs’ Exhibit 

38 is inadmissible as set forth above. 

b. A trial was held on December 15, 2015 pursuant to the Court’s Order setting 

trial on Amended Complaint Count II; 

REPLY: Undisputed, but the Estate objects in that Plaintiffs’ Exhibit 

38 is inadmissible as set forth above. 

c. The Court received evidence in the form of documents and testimony of 

witnesses; 

REPLY: Undisputed, but the Estate objects in that Plaintiffs’ Exhibit 

38 is inadmissible as set forth above. 

d. The Court heard argument from counsel and pro se parties who wished to 

argue; 

REPLY: Undisputed, but the Estate objects in that Plaintiffs’ Exhibit 

38 is inadmissible as set forth above. 

e. The Court found that five testamentary documents, including the Will of 

Simon Bernstein and a Simon Bernstein Amended and Restate Trust 

Agreement dated July 25, 2012 are “genuine and authentic, and are valid and 

enforceable according to their terms.” 

REPLY: Undisputed, but the Estate objects in that Plaintiffs’ Exhibit 

38 is inadmissible as set forth above. 

f. That based on evidence presented, “Ted S. Bernstein, Trustee, was not 

involved in the preparation or creation of the Testamentary Documents . . . Ted 

S. Bernstein played no role in any questioned activities of the law firm of 

Tescher & Spallina, P.A., who represented Simon and Shirley when they were 

alive.  There is no evidence to support the assertion of Eliot Bernstein that Ted 

Bernstein forged or fabricated any of the Testamentary Documents, or aided 

or abetted others in forging or fabricating documents.  The evidence shows that 

Case 1:13-cv-03643   Document 266   Filed 10/27/16   Page 8 of 10   PageID 13231
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



7 

  
 

Ted Bernstein played no role in the preparation of any improper documents, 

the presentation of any improper documents to the Court, or any other 

improper act, contrary to the allegations of Eliot Bernstein. 

REPLY: Disputed in that the citation to Plaintiffs’ Exhibit 38 does not 

support the presentation of these statements as affirmative facts.  

Undisputed that these statements are findings of fact that were made by 

Judge John L. Phillips and that Plaintiffs’ Exhibit 38 contains the quoted 

material.  Furthermore, the Estate objects in that Plaintiffs’ Exhibit 38 is 

inadmissible as set forth above. 

g. This ruling is intended to be a Final Judgment under Rule 9.170 of the Florida 

Rules of Appellate Procedure…”  (Ex. 38, Probate Order of 12/15/15, Ted 

Bernstein, as Trustee of Shirley Bernstein Trust Agreement v. Alexandra 

Bernstein…Eliot Bernstein, et al. No. 502014CP00369.) 

REPLY: Undisputed that Plaintiffs’ Exhibit 38 contains the quoted 

material, but the Estate objects in that Plaintiffs’ Exhibit 38 is inadmissible 

as set forth above. 

Dated: October 27, 2016   Respectfully submitted, 

 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 

James J. Stamos (ARDC # 3128244) 

Theodore H. Kuyper (ARDC # 6294410) 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, Illinois 60601 

(312) 630-7979 

jstamos@stamostrucco.com  

tkuyper@stamostrucco.com 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that he caused a copy of the foregoing Intervenor’s 

Reply to Plaintiffs’ Local Rule 56.1(b)(3)(C) Statement of Additional Facts to be served upon 

all registered E-Filers via electronic filing using the CM/ECF system, and to be served upon the 

following persons via U.S. mail, proper postage prepaid: 

 

  

 Lisa Sue Friedstein   Jill Marla Iantoni 

 2142 Churchill Lane   2101 Magnolia Lane 

 Highland Park, IL 60035  Highland Park, IL 60035 

 Lisa@friedsteins.com   jilliantoni@gmail.com  

 Pro Se Litigant   Pro Se Litigant 

 

 

on this 27th day of October, 2016. 

 

 

       /s/ James J. Stamos   
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 1:13-cv-3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      ) INTERVENOR’S REPLY TO 

HERITAGE UNION LIFE INSURANCE  )  PLAINTIFFS’ RESPONSE IN   

COMPANY      )  OPPOSITION TO MOTION  

      )  FOR SUMMARY JUDGMENT 

   Counter-Plaintiff,  )         

      )       

      )  

v.      )     

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 

Case 1:13-cv-03643   Document 267   Filed 10/27/16   Page 2 of 16   PageID 13235
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



1 
 

INTERVENOR’S REPLY TO PLAINTIFFS’ RESPONSE IN  

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT  

 

 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (the “Estate”), for his Reply to Plaintiffs’ response in opposition to the Estate’s motion 

for summary judgment, states as follows: 

INTRODUCTION 

 Plaintiffs do not respond to the Estate’s summary judgment motion (“Motion”) with 

admissible evidence disputing any of the material facts submitted by the Estate.  In fact, all of 

those facts are admitted under Local Rule 56.1(b)(3)(c) because Plaintiffs did not file a response 

pursuant to Local Rule 56.1(b)(3)(a)-(b).  See L.R. 56.1(b); ECF Nos. 255-256; Malec v. Sanford, 

191 F.R.D. 581, 584 (N.D. Ill. 2000).  Plaintiffs have also abandoned their claim for a resulting 

trust in Count III by ignoring the Estate’s request for summary judgment on that count and arguing 

only that the 1995 Trust was established as an express trust, effectively conceding summary 

judgment on Count III.  Plfs.’ L.R. 56.1(b)(2) Memorandum of Law (“Resp.”) at 9 (ECF No. 256).1  

 As a result, the only remaining issue is whether the evidence Plaintiffs offer is “of 

insufficient caliber or quantity,” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 253-55 (1986), so 

“as to lead to only one conclusion” regarding (1) Simon Bernstein’s intent to create the 1995 Trust, 

(2) the property of that trust, (3) the identities of the trustee and (4) beneficiaries, (5) the 

specifications how it is to be performed, and (6) delivery of the trust property to the trustee, 

Eychaner v. Gross, 779 N.E.2d 1115, 1131 (Ill. 2002).   

Plaintiffs offer three categories of “evidence” to oppose the Estate’s motion for summary 

judgment on Plaintiffs’ Count II: (i) testimony of Plaintiffs and one Plaintiff’s spouse, David 

                                                           

1 Plaintiffs’ Local Rule 56.1(b)(2) memorandum is inaccurately titled “Plaintiffs’ Supplemental Statement 

of Undisputed Material Facts in Support of Their Motion for Summary Judgment.”  See ECF No. 256. 
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Simon, Resp. at 8, 10-11, 15; (ii) two documents they contend are unexecuted “drafts” of the 1995 

Trust and a number of hearsay forms they argue constitute “a comprehensive and cohesive bundle 

of evidence,” id. at 6, 8, 10-11; and (iii) the recently-procured Affidavit of Robert Spallina, id. at 

6-7, 13-15.  Plaintiffs’ evidence is of insufficient caliber and quantity to lead to only one conclusion 

as to each of the elements set forth in Eychaner and the Estate’s Motion should therefore be 

granted.   

 Because the Affidavit of Robert Spallina is the only one of the three categories of evidence 

not previously offered by Plaintiffs and addressed by the Court, the Estate first addresses the 

Affidavit in Section I, demonstrating the many reasons it is inadmissible.  Argument regarding the 

other categories of evidence follows in Section II, and a discussion of the evidence together is 

contained in Section III. 

ARGUMENT 

I. The Spallina Affidavit Is Inadmissible Under Fed. R. Civ. P. 56 and Fed. R. Evid. 802. 

 

 “An affidavit or declaration used to … oppose a motion for summary judgment must be 

made on personal knowledge, set out facts that would be admissible in evidence, and show that 

the affiant or declarant is competent to testify on the matters stated.”  Fed. R. Civ. P. 56(c)(4).  “On 

a motion for summary judgment, a court must not consider parts of an affidavit that fail to comply.”  

Bitler Inv. Venture II, LLC v. Marathon Ashland Petro., LLC, 653 F. Supp. 2d 895, 915 (N.D. Ind. 

2009).  The material averments in the Spallina Affidavit cannot serve to defeat the Estate’s motion 

for summary judgment because they do not satisfy those requirements of Fed R. Civ P. 56.   

A. The Spallina Affidavit Is Hearsay and No Exception Applies. 

 The issue before the Court is whether the purported trust was formed in 1995 and what its 

terms were, while Mr. Spallina had no contact with Simon Bernstein until 2007, according to his 
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own affidavit.  See Affidavit of Robert L. Spallina (“Spallina Aff.”) ¶ 2 (ECF No. 255-2).  His 

affidavit also avers that Simon Bernstein never showed him the 1995 Trust.  Id. ¶ 10.  As a 

consequence, he cannot have had personal knowledge of its creation nor personal knowledge of 

its existence.  Everything he says in the affidavit is hearsay, as discussed in detail below.   

 Under Rule 56(c)(4), “an affidavit’s hearsay assertion that would not be admissible at trial 

if testified to by the affiant is insufficient to create a genuine issue for trial.”  Patterson v. County 

of Oneida, N.Y., 375 F.3d 206, 219 (2d Cir. 2004).  The following key averments by Mr. Spallina 

are hearsay because they simply recite statements allegedly made by Simon Bernstein, and are 

clearly being offered for their truth:  

6. Simon Bernstein told me the intended beneficiaries of the Policy were his 

five children equally, through an irrevocable life insurance trust that was 

named beneficiary of the Policy. 

*** 

8. … Simon Bernstein told me … that all of the proceeds would go equally to 

his five children through the 1995 Trust. 

*** 

10. … we discussed several times the fact that (i) the 1995 Trust had been created 

and, (ii) how that his wife had died, the beneficiaries of the 1995 Trust were 

his five adult children[.] 

 

Spallina Aff. ¶¶ 6, 8, 10 (emphasis added); accord id. ¶ 5, 9.  See Fed. R. Evid. 801(c); Howard-

Ahmad v. Chicago Sch. Reform Bd. of Trustees, 161 F. Supp. 2d 857, 865 (N.D. Ill. 2001) 

(statement “I was told by Lydia DeJesus Casaliano … that ….” held hearsay and stricken); 2 

McCormick on Evid. § 276 (7th ed.) (“backward-looking statements of memory or belief are 

excluded”) (citing Shepard v. United States, 290 U.S. 96, 105-06 (1933)); Knit With v. Knitting 

Fever, Inc., 742 F. Supp. 2d 568, 582 (E.D. Pa. 2010) (holding “statements related not her desire 

or intent to form a partnership, but rather the fact that she actually formed a partnership,” are 

inadmissible hearsay because they “are offered to prove the truth of a fact remembered”).2  

                                                           

2 “Hearsay is not admissible” unless an exception applies.  Fed. R. Evid. 802.  “[T]he proponent of hearsay 
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Butler v. Butler, 114 N.W.2d 595 (Iowa 1962),  relied on by Plaintiffs, is distinguishable.  

There, the court allowed an alleged trust beneficiary’s widow to testify as to an out-of-court 

statement the settlor made to the widow and her husband before the trust was created based on the 

hearsay exception for “a design or plan to do a specific act,” as it was a forward-looking statement 

of then-existing intention.  Id. at 613 (¶¶ 1-2), 15 (italics in original).  The lawyer’s testimony in 

In re Estate of Stewart, 652 N.E.2d 1151 (1st Dist. 1995), also cited by Plaintiffs, is likewise 

distinguishable.  There, Mrs. Popham claimed the decedent entered into an oral contract to make 

a will leaving most of the estate to her.  Id. at 1153-54.  The lawyer testified that prior to the 

execution of the estate documents, the decedent “told him, ‘Mrs. Popham was a real [expletive] to 

me as well as to [Mr. Popham], and she hurt him and she hurt me.’”  Id. at 1158.  This testimony 

was offered to prove indirectly the decedent’s state of mind toward Mrs. Popham during the period 

in which she needed to show that the decedent had the intent to contract with her.  Id. at 1161.  The 

decedent’s actual feelings regarding Mrs. Popham were not at issue in the case.  See id.3  Simon 

Bernstein’s alleged retrospective statements, in contrast to those in Butler and Estate of Stewart, 

purport to directly declare the intent to create the 1995 Trust and to make his children beneficiaries 

that the statements are offered to prove.  Those statements are offered to prove retrospectively, the 

fact of his intent, not to prove his state of mind in 1995 with contemporaneous statements.  That 

make the statements hearsay.  See Wright & Miller, Fed. Prac. & Proc. § 7006 (“while a direct 

declaration of the existence of a state of mind or feeling which it is offered to prove is hearsay, 

declarations which only impliedly, indirectly, or inferentially indicate the state of mind or feeling 

                                                           

bears the burden of establishing the statement is admissible.”  See, e.g., Hartford Fire Ins. Co. v. Taylor, 

903 F. Supp. 2d 623, 640 (N.D. Ill. 2012).  Plaintiffs do not assert that any exception applies.   
 

3 No party in Estate of Stewart appears to have objected to the testimony as hearsay.  See id. at 1153-61. 
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of the declarant are not hearsay”).4 

 As a result, Simon Bernstein’s hearsay statements reported in paragraphs 5-6 and 8-10 of 

the Spallina Affidavit are barred by Fed. R. Evid. 802.   

B. The Spallina Affidavit Does Not Set Out Admissible Facts Based On 

 Personal Knowledge.         

 

Beyond the hearsay declarations about what Simon Bernstein told him, the remainder of 

the Affidavit offers only Mr. Spallina’s conclusions and opinions about Simon Bernstein’s 

knowledge and intent: 

11. In light of … our specific discussions about the beneficiaries of the proceeds 

of the Policy, … I have no doubt he intended [the Policy proceeds] to go to 

his children. 

*** 

13. Based upon … discussing matters with Simon Bernstein, and … his stated 

intent, I believe that Simon Bernstein was aware of and believed that the 

1995 Trust existed and was named as the sole beneficiary of the Policy, or 

that Simon Bernstein was aware of and believed that the beneficiaries of the 

1995 Trust … were his five adult children …. 

*** 

15. I also know from discussions with Simon Bernstein that he … would not have 

desired or intended to subject the proceeds of the Policy to the claims of his 

creditors. 

 

16. Further, I know from discussions with Simon Bernstein that … the 

beneficiary of the Policy was the 1995 Trust …. 

*** 

18. … I do not believe Simon Bernstein would have … misrepresent[ed] to me 

that a 1995 Trust existed if one did not.” 

 

19. Based upon the foregoing, I believe that Simon Bernstein intended the Policy 

proceeds to be paid to his 1995 Trust, for the benefit of his five children. 

 

                                                           

4 Plaintiffs misrepresent that Michalski v. Chicago Title & Trust Co. “allowed the testimony of the 

decedent’s attorney regarding decedent’s intent to transfer the real estate.”  Resp. at 7-8.  In fact, the attorney 

only testified that he witnessed the decedents execute the missing deeds—a non-hearsay fact of which he 

had personal knowledge, and which was not barred by the Dead Man’s Act—and the testimony was not 

used to prove intent, it was only used to prove the unrecorded deeds had once existed.  165 N.E.2d 654, 

656-57 (1st Dist. 1977).  Here, there is no analogous testimony because no one witnessed Simon Bernstein 

execute the alleged 1995 Trust, and David Simon’s testimony about seeing the executed document is barred 

by the Dead Man’s Act. 

Case 1:13-cv-03643   Document 267   Filed 10/27/16   Page 7 of 16   PageID 13240
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



6 
 

Spallina Aff. ¶¶ 11, 13, 15-16, 18, 19 (emphasis added); see also id. ¶¶ 14, 17.   

 “Statements in affidavits premised on hearsay and not personal knowledge cannot be used 

to defeat a motion for summary judgment.”  Sys. Dev. Integration, LLC v. Computer Scis. Corp., 

739 F. Supp. 2d 1063, 1069, 1078 (N.D. Ill. 2010) (“assertions regarding the specific terms of the 

partnership agreement” based on hearsay must be disregarded in case where “parties dispute 

whether there is a partnership agreement” but “agree that there is no written, executed partnership 

agreement”); Richardson v. Rush Presbyterian St. Luke's Med. Ctr., 63 Fed. Appx. 886, 890 (7th 

Cir. 2003) (“Lampkin’s averment [of what “she was informed by other patients”]  is inadmissible 

hearsay and is not based upon her personal knowledge, so it cannot be used to defeat a motion for 

summary judgment.”); Brozenec v. First Indus. Realty Trust, Inc., 09 C 6916, 2010 WL 5099995, 

*2 (N.D. Ill. Dec. 8, 2010) (“The court … does not consider factual assertions based upon 

inadmissible hearsay testimony.”).  Moreover, the averments in paragraphs 11, 13, 18 and 19 

represent Mr. Spallina’s subjective beliefs, which cannot form the basis for an affidavit.  See In re 

Hermanson, 273 B.R. 538, 549 (Bankr. N.D. Ill. 2002) (“Proper affidavits must be based upon the 

personal knowledge of definite facts, not upon … subjective beliefs.”).    

 Paragraphs 11, 13, 15 and 16 must be disregarded for the separate reason that they represent 

conclusory speculation about what Simon Bernstein did or did not intend or believe, and would or 

would not have done or intended.  See Koursa, Inc. v. manroland, Inc., 971 F. Supp. 2d 765, 781 

(N.D. Ill. 2013) (“Hawrysz … attests to actions that manroland ‘would have taken’ …. Hawrysz’s 

statements … are speculative and conclusory, and the Court therefore disregards them.”); United 

States v. Wittje, 333 F. Supp. 2d 737, 744-45 (N.D. Ill. 2004) (“Dunham’s testimony regarding the 

actions McMahon … would have taken … constitute[s] inadmissible speculation.”); Ashwell & 

Co. v. Transamerica Ins. Co., 407 F.2d 762, 765-66 (7th Cir. 1969) (averment about what 
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“Transamerica … intended” is “conclusory and should not be considered,” as it “does not set forth 

a specific fact shown to be within [affiant]’s personal knowledge …. which would be admissible 

in evidence”); Patterson , 375 F.3d at 219 (“Nor is a genuine issue created merely by the 

presentation of assertions that are conclusory.”). 

II. The Testimony and Affidavit of Plaintiffs, David Simon and Don Sanders to Prove 

the Trust Are Inadmissible.          

 

A. David Simon’s and Plaintiffs’ Testimony Is Still Inadmissible. 

 

 Plaintiffs offer the previously-filed Affidavits of themselves, Don Sanders and David 

Simon, and the deposition testimony of David Simon, arguing that this is “corroborating parole 

evidence of Simon Bernstein’s intent to 1) form the Bernstein Trust[;] (ii) designate the Bernstein 

Trust as the beneficiary of the Policy proceeds; (iii) designate his wife Shirley Bernstein, as initial 

trustee, and his son Ted, as successor trustee; and (iv) designate his five children as beneficiaries 

of the Bernstein Trust.”  Resp. at 10-11.  As Plaintiffs acknowledge, the Court already held that 

the testimony of David Simon, Ted Bernstein and the other Plaintiffs “is barred by the Illinois 

Dead Man’s Act to the extent it relates to conversations with the deceased or to any events which 

took place in the presence of the deceased.”  Order at 3 (citing 735 ILCS 5/8-201); Plfs.’ 

Supplemental Statement of Undisputed Material Facts in Support of Their Motion for Summary 

Judgment (“SoAF”) at 1 (ECF No. 255).   

 The portions of David Simon’s affidavit and deposition testimony germane to the trust 

elements Plaintiffs must prove are reports of purported conversations with Simon Bernstein and/or 

events that took place in his presence, such as David Simon’s testimony that Simon Bernstein 

showed him an executed version of the 1995 Trust.  Intervenor’s L.R. 56.1(a)(3) Statement of 

Undisputed Material Facts (“SoF”) ¶¶ 45-53 (ECF No. 247).  This is precisely the testimony this 

Court correctly held is barred by the Dead Man’s Act.  See Order at 3.  The out-of-court statements 
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of Simon Bernstein and the alleged executed 1995 Trust are inadmissible hearsay as well.  See 

Intervenor’s L.R. 56.1(a)(2) Mem. of Law in Support of Summary Judgment (“MSJ”) at 6-7, 10 

(ECF No. 246). 

 The only averments in Ted Bernstein’s Affidavit related to the trust elements Plaintiffs 

must prove by clear and convincing evidence, other than that Ted has never seen an executed copy 

of the 1995 Trust, are based on a statement Simon Bernstein supposedly made to Ted when no one 

else was present and Ted having seen two documents that David Simon told him were drafts of the 

1995 Trust.  SoF ¶¶ 54-57.  The Court correctly held that the Dead Man’s Act bars the testimony 

about what Simon Bernstein allegedly said to Ted.  Order at 3; MSJ at 6.  And that averment, along 

with Ted’s testimony about what the drafts and David Simon allegedly said, is also inadmissible 

hearsay.  Further, because that inadmissible evidence is Ted’s only basis for his averment that he 

is trustee, that averment does not satisfy the personal knowledge requirement of Rule 56(c)(4).  

MSJ at 10.5 

 Similarly, the Affidavits of Pam Simon, Jill Iantoni, Lisa Friedstein and Don Sanders 

contain no averments purporting to establish their personal knowledge of facts relevant to any of 

the trust elements Plaintiffs must prove by clear and convincing evidence.  See Plfs.’ Exhibit 29 

(ECF No. 150-30), Exhibit 31 (ECF No. 150-32), Exhibit 33 (ECF No. 150-34), Exhibit 34 (ECF 

No. 150-35).  So those affidavits cannot defeat the Estate’s Motion.  

B. The Documents Plaintiffs Rely on Are Inadmissible. 

 

 Plaintiffs also offer six documents that they characterize as “a comprehensive and cohesive 

bundle of evidence” supporting their attempt to prove each element required to establish the 1995 

Trust by clear and convincing evidence.  Resp. at 6, 10.  Each of those documents is inadmissible.  

                                                           

5 The same is true of his deposition testimony, though Plaintiffs do not rely on it.  See SoF ¶ 57; MSJ at 10. 
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 The two key documents are the purported unexecuted drafts of the 1995 Trust.  See Resp. 

at 10 (¶ 4).  But “those documents offer Plaintiffs little support in the absence of the testimony 

from David Simon and Ted Bernstein describing how some form of those exhibits was executed 

by Simon Bernstein,” which the Court correctly held is barred by the Dead Man’s Act.   The 

purported drafts are inadmissible because, without David Simon’s testimony that is barred by the 

Dead Man’s Act, they cannot be authenticated.  See Fed. R. Evid. 901.6    

 The next document Plaintiffs offer is a Request Letter that they argue “designates the 

Bernstein Trust” as contingent beneficiary of the Policy.  Resp. at 10 (¶ 3).  This document refers 

to the “Bernstein Irrevocable Insurance Trust Dated June 21, 1995” at issue here, see Plfs.’ Exhibit 

8 (ECF No. 150-9), SoF ¶ 1, but the only thing this form unequivocally and unmistakably shows 

is that someone—other than Simon Bernstein—typed “SIMON BERNSTEIN IRREVOCABLE 

INSURANCE TRUST DATED JUNE 21, 1995” on the line for “successor” beneficiary.  See Plfs.’ 

Exhibit 8 (ECF No. 150-9).  This form does not support the assertion that Simon Bernstein intended 

to create any fiduciary relationship, much less foreclose any other conclusion, as required.  As a 

result, it is irrelevant and inadmissible.  See Fed. R. Evid. 401-402. 

 A fourth document Plaintiffs rely on is a Request for Service form they argue transferred 

ownership of the separate Lincoln Policy insuring Simon Bernstein’s life “to the Bernstein Trust.”  

Resp. at 10 (¶ 5).  While the Request for Service refers to the 1995 Trust, see Plfs.’ Exhibit 18 

                                                           

6 The exception in subsection (c) of the Dead Man’s Act for “testimony competent under Section 8-401” 

does not apply to David Simon’s testimony authenticating the alleged drafts because Plaintiffs’ claim is not 

“founded on” those drafts as would be the case with, for example, a breach of contract claim.  It is founded 

on the existence of the 1995 Trust; the so-called drafts are at most (and only in conjunction with evidence 

that does not exist) indirect evidence of the 1995 Trust’s existence.  See 735 ILCS 5/8-401; Theofanis v. 

Sarrafi, 791 N.E.2d 38, 52 (1st Dist. 2003) (“Sarrafi’s medical notes similarly do not form the foundation 

for his defense of contributory negligence. Sarrafi founded his claim on Sofia’s allegedly unreasonable 

refusal to follow medical advice; the notes provided evidence of the refusal.”). 

 

Case 1:13-cv-03643   Document 267   Filed 10/27/16   Page 11 of 16   PageID 13244
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



10 
 

(ECF No. 150-19), SoF ¶ 1, as the Court already observed, “[t]his document refers to ‘ownership’ 

… and does not affect the policy’s beneficiaries,” Order at 4.  Thus, this document is irrelevant 

and inadmissible.  See Fed. R. Evid. 401-402. 

 Plaintiffs also rely heavily on the VEBA Beneficiary Designation form which they argue 

“contains [Simon Bernstein’s] designation of the Bernstein Trust as his beneficiary” and 

“memorializes [his] intent that the Policy proceeds were to be paid to the Bernstein Trust,” thereby 

implying that this document refers to the same trust as the Request Letter and the Request for 

Service discussed above (i.e. the 1995 Trust at issue).  See Resp. at 4, 10 (¶ 1) (emphasis added).  

As the Court already observed, however, “this document does not refer to the Trust at issue here, 

the ‘Simon Bernstein Irrevocable Insurance Trust dated 6/21/95.’”  Order at 4.  It refers instead to 

a different trust—the Simon Bernstein Irrevocable Insurance Trust.  See id. at 10 (¶ 1); Plfs.’ 

Exhibit 4 (ECF No. 150-5).7  “It is unclear from the record of that was an oversight, or was 

intentionally done to refer to a distinct trust.”  Order at 4.  Plaintiffs offer nothing here to clarify 

the record in that regard. As a result, it is irrelevant, inadmissible and not of any assistance in 

helping Plaintiffs prove by clear and convincing evidence any of the elements that are necessary 

to establish the 1995 Trust as an express trust.  See Fed. R. Evid. 401-402. 

 Finally, Plaintiffs rely on an IRS Form SS-4 that they characterize as referring to “the 

Bernstein Trust,” Resp. at 10 (¶ 2), and which in fact refers to the “Simon Bernstein Irrevocable 

                                                           

7 Because the VEBA Beneficiary Designation does not refer to the 1995 Trust at issue, there is no merit to 

Plaintiffs’ argument that “[u]nder the case law discussed above, this document alone is sufficient evidence 

of the establishment and existence of the Bernstein Trust.”  See Resp. at 10 (¶ 1).  The referenced “case 

law” is Butler, which Plaintiffs argue “held that an express trust may be proved by a writing signed by the 

grantor or trustee of the trust.”  Id. at 9.  That is another meritless argument, as Butler did not so hold.  The 

portion of Butler Plaintiffs rely on was merely discussing cases about complying with “the statute of 

frauds” and quoted Holmes v. Holmes for the proposition that “[t]he written evidence of the trust which 

will satisfy the statute may come from the grantor … or the trustee.”  114 N.W.2d at 612-13 (italics in 

original).   
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Insurance Trust,” Plfs.’ Exhibit 19 (ECF No. 150-20).  But this document also does not establish 

that it is referring to the 1995 Trust at issue in this case.  See SoF ¶ 1.  Therefore, this document, 

like the VEBA Beneficiary Designation, is irrelevant, inadmissible and does not help Plaintiffs 

prove by clear and convincing evidence any of the elements that are necessary to establish the 

1995 Trust as an express trust.  See Fed. R. Evid. 401-402.  

III. The Addition of The Spallina Affidavit Does Not Assist Plaintiffs In Demonstrating 

 The Existence of a Triable Issue of Fact by The “Clear and Convincing” Standard.  

 

 As the court held in Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) in considering a 

motion for summary judgment where the burden of proof on the plaintiff was the “clear and 

convincing” standard, the court must assess the evidence offered in light of that standard in judging 

whether a genuine issue of fact exists.  Id. at 255-257.  The Estate demonstrated in its initial paper 

how the aggregation of evidence Plaintiffs have offered, even if admissible, could not meet that 

standard.  The only new evidence offered here is the affidavit of Mr. Spallina which, charitably, 

does not increase the volume of evidence available to meet the clear and convincing standard.  Not 

only is Mr. Spallina’s Affidavit self-evidently not based upon personal knowledge, and self-

evidently based entirely upon hearsay, but Plaintiffs have admitted that the author of that affidavit 

previously made an express, intentional misrepresentation to the insurer in a document seeking the 

proceeds of the Policy, attesting falsely that he was the trustee of the 1995 Trust.  See SoF ¶ 27-

29.  And in their Response Memorandum describing the Spallina Affidavit, they oddly excuse its 

tardy introduction to the case by reporting that Mr. Spallina had to give up his law license as a 

consequence of an SEC investigation and complaint that resulted in civil penalties.  Resp. at 6, 13-

14.  Plaintiffs do not explain why they could not have taken his deposition in the interim in order 

to obtain from him what they appear to believe is quite critical information.   
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 Again, as described in detail above, the material averments of Mr. Spallina’s Affidavit are 

inadmissible, as is virtually every piece of evidence Plaintiffs are asking the Court to consider.  

But even if admissible, the compromised Spallina Affidavit must be considered together with all 

of Plaintiffs’ evidence combined.  That combination of evidence includes the inconsistent drafts, 

David Simon’s nonsensical explanation of how his notes on one draft were used to create the other 

draft, the inconsistencies between David Simon’s testimony about his conversations with Simon 

Bernstein and his purported notes of those conversations, the inconsistent positions Plaintiffs, 

David Simon and Robert Spallina have taken regarding the identity of the trustees, David Simon’s 

evolving explanations of how the person Plaintiffs currently claim is trustee came to be the trustee, 

and David Simon’s absence of any explanation for why, despite the fact that an “exhaustive” search 

for the 1995 Trust was ongoing, he did not think to look for the “drafts” of the trust in his office 

computer for over a year.  See MSJ § I(B).  This evidence combined is of insufficient caliber and 

quantity to allow a rational factfinder to find that it is “clear and convincing” and leads to only one 

conclusion regarding each of the elements in the Eychaner case, and the Estate is therefore entitled 

to summary judgment. 

CONCLUSION 

 For the foregoing reasons, the Estate respectfully requests that the Court grant summary 

judgment in favor of the Estate on its Complaint for Declaratory Judgment (ECF No. 112) and on 

Plaintiffs’ First Amended Complaint (ECF No. 73). 

Dated: October 27, 2016    

      Respectfully submitted, 

 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that he caused a copy of the foregoing Intervenor’s 

Reply to Plaintiffs’ Response in Opposition to Motion for Summary Judgment to be served 

upon all registered E-Filers via electronic filing using the CM/ECF system, and to be served upon 

the following persons via U.S. mail, proper postage prepaid: 

 

  

 Lisa Sue Friedstein   Jill Marla Iantoni 

 2142 Churchill Lane   2101 Magnolia Lane 

 Highland Park, IL 60035  Highland Park, IL 60035 

 Lisa@friedsteins.com   jilliantoni@gmail.com  

 Pro Se Litigant   Pro Se Litigant 

 

 

on this 27th day of October, 2016. 

 

 

       /s/ James J. Stamos   
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 1:13-cv-3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      ) INTERVENOR’S REPLY TO 

HERITAGE UNION LIFE INSURANCE  )  ELIOT BERNSTEIN’S RESPONSE IN   

COMPANY      )  OPPOSITION TO MOTION  

      )  FOR SUMMARY JUDGMENT 

   Counter-Plaintiff,  )         

      )       

      )  

v.      )     

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 

 

 

Case 1:13-cv-03643   Document 268   Filed 10/27/16   Page 2 of 9   PageID 13251
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



1 
 

INTERVENOR’S REPLY TO ELIOT BERNSTEIN’S RESPONSE IN  

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT  

 

 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (the “Estate”), for his Reply to Eliot I. Bernstein’s (“Eliot”) response in opposition to 

the Estate’s motion for summary judgment, states as follows: 

INTRODUCTION 

 In support of its motion for summary judgment (“Motion”), the Estate set forth separate 

statements of material fact and supported each with admissible evidence as required by Local Rule 

56.1(a).  See Intervenor’s L.R. 56.1(a)(3) Statement of Undisputed Material Facts (“SoF”) (ECF 

No. 247).  The Estate also provided a detailed explanation of the reasons Plaintiffs’ evidence, even 

assuming its truth and making all justifiable inference in Plaintiffs’ favor, is “of insufficient caliber 

or quantity” so “as to lead to only one conclusion” regarding each element Plaintiffs must prove 

to establish the existence of the 1995 Trust as the valid designated beneficiary of the Policy.  See 

Intervenor’s L.R. 56.1(a)(2) Mem. of Law in Support of Summary Judgment (“MSJ”) at § I (ECF 

No. 246). 

 Eliot does not respond to the Motion by arguing that a reasonable jury could conclude from 

the evidence that Plaintiffs have satisfied their burden, nor does he respond with any actual 

evidence to dispute a single material fact identified by the Estate.  Instead, Eliot opposes the 

Estate’s Motion by relying upon arguments that range from misguided to entirely inapposite and 

unsupported, see Memorandum of Law in Opp’n to Intervenor’s Mot. for Summary Judgment 

(“Resp.”) (ECF No. 259), and he purports to “dispute” the Estate’s material facts with mere 

argument and claims of insufficient knowledge alone, see L.R. 56.1(b)(3) Resp. to Intervenor 

Statement of Undisputed Martial Facts and L.R. 56.1(b)(3)(C) Statement of Additional Facts 

Requiring the Denial of Intervenor Motion for Summary Judgment (“Resp. to SoF”) (ECF No. 
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257).1  Eliot’s arguments and claimed factual disputes cannot defeat the Estate’s Motion which, as 

further explained below, should be granted. 

ARGUMENT 

First, Eliot opposes the Estate’s Motion by relying on the fact that this Court denied 

Plaintiffs’ prior motion for summary judgment, quoting the following portion of the Order: 

[T]he Court finds that there are genuine issues of material fact as to whether the 

Trust was executed and, if so, upon what terms.  There remains a triable issue of 

fact such that a “reasonable jury could return a verdict for the non-moving party.” 

 

Resp. at 1-2 (quoting Order at 6 (ECF No. 220)).  Eliot complains that the Estate has done “nothing 

to remove those Triable issues of fact” and has “brought nothing more to the Court in the way of 

evidence or affidavit despite the fact that this Court found … that Plaintiffs had provided some 

evidence to support their position.”  Resp. at 2.  These arguments misunderstand the Estate’s 

Motion. 

 In denying Plaintiffs’ summary judgment motion, the Court held that a reasonable jury 

could return a verdict for “the non-moving party,” which non-moving party was the Estate.  The 

Court’s ruling perforce did not address the quality of Plaintiffs’ evidence, as it was not at issue.  

See Order at 2.   

                                                           

1 Notwithstanding the title of Eliot’s pleading, it does not actually set forth any “additional facts.”  See id.  

It does purport to incorporate by reference Eliot’s “responses in [his] filing of Undisputed Facts for the 

Opposition of Summary Judgment I filed with this Court as additional support herein, see Exhibit 2,” id. at 

23, but there was no “Exhibit 2” to any of Eliot’s filings related to the Estate’s Motion now before the 

Court, see ECF Nos. 257-259, or to Eliot’s response to Plaintiffs’ prior summary judgment motion, see 

ECF No. 186.  More importantly, however, nowhere in any of those pleadings is there “a statement, 

consisting of short numbered paragraphs, of … additional facts that require the denial of summary 

judgment, including references to the affidavits, parts of the record, and other supporting materials relied 

upon,” as required by Local Rule 56.1(b)(3)(C).  Thus, Eliot’s “additional facts” are a nullity to the extent 

they actually exist.  See Malec v. Sanford, 191 F.R.D. 581, 584 (N.D. Ill. 2000) (“We emphasize … that 

Rule 56.1(b)(3)(B) [sic] ‘provides the only acceptable means of … presenting additional facts.’”) (emphasis 

in original) (quoting Midwest Imports, Ltd. v. Coval, 71 F.3d 1311, 1317 (7th Cir. 1995)). 
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 Next, Eliot argues that there are “issues of material fact” regarding “the existence of the 

Primary Beneficiary which was LaSalle National Trust, NA (‘LaSalle’) and the failure of the 

parties to properly determine from a proper successor to LaSalle their interest as primary 

beneficiary,” reiterating that “there is [sic] presently material issues of fact as to the Primary 

Beneficiary’s claim to the proceeds.”  Resp. at 2-3, 4.  These arguments are without merit.   

 The Estate has provided the Court with undisputed evidence that the Primary Beneficiary 

of the Policy was “LaSalle National Trust, N.A., as Trustee of the S.B. Lexington, Inc. Employee 

Death Benefit Trust” and that both S.B. Lexington, Inc. and its Employee Death Benefit Trust 

ceased to exist in 1998.  See SoF ¶¶ 19-21 (emphasis added).  Although Eliot claims these facts 

are “disputed,” he offers nothing but argument and claims of insufficient knowledge to support his 

denials.  See Resp. to SoF ¶¶ 19-21.  Thus, those facts are deemed admitted.  See L.R. 56.1(b)(3); 

Sec. & Exch. Comm'n v. Nutmeg Group, LLC, 162 F. Supp. 3d 754, 763 (N.D. Ill. 2016) (“‘When 

a responding party’s statement fails to dispute the facts set forth in the moving party’s statement 

in the manner dictated by the rule, those facts are deemed admitted for purposes of the motion.’ 

… That is true even when a litigant is pro se.”); Apex Med. Research, AMR, Inc. v. Arif, 145 F. 

Supp. 3d 814, 821 (N.D. Ill. 2015) (“To the extent that a party denies a statement of fact because 

it lacks knowledge, these facts will be deemed admitted.”); Koursa, Inc. v. manroland, Inc., 971 

F. Supp. 2d 765, 770 (N.D. Ill. 2013) (“a Rule 56.1(b)(3) response ‘is not the place for purely 

argumentative denials’”). 

 Eliot does not even purport to dispute the fact that neither the Death Benefit Trust nor any 

trustee of the Death Benefit Trust has made a claim to the Policy proceeds in this litigation or 

otherwise.  See SoF ¶ 22 (and exhibits cited therein); Resp. to SoF ¶ 22.  Therefore, the evidence 

conclusively shows that there was no “successor” to LaSalle National Trust, N.A.’s interest as 
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primary beneficiary of the Policy because that interest, which was held only in its capacity as 

trustee of the Death Benefit Trust, ceased to exist concurrently with the trust.  Thus, there is no 

primary beneficiary of the Policy who possesses a “claim” to the proceeds.  As such, this factual 

dispute Eliot relies upon simply does not exist. 

 Eliot then makes a number of arguments about what a reasonable jury “could” and “most 

likely” would find, which conspicuously omits any argument that such a jury could find that 

Plaintiffs have proven each element required to establish the 1995 Trust by clear and convincing 

evidence.  For instance, Eliot argues that: 

[T]he most likely finding of a reasonable jury at this stage is … that collusion and 

conspiracy exist specifically designed to suppress and deny from this Court and the 

true beneficiaries the proper, actual policy, the proper actual Trust and the proper, 

actual terms of both. 

 

Resp. at 3.  He apparently bases that argument on his Affidavit-Declaration, see id. at 4, which he 

relies on together with certain pleadings in further arguing that: 

[A] reasonable Jury could conclude that the Estate, acting through Illinois trial 

counsel Stamos and PR Brian O’Connell has colluded with Ted Bernstein and 

others to suppress and deny from this Court the actual policy (Policies), the actual 

true Trusts and who the proper beneficiaries are. 

 

Id. at 5.   

 As an initial matter, Eliot cannot rely on his pleadings to defeat the Estate’s Motion.  See, 

e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (“a party opposing a properly 

supported motion for summary judgment may not rest upon the mere allegations or denials of his 

pleading”) (internal quotations omitted).  Furthermore, Eliot’s arguments and Affidavit-

Declaration utterly fail to present facts or to address the issue posed by the Estate’s Motion—i.e. 

whether a rational finder of fact can conclude that the available evidence is “so unequivocal and 

unmistakable as to lead to only one conclusion” regarding Simon Bernstein’s intent to create the 
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1995 Trust, the identities of the trustees, the specifications how it was to be performed, and whether 

the Policy proceeds are even the property of the 1995 Trust.  Compare Eliot I. Bernstein’s 

Affidavit-Declaration (“Bernstein Aff.”) (ECF No. 259-3) with Eychaner v. Gross, 779 N.E.2d 

1115, 1131 (Ill. 2002) and MSJ § I(A)-(B). 

In addition, the only paragraphs of Eliot’s Affidavit-Declaration that even refer to the 1995 

Trust or Policy proceeds are inadmissible hearsay as to the Estate, are conclusory, and in any event, 

have nothing to do with any elements of an express trust put at issue by the Estate’s Motion.  

Specifically, Eliot avers that: (i) “my sister and brother both claimed to have copies of his insurance 

policy involved in this litigation and when I demanded they turn them over they suddenly claimed 

that did [sic] not possess them and also then claimed not to have the trust that they were alleging 

was the beneficiary,” Bernstein Aff. ¶ 14; and (ii) “what a reasonable jury could conclude in this 

case is that … the absence of such … actual policy and actual Trust from this Court is the product 

of conspiracy, collusion and intentional design by a variety of parties to keep proper proceeds from 

the rightful beneficiaries,” id. ¶ 19(d).  The out of court statements made by Eliot’s siblings do not 

seem to controvert any of the undisputed facts the Estate offers.  Eliot’s averment as to what a 

reasonable jury could find is conclusory speculation, not “made on personal knowledge” and “facts 

that would be admissible in evidence,” as required by Fed. R. Civ. P. 56(c)(4).   

Eliot spends the remainder of his brief quoting extensively from the Deposition of Ted 

Bernstein and the Court’s Order denying Plaintiffs’ motion for summary judgment.  Resp. at 6-12.  

While it is unclear whether this material is intended to be support for Eliot’s speculative conspiracy 

theory of collusion to suppress evidence or a separate argument of its own, either way it cannot 

defeat the Estate’s Motion because it is not evidence creating a genuine dispute as to any material 
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fact identified by the Estate and it has absolutely no bearing on the legal issue presented by that 

Motion. 

CONCLUSION 

 For the foregoing reasons, the Estate respectfully requests that the Court grant summary 

judgment in favor of the Estate on its Complaint for Declaratory Judgment (ECF No. 112) and on 

Plaintiffs’ First Amended Complaint (ECF No. 73). 

Dated: October 27, 2016   Respectfully submitted, 

 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 

James J. Stamos (ARDC # 3128244) 

Theodore H. Kuyper (ARDC # 6294410) 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, Illinois 60601 

(312) 630-7979 

jstamos@stamostrucco.com  

tkuyper@stamostrucco.com 

Attorneys for Intervenor 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that he caused a copy of the foregoing Intervenor’s 

Reply to Eliot Bernstein’s Response in Opposition to Motion for Summary Judgment to be 

served upon all registered E-Filers via electronic filing using the CM/ECF system, and to be served 

upon the following persons via U.S. mail, proper postage prepaid: 

 

  

 Lisa Sue Friedstein   Jill Marla Iantoni 

 2142 Churchill Lane   2101 Magnolia Lane 

 Highland Park, IL 60035  Highland Park, IL 60035 

 Lisa@friedsteins.com   jilliantoni@gmail.com  

 Pro Se Litigant   Pro Se Litigant 

 

 

on this 27th day of October, 2016. 

 

 

       /s/ James J. Stamos   
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Friday, December 2, 2016:

            MINUTE entry before the Honorable John Robert Blakey: On the Court's own
motion, the status hearing previously set for 12/6/2016 is reset for 12/9/2016 at 9:45 a.m.
in Courtroom 1725. Mailed notice(gel, )
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Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
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For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.
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Robert Blakey

Eliot Bernstein
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Hon. John R. Blakey  
United States District Court  
ATTN: Courtroom Deputy -- Gloria Lewis 
 Room 1732  
219 S. Dearborn St.  
Chicago, IL 60604  
 

RE: Simon Bernstein Irrv. Trust Dtd 6/21/95 v. Heritage Union Ins. et al, No. 13 cv 3463 - 
Clarification of Last Conference Call of Jan. 25, 2017 and pending Motions 
 

Courtroom Deputy Lewis:  

I did want to Clarify a few matters from the last Court Conference of Wed, Jan. 25th 

2017 last week and see from an Oct. 18, 2016 submission by Adam Simon that his office had 

contacted the Judge's law Clerk to clarify matters thus I am using the same procedure. ( See 

Attached Adam Simon Letter of Oct. 18, 2016 delivered Via Messenger ).  

As you know, I had trouble getting On the Call last week on Jan. 25th as I had been 

waiting on the Conference Line until Disconnected and then called again and waited and then 

after I contacted your office and was told the case was being called by the time I got on the line 

the Judge was already moving forward with the parties.  It was also difficult to fully hear 

everything and understand what was going on.  

One of the issues I had planned to address with the Court by way of formal filing - 

motion before this Conference was the Oct. 18, 2016 Ex Parte Letter and Submission by Adam 

Simon's Office on behalf of the Plaintiff's and Ted Bernstein which enclosed Binders and 

Submissions to the Court which I never received a copy of.  Part of what has been going on in 

the Florida Courts with these parties is Providing AND Filing Directly FALSE and Fraudulent 

Information to the Court that the Court then uses in making subsequent determinations.  
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Now first I want to point out that as far as I know, this Oct. 18th, 2016 Submission by Adam 

Simon is not part of the DOCKET Listed anywhere on PACER and I didn't know if this was a 

mistake or not?  

Second, I want to get Access to the Exact Submissions that Adam Simon provided to this 

Court to Review and ensure that Further Fraud has not been committed by these parties after 

proven fraud has already occurred. It should also be noted that Adam Simon’s Letter of Oct. 18, 

2016 is incorrect in that the Exhibit referenced was 7,202 ( seven-thousand two-hundred and two 

) pages, not 1100, thus raising an issue to clarify there as what has or has not been received and 

provided to the Court.  

Third, I had planned to both Notify the Court and make a motion about important 

circumstances in the Florida Courts which I believe are consistent with what I notified this Court 

about in my All Writs petition where there is Direct collusion between the parties in the Florida 

proceedings which are impacting the Integrity of this Court's proceedings and path to Judgment.  

Specifically, that in Florida, the Estate of Simon Bernstein and PR Brian O'Connell are now 

directly acting in Unity with Ted Bernstein and Alan Rose and even permitting Ted Bernstein's 

attorney Alan Rose act as the Counsel for the Estate which is a major conflict of interest.  This 

conflict has also been raised in Florida by the Creditor's attorney Peter Feaman and Hearings are 

scheduled in a few weeks in Florida to address this Conflict and it is also important to note that 

these hearings are before a new Judge, Judge Scher, and all the Orders that the Plaintiff's are 

relying upon for Collateral Estoppel before this Court were issued by a Judge Phillips who has 

now left the Bench prematurely and retired.  

I believe I can show in a Motion how these Conflicts are relevant to this Court's 

proceedings and even the Motions for Summary Judgment and would seek Leave to file a 
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Supplemental Motion in this regard and also had planned to Ask for Leave anyway since the 

Plaintiff Ted Bernstein had in "essence" filed a New Summary Judgment Motion that had never 

been the Subject of a Briefing Schedule by this Court and thus I should have had further 

opportunity to respond in writing formally.  

I had planned to bring these matters up previously but for months I was under Serious 

Life Threatening Medical Emergency and Doctor's Orders and kept trying to get Extensions in 

the Florida Courts so I could address matters in this Court as well and also preserve my life but 

had to continually respond to a series of multiple motions and filings in the Florida Courts which 

has delayed me in responding to this Court which had changed the Conference Dates on more 

than one occasion anyway.  

I also wish to Note that filings with the new Judge in Florida will also be attacking and 

moving to Vacate many of the Orders relied upon by Plaintiffs in this Court as such Orders were 

issued at least in part on direct frauds.  

Thus, I do want to file a Supplemental Motion for the Court to Consider before finalizing 

the Summary Judgment Decisions and at least want to be on Record that I am trying to get these 

matters to the Court immediately.  

Because of the pending Decisions of this Court, I seek direction at this time.  

Thank you, 

/s/ Eliot Bernstein 
Eliot Ivan Bernstein 
2753 NW 34th St. 
Boca Raton, FL 33434 
(561) 245-8588 
iviewit@iviewit.tv 
www.iviewit.tv 

 

CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that on January 30, 2017 I electronically filed the foregoing with the 

Clerk of the Court using CM/ECF. I also certify that the foregoing is being served this day on all 

counsel of record identified below via transmission of Notices of Electronic Filing generated by 

CM/ECF or in some other authorized manner. 

                                                                                                          

/s/ Eliot Ivan Bernstein 
Third Party Defendant/Cross 
Plaintiff PRO SE 
Eliot Ivan Bernstein 
2753 NW 34th St. 
Boca Raton, FL 33434 
Phone (561) 245-8588 
iviewit@iviewit.tv 
www.iviewit.tv 

 

SERVICE LIST 

 

James J. Stamos and 
STAMOS & TRUCCO LLP 
One East Wacker Drive, Third 
Floor 
Chicago, IL 60601 
Attorney for Intervenor, 
Estate of Simon Bernstein 
jstamos@stamostrucco.com, 
dvasquez@stamostrucco.com 
and 
Kevin Patrick Horan 
sberkin@stamostrucco.com, 
khoran@stamostrucco.com 

Adam Michael Simon, 
Esq. 
#6205304 
303 East Wacker Drive, 
Suite 2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 
asimon@chicago-
law.com 

Ted Bernstein, 
880 Berkeley 
Boca Raton, FL 33487 
tbernstein@lifeinsuranceconcepts.
com 

Alan B. Rose, Esq. 
PAGE,MRACHEK,FITZGER
ALD, ROSE, KONOPKA, 
THOMAS & WEISS, P.A. 
505 South Flagler Drive, Suite 

Pamela Simon 
President 
STP Enterprises, Inc. 
303 East Wacker Drive 
Suite 210 

Estate of Simon Bernstein 
Personal Representative 
Brian M. O'Connell, Partner and 
Joielle Foglietta, Esq. 
Ciklin Lubitz Martens & 
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600 
West Palm Beach, Florida 
33401 
arose@pm-law.com 
and 
arose@mrachek-law.com 

Chicago IL 60601-5210
psimon@stpcorp.com 
  

O’Connell 
515 N Flagler Drive 
20th Floor 
West Palm Beach, FL 33401 
boconnell@ciklinlubitz.com 
  

Jill Iantoni 
2101 Magnolia Lane 
Highland Park, IL 60035 
jilliantoni@gmail.com 

Lisa Friedstein 
2142 Churchill Lane 
Highland Park, IL 
60035 
Lisa@friedsteins.com 
lisa.friedstein@gmail.c
om 
lisa@friedsteins.com 

David B. Simon, Esq. 
#6205304 
303 East Wacker Drive, Suite 
2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 

Michael Duane Sanders 
mds@pw-law.com, 
sjohnson@pw-law.com 

Glenn E. Heilizer 
glenn@heilizer.com 

John M. O'Halloran 
joh@mcveyparsky-law.com 
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THE SIMON LAW FIRM 
303 EAST WACKER DRIVE 

SUITE 2725 

CHICAGO, IL 60601-5210 

PHONE: (312) 819-0730    •    FAX: (312) 819-0773 

 

 
DAVID B. SIMON*          
E-Mail:  dsimon@chicago-law.com         

 
ADAM M. SIMON 
E-Mail:  asimon@chicago-law.com 

 
*ALSO ADMITTED IN CA 

VIA MESSENGER 
October 18, 2016 

 

Hon. John R. Blakey 

United States District Court  

ATTN: Courtroom Deputy -- Gloria Lewis  

Room 1732 

219 S. Dearborn St. 

Chicago, IL 60604 

 

 Re:  Simon Bernstein Irrv. Trust Dtd 6/21/95 v. Heritage Union Ins. et al,  

        No. 13 cv 3463 -- Counter-Party Motion for Summary Judgment as to the Claims of  

       Eliot Bernstein  

 

Dear Judge Blakey: 

Enclosed please find a three-ring binder containing courtesy copies of the following documents relating to 

the above-referenced motion for summary judgment: 

1. Movants’ Motion for Summary Judgment as to Eliot Bernstein’s claims, counter-claims, cross-

claims and third-party claims; 

 

2. Movants’ Memorandum of Law in Support of their Motion; 

 

3. Movants’ Statement of Undisputed Facts; 

 

4. Movants’ Appendix to Statement of Undisputed Facts- Exhibit List; 

 

5. Movants’ Exhibits No. 1-14; 

 

6. Eliot Bernstein’s Reply to Statement of Undisputed Facts; 

 

7. Eliot Bernstein’s Memorandum in Opposition to the Motion for Summary Judgment; and 

 

8. Movants’ Memorandum in Reply to Eliot Bernstein’s Opposition. 
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Please note that respondent, Eliot Bernstein electronically filed an Exhibit in support of his opposition 

that is approximately 1100 pages in length.  As a result, I contacted Judge Blakey’s law clerk and 

confirmed that the court did not want this exhibit included in the courtesy copies due to its length.     

If needed, Movants will provide a hard copy of this Exhibit upon the court’s request. 

Thank you for your consideration of this motion. 

Very truly yours, 

 

 

Adam M. Simon 

Attorney for Movants 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.: 1:13−cv−03643

Honorable John Robert
Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, January 25, 2017:

            MINUTE entry before the Honorable John Robert Blakey: Enter Memorandum
Opinion and Order. For the reasons stated in the accompanying Memorandum Opinion
and Order, Plaintiffs' Motion for Summary Judgment [239] is granted and Intervenor's
Motion for Summary Judgment [245] is denied. The status hearing previously set for
2/21/2017 at 9:45 AM in Courtroom 1725 to stand, at which time the parties shall be
prepared to set a trial date. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

SIMON BERNSTEIN IRREVOCABLE 
INSURANCE TRUST DTD 6/21/95, et al.,   

 
Plaintiffs,    Case No. 1:13-cv-3643 

 
v.     

 Judge John Robert Blakey 
HERITAGE UNION LIFE INSURANCE 
CO., 
     
  Defendant. 
 
 
HERITAGE UNION LIFE INSURANCE 
COMPANY,   

 
Counter-Plaintiff,     

 
v.     

  
SIMON BERNSTEIN IRREVOCABLE 
INSURANCE TRUST DTD 6/21/95, 
     
  Counter-Defendant, 
 
and 
 
FIRST ARLINGTON NATIONAL BANK,  
et al.,  
 
  Third-Party Defendants. 
     
ELIOT IVAN BERNSTEIN,   

 
Cross-Plaintiff,     

 
v.     

  
TED BERNSTEIN, et al., 
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  Cross-Defendants, 
 
and 
 
PAMELA B. SIMON, et al., 
     
  Third-Party Defendants. 

 
MEMORANDUM OPINION AND ORDER 

This action concerns the distribution of proceeds from a life insurance policy 

(the “Policy Proceeds”) previously held by decedent Simon Bernstein.  The principal 

parties remaining in the case are: (1) Plaintiff Simon Bernstein Irrevocable 

Insurance Trust Dated 6/21/95 (the “1995 Trust”); (2) the four Bernstein siblings 

who believe the Policy Proceeds should be distributed to the 1995 Trust (Ted 

Bernstein, Lisa Friedstein, Jill Iantoni and Pam Simon; collectively, the “Agreed 

Siblings”); (3) the fifth Bernstein sibling, Eliot Bernstein, a pro se third-party 

Plaintiff who disputes that approach (“Eliot”); and (4) the intervenor estate of 

Simon Bernstein (the “Estate”), which contends that the 1995 Trust was never 

actually created, such that the Policy Proceeds should default to the Estate. 

 Before the Court are two motions for summary judgment.  In the first, [239] 

at 1-4, the 1995 Trust and the Agreed Siblings seek judgment on Eliot’s third-party 

claims.  In the second, [245] at 1-6, the Estate seeks judgment against the 1995 

Trust and the Agreed Siblings on their claims in the Second Amended Complaint, 

[73], and entry of judgment in the Estate’s favor on its Complaint for Declaratory 

Judgment.  [112] at 1-17.  For the reasons explained below, the former is granted 

while the latter is denied.    
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I. Background1 
 

A. Procedural Posture 
 
 Following Simon Bernstein’s death on September 13, 2012, the 1995 Trust 

submitted a death claim to Heritage pursuant to Simon Bernstein’s life insurance 

policy.  [150] at 15; [240] at 13.  After Heritage failed to pay, the 1995 Trust 

initiated this lawsuit in the Circuit Court of Cook County, alleging that Heritage 

had breached its contractual obligations.  [1-1] at 1-3.  On May 20, 2013, Jackson 

National Life Insurance Company (“Jackson”), as successor in interest to Heritage, 

removed the case to this Court.  [1] at 1-2.  

 On June 26, 2013, Heritage, through Jackson, filed a Third-Party Complaint 

and Counter-Claim for Interpleader pursuant to 28 U.S.C. § 1335(a) and Federal 

Rule of Civil Procedure 14, seeking a declaration of rights under the life insurance 

policy.  [17] at 1-10.  Heritage was eventually dismissed in February of 2014 after 

interpleading the Policy Proceeds.  [101] at 2. 

 On September 22, 2013, Eliot, a third-party Defendant to Jackson’s 

interpleader claim, filed a 177-page Answer, Cross-Claim and Counter-Claim.  [35] 

at 1-117.  Eliot brought claims against the 1995 Trust, the Agreed Siblings, and 

1  The facts are taken from the parties’ Local Rule 56.1 statements and the Court’s previous 
rulings [106, 220].  [240] refers to Plaintiffs’ statement of material facts.  [247] refers to the Estate’s 
statement of material facts.  [255], which incorporates [150] by reference, refers to Plaintiffs’ 
statement of additional facts.  [257] refers to both Eliot’s responses to Plaintiffs’ statement of 
material facts and Eliot’s statement of additional material facts.  [260] refers to Eliot’s responses to 
the Estate’s statement of material facts.  [266] refers to the Estate’s responses to Plaintiffs’ 
statement of additional facts.   
 The Estate correctly notes that [255] deviates in certain respects from the procedure 
enumerated in Local Rule 56.1.  Given this lawsuit’s convoluted history, and in the interests of 
justice and judicial economy, the Court nevertheless elects to consider [255] and [150] in support of 
Plaintiffs’ opposition to the Estate’s motion for summary judgment.  
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multiple third-party Defendants (including the law firm of Tescher & Spallina, P.A., 

The Simon Law Firm, Donald Tescher, Robert Spallina, David Simon, Adam Simon, 

S.B. Lexington, Inc., S.B. Lexington, Inc. Employee Death Benefit Trust, and S.T.P. 

Enterprises, Inc.).  Id.  

 On January 13, 2014, the Agreed Siblings and the 1995 Trust filed their First 

Amended Complaint.  [73] at 1-11.  Plaintiffs alleged that: (1) the 1995 Trust was a 

common law trust established in Chicago by Simon Bernstein; (2) Ted Bernstein is 

the trustee of the 1995 Trust; and (3) the 1995 Trust was the beneficiary of Simon 

Bernstein’s life insurance policy.  Id.  In addition, Plaintiffs alleged that all of 

Simon Bernstein’s children, including Eliot, are equal beneficiaries to the Trust.  Id.  

 On March 3, 2014, the Court dismissed Eliot’s claims against Tescher & 

Spallina, P.A., Donald Tescher, and Robert Spallina.  [106] at 1-4.  The Court 

explained that Eliot, as a third-party Defendant to an interpleader claim, was “not 

facing any liability” in this action, and he was accordingly not authorized to seek 

relief against other third parties.  Id.    

 On June 5, 2014, the Estate filed its Complaint for Declaratory Judgment, 

[112] at 1-16, and on July 28, 2014, the Court granted the Estate’s motion to 

intervene.  [121] at 3-4.  

 Fact discovery closed on January 9, 2015, [123], and on March 15, 2016 the 

Court denied Plaintiffs’ motion for summary judgment.  [220] at 1-6.  The Court 

found, inter alia, that while Plaintiffs were able to adduce “some evidence that the 

[1995] Trust was created,” this evidence was “far from dispositive.”  Id. at 4. 
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B. Probate Actions 
 
 The Probate Division of the Palm Beach County Circuit Court recently 

resolved two other cases related to the disposition of Simon Bernstein’s assets: In re 

Estate of Simon L. Bernstein, No. 502012CP004391XXXNBIH (Fla. Cir. Ct.) and 

Ted Bernstein, as Trustee of the Shirley Bernstein Trust Agreement dtd 5/20/2008 

v. Alexandra Bernstein, et al., No. 502014CP003698XXXXNBIJ (Fla. Cir. Ct.) 

(collectively, the “Probate Actions”).   

 Judge John L. Phillips presided over a joint trial of the Probate Actions in 

December of 2015.  A full recitation of Judge Phillips’ findings is unnecessary here, 

but relevant portions of his finals orders include:  

• The testamentary document identified as the “Will of Simon Bernstein” was 
“genuine and authentic,” and “valid and enforceable according to [its] terms.” 
 

• Ted Bernstein “was not involved in the preparation or creation of” the Will of 
Simon Bernstein, “played no role in any questioned activities of the law firm 
of Tescher & Spallina, P.A.,” there was “no evidence to support the assertions 
of Eliot Bernstein that Ted Bernstein forged or fabricated” the Will of Simon 
Bernstein, and, in fact, “Ted Bernstein played no role in the preparation of 
any improper documents, the presentation of any improper documents to the 
Court, or any other improper act, contrary to the allegations of Eliot 
Bernstein.” 
 

• The beneficiaries of the testamentary trust identified in the Will of Simon 
Bernstein are “Simon Bernstein’s then living grandchildren,” while “Simon’s 
children – including Eliot Bernstein – are not beneficiaries.” 
 

• Eliot “should not be permitted to continue representing the interests of his 
minor children, because his actions have been adverse and destructive to his 
children’s interest,” such that it became necessary to appoint a guardian ad 
litem. 
 

[240-11] at 2-5; [240-12] at 2-3.   
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II. Legal Standard 
 

Summary judgment is appropriate if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.  Spurling v. C & M Fine Pack, Inc., 739 F.3d 1055, 1060 (7th Cir. 

2014).  A genuine dispute as to any material fact exists if “the evidence is such that 

a reasonable jury could return a verdict for the nonmoving party.”  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  The party seeking summary 

judgment has the burden of establishing that there is no genuine dispute as to any 

material fact.  See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  In determining 

whether a genuine issue of material fact exists, this Court must construe all facts 

and reasonable inferences in the light most favorable to the nonmoving party.  See 

CTL ex rel. Trebatoski v. Ashland Sch. Dist., 743 F.3d 524, 528 (7th Cir. 2014). 

III. Analysis 
 

A. Motion for Summary Judgment on Eliot’s Claims 

 Eliot currently has seven claims pending against the 1995 Trust, the Agreed 

Siblings, David Simon, Adam Simon, The Simon Law Firm, S.B. Lexington, Inc., 

S.B. Lexington, Inc. Employee Death Benefit Trust, and S.T.P. Enterprises, Inc.2  

2  As Judge St. Eve (the District Judge originally assigned to this case) previously explained 
before dismissing third-party Defendants Tescher & Spallina, P.A., Donald Tescher, and Robert 
Spallina: “Eliot is not an original Defendant to Plaintiffs’ First Amended Complaint . . . . Instead, 
Eliot is a Third-Party Defendant in Jackson’s interpleader action [such that] he is not facing any 
liability in this lawsuit . . . . Rule 14(a) does not authorize Eliot to seek any such relief in the present 
lawsuit because Eliot is not facing any liability in the first instance.”  [106] at 3-4.  This reasoning 
applies with equal force to the remaining third-party Defendants.  The Federal Rules of Civil 
Procedure permit a defendant to “serve a summons and complaint on a nonparty who is or may be 
liable to it for all or part of the claim against it.”  Fed. R. Civ. P. 14(a)(1).  Here, Eliot is not facing 
any liability, and his claims against the remaining third-party Defendants are procedurally 
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[35] at 61-117.  Eliot’s causes of action sound in fraud, negligence, breach of 

fiduciary duty, conversion, abuse of legal process, legal malpractice, and civil 

conspiracy.3   

1. Fraud, Negligence, Breach of Fiduciary Duty & Legal 
 Malpractice 

 
 Plaintiffs argue that Eliot’s claims for fraud, negligence, breach of fiduciary 

duty, and legal malpractice fail because Eliot “cannot show that he sustained 

damages or that he has standing to assert damages on behalf of his children or the 

Estate.”  [241] at 14; see also Damato v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 

878 F. Supp. 1156, 1162 (N.D. Ill. 1995) (damages are a requisite element of a claim 

for fraud); Elliot v. Chicago Hous. Auth., No. 98-cv-6307, 1999 WL 519200, at *9 

(N.D. Ill. July 14, 1999) (damages are a requisite element of a claim for negligence); 

Pearson v. Garrett-Evangelical Theological Seminary, Inc., 790 F. Supp. 2d 759, 768 

(N.D. Ill. 2011) (damages are a requisite element of a claim for breach of fiduciary 

duty); Snyder v. Heidelberger, 953 N.E.2d 415, 424 (Ill. 2011) (damages are a 

requisite element of a claim for legal malpractice).     

 First, Eliot cannot sustain cognizable damages related to the disposition of 

the Estate or the testamentary trust in light of the Probate Court’s rulings.  The 

defective.  Because all of Eliot’s claims also fail as a substantive matter, however, they are dismissed 
on that basis, as discussed infra.  
3 The Court construes Eliot’s arguments on each claim liberally, in light of his pro se status. See 
Johnson v. Cook Cty. Jail, No. 14-cv-0007, 2015 WL 2149468, at *2 (N.D. Ill. May 6, 2015) (“Motions 
for summary judgment involving pro se litigants are construed liberally for the benefit of the 
unrepresented party, so as to ensure that otherwise understandable filings are not disregarded if the 
pro se litigant stumbles on a technicality. That said, pro se litigants are not entitled to a general 
dispensation from the rules of procedure.”) (internal quotations omitted).  
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Probate Court found, inter alia, that Simon Bernstein’s “children – including Eliot – 

are not beneficiaries” of the Will of Simon Bernstein or the related testamentary 

trust.  [240] at 11.  Instead, Simon Bernstein’s grandchildren (including Eliot’s 

children) are the testamentary trust’s beneficiaries.  Id.  Eliot also has no interest 

in the disposition of the testamentary trust vis-à-vis his own children, as the 

Probate Court was forced to appoint a guardian ad litem in light of Eliot’s “adverse 

and destructive” actions relative “to his children’s interest.”  Id.  These findings 

have preclusive effect in this case,4 such that Eliot cannot demonstrate cognizable 

damages relative to the disposition of the Estate or the testamentary trust.   

 Second, Eliot cannot identify cognizable damages relating to the disposition 

of the Policy Proceeds, as Plaintiffs have consistently argued that Eliot is entitled to 

4  All four elements of collateral estoppel are present in this case.  See Westport Ins. Corp. v. 
City of Waukegan, 157 F. Supp. 3d 769, 778 (N.D. Ill. 2016) (“Collateral estoppel applies if the 
following four elements are met: (1) the issue sought to be precluded must be the same as that 
involved in the prior action; (2) the issue must have been actually litigated; (3) the determination of 
the issue must have been essential to the final judgment; and (4) the party against whom estoppel is 
invoked must be fully represented in the prior action.”) (internal quotation omitted).  Here, the “issue 
sought to be precluded” is Eliot’s lack of a cognizable interest in the Estate and the testamentary 
trust, precisely “the same as that involved” in the Probate Court.  This issue was “actually litigated,” 
as the Probate Court held a full trial on this issue, and resolution of this question formed the crux of 
the Probate Court’s final judgments.  Finally, Eliot, the party against whom estoppel is invoked, was 
“fully represented,” as he had a full and fair opportunity to litigate this question at trial.  See Murray 
v. Nationwide Better Health, No. 10-cv-3262, 2014 WL 53255, at *4 (C.D. Ill. Jan. 7, 2014) (The 
“overarching concern when applying issue preclusion is that the party against whom the prior action 
is invoked must have had a full and fair opportunity to litigate the issue.”).  
 Eliot argues that the application of collateral estoppel is inappropriate, given that he was 
proceeding pro se in the Probate Court and the Probate Court’s orders were appealed.  Neither of 
these concerns have merit.  See DeGuelle v. Camilli, 724 F.3d 933, 938 (7th Cir. 2013) (The “idea that 
litigating pro se should insulate a litigant from application of the collateral estoppel doctrine, or, 
more broadly, the doctrine of res judicata, of which collateral estoppel is an aspect, is absurd.”); 
Robinson v. Stanley, No. 06-cv-5158, 2011 WL 3876903, at *5 (N.D. Ill. Aug. 31, 2011), aff’d, 474 F. 
App'x 456 (7th Cir. 2012) (The Seven Circuit “has adhered to the general rule in American 
jurisprudence that a final judgment of a court of first instance can be given collateral estoppel effect 
even while an appeal is pending.”) (internal quotation omitted).  
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an equal share of the same.  [265] at 3 (asserting a claim to the Policy Proceeds “on 

behalf of all five siblings, including Eliot”) (emphasis in original).    

 In his response opposing summary judgment, Eliot fails to articulate a 

coherent response to Plaintiffs’ argument.  See generally [261].  Indeed, Eliot does 

not identify any material in the record to support his vague and conclusory damages 

allegations.  Eliot has simply recycled his previous arguments, and cited only his 

pleadings in support of the same.  See, e.g., [261] at 3 (“Moreover, the Counterclaims 

have express language seeking claims to the proceeds and damages from the 

wrongful conduct . . . See ECF No. 35.”).   

 Eliot’s exclusive reliance on his pleadings rather than evidence, at this point 

in the proceedings, is both: (1) inconsistent with Federal Rule of Civil Procedure 56, 

this district’s local rules, and this Court’s standing orders; and (2) insufficient to 

defeat a motion for summary judgment.  See Essex Crane Rental Corp. v. C.J. 

Mahan Const. Co., No. 07-cv-439, 2008 WL 3978345, at *10 (N.D. Ill. Aug. 25, 2008) 

(“Unlike a motion to dismiss, summary judgment is the put up or shut up moment 

in a lawsuit, and the nonmovant must do more than merely rest on its pleadings.”) 

(internal quotation omitted).  

 Plaintiffs have cited ample evidence in the record to support their argument 

that Eliot’s claims for fraud, negligence, breach of fiduciary duty, and legal 

malpractice must fail, as Eliot cannot adduce any evidence of the requisite 

damages.  Eliot’s opposition fails to formulate a cogent response, much less cite any 
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countervailing evidence in the record.  Plaintiffs’ motion for summary judgment is 

accordingly granted with respect to these four claims. 

2. Conversion 

 The elements of conversion under Illinois law are: “(1) the unauthorized and 

wrongful assumption of control or ownership by one person over the personalty of 

another; (2) the other person’s right in the property; (3) the right to immediate 

possession of the property; and (4) a demand for possession.”  Jordan v. Dominick’s 

Finer Foods, 115 F. Supp. 3d 950, 956 (N.D. Ill. 2015).   

 Plaintiffs argue that Eliot’s claim for conversion fails, because Eliot cannot 

identify “a specific asset or piece of property that was converted” or “show an 

unfettered right of ownership to such property.”  [241] at 15.  This argument 

similarly turns on Eliot’s lack of legal interest in the Estate or testamentary trust, 

and the Plaintiffs’ acknowledgement that Eliot, under their theory, is entitled to an 

equal share of the Policy Proceeds.  Id.    

 Here again, Eliot has failed to formulate an intelligible response.  His brief 

does not even mention his conversion claim.  See generally [261].  Eliot makes no 

effort to either identify any purportedly converted property or cite material in the 

record in support of his conversion claim.   See id.  In light of the foregoing, 

Plaintiffs’ motion for summary judgment is also granted with respect to Eliot’s 

conversion claim.  
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3. Abuse of Process  

Under Illinois law, abuse of process “is the misuse of legal process to 

accomplish some purpose outside the scope of the process itself.”  Neurosurgery & 

Spine Surgery, S.C. v. Goldman, 790 N.E.2d 925, 929 (Ill. App. Ct. 2003).  The “two 

distinct elements of an abuse of process claim are: (1) the existence of an ulterior 

purpose or motive; and (2) some act in the use of process that is not proper in the 

regular course of proceedings.”  Id. at 930.  The “tort of abuse of process is not 

favored under Illinois law,” and its “elements must be strictly construed.”  Id.   

Plaintiffs argue that Eliot cannot satisfy either element of his abuse of 

process claim.  More specifically, they claim that the Probate Actions were simply 

“filed by the named beneficiary of a life insurance policy to pursue a death claim 

against a life insurer for the Policy Proceeds,” and that no “act in the use of” that 

process was improper.  [241] at 13.   

Eliot’s response does not specifically address his claim for abuse of process; 

indeed, the phrase “abuse of process” does not appear in his briefing.  See generally 

[261].  Instead, Eliot asserts, without citation to the record, that Plaintiffs have 

“repeatedly taken action to barrage and occupy” him in one case in order “to 

improperly gain advantage” in the other.  Id. at 6.  These allegations, in addition to 

having no evidentiary basis in the record, are insufficient under Illinois law.  

Goldman, 790 N.E.2d at 930 (“abuse of process is a very narrow tort” typically 

“found only in cases in which a plaintiff has suffered an actual arrest or seizure of 
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property”).  Plaintiffs are entitled to summary judgment on Eliot’s abuse of process 

claim.  

4. Civil Conspiracy  

Under Illinois law, the elements for a civil conspiracy are: (1) a combination 

of two or more persons; (2) for the purpose of accomplishing by some concerted 

action either an unlawful purpose or a lawful purpose by unlawful means; and (3) in 

the furtherance of the same, one of the conspirators committed an overt tortious or 

unlawful act.  See Fritz v. Johnston, 807 N.E.2d 461, 470 (Ill. 2004).  As “the third 

element of this test indicates, however, civil conspiracy is not an independent tort: if 

a plaintiff fails to state an independent cause of action underlying his conspiracy 

allegations, the claim for conspiracy also fails.”  Jones v. City of Chicago, No. 08-cv-

3501, 2011 WL 1898243, at *6 (N.D. Ill. May 18, 2011) (internal quotation omitted). 

Plaintiffs argue that Eliot’s civil conspiracy claim fails, because it remains 

predicated upon his other deficient claims.  Eliot fails to respond to this argument. 

See Jones, 2011 WL 1898243, at *6 (“Because defendants are entitled to summary 

judgment on Jones’s state law claim for malicious prosecution, and Jones’s 

conspiracy claim is predicated on her malicious prosecution claim, defendants are 

also entitled to summary judgment on count four.”); Siegel v. Shell Oil Co., 656 F. 

Supp. 2d 825, 836 (N.D.Ill. 2009), aff’d, 612 F.3d 932 (7th Cir. 2010) (granting 

summary judgment in favor of defendants on plaintiff’s civil conspiracy claim 

because “Siegel has failed to establish his ICFA deceptive and unfair practices claim 

or his unjust enrichment claims”). 
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In short, Eliot “fails to present any evidence or legal arguments as to the 

underlying elements of his conspiracy claim,” such that the Plaintiffs are entitled to 

summary judgment.  Siegel, 656 F. Supp. 2d at 836.  

5. Additional Discovery 

Eliot, in the alternative, also “respectfully seeks application of Federal Rules 

of Civil Procedure 56(f) to obtain either a continuance or Deposition and Discovery.”  

[261] at 11.  The Court presumes that Eliot actually intended to invoke Federal 

Rule of Civil Procedure 56(d), which provides that a “nonmovant” may receive “time 

to obtain affidavits or declarations or to take discovery” when that same party 

demonstrates that it currently “cannot present facts essential to justify its 

opposition.”  In either event, this effort is rejected.  Eliot’s untimely request is not 

supported by the requisite “affidavit or declaration,” the discovery he seeks would 

not alter the Court’s analysis, and fact discovery has been closed since January of 

2015.  Fed. R. Civ. P. 56(d). 

B. The Estate’s Motion for Summary Judgment 

 In the other summary judgment motion pending before the Court, the Estate 

argues that Plaintiffs cannot establish the existence of the 1995 Trust, such that the 

Estate is entitled to the Policy Proceeds as Simon Bernstein’s default beneficiary.  

The Trust and the Agreed Siblings essentially concede that: (1) absent valid 

countervailing provisions in the 1995 Trust, the Estate would be entitled to the 

Policy Proceeds; and (2) they are unable to produce the executed version of the 1995 
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Trust, and they must rely on extrinsic evidence to support their claim that the 1995 

Trust actually exists.   

A party “seeking to establish an express trust” by such evidence “bears the 

burden of proving the trust by clear and convincing evidence” and the “acts or words 

relied upon must be so unequivocal and unmistakable as to lead to only one 

conclusion.”  Eychaner v. Gross, 779 N.E.2d 1115, 1135 (Ill. 2002).  If such evidence 

is “doubtful or capable of reasonable explanation upon any other theory, it is not 

sufficient to establish an express trust.”  Id. 

1. Evidence Suggesting That The 1995 Trust Was Created 
 

Plaintiffs’ extrinsic evidence falls into three discrete categories: (1) testimony 

from the Agreed Siblings (and Linda Simon’s spouse, David Simon) regarding the 

creation of the 1995 Trust by Simon Bernstein; (2) the affidavit of attorney Robert 

Spallina regarding the creation of the 1995 Trust and his understanding of Simon 

Bernstein’s intentions; and (3) six documents that Plaintiffs characterize as “a 

comprehensive and cohesive bundle of evidence” supporting their allegation that the 

1995 Trust exists.  Id.  Before deciding whether a reasonable factfinder could infer 

that the 1995 Trust exists based on this evidence, however, the Court must first 

determine whether this material is cognizable on summary judgment. 

a) The Agreed Siblings’ Testimony 

As the Court previously explained, “the testimony of David Simon and Ted 

Bernstein, along with the testimony of the other Plaintiffs, is barred by the Illinois 

Dead Man’s Act to the extent it relates to conversations with the deceased or to any 

 14 

Case 1:13-cv-03643   Document 273   Filed 01/30/17   Page 14 of 21   PageID 13283
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



events which took place in the presence of the deceased.”  [220] at 3.  The Agreed 

Siblings and their spouses remain “directly interested” in this action, and the Court 

accordingly disregards their testimony regarding “any conversation with the 

deceased person,” Simon Bernstein.  735 Ill. Comp. Stat. 5/8-201.5 

b) Mr. Spallina’s Affidavit and Notes 

In the affidavit relied upon by Plaintiffs, Mr. Spallina avers, inter alia, that: 

• He “provided estate planning advice and represented Simon Bernstein 
in connection with the preparation and execution of various 
testamentary documents from late 2007 until his death on September 
13, 2012.” 
 

• “Simon Bernstein told me he owned a life insurance policy with a 
current death benefit of $1.6 million (the ‘Policy’).  This is reflected in 
my attached notes of a meeting with Simon Bernstein on February 1, 
2012.  During this meeting and over the course of the next few months, 
Simon Bernstein and I discussed the Policy as part of his estate 
planning.” 
 

• “Simon Bernstein told me the intended beneficiaries of the Policy were 
his five children equally, through an irrevocable life insurance trust 
that was named beneficiary of the Policy.”  
 

• “Simon Bernstein also wanted to change other parts of his estate plan 
in 2012.  Primarily, he wanted to change his current estate plan, which 
benefitted only three of his five children, and had caused some family 
disharmony.  As part of these discussions, Simon Bernstein and I 
again discussed the Policy.  In the end, Simon Bernstein told me he 
had decided to leave the Policy unchanged, so that all of the proceeds 
would go equally to his five children through the 1995 Trust.  Having 
thus provided for all of his children, Simon Bernstein decided to alter 
his testamentary documents and to exercise a power of appointment he 

5  While it is true that “as a general rule federal rather than state law governs the 
admissibility of evidence in federal diversity cases, there are a number of express exemptions to this 
rule, including state dead man laws.”  Campbell v. RAP Trucking Inc., No. 09-CV-2256, 2011 WL 
4001348, at *3 (C.D. Ill. Sept. 8, 2011). 
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held to leave all of his family’s wealth to his ten grandchildren 
equally.” 

   
• “Simon Bernstein never showed me the 1995 Trust, although we 

discussed several times the fact that (i) the 1995 Trust had been 
created, and (ii) now that his wife had died, the beneficiaries of the 
1995 Trust were his five adult children: Ted, Pam, Eliot, Jill and Lisa, 
each of whom would receive one-fifth, or 20%, of the proceeds of the 
Policy.” 
 

• “Having discussed these matters with Simon Bernstein, and based 
upon my years of experience as an estate planning lawyer, Simon 
Bernstein understood that he retained ownership of the Policy.  Simon 
Bernstein always wanted maximum flexibility to change his estate 
plan, and putting ownership of the Policy into an irrevocable trust 
(such as the 2000 trust drafted by lawyers at Proskauer Rose) would 
have taken away Simon Bernstein’s ability to change the Policy or the 
beneficiaries.  Because Simon Bernstein remained the owner of the 
policy, he had the ability to change the beneficiary from the ILIT to a 
different beneficiary or beneficiaries up until the moment he died.” 
 

• “In light of Simon Bernstein’s overall estate plan, including our specific 
discussions about the beneficiaries of the proceeds of the Policy, Simon 
Bernstein in fact executed new testamentary documents.  Under 
Simon Bernstein’s new Will and his Amended and Restated Trust 
Agreement, both of which were formally executed on July 25, 2012, his 
ten grandchildren are the ultimate beneficiaries of all of his wealth 
other than the Policy, which I have no doubt he intended to go to his 
children.” 
 

• “I believe that Simon Bernstein intended the Policy proceeds to be paid 
to his 1995 Trust, for the benefit of his five children.”   

 
[255-2] at 2-7.  

 
The Estate argues that these statements by Mr. Spallina constitute 

inadmissible hearsay or expressions of subjective belief, which “cannot be used to 

defeat a motion for summary judgment.”  Sys. Dev. Integration, LLC v. Computer 

Scis. Corp., 739 F. Supp. 2d 1063, 1069, 1078 (N.D. Ill. 2010); see also Richardson v. 

Rush Presbyterian St. Luke’s Med. Ctr., 63 Fed. App’x 886, 890 (7th Cir. 2003) 
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(“Lampkin’s averment [of what “she was informed by other patients”] is 

inadmissible hearsay and is not based upon her personal knowledge, so it cannot be 

used to defeat a motion for summary judgment.”); Hammer v. Residential Credit 

Sols., Inc., No. 13-cv-6397, 2015 WL 7776807, at *12 (N.D. Ill. Dec. 3, 2015) (“A 

testimonial statement about contract formation would be a statement to the effect 

that a contract does or does not exist.  Such an out-of-court statement would be 

impermissible hearsay.”); Hindin/Owen/Engelke, Inc. v. GRM Indus., Inc., 869 F. 

Supp. 539, 544 (N.D. Ill. 1994) (“A statement by an employee that his employer 

agrees to make a proposal would be a statement offered for the truth of the matter 

asserted, i.e., that his employer agreed to make a proposal, and constitutes 

hearsay.”); Fed. R. Civ. P. 56(c)(4) (“An affidavit or declaration used to support or 

oppose a motion must be made on personal knowledge, set out facts that would be 

admissible in evidence, and show that the affiant or declarant is competent to 

testify on the matters stated.”). 

The Estate, however, paints with too broad a brush.  Mr. Spallina’s 

statements regarding his work for Simon Bernstein (including his statements 

regarding Simon Bernstein’s modifications to his testamentary documents) are 

based upon Mr. Spallina’s personal knowledge, and ostensibly are not hearsay.  For 

example, Mr. Spallina might competently testify that: (1) Simon Bernstein modified 

his testamentary documents in 2012 to name his grandchildren (instead of his 

children) as the sole beneficiaries of his Estate; (2) when Simon Bernstein made 

those modifications in 2012, he was aware of the life insurance policy at issue here; 
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and (3) Simon Bernstein, in 2000, considered but ultimately decided against placing 

that same life insurance policy into an irrevocable trust.  Considered in conjunction, 

this testimony suggests that Simon Bernstein provided for his children in a manner 

outside of his testamentary documents.   

c) Plaintiffs’ Documentary Evidence 

In their attempt to resist the Estate’s motion for summary judgment, 

Plaintiffs also identify six separate documents that they contend represent evidence 

of the 1995 Trust’s existence.   

The Court previously considered this same documentary evidence when it 

rejected Plaintiffs’ motion for summary judgment in March of 2016.  At that time, 

the Court noted that this documentary evidence does “provide some evidence that 

the Trust was created,” though it was “far from dispositive.”  [220] at 4.  Ultimately, 

while the party moving for summary judgment may have changed, the weight of 

this documentary evidence has not, as discussed below.   

(1) Drafts Of The 1995 Trust  

 Two of the principal documents relied upon by Plaintiffs are unexecuted 

drafts of the 1995 Trust itself.  As the Court previously explained, however, these 

“documents offer Plaintiffs little support in the absence of the testimony from David 

Simon and Ted Bernstein describing how some form of those exhibits was executed 

by Simon Bernstein,” and that same testimony is excluded by the Illinois Dead 

Man’s Act.  Id. at 3.   
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(2) The Request Letter 

 Plaintiffs identify a “Request Letter” dated November 7, 1995 in support of 

their claim that the 1995 Trust actually exists.  The Request Letter is a 

standardized form, which instructs Capitol Bankers Life to “Change Beneficiary As 

Follows”—the “Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995” 

is the new “successor” to the Policy Proceeds.  [150-9] at 2.   

(3) The Request for Service 

 Plaintiffs also rely upon a “Request for Service” form dated August 8, 1995, 

which seeks to transfer ownership of the life insurance policy to the “Simon 

Bernstein Irrevocable Insurance Trust dtd 6/21/1995.”  [150-19].  As the Court 

previously noted, however, this “document refers to ‘ownership’ of the policy, and 

does not affect the policy’s beneficiaries.”  [220] at 4.   

(4) The Beneficiary Designation  

 In a “Beneficiary Designation” dated August 26, 1995, Simon Bernstein 

designated the “Simon Bernstein Irrevocable Insurance Trust” as the beneficiary to 

receive his death benefits.  Plaintiffs suggest that this designation is probative of 

the fact that the Trust actually exists; however, “this document does not refer to the 

Trust at issue here, the ‘Simon Bernstein Irrevocable Insurance Trust dated 

6/21/95.’”  [220] at 4.  It remains “unclear from the record if that was an oversight, 

or was intentionally done to refer to a distinct trust.”  Id.   
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(5) The IRS Form 22-4 

 Finally, Plaintiffs point to an IRS “Form 22-4” (or application for an 

Employer Identification Number) in support of their contention that the 1995 Trust 

exists as alleged.  [150-20].  The Form 22-4 reflects that it was executed on behalf of 

the “Simon Bernstein Irrevocable Insurance Trust” and signed by Shirley Bernstein, 

Simon’s wife.  Id.  It is unclear from the record whether the Form 22-4 was actually 

submitted to, or approved by, the IRS.  Id. 

2. The Weight of the Evidence 
 

As the Court previously explained, Plaintiffs’ documents, while not 

“dispositive,” provide “some evidence that the Trust was created.”  [220] at 4.  In 

fact, Plaintiffs’ case has improved since the Court first considered their evidence in 

March of 2016, in light of the new affidavit from Mr. Spallina, and the Court 

remains incapable of resolving these disputed factual questions on summary 

judgment.   

A reasonable factfinder could infer, based upon both the potential testimony 

of Mr. Spallina and the documentary evidence previously discussed, that Simon 

Bernstein created the 1995 Trust in the manner alleged by Plaintiffs.  The Estate’s 

motion for summary judgment is accordingly denied.  
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IV. Conclusion 
 

For the foregoing reasons, Plaintiffs’ motion for summary judgment on Eliot 

Bernstein’s claims [239] is granted, and the Estate’s motion for summary judgment 

[245] is denied.  

 
Dated: January 30, 2016    
 
       Entered: 
 
 
             
       ____________________________ 
       John Robert Blakey 

      United States District Judge 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

United Bank of Illinois
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, February 21, 2017:

            MINUTE entry before the Honorable John Robert Blakey: Status hearing held on
2/21/2017. Additional case management dates set as follows: the parties shall file their
proposed final pretrial order and motions in limine on or before 7/3/2017; responses to
motions in limine are due 7/10/2017; final pretrial conference set for 7/24/2017 at 1:30
p.m. in Courtroom 1725; bench trial set for 8/7/2017 at 10:00 a.m. in Courtroom 1725.
The parties should review and strictly comply with the Court's standing orders, including
the order on proposed pretrial procedures (including motions in limine) which is available
on the Courts homepage at www.ilnd.uscourts.gov. Additionally, the case is set for a
settlement conference on 7/14/2017 at 11:00 a.m. in Courtroom 1725. The parties are
directed to exchange position letters as follows: Plaintiff shall provide Defendant with a
demand letter by 7/3/2017, and Defendants shall provide a response by 7/10/2017. By
5:00 p.m. on 7/11/2017, Plaintiff shall submit copies of all letters exchanged by the parties
to: Proposed_Order_Blakey@ilnd.uscourts.gov. Copies of the settlement conference
letters shall not be filed with the Clerk's Office. The Parties shall come to the settlement
conference on 7/14/2017 with an accounting of costs properly taxable under 28 U.S.C.
§1920, both incurred in the litigation to date and an estimate of taxable costs that would be
incurred should the matter proceed to trial. Parties with full and complete settlement
authority must attend the conference personally. The term full and complete settlement
authority includes the authority to negotiate and agree to a binding settlement agreement
at any level up to the settlement demand of Plaintiff or any level as low as the offer
provided by Defendant. Parties attending the conference should be sure to review and
consider the settlement letters exchanged between the parties in advance of the
conference. The Court generally will follow a mediation format; that is, each side will
have an opportunity to make a presentation, followed by joint discussion with the Court
and private meetings by the Court with each side individually. The Court expects both the
lawyers and the party representatives to be fully prepared to participate in the discussions
and meetings. All statements made during the settlement conference will remain
confidential and will not be admissible at trial. Mailed notice(gel, )
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ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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SIMON BERNSTEIN IRREVOCABLE INSURANCE TRUST DTD 6/21/95, 

Plaintiff, 

v. 

HERITAGE UNION LIFE INSURANCE COMPANY, 

Defendant. 

____________________________________/ 

 

HERITAGE UNION LIFE INSURANCE COMPANY, 

Counter-Plaintiff, 

v. 

SIMON BERNSTEIN IRREVOCABLE INSURANCE TRUST DTD 6/21/95, 

 Filer: 

Counter-Defendant. 

and, 

FIRST ARLINGTON NATIONAL BANK as Trustee of S.B. Lexington, Inc. 

Employee Death Benefit Trust, UNITED BANK OF ILLINOIS, BANK OF 

AMERICA,Successor in interest to LaSalle National Trust, N.A., SIMON 

BERNSTEIN TRUST,N.A., TED BERNSTEIN, individually and as purported 

Trustee of the Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95, 

and ELIOT BERNSTEIN,  

Third-Party Defendants. 

____________________________________/ 

 

ELIOT IVAN BERNSTEIN, 

Cross-Plaintiff, 

v. 

TED BERNSTEIN, individually and as alleged Trustee of the Simon Bernstein 

Irrevocable Insurance Trust Dtd 6/21/95 Cross-Defendant. 

and, 

PAMELA B. SIMON, DAVID B. SIMON, both Professionally and Personally 

ADAM SIMON, both Professionally and Personally, THE SIMON LAW FIRM, 

TESCHER & SPALLINA, P.A., DONALD TESCHER, both Professionally and 

Personally, ROBERT SPALLINA, both Professionally and Personally, LISA 

FRIEDSTEIN, JILL IANTONI S.B. LEXINGTON, INC. EMPLOYEE DEATH 

BENEFIT TRUST, S.T.P. ENTERPRISES, INC. S.B. LEXINGTON, INC., 

NATIONAL SERVICE ASSOCIATION (OF FLORIDA), 

NATIONAL SERVICE ASSOCIATION (OF ILLINOIS) AND JOHN AND JANE 

DOES, 

Third-Party Defendants. 

_____________________________________/ 

BRIAN M. O’CONNELL, as Personal Representative of the Estate of 

Simon L. Bernstein,  

Intervenor. 

_____________________________________/ 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 

 

 

CASE NO.:1:13-cv-3643 

 

AMENDED NOTICE OF MEDIATION    

(CHANGE OF RATES ONLY)  

  

Adam M. Simon, Esquire 

Counsel for Simon Bernstein Irrevocable 

Trust; and Ted Bernstein as Trustee  

303 E. Wacker Drive, Suite 2725 
Chicago, IL  60601 

Phone: (312) 819-0730 

E-mail:  asimon@chicagolaw.com  
 

  

 

James J. Stamos, Esquire 

Counsel for Brian M. O’Connell as PR 

of the Estate of Simon L. Bernstein 

Stamos & Trucco, LLP 
One East Wacker Drive, Third Floor 

Chicago, IL  60601 

Phone:  (312) 630-7979 
jstamos@stamostrucco.com  tkuyper@stamostrucco.com   

 

  

YOU ARE HEREBY NOTIFIED, pursuant to the agreement of the parties, that a confidential Mediation Conference subject to the provisions of 
Florida Statutes Chapter 44 shall be held in this case as follows: 

MEDIATOR: RONALD  ALVAREZ 

LOCATION: MATRIX MEDIATION, LLC 

1655 PALM BEACH LAKES BOULEVARD SUITE 700-

THE FORUM 

WEST PALM BEACH, FLORIDA 33401 

PHONE: (712) 775-7085 

ACCESS CODE 266885 

DATE: THURSDAY, JUNE 01, 2017 

TIME: 10:00 AM -   12:00 PM 

PARTIES ARE ENCOURAGED TO SUBMIT WRITTEN 

MEDIATION SUMMARIES TO: 
ron@matrixmediation.com   

  PRE PAYMENT REQUIRED 

RONALD ALVAREZ – RESERVED HOURS, RATES AND   POLICY FOR TWO PARTIES  

Two (2) hours have been reserved for your case. The mediation charges are $400.00 per party, (i.e. a total of $800.00). Each side agrees to 

submit a payment in the amount of $ 400.00 by May 31, 2017 made payable to Matrix Mediation. Any additional fees must be paid in full 

at the conclusion of mediation by Counsel or their client. For the convenience of parties, payment may be made by major credit card. 

Should the total number of hours spent in mediation, including a potential ½ to hour fee for preparation, exceed the number of reserved 
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SIMON BERNSTEIN IRREVOCABLE INSURANCE TRUST DTD 6/21/95, 

Plaintiff, 

v. 

HERITAGE UNION LIFE INSURANCE COMPANY, 

Defendant. 

____________________________________/ 

 

HERITAGE UNION LIFE INSURANCE COMPANY, 

Counter-Plaintiff, 

v. 

SIMON BERNSTEIN IRREVOCABLE INSURANCE TRUST DTD 6/21/95, 

 Filer: 

Counter-Defendant. 

and, 

FIRST ARLINGTON NATIONAL BANK as Trustee of S.B. Lexington, Inc. 

Employee Death Benefit Trust, UNITED BANK OF ILLINOIS, BANK OF 

AMERICA,Successor in interest to LaSalle National Trust, N.A., SIMON 

BERNSTEIN TRUST,N.A., TED BERNSTEIN, individually and as purported 

Trustee of the Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95, 

and ELIOT BERNSTEIN,  

Third-Party Defendants. 

____________________________________/ 

 

ELIOT IVAN BERNSTEIN, 

Cross-Plaintiff, 

v. 

TED BERNSTEIN, individually and as alleged Trustee of the Simon Bernstein 

Irrevocable Insurance Trust Dtd 6/21/95 Cross-Defendant. 

and, 

PAMELA B. SIMON, DAVID B. SIMON, both Professionally and Personally 

ADAM SIMON, both Professionally and Personally, THE SIMON LAW FIRM, 

TESCHER & SPALLINA, P.A., DONALD TESCHER, both Professionally and 

Personally, ROBERT SPALLINA, both Professionally and Personally, LISA 

FRIEDSTEIN, JILL IANTONI S.B. LEXINGTON, INC. EMPLOYEE DEATH 

BENEFIT TRUST, S.T.P. ENTERPRISES, INC. S.B. LEXINGTON, INC., 

NATIONAL SERVICE ASSOCIATION (OF FLORIDA), 

NATIONAL SERVICE ASSOCIATION (OF ILLINOIS) AND JOHN AND JANE 

DOES, 

Third-Party Defendants. 

_____________________________________/ 

BRIAN M. O’CONNELL, as Personal Representative of the Estate of 

Simon L. Bernstein,  

Intervenor. 

_____________________________________/ 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 

 

 

CASE NO.:1:13-cv-3643 

 

hours the additional required payment will be automatically billed to your credit card. If the case is cancelled, then a refund of the 

payments will be made, less any applicable cancellation fee.  All mediations will include when applicable a charge for preparation. The parties 

are guaranteeing payment for two (2) hours minimum at the mediator’s rate of $400.00 per hour. Notice of cancelation or postponement of a 

scheduled mediation conference must be received 5 business days prior to the scheduled commencement of the mediation conference 

otherwise a two (2) hour cancelation fee will be split between all parties. Parties are encouraged to submit written mediation summaries no 

later than the day before mediation and the mediator may contact any counsel or pro-se parties prior to mediation. “By their appearance, all 

participants agree that the Mediation Confidentiality and Privilege Act (F.S. §44.404) will apply to this mediation process.” If you are a person 
with a disability who needs any accommodation in order to participate in this proceeding, you are entitled, at no cost to you, to the provision of 

certain assistance, please contact Krista Garber, ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 205 

North Dixie Highway, Room 5.2500, West Palm Beach, Florida, 33401; telephone number (561) 355-2431 within two (2) working days of your 
receipt of this order; if you are hearing or voice impaired, call 1-800-955-8771.  I HEREBY CERTIFY that a true and correct copy of the 

foregoing was provided via facsimile or email to the above-named addressees this 26th day of May, 2017. DP 

 

 

 

BY:______________/s/_________________ 

       Rodney G. Romano, Esquire 

       Florida Bar No.: 0559482 
       1655 Palm Beach Lakes Boulevard 

       Suite 700, The Forum 

       West Palm Beach, Florida  33401 
       Phone: (561) 340-3500     Fax: (561) 584-7792 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
SIMON BERNSTEIN IRREVOCABLE  ) 
INSURANCE TRUST DTD 6/21/95,  ) 
      ) 
       Plaintiff, ) Case No. 13 cv 3643 
      ) Honorable John Robert Blakey  
      ) Magistrate Mary M. Rowland 
v.      )     
      ) 
HERITAGE UNION LIFE INSURANCE  ) 
COMPANY,      )   
      )  

Defendants.          ) 
     ) 

________________________________  ) 
 

     NOTICE OF FILING 
 

To:   SEE CERTIFICATE OF SERVICE ATTACHED 
 

 PLEASE TAKE NOTICE that the following document, a copy of which is attached, was electronically 
filed with the Clerk of the Court on the date indicated in the time stamp above: 
 

• Matrix Mediation – Notice of Mediation scheduled for June 1, 2017  
 

DATED: MAY 31, 2017 
 

CERTIFICATE OF SERVICE 
 
The undersigned, an attorney, certifies that he caused a copy of the documents set forth below to be filed and 
served via ECF with the Clerk of the Court on May 31, 2017: 
 
/s/ Adam M. Simon 
Adam Simon, Esq. 
#6205304 
303 East Wacker Drive, Suite 2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1.2

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

United Bank of Illinois
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday, June 26, 2017:

            MINUTE entry before the Honorable John Robert Blakey: Eliot Ivan Bernstein has
filed a Notice of Appeal, seeking review of this Court's summary judgment decision. He
seeks leave to appeal in forma pauperis. Federal Rule of Appellate Procedure 24(a)(1)
requires a party seeking leave to proceed on appeal in forma pauperis to attach an affidavit
that: (A) shows in the detail prescribed by Form 4 of the Appendix of Forms the party's
inability to pay or to give security for fees and costs; (B) claims an entitlement to redress;
and (C) states the issues that the party intends to present on appeal. Eliot's affidavit
satisfies subparts (A) and (B): his financial affidavit includes a statement claiming an
entitlement to redress and also indicates that he is unemployed and earns no income, that
his wife earns less than $1,600 per month, and that their combined monthly expenses total
almost $3,000. Eliot's affidavit does not, however, set forth the issues he plans to present
on appeal, as required by Rule 24(a)(1)(C). In fact, he left that section of the form blank.
Accordingly, his motion for leave to appeal in forma pauperis [283] is denied. Mailed
notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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Income source Average monthly 
amount during the past 
12 months 

Amount expected next 
month 

You Spouse You Spouse 

Employment $ $ $ $ 

Self-employment $ $ $ $ 

Income from real property (such as 
rental income) 

$ $ $ $ 

Interest and dividends $ $ $ $ 

Gifts $ $ $ $ 

Alimony $ $ $ $ 

Child support $ $ $ $ 

Retirement (such as social security, 
pensions, annuities, insurance)  

$ $ $ $ 

Disability (such as social security, 
insurance payments) 

$ $ $ $ 

Unemployment payments $ $ $ $ 

Public-assistance (such as welfare) $ $ $ $ 

Other (specify): 
 

$ $ $ $ 

   Total monthly income: 
 

$ $ $ $ 

 
 
2. List your employment history for the past two years, most recent employer first. (Gross 

monthly pay is before taxes or other deductions.) 
 
 

Employer Address Dates of employment Gross 
monthly pay 

   $ 

   $ 

   $ 
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3. List your spouse's employment history for the past two years, most recent employer first. 
(Gross monthly pay is before taxes or other deductions.) 

 

Employer Address Dates of employment Gross 
monthly pay 

   $ 

   $ 

   $ 
 
 
4. How much cash do you and your spouse have? $________ 
 

Below, state any money you or your spouse have in bank accounts or in any other 
financial institution. 

 

Financial Institution Type of Account Amount you have Amount your 
spouse has 

  $ $ 

  $ $ 

  $ $ 
 
If you are a prisoner seeking to appeal a judgment in a civil action or proceeding, you must 
attach a statement certified by the appropriate institutional officer showing all receipts, 
expenditures, and balances during the last six months in your institutional accounts.  If you 
have multiple accounts, perhaps because you have been in multiple institutions, attach one 
certified statement of each account. 
 
 
5. List the assets, and their values, which you own or your spouse owns. Do not list clothing 

and ordinary household furnishings. 
 

Home  Other real estate  Motor vehicle #1  

(Value) $ (Value) $ (Value) $ 

  Make and year: 

Model: 

Registration #: 
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Motor vehicle #2  Other assets Other assets 

(Value) $ (Value) $ (Value) $ 

Make and year:   

Model:   

Registration #:   
 
 
6. State every person, business, or organization owing you or your spouse money, and the 

amount owed. 
 

Person owing you or your spouse 
money 

Amount owed to you Amount owed to your 
spouse 

 $ $ 

 $ $ 

 $ $ 

 $ $ 
 
 
7. State the persons who rely on you or your spouse for support. 
 

Name [or, if under 18, initials only] Relationship Age 

   

   

   
 
 
8. Estimate the average monthly expenses of you and your family.  Show separately the 

amounts paid by your spouse. Adjust any payments that are made weekly, biweekly, 
quarterly, semiannually, or annually to show the monthly rate. 

 

 You Your Spouse 

Rent or home-mortgage payment (include lot rented for mobile 
home) 
 Are real estate taxes included? [ ] Yes  [ ] No 
 Is property insurance included? [ ] Yes  [ ] No 

$ $ 
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Utilities (electricity, heating fuel, water, sewer, and telephone) $ $ 

Home maintenance (repairs and upkeep) $ $ 

Food $ $ 

Clothing $ $ 

Laundry and dry-cleaning $ $ 

Medical and dental expenses $ $ 

Transportation (not including motor vehicle payments) $ $ 

Recreation, entertainment, newspapers, magazines, etc. $ $ 

Insurance (not deducted from wages or included in mortgage payments) 

 Homeowner's or renter's: $ $ 

 Life: $ $ 

 Health: $ $ 

 Motor vehicle: $ $ 

 Other: $ $ 

Taxes (not deducted from wages or included in mortgage 
payments) (specify): 

$ $ 

Installment payments 

 Motor Vehicle: $ $ 

 Credit card (name): $ $ 

 Department store (name): $ $ 

 Other: $ $ 

Alimony, maintenance, and support paid to others $ $ 

Regular expenses for operation of business, profession, or farm 
(attach detailed statement) 

$ $ 

Other (specify): $ $ 

 Total monthly expenses: $ $ 
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9. Do you expect any major changes to your monthly income or expenses or in your assets 
or liabilities during the next 12 months? 

 
[ ] Yes  [ ] No   If yes, describe on an attached sheet. 

 
 
10. Have you spent — or will you be spending — any money for expenses or attorney fees in 

connection with this lawsuit? [ ] Yes [ ] No 
 

If yes, how much? $ ____________ 
 
 
11. Provide any other information that will help explain why you cannot pay the docket fees 

for your appeal. 
 
 
 
 
12. State the city and state of your legal residence. 
 
 
 Your daytime phone number: (____) _______________ 
 
 Your age: ________ Your years of schooling: ________ 
 
 Last four digits of your social-security number:  _______ 
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ETHOME
Text Box
Issues on Appeal ContinuedThe In Pauperis Form was transmitted to the US District Court by the 7th Circuit Court of Appeals upon Appellant's filings that included a Motion to Accept Late Jurisdictional Statement, Permission for Electronic Filing at the 7th Circuit, In Forma Pauperis and Leave to correct any other deficiencies and related relief.  It appears that the 7th Circuit did not Transmit to the District Court a copy of the Motion itself which is now attached that outlines the meritorious good faith issues to be pursued on Appeal which include but are not limited to: The US District Court abused it's discretion and acted clearly erroneously by impermissibly changing the burden of proof on Summary Judgment to the non-moving party without the moving party satisfying the burden; Even if Plaintiffs could succeed in their complaint at trial Reasonable Jurors could also simultaneously find the Plaintiffs and Fiduciaries withheld, destroyed and secreted away documents and evidence such as the actual Life Insurance Policy, actual operative Trust and related documents causing substantial Delay damages to Appellant; the US District Court abused it's discretion by applying the wrong law on collateral estoppel erroneously applying Illinois state law instead of Florida state law in a Diversity Jurisdiction case as shown by Appellant during Summary Judgment; the US District Court clearly erroneously applied collateral estoppel standards; the US District Court abused its discretion by failing to require Plaintiffs to provide actual competent proof and evidence to support the false claim that Appellant is not a Beneficiary in the Estate of Simon Bernstein with standing and instead the District Court simply "copied and pasted" false statement of Facts by Plaintiffs without any support by an actual Court Order provided; NOTE: As shown the 7th Circuit Court of Appeals, there has been a change of circumstances in Florida consistent with the Notice Appellant provided to the District Court on Jan. 30, 2017 as newly discovered Evidence and newly issued Order since the entry of the District Court's Decision on Summary Judgment shows Appellant is in fact a beneficiary of the Estate of Simon Bernstein both according to the express language of the Simon Bernstein "validated" Will and by Court Order of new Judge Scher in the 15th Judicial and statement and testimony by PR Brian O'Connell; The US District Court abused its discretion by not adding indispensable and necessary parties back in the action such as Heritage, Jackson, Reassured, the primary Beneficiary La Salle and or successor Bank of America and other parties as argued in both rounds of Summary Judgment; the US District Court abused its discretion by repeatedly denying Appellant's motions to reopen Discovery which should include Depositions including but not limited to Estate Drafters and Planners Tescher and Spallina who should have at least copies of the operative documents, Depositions at Jackson and Heritage and Reassured on the Policy, Record Retention policies and actions, and efforts to locate the alleged Lost Policy, and other; the US District Court abused its discretion by not scheduling proper proceedings for Hearing the Motion for Injunction under the All Writs Act and granting a narrowly tailored injunction; the District Court abused its discretion by denying Appellant's motion to Amend the Complaint; the District Court abused its discretion by not sorting out Conflicts of Interest and exercising its Inherent Powers and conducting a Winkler v Eli inquiry into "side agreements" by conflicted parties orchestrating proceedings to defeat the proper path to Judgment; and related issues. See attached Motion to Accept Late Filing and Jurisdiction Statement filed in the 7th Circuit. 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1.2

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

United Bank of Illinois
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, July 5, 2017:

            MINUTE entry before the Honorable John Robert Blakey: Oral motion to extend
deadline for submitting the pretrial order is granted. Pretrial order shall be submitted on or
before 7/7/2017. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1.2

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

United Bank of Illinois
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday, July 10, 2017:

            MINUTE entry before the Honorable John Robert Blakey: The 7/7/17 final pretrial
order due date and the 7/14/17 settlement conference date are stricken. This case is set for
a status hearing on 7/13/17 at 9:45 a.m. in Courtroom 1725. Parties wishing to appear by
phone should contact the Courtroom Deputy, Gloria Lewis, at (312) 818−6699 by noon on
7/12/17. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1.2

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

United Bank of Illinois
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, July 13, 2017:

            MINUTE entry before the Honorable John Robert Blakey: Status hearing held on
7/13/2017 and continued to 8/29/2017 at 9:45 a.m. in Courtroom 1725. All other deadlines
and hearings are stricken. Status will be stricken if parties file dismissal documents prior
to the next hearing. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1.2

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

United Bank of Illinois
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, August 29, 2017:

            MINUTE entry before the Honorable John Robert Blakey: Status hearing held on
8/29/2017 and continued to 12/6/2017 at 9:45 a.m. in Courtroom 1203. Mailed notice(gel,
)

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

  EASTERN DIVISION 
 
SIMON BERNSTEIN IRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95, ) 
      ) 
       Plaintiff, ) Case No. 13 cv 3643 
      ) Honorable John Robert Blakey  
      ) Magistrate Mary M. Rowland 
v.      )       
      ) 
HERITAGE UNION LIFE INSURANCE ) 
COMPANY,      )   
      )  

Defendant,      ) Filers: Simon Bernstein Irrevocable 
                        ) Insurance Trust Dated 6/21/95,  
                        ) Ted Bernstein, as Trustee and 

) Individually, 
HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon, Brian O’Connell, solely 
COMPANY                                        )          in his capacity as successor personal  

)          representative of the Estate of Simon L.  
Counter-Plaintiff         )          Bernstein, Jill Iantoni and Lisa 
                                    )          Friedstein.  

v.      ) 
      ) 
SIMON BERNSTEIN IRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95  ) 
      ) 
     Counter-Defendant   ) 
 

 JOINT MOTION TO ENTER FINAL JUDGMENT INCLUDING  
A DISBURSEMENT ORDER 

PURSUANT TO THE STIPULATION AND 
 SETTLEMENT OF THE REMAINING PARTIES 

 
Now comes Plaintiffs, Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995 

(“1995 Trust”), Ted Bernstein, and Pamela B. Simon, by and through their attorney, Adam M. 

Simon, Intervenor, Brian O’Connell, solely in his capacity as successor personal representative 

for the Estate of Simon Bernstein (“Intervenor” or “Estate”), by and through his attorney, James 

Stamos, and co-Plaintiffs, Lisa Friedstein and Jill Iantoni, each appearing pro se’ (all of the 

Case 1:13-cv-03643   Document 296   Filed 11/07/17   Page 1 of 4   PageID 14565
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



2 
 

aforementioned remaining parties are collectively referred to herein as “movants”), and move 

this court for entry of a Final Judgment and a separate Disbursement Order pursuant to a 

Settlement and Stipulation of the Parties, Fed. Rule Civ. Pro. 58, and 28 U.S.C. 1335, in support 

thereof movants state as follows: 

1. On or about July 5, 2017, Movants entered into a Settlement Agreement of the remaining 

issues in this litigation including but not limited to the terms regarding distribution of the 

Policy Proceeds that remain on deposit with the Registry of this Court. 

 
2. Intervenor, Brian O’Connell, as personal representative of the Estate, subsequently filed a 

motion to approve the Settlement with the 15th Judicial Circuit of Florida, In and For 

Palm Beach County where the Estate of Simon Bernstein has been probated and 

administered. 

 
3. On October 19, 2017, following an evidentiary hearing on Intervenor’s motion to approve 

the Settlement, Judge Rosmarie Scher, 15th Circuit Court Judge for Palm Beach County, 

FL, entered an Order granting Intervenor’s motion and approved the Settlement. A true 

and correct copy of the Order approving granting the Estate’s motion is attached hereto 

and made a part hereof as Exh. 1.  

 
4. Here, movants jointly move to enter a final judgment in a form substantially similar to the 

Proposed Orders submitted to chambers on or about the time of filing of this motion.  

 

 

 

 

Case 1:13-cv-03643   Document 296   Filed 11/07/17   Page 2 of 4   PageID 14566
Case: 17-3595      Document: 12-18            Filed: 03/12/2018      Pages: 631



3 
 

5. As part of the final judgment, movants seek a separate disbursement order of interpleaded 

Funds, pursuant to 28 U.S.C. 1335. (See the proposed Disbursement Order submitted to 

chambers.) 

6. Movants further request, pursuant to Fed. R. Civ. Pro. 58(a) and (d), that this court direct 

and authorize the Clerk to timely issue a “separate document” evidencing the final 

judgment entered herein. 

WHEREFORE, movants respectfully request that this court grant their joint motion to enter 

final judgment and disbursement order pursuant to movants’ stipulation and settlement, and such 

further relief as this court may deem just and proper. 

Respectfully submitted, 
 
/s/ Adam Simon   
Adam Simon, Esq. 
ARDC #6205304 
303 East Wacker Drive 
Suite 2725  
Chicago, Illinois 60601 
(312) 819-0730 
Attorney for Plaintiffs. 1995 Trust, 
Ted Bernstein and Pam Simon 

 
/s/ James Stamos 
James Stamos, Esq. 
ARDC #3128244 
STAMOS & TRUCCO LLP 
One East Wacker Drive, 3rd Floor 
Chicago, IL 60601 
Attorney for Intervenor, Brian O’Connell, 
solely in his capacity as successor personal 
representative, for the Estate of Simon L. Bernstein 
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 /s/ Jill Iantoni 
Jill Iantoni 
2101 Magnolia Lane 
Highland Park, IL 60035 
Appearing Pro Se 
 
/s/ Lisa Friedstein 
Lisa Friedstein  
2142 Churchill Lane 
Highland Park, IL 60035 
Appearing Pro Se 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

  EASTERN DIVISION 
 
SIMON BERNSTEIN IRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95, ) 
      ) 
       Plaintiff, ) Case No. 13 cv 3643 
      ) Honorable John Robert Blakey  
      ) Magistrate Mary M. Rowland 
v.      )       
      ) 
HERITAGE UNION LIFE INSURANCE ) 
COMPANY,      )   
      )  

Defendant,      ) Filers: Simon Bernstein Irrevocable 
                        ) Insurance Trust Dated 6/21/95,  
                        ) Ted Bernstein, as Trustee and 

) Individually, 
HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon, Brian O’Connell, solely 
COMPANY                                        )          in his capacity as successor personal  

)          representative of the Estate of Simon L.  
Counter-Plaintiff         )          Bernstein, Jill Iantoni and Lisa 
                                    )          Friedstein.  

v.      ) 
      ) 
SIMON BERNSTEIN IRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95  ) 
      ) 
     Counter-Defendant   ) 
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NOTICE OF MOTION 
 

To:  See Certificate of Service 

PLEASE TAKE NOTICE that on the 14th day of November, 2017, at 9:45 a.m., or as soon 

thereafter as counsel may be heard, the undersigned shall appear before the Honorable John Robert 

Blakey in Room 1203, United States District Courthouse, at 219 South Dearborn Street, Chicago, 

Illinois, or before any other judge that may be sitting in his place and stead and shall then and there 

present Movants’ Joint Motion to Enter Final Judgment and a Disbursement Order Pursuant to 

Stipulation and Settlement of the Parties has been filed electronically and is herewith served upon 

you. 

 

Dated:  November 7, 2017   Respectfully submitted, 
 
/s/ Adam Simon   
Adam Simon, Esq. 
#6205304 
303 East Wacker Drive,  
Suite 2725  
Chicago, Illinois 60601 
(312) 819-0730 
Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

 

The undersigned, an attorney, certifies that he caused copies of the Notice of Motion, 

Motion to Enter Final Judgment and a Disbursement Order Pursuant to the Stipulation and 

Settlement of the Parties via electronic means with the Northern District of Illinois, pursuant to 

the Court’s Electronic Case Filing (ECF) procedures and also served upon the following persons: 

James J. Stamos 
STAMOS & TRUCCO LLP 
One East Wacker Drive, Third Floor 
Chicago, IL 60601 
Attorney for Intervenor, 
Estate of Simon Bernstein 
 
/s/ Jill Iantoni 
Jill Iantoni 
2101 Magnolia Lane 
Highland Park, IL 60035 
Appearing Pro Se 

 
/s/ Lisa Friedstein 
Lisa Friedstein  
2142 Churchill Lane 
Highland Park, IL 60035 
Appearing Pro Se 

 
on this 7th day of November, 2017. 

 

/s/ Adam Simon   
Adam Simon, Esq. 
#6205304 
303 East Wacker Drive, Suite 2725 
Chicago, Illinois 60601 
(312) 819-0730 
Attorney for Plaintiffs 
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