
APPEAL,ROWLAND,TERMED

United States District Court
Northern District of Illinois − CM/ECF LIVE, Ver 6.2.1 (Chicago)

CIVIL DOCKET FOR CASE #: 1:13−cv−03643
Internal Use Only

Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95 v.
Heritage Union Life Insurance Company
Assigned to: Honorable John Robert Blakey
Case in other court: 17−01461

17−03595

Circuit Court of Cook COunty, 2013 L
003498

Cause: 28:1441 Petition for Removal

Date Filed: 05/16/2013
Date Terminated: 11/21/2017
Jury Demand: None
Nature of Suit: 110 Contract: Insurance
Jurisdiction: Diversity

Date Filed # Page Docket Text

04/18/2016 230 4 MINUTE entry before the Honorable John Robert Blakey: Third Party Plaintiff
Eliot Bernstein's motion for leave to file excess pages 228 is denied. The notice
of motion date set for 4/21/16 is stricken, the parties need not appear at that
time. Mailed notice (gel, ) (Entered: 04/18/2016)

04/29/2016 231 5 MOTION by Third Party Defendants Eliot Ivan Bernstein, Eliot Bernstein,
ThirdParty Plaintiff Eliot Bernstein, Cross Claimant Eliot Bernstein, Plaintiffs
Eliot Bernstein, Eliot Ivan Bernstein for leave to file Amended Complaint
(Bernstein, Eliot) (Entered: 04/29/2016)

05/02/2016 233 24 RESPONSE by Ted Bernstein, Ted Bernstein(an individual), Ted Bernstein,
Adam M Simon, Pamela Beth Simonin Opposition to MOTION by Third Party
Defendants Eliot Ivan Bernstein, Eliot Bernstein, ThirdParty Plaintiff Eliot
Bernstein, Cross Claimant Eliot Bernstein, Plaintiffs Eliot Bernstein, Eliot Ivan
Bernstein for leave to file Amended Complaint 231 (Attachments: # 1 Exhibit
Ex−A, # 2 Exhibit Ex−B)(Simon, Adam) (Entered: 05/02/2016)

05/12/2016 237 40 REPLY by Eliot Ivan Bernstein, Eliot Bernstein, Eliot Ivan Bernstein to
response in opposition to motion, 233 (Bernstein, Eliot) (Entered: 05/12/2016)

05/12/2016 238 57 MINUTE entry before the Honorable John Robert Blakey: Case called for
motion hearing on 5/12/2016 and no one appeared, either initially or when the
case was recalled at the end of the Court's status and motion call. Neither side
advised the Court of any conflict. Status hearing reset to 5/26/2016 at 9:45 AM
in Courtroom 1725. Failure to appear on 5/26/2016 may result in dismissal of
this case for want of prosecution pursuant to Local Rule 41.1. Mailed notice
(gel, ) (Entered: 05/12/2016)

05/21/2016 239 58 MOTION by Third Party Defendants David B Simon, Ted Bernstein, S.T.P.
Enterprises, Inc., Adam M Simon, The Simon Law Firm, Ted Bernstein,
Pamela Beth Simon, Cross Defendant Ted Bernstein for summary judgment as
to Eliot Bernstein's Claims (Simon, Adam) (Entered: 05/21/2016)

05/21/2016 240 62
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https://ecf.ilnd.uscourts.gov/cgi-bin/DktRpt.pl?283534
https://ecf.ilnd.uscourts.gov/doc1/067117346493?caseid=283534&de_seq_num=749&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117346118?caseid=283534&de_seq_num=744&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117414807?caseid=283534&de_seq_num=752&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067017416152?caseid=283534&de_seq_num=757&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117414807?caseid=283534&de_seq_num=752&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117416153?caseid=283534&de_seq_num=757&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117416154?caseid=283534&de_seq_num=757&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117471285?caseid=283534&de_seq_num=768&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067017416152?caseid=283534&de_seq_num=757&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117473552?caseid=283534&de_seq_num=771&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067117519459?caseid=283534&de_seq_num=775&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.ilnd.uscourts.gov/doc1/067017519462?caseid=283534&de_seq_num=777&hdr=1&pdf_header=1&pdf_toggle_possible=1


RULE 56 Statement by Ted Bernstein, Ted Bernstein(individually and as
alleged Trustee of the Simon Bernstein Irrevocable Insurance Trust Dtd.
6/21/95), S.T.P. Enterprises, Inc., Adam M Simon, David B Simon, Pamela
Beth Simon, The Simon Law Firm regarding motion for summary judgment,
239 STMT OF UNDISPUTED FACTS (Attachments: # 1 Appendix Appendix
to Statement of Facts, # 2 Exhibit Ex. 1, # 3 Exhibit Ex. 2, # 4 Exhibit Ex. 3, #
5 Exhibit Ex. 4, # 6 Exhibit Ex. 5, # 7 Exhibit Ex. 6, # 8 Exhibit Ex. 7, # 9
Exhibit Ex. 8, # 10 Exhibit Ex. 9, # 11 Exhibit Ex. 10, # 12 Exhibit Ex. 11, #
13 Exhibit Ex. 12, # 14 Exhibit Ex. 13, # 15 Exhibit Ex. 14)(Simon, Adam)
(Entered: 05/21/2016)

05/21/2016 241 405 MEMORANDUM by Ted Bernstein, Ted Bernstein(individually and as
alleged Trustee of the Simon Bernstein Irrevocable Insurance Trust Dtd.
6/21/95), S.T.P. Enterprises, Inc., Adam M Simon, David B Simon, Pamela
Beth Simon, The Simon Law Firm in support of motion for summary
judgment, 239 as to Eliot Bernstein's Claims (Simon, Adam) (Entered:
05/21/2016)

05/25/2016 245 422 MOTION by Intervenor Plaintiff Brian M. O'Connell for summary judgment
(Stamos, James) (Entered: 05/25/2016)

05/25/2016 246 428 MEMORANDUM by Brian M. O'Connell in support of motion for summary
judgment 245 (Stamos, James) (Entered: 05/25/2016)

05/25/2016 247 446 STATEMENT by Intervenor Plaintiff Brian M. O'Connellin Support of
MOTION by Intervenor Plaintiff Brian M. O'Connell for summary judgment
245 (Stamos, James) (Entered: 05/25/2016)

05/26/2016 250 465 MINUTE entry before the Honorable John Robert Blakey: Status hearing held
on 5/26/2016. Motion for leave to file amended complaint 231 is denied. Any
response to dispositve motions shall be filed on or before 7/26/2016; replies
shall be filed on or before 9/6/2016. Status hearing set for 9/20/2016 at 9:45
a.m. in Courtroom 1725. Mailed notice (gel, ) (Entered: 05/26/2016)

06/02/2016 251 466 MINUTE entry before the Honorable John Robert Blakey: In light of the
proceedings in court on 5/26/16, the 6/7/16 Notice of Motion date is stricken,
and the parties need not appear. Mailed notice (gel, ) (Entered: 06/02/2016)

07/17/2016 252 467 MOTION by Third Party Defendants Eliot Ivan Bernstein, Eliot Bernstein,
ThirdParty Plaintiff Eliot Bernstein, Cross Claimant Eliot Bernstein, Plaintiffs
Eliot Bernstein, Eliot Ivan Bernstein for extension of time , MOTION by Third
Party Defendants Eliot Ivan Bernstein, Eliot Bernstein, ThirdParty Plaintiff
Eliot Bernstein, Cross Claimant Eliot Bernstein, Plaintiffs Eliot Bernstein,
Eliot Ivan Bernstein for extension of time to file response/reply (Bernstein,
Eliot) (Entered: 07/17/2016)

07/18/2016 254 478 MINUTE entry before the Honorable John Robert Blakey: Eliot Bernstein's
motion for extension of time 252 is granted. Any response to dispositive
motions shall be filed on or before 8/26/2016; replies shall be filed on or before
10/6/2016. The 7/21/16 Notice of Motion date is stricken, and the parties need
not appear. The status hearing previously set for 9/20/2016 is stricken and reset
for 10/27/2016 at 9:45 a.m. in Courtroom 1725. Mailed notice (gel, ) (Entered:
07/18/2016)

08/24/2016 255 479
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RULE 56 Statement by Ted Bernstein(an individual), Ted Bernstein, Pamela
Beth Simon, Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95
regarding motion for summary judgment 245 Supplemtal (Attachments: # 1
Appendix Supplemantal Appx to Stmt of Facts, # 2 Exhibit Ex. 37 −− Aff. of
Spallina, # 3 Exhibit Ex. 38 −− Probate Order 12/15/15)(Simon, Adam)
(Entered: 08/24/2016)

08/24/2016 256 503 MEMORANDUM by Ted Bernstein(an individual), Ted Bernstein, Pamela
Beth Simon, Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95 in
Opposition to motion for summary judgment 245 by Estate of Simon Bernstein
(Attachments: # 1 Notice of Filing cert of service/not filing)(Simon, Adam)
(Entered: 08/24/2016)

08/26/2016 257 524 RESPONSE by Eliot Ivan Bernstein, Eliot Bernstein, Eliot Ivan Bernsteinin
Opposition to MOTION by Intervenor Plaintiff Brian M. O'Connell for
summary judgment 245 (Bernstein, Eliot) (Entered: 08/27/2016)
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday, April 18, 2016:

            MINUTE entry before the Honorable John Robert Blakey: Third Party Plaintiff
Eliot Bernstein's motion for leave to file excess pages [228] is denied. The notice of
motion date set for 4/21/16 is stricken, the parties need not appear at that time. Mailed
notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 
 
Simon Bernstein Irrevocable  
Insurance Trust Dtd 6/21/95, et al.,  
 

Plaintiffs,     Case No. 13-cv-3643 
           
       Judge John Robert Blakey 
 v.  
Heritage Union Life  
Insurance Co., et al.,     Filers: 
       Eliot Ivan Bernstein, Pro Se 

Defendants.  
 
 
 
 
 

 
 

THIRD-PARTY DEFENDANT ELIOT I. BERNSTEIN’S MOTION FOR LEAVE TO 
AMEND COUNTERCLAIMS - THIRD PARTY COMPLAINT   

 
Third-Party Defendant Eliot I. Bernstein consistent with this Court’s most recent Status 

Conference Order respectfully moves under Fed. R. Civ. P. 15(a), 18(a), 19(a) and 20 for leave 

to file Amended Counterclaims and Third Party Complaint herein.  Specifically, Eliot I. 

Bernstein seeks to Amend his Answer and Counterclaims-Third Party Complaint  to  (1) add 

claims against existing parties to this action over which the Court currently has jurisdiction and;  

(2) add parties as Third Party defendants which are necessary for complete relief herein and 

adding other parties and claims arising out of a common nucleus of facts and transactions. Such 

added claims are in the nature of determining and declaring certain Trust instruments and 

company entities, tortious interference-delay interference with rights of expectancy-inheritance; 

breaches of fiduciary duties, negligence, conversion, loss and waste of assets, conspiracy and 

acting in concert and common and joint action with “state actors” under 42 USC Sec. 1983 to 
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deprive fundamental due process, First Amendment retaliation claims, conspiracy to deprive 

fundamental fair access to the courts, deliberate indifference and failure to train,  and conspiracy 

to deny, lose, destroy conceal and alter evidence.  

Procedural History 
 

This motion is made after a Status Conference held April 14, 2016 and Order therein setting a 

schedule for certain actions.  This Status Conference came after a prior Conference where this 

Court issued a Decision and Order denying Summary Judgment to Plaintiffs and after a prior 

Conference where Third-Party Defendant Eliot I. Bernstein had moved for Injunctive relief 

under the All Writs Act and Anti-Injunction Act. Discovery is currently closed and had been 

stayed for a significant time under the prior Judge assigned in this action, Hon. Amy St. Eve who 

had stayed Discovery pending determination of whether Ted Bernstein was a proper “trustee”. 

While it was never determined that Ted Bernstein is a proper Trustee, minimal Discovery 

including one deposition occurred before Hon. Judge St. Eve was suddenly no longer assigned 

on the case. Plaintiffs moved for Summary Judgment shortly after this Court became assigned 

and held status conferences in the case and the action was re-scheduled off calendar several 

times while Decision on the Summary Judgment was awaiting.  There has been a significant 

change in the status of the case recently in that Plaintiffs Jill Bernstein Iantoni and Lisa 

Friedstein are no longer represented by counsel Adam Simon and the Court and parties are 

awaiting to see if these Plaintiffs will be represented by counsel or acting pro se.  These Plaintiffs 

had been added to the action by way of Plaintiff’s First Amended Complaint.  The status of the 2 

Plaintiffs and change of counsel occurred shortly after it was disclosed on the record that a 

gruesome dead body with gun wounds to the head was found at the Boca Raton home of 

deceased Simon Bernstein at 7020 Lions Head Lane in the day or days before Eliot Bernstein 

filed for Injunctive relief under the All Writs and Anti-Injunction act. The body is alleged to be 
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one Mitch Huhem who was allegedly acquiring the property at Lions Head Lane through a 

transaction involving a shell company and deal with Ted Bernstein and his attorney Alan Rose.  

Adam Simon who filed the First Amended Complaint for Ted Bernstein now no longer 

represents the sisters Jill Bernstein Iantoni and Lisa Bernstein Friedstein.  Third Party Defendant 

Eliot Bernstein’s original Answer and Counterclaims alleged Ted Bernstein and others to be 

involved in a massive fraud scheme including fraudulent insurance scheme and fraud upon the 

courts in Palm Beach County of Florida where the dead body was found.  

LEGAL STANDARDS 

This is a motion seeking leave to Amend counterclaims against existing parties by adding 

new counts, adding parties to the new counts, and adding claims under 42 USC Sec 1983.  

In the Seventh Circuit, “leave to file a second amended complaint should be granted liberally.” 

Dubicz v. Commonwealth Edison Co., 377 F.3d 787, 792 (7th Cir. 2004). It is well-settled that 

courts should apply a liberal policy respecting amendments to pleadings so that cases may be 

decided on the merits. Sitrick v. Freehand Sys., 2004 WL 725306, at *2 (N.D. Ill. Mar. 31, 

2004). “[I]n the absence of delay, undue prejudice to the party opposing the motion, or futility of 

the amendment, leave should be freely given.” Eastern Natural Gas Corp. v. Aluminum Co. of 

Am., 126 F.3d 996, 999 (7th Cir. 1997).  

A court may grant a party leave to add counterclaims if the failure to previously bring 

those claims was the result of “oversight, inadvertence, or excusable neglect, or when justice 

requires.” Fed. R. Civ. P. 13(f). Further, leave to amend a pleading should “be freely given when 

justice so requires,” Fed. R. Civ. P. 15(a), unless “the amendment would be prejudicial to the 

opposing party, there has been bad faith on the part of the moving party, or the amendment 
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would have been futile,” Laber v. Harvey, 438 F.3d 404, 426 (4th Cir.2006) (internal quotation 

marks omitted).  

If, however, there are at least colorable grounds for relief, justice requires that the motion 

to amend be granted. Ryder Energy Distrib. Corp. v. Merrill Lynch Commodities Inc., 748 F.2d 

774, 783 (2nd Cir. 1984) (quoting S.S. Silberblatt, Inc. v. East Harlem Pilot Block-Bldg. 1 

Housing Dev. Fund Co., 608 F.2d 28, 42 (2nd Cir. 1979); Schwimmer v. Guardian Life Ins. Co., 

No. 93 Civ. 0428, 1996 WL 146004, at *3 (S.D.N.Y. Apr. 1, 1996) (allowing amendment where 

“it is not so frivolous or outlandish to render it futile”), aff’d, 104 F.3d 354 (2nd Cir. 1996); Weg 

v. Macciarola, 729 F.Supp. 328, 341 (S.D.N.Y. 1990) (motion should be granted unless 

amendment is frivolous or facially insufficient).  Before dismissing a party’s claims on technical 

or procedural grounds, a court must consider the “sound public policy” preference of deciding 

cases on their merits. See Reizakis v. Loy, 490 F.2d 1132, 1135 (4th Cir. 1974). 

The Rule does not prescribe a time limit for the filing of amendments. Consequently, 

motions for leave to amend have been granted at various stages of litigation, including after the 

entry of judgment. See, e.g., Newark Branch, NAACP v. Harrison, 907 F.2d 1408, 1417 (3rd Cir. 

1990).  

Rule 15(a) "embodies the liberal pleading philosophy of the federal rules" in order to 

ensure that claims will be decided on the merits. Adams v. Gould, 739 F.2d 858, 864 (3d Cir. 

1984), cert. denied, 469 U.S. 1122 (1985); Dole v. Arco Chemical Co., 921 F.2d 484, 487 (3d 
 

Cir. 1990). The same standard applies when considering a request to add or drop parties. Rolo 

v. City Investing Co. Liquidating Trust, 155 F.3d 644, 654 (3d Cir. 1998).1 

Two claims are part of the same case or controversy if they “‘derive from a common 

nucleus of operative facts. A loose factual connection between the claims is generally 
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sufficient.’” Baer v. First Options of Chicago, Inc., 72 F.3d 1294, 1299 (7th Cir. 1995) (quoting 

Ammerman v. Sween, 54 F.3d 423, 424 (7th Cir. 1995)).  

To establish § 1983 liability through a conspiracy, a plaintiff must [establish that] (1) a 

state official and private individual(s) reached an understanding to deprive plaintiff of his 

constitutional rights; and (2) those individual(s) were willful participants in joint activity with the 

State or its agents.”1 Williams v. Seniff, 342 F.3d 774, 785 (7th Cir.2003).  

 Joint activity by a private party and a government agent can also transform the private 

party into a state actor, where the purpose of the collusion is to violate the federal rights of the 

plaintiff.  Addickes v. S. H. Kress Co., 398 U.S. 144 (1970) (involving conspiracy between “dime 

store” and local deputy sheriffs to prevent integration of southern lunch counter during Civil 

Rights Movement). 

Similarly, in Dennis v. Sparks, the Court held that private parties who conspired with a 

judge to fix a case acted under color of law. A nominally private entity controlled by the state is 

also a state actor. Dennis v. Sparks, 449 U.S. 24, 28-29 (1980).  Thus, even though the Palm 

Beach Judges Colin, French and Phillips may be immune from liability under 1983, private 

parties acting in concert can be held liable and state Court judges can be made witnesses under 

1983.  

A private party may be engaged in “state action” if the act which deprived federal rights 

could not have occurred but for the existence of a governmental framework requiring 

government approval or action. In North Georgia Finishing, Incorporated v. Di-Chem, 

Incorporated, the Court found state action in a private party’s invocation of a court-ordered 

attachment that failed to afford due process to the debtor. Similarly, in Lugar v. Edmondson Oil 
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Company, the Court held that a creditor who invokes prejudgment attachment remedies requiring 

the participation of a court clerk and a sheriff, acts under color of state law. 

In Edmondson v. Leesville Concrete Company, the Court found that a private attorney 

using peremptory challenges in a jury trial in a racially biased manner was a “state actor” 

because his act—use of peremptory challenges—could exist only in the judicial context and with 

the approval of a state judge.   The rule of these cases is that a private party becomes a state actor 

if he or she uses a state procedure requiring some state intervention.  There is a sufficiently close 

nexus between the State and the challenged action ... so that the action of the [private party] may 

be fairly treated as that of the State itself.Blum v. Yaretsky, 457 U.S. 991, 1004 (1982)). 

The Fourteenth Amendment entitles the individual to a fair opportunity to present his or 

her claim. Armstrong v. Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d 62; Boddie 

v. Connecticut, 401 U.S. 371, 91 S.Ct. 780, 28 L.Ed.2d 113; Logan v. Zimmerman Brush Co., 

455 U.S. 422, 437, 102 S.Ct. 1148, 1158, 71 L.Ed.2d 265.  

Judicial access must be "adequate, effective, and meaningful." Bounds v. Smith, 430 U.S. 

817, 822, 97 S.Ct. 1491, 1495, 52 L.Ed.2d 72. To deny such access defendants need not literally 

bar the courthouse door or attack plaintiffs' witnesses. This constitutional right is lost where, as 

here, police officials shield from the public and the victim's family key facts which would form 

the basis of the family's claims for redress.  

The 7th Circuit has recognized claims under 1983 where actions of Police Officers and other 

State actors conceal, cover-up and sabotage investigations and therefore deny proper access to 

the Courts.  The right of individuals to pursue legal redress for claims which have a reasonable 

basis in law and fact is protected by the First and Fourteenth Amendments. Bill Johnson's 

Restaurants, Inc. v. NLRB, 461 U.S. 731, 741, 103 S.Ct. 2161, 76 L.Ed.2d 277 (1983); Bell v. City 

of Milwaukee, 746 F.2d 1205, 1261 (7th Cir.1984). A corollary of this right is that efforts by state 
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actors to impede an individual's access to courts or administrative agencies may provide the 

basis for a constitutional claim under 42 U.S.C. § 1983. Judicial access must be "adequate, 

effective, and meaningful," Bounds v. Smith, 430 U.S. 817, 822, 97 S.Ct. 1491, 52 L.Ed.2d 72 

(1977), and therefore, when police officers conceal or obscure important facts about a crime 

from its victims rendering hollow the right to seek redress, constitutional rights are undoubtedly 

abridged. Bell, 746 F.2d at 1261; see also Stone v. City of Chicago, 738 F.2d 896 (7th Cir.1984); 

Ryland v. Shapiro, 708 F.2d 967 (5th Cir.1983). 

Argument - Amendments  
 

There can be no finding that Eliot Bernstein acted in bad faith or a dilatory motive in 

seeking to Amend his counterclaims, third party complaint and adding new parties or causes of 

action.  

Eliot Bernstein’s motion to amend will foster judicial economy and afford more complete 

relief amongst the parties.  There is no change of theory brought forth by Third-Party Eliot 

Bernstein herein.  All claims and parties to be added are consistent with the original Answer and 

Counterclaims filed in Sept. of 2013 outlining massive insurance and related frauds and all 

claims and parties added are the result of the conduct of these parties in furthering the underlying 

scheme set out therein.  

Plaintiffs chose the venue by the very bringing of the original litigation in Illinois which 

was designed to deprive Eliot Bernstein of rights of expectancy and inheritance.  In fact, Third-

party Defendant Eliot Bernstein was only brought in to the case by an insurance carrier after Ted 

Bernstein and those parties acting in concert had filed in Illinois without his knowledge.  This 

Court has both diversity jurisdiction and jurisdiction over claims under 42 USC Sec. 1983.  This 

Court has spent extensive time in the action and the original Summary Judgment proceedings 
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alone were extensive.  This Court is able to hear all such claims and afford more complete relief 

amongst the parties.  

This Court announced at the recent Status Conference that it’s Trial Calendar was already 

heavily booked in the summer.  There is ample time for all parties to file answers, responsive 

pleadings and dispositive motions without affecting any current Trial calendar.   

The large extent of information obtained to be set out in an Amended complaint was 

gathered after Third Party Defendant Eliot Bernstein had already filed an Answer and 

Counterclaim and after Plaintiffs had already filed their first Amended Complaint.  

While this Court did not grant Third Party Defendant’s petition for Injunctive relief under 

the All Writs Act and Anti-Injunction Act filed just 2 months ago in Feb. of 2016, this Court did 

not strike such pleading as was sought by Plaintiffs and which remains in the record.  Said 

pleading provided a substantial factual background for the amendments sought by Third Party 

Defendant Eliot Bernstein. See, All Writs @  

http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160224%20FINAL%20ESIGNED%20
MOTION%20FOR%20INJUNCTION%20ECF%20STAMPED%20COPY%20COMBINED%2
0FILING.pdf   

The Plaintiffs and parties to be added on an amended complaint should not be benefitting 

by the very frauds alleged and thus, the likelihood of any real prejudice being established is non-

existent.  Third-Party Defendant Eliot Bernstein raised the necessity of adding some of the 

parties back into the case during the Summary Judgment proceedings last year and the parties at 

that time were well aware of the intention to amend the pleadings herein.  As set out in the recent 

petition for injunction, Third-Party Defendant Eliot Bernstein has been occupied on an almost 

never-ending basis in the intervening months in responding to sham pleadings, repeated motions 

with improper notice, sued as Trustee of a Trust that does not exist, children placed in predatory 

guardianships under a Trust they are sued under that does not exist and otherwise responding to 
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sharp practices of Ted Bernstein and his Attorney Alan Rose and those acting in concert and thus 

any such delay in moving for this amendment is caused substantially by the fraudulent and 

improper conduct of the parties themselves.  

The Trusts and Other Simon Bernstein created entities such as Bernstein Family 

Investments, Bernstein Family Realty, Bernstein Holdings:  

All of these entities to be added to an amended pleading are non-probate entities and are 

civil in nature.  Part of the conspiracy alleged against Ted Bernstein and those parties acting in 

concert is a scheme to deny, lose, make unavailable and alter ALL “Original” documents such 

that Ted Bernstein himself admitted in an orchestrated pre-determined “one-day” “validity” 

hearing before Florida Judge John Phillips in Dec. of 2015 that he had never seen ANY of the 

“Originals” of the Trusts and at that same hearing Ted’s former attorney and former Co-Trustee 

and Co-PR of the Estate and Trust of Simon Bernstein, who had resigned after admitting to fraud 

and who admitted at the validity hearing to fraudulently creating a Shirley Bernstein Trust 

document, Robert Spallina, Esq., also claimed not to know where the original documents were at 

the time of the hearing.  Spallina claiming he did not know where they were despite a court order 

that demanded his law firm turn over ALL records to the now dead successor Curator, Benjamin 

Brown, Esq., who upon receipt of the documents informed Defendant Eliot Bernstein that NO 

original documents relating to the Estates and Trusts or other documents of Simon and Shirley’s 

were originals, in defiance of the court order.   Yet, in the First Amended Complaint filed by 

Adam Simon on behalf of Ted Bernstein in this action, an affirmative representation was made 

to this Court in such Amended Complaint that an “exhaustive” search for the Trust and 

Insurance documents from this action had been made by Ted Bernstein, Tescher and Spallina, 

the Simons and related parties as of January 2014.  Such a representation asks this Court to 
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believe that NO Original document exists anywhere for now deceased Simon Bernstein who was 

a financially successful insurance salesman for 50 years using multiple attorneys and having 

record and files for decades, running certain of the trust companies that administered and sold the 

missing life insurance policy at the heart of this lawsuit all of which apparently seem to be lost 

with no explanation.  

Many of the “copies” of said Trusts have references to Insurance and insurance proceeds.  

Several of the named Trusts such as the “Family Trusts” and Marital Trusts” and Trust for Eliot 

Bernstein and family and Jill Bernstein and Family and Lisa Friedstein and family were never 

produced or entered into the Florida proceedings whether by copy or original or any form at all 

and yet are alleged to have existed by the copies of other trusts produced.  Nor were any of the 

instruments creating Bernstein Family Holdings and Bernstein Family Investments and Bernstein 

Family Realty ever produced at such Florida validity proceeding.  

All such items should now be allowed to be added as parties to an Amended pleading to 

determine the proper Instruments and proper terms and conditions. Such an amendment is 

directly in support of determining the original insurance action herein and likely to yield further 

evidence to permit this Court’s path to judgement on the original action. See Exhibit A - 

Partial Parties and Entities to be added to Amended Complaint 

Ted Bernstein 

Third-Party Defendant Eliot Bernstein respectfully seeks to add claims against current 

party Ted Bernstein in the nature of conversion of assets, adding claims to tortious interference 

and delay of rights of inheritance and expectancy, breaches of fiduciary duties ( if actually a 

proper fiduciary ),  conspiracy to deprive fundamental rights, due process and meaningful access 
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to the courts acting in concert with the County of Palm Beach and PBSO and state actors Judge 

Colin and Phillips.   

Tescher & Spallina, Kimberly Moran, Gutter Chaves Josepher Rubin Forman Fleisher 

Miller PA F.K.A. Tescher Gutter Chaves Josepher Rubin Ruffin & Forman PA, the 

County of Palm Beach & PBSO  

While Third-party Defendant Eliot Bernstein asserts that Hon. Judge St. Eve erred in 

dismissing Tescher & Spallina from this action, new evidence to support bringing these parties 

back in and added to an Amended pleading such as TS Bates Discovery obtained AFTER these 

parties were Dismissed by Judge St. Eve and referenced in the Feb. 2016 Petition for Injunction  

including but not limited to: July 1, 2010 Email to Chris Prindle showing fraud in claiming 

Spallina had “certified” Orders regarding the takeover of certain Trusts by Oppenheimer 

allegedly signed by Judge Colin and another Email of the same date by Spallina showing the 

“close” relationship he had with Judge Colin by claiming to a Stanford related partie Maggie 

Brown how he would “walk the orders through” the next week that Spallina was telling Prindle 

had already been signed and certified by the Court. Said information was never even discovered 

produced until mid to late 2014 and thus Eliot Bernstein had no opportunity to Discover such 

information at the time of the original Answer and Counterclaims.  

Same with the June 2010 Petition allegedly filed by Spallina with Judge Colin regarding 

the Trusts moving from Stanford to Oppenheimer which again Eliot Bernstein never discovered 

or received or was produced until 2014 well after his original responsive pleading and after 

Plaintiff’s first Amended Complaint.  Said Petition signed by Robert Spallina is instrumental in 

the claims with the County of Palm Beach and PBSO as direct claims of Fraud were made by 

Eliot Bernstein before both Judge Colin and the PBSO who sabotaged and spoiled any such 
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investigation against Spallina in this regard in denial of 14th Amendment rights and thus is 

supportive of the claims under 42 USC Sec. 1983.  Eliot Bernstein obtained direct information 

from the PBSO after his original Answer and Counterclaims were filed in this action of Judge 

Colin’s “involvement” and interference in the fraud investigations ongoing in his own Court. 

Sufficient information exists to plead claims under 42 USC 1983 naming the County of Palm 

Beach, PBSO Officers Panzer, Miller & Groover herein.  

Oppenheimer, JP Morgan, Steve Lessne, Alan Rose, Gerald Lewin, Brian O’Connell, Joy 

Foglietta and the Ciklin law firm and Stanford and Oppenheimer entities:  

Third-party Defendant Eliot I. Bernstein seeks to add said defendants for claims relating 

to conspiracy to deprive fundamental rights of due process and meaningful access to the Courts, 

tortious interference and delay in rights of inheritance and expectancy, breach of fiduciary duties, 

loss, concealment and destruction of evidence, conversion and waste of assets, and negligence. It 

is noted for this Court that on the date in Feb. 2016 when the Petition for an Injunction was 

presented to this Court and where it was not disclosed to this Court or myself that the dead body 

with gruesome gun-shot wounds to the head had been discovered just a day or so before at one of 

the property assets seeking to be enjoined, later that same day attorney Alan Rose acting with 

Ted Bernstein arranged the Probate proceedings with Judge Phillips which allegedly were for a 

Guardianship Proceeding to NOT be Electronically Recorded despite information from Court 

Administrative Officers that all GAL ( Guardianship ) proceedings were required to be 

electronically recorded.   This Court is otherwise  referred to those sections of the petition for 

injunctive relief for the primary factual predicate and background for this motion.    

Jackson, Heritage, LaSalle, Reinsurance America, Bank of America 
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Third party Defendant Eliot Bernstein respectfully seeks leave to add such parties back to 

the action to afford complete relief amongst the parties and for claims relating to loss, 

destruction, concealment of evidence and records herein.  

WHEREFORE, it is respectfully prayed for an Order granting Third-Party Defendant’s 

motion for leave to amend the Counterclaims and Third-Party Complaint and responsive 

pleadings herein and for such other and further relief as may be just and proper.  

 
 

Respectfully Submitted, 
 

Date: April 29, 2016 

 
 /s/ Eliot Ivan Bernstein 
___________________ 
Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff 
PRO SE 
2753 NW 34th St. 
Boca Raton, FL 33434  
Telephone (561) 245-8588   
iviewit@iviewit.tv   
www.iviewit.tv   

 
 CERTIFICATE OF SERVICE 

  I HEREBY CERTIFY that on April 29, 2016 I electronically filed the foregoing with the 

Clerk of the Court using CM/ECF and/or email.  I also certify that the foregoing is being served 

this day on all counsel of record identified below via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner. 

  

/s/ Eliot Ivan Bernstein 
___________________ 
Eliot Ivan Bernstein 
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Third Party Defendant/Cross Plaintiff 
PRO SE 
2753 NW 34th St. 
Boca Raton, FL 33434  
Telephone (561) 245-8588   
iviewit@iviewit.tv   
www.iviewit.tv   

  

SERVICE LIST 

  

James J. Stamos and 
STAMOS & TRUCCO LLP 
One East Wacker Drive, Third Floor 
Chicago, IL 60601 
Attorney for Intervenor, 
Estate of Simon Bernstein 
jstamos@stamostrucco.com, 

dvasquez@stamostrucco.com 
and 
Kevin Patrick Horan 

sberkin@stamostrucco.com, 

khoran@stamostrucco.com 

Adam Michael Simon, Esq.
#6205304 
303 East Wacker Drive, Suite 
2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 
asimon@chicago‐law.com 

Ted Bernstein,
880 Berkeley 
Boca Raton, FL 33487 
tbernstein@lifeinsuranceconcepts.com 

Alan B. Rose, Esq. 
PAGE,MRACHEK,FITZGERALD, 
ROSE, KONOPKA, THOMAS & 
WEISS, P.A. 
505 South Flagler Drive, Suite 600 
West Palm Beach, Florida 33401 
arose@pm-law.com 
and 
arose@mrachek-law.com 

Pamela Simon
President 
STP Enterprises, Inc. 
303 East Wacker Drive 
Suite 210 
Chicago IL 60601-5210 
psimon@stpcorp.com 
  

Estate of Simon Bernstein 
Personal Representative 
Brian M. O'Connell, Partner and 
Joielle Foglietta, Esq. 
Ciklin Lubitz Martens & O’Connell 
515 N Flagler Drive 
20th Floor 
West Palm Beach, FL 33401 
boconnell@ciklinlubitz.com 
  

Jill Iantoni 
2101 Magnolia Lane 
Highland Park, IL 60035 
jilliantoni@gmail.com 

Lisa Friedstein

2142 Churchill Lane 
Highland Park, IL 60035 
Lisa@friedsteins.com 
lisa.friedstein@gmail.com 
lisa@friedsteins.com 

David B. Simon, Esq. 
#6205304 
303 East Wacker Drive, Suite 2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 

Michael Duane Sanders mds@pw‐

law.com, sjohnson@pw‐law.com 
Glenn E. Heilizer 

glenn@heilizer.com 
John M. O'Halloran joh@mcveyparsky‐

law.com 
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EXHIBIT A 

1. Simon L. Bernstein Trust Agreement (2008) and its current and former trustees, fiduciaries and 
counsel; 

2. Simon L. Bernstein Irrevocable Trust Agreement (2008) and its current and former 
trustees, fiduciaries and counsel; 

3. Simon L. Bernstein Estate and Will of Simon L. Bernstein (2008) and its current and 
former trustees, fiduciaries and counsel; 

4. Simon L. Bernstein Estate and Will of Simon L. Bernstein (2012) and its current and 
former trustees, fiduciaries and counsel; 

5. Simon L. Bernstein Amended and Restated Trust Agreement (2012) and its current and 
former trustees, fiduciaries and counsel; 

6. Wilmington Trust 088949-000 Simon L. Bernstein Irrevocable Trust and its current and 
former trustees, fiduciaries and counsel; 

7. Estate and Will of Shirley Bernstein (2008) and its current and former trustees, 
fiduciaries and counsel; 

8. Shirley Bernstein Trust Agreement (2008) and its current and former trustees, fiduciaries 
and counsel; 

9. Shirley Bernstein Irrevocable Trust Agreement (2008) and its current and former trustees, 
fiduciaries and counsel; 

10. Simon Bernstein Irrevocable Insurance Trust dated 6/21/1995 (currently missing and 
legally nonexistent) and its current and former trustees, fiduciaries and counsel; 

11. Shirley Bernstein Marital Trust and Family Trust created under the Shirley Bernstein 
Trust (2008) and its current and former trustees, fiduciaries and counsel; 

12. S.B. Lexington, Inc. 501(C)(9) VEBA TRUST and  its current and former Divisions, 
Affiliates, Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, 
Assigns, Partners, Members, Officers, Directors, Trustees, Employees, Agents, 
Administrators, Representatives; 

13. Trust f/b/o Joshua Bernstein under the Simon L. Bernstein Trust dtd 9/13/2012 and its 
current and former trustees, fiduciaries and counsel;  

14. Trust f/b/o Daniel Bernstein under the Simon L. Bernstein Trust dtd 9/13/2012 and its 
current and former trustees, fiduciaries and counsel; 

15. Trust f/b/o Jake Bernstein under the Simon L. Bernstein Trust dtd 9/13/2012 and its 
current and former trustees, fiduciaries and counsel; 

16. Eliot Bernstein Family Trust dated May 20, 2008 and its current and former trustees, 
fiduciaries and counsel; 

17. Daniel Bernstein Irrevocable Trust dated September 7, 2006 and its current and former 
trustees, fiduciaries and counsel; 

18. Jake Bernstein Irrevocable Trust dated September 07, 2006 and its current and former 
trustees, fiduciaries and counsel; 
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19. Joshua Z. Bernstein Irrevocable Trust dated September 07, 2006 and its current and 
former trustees, fiduciaries and counsel; 

20. Traci Kratish, Fiduciary; 
21. Christopher Prindle, personally; 
22. Christopher Prindle, professionally; 
23. Peter Montalbano, personally; 
24. Peter Montalbano, professionally; 
25. S.T.P. Enterprises, Inc., and  its current and former Divisions, Affiliates, Subsidiaries, 

Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives, Attorneys, 
Insurers and Fiduciaries; 

26. S.B. Lexington, Inc. and  its current and former Divisions, Affiliates, Subsidiaries, Stockholders, 
Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, Officers, Directors, 
Trustees, Employees, Agents, Administrators, Representatives; 

27. National Service Association, Inc. (of Illinois) and  its current and former Divisions, Affiliates, 
Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, 
Members, Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives;  

28. Life Insurance Concepts, Inc. and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

29. LIC Holdings, Inc. and  its current and former Divisions, Affiliates, Subsidiaries, Stockholders, 
Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, Officers, Directors, 
Trustees, Employees, Agents, Administrators, Representatives; 

30. LIC Holdings, LLC and  its current and former Divisions, Affiliates, Subsidiaries, Stockholders, 
Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, Officers, Directors, 
Trustees, Employees, Agents, Administrators, Representatives; 

31. Arbitrage International Management LLC and  its current and former Divisions, Affiliates, 
Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, 
Members, Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

32. Arbitrage International Marketing, Inc. and  its current and former Divisions, Affiliates, 
Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, 
Members, Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

33. Arbitrage International Holdings, LLC and  its current and former Divisions, Affiliates, 
Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, 
Members, Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

34. National Services Pension Plan and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

35. Arbitrage International Marketing Inc. 401 (k) Plan and  its current and former Divisions, 
Affiliates, Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, Assigns, 
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Partners, Members, Officers, Directors, Trustees, Employees, Agents, Administrators, 
Representatives; 

36. Bernstein Family Realty, LLC and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

37. Bernstein Holdings, LLC and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

38. Bernstein Family Investments, LLLP and  its current and former Divisions, Affiliates, 
Subsidiaries, Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, 
Members, Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

39. Legacy Bank of Florida and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives, Attorneys, 
Insurers and Fiduciaries; 

40. Chicago Title Land Trust and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

41. Wilmington Trust Company and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives; 

42. Janet Craig, personally; 
43. Janet Craig, professionally; 
44. Janet Craig, fiduciary; 
45. Huntington Worth, personally; 
46. Huntington Worth, professionally; 
47. Huntington Worth, fiduciary; 
48. GrayRobinson, P.A. and  its current and former Divisions, Affiliates, Subsidiaries, Stockholders, 

Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, Officers, Directors, 
Trustees, Employees, Agents, Administrators, Representatives; 

49. GUNSTER and  its current and former Divisions, Affiliates, Subsidiaries, Stockholders, Parents, 
Predecessors, Successors Assignors, Assigns, Partners, Members, Officers, Directors, Trustees, 
Employees, Agents, Administrators, Representatives; 

50. Mark R. Manceri, Esq., personally; 
51. Mark R. Manceri, Esq., professionally; 
52. Mark R. Manceri, Esq., P.A. and  its current and former Divisions, Affiliates, Subsidiaries, 

Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives, Attorneys, 
Insurers and Fiduciaries; 
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53. Pankauski Law Firm PLLC and  its current and former Divisions, Affiliates, Subsidiaries, 
Stockholders, Parents, Predecessors, Successors Assignors, Assigns, Partners, Members, 
Officers, Directors, Trustees, Employees, Agents, Administrators, Representatives, Attorneys, 
Insurers and Fiduciaries; 

54. John J. Pankauski, Esq., personally; 
55. John J. Pankauski, Esq., professionally; 
56. Steven A. Lessne, Esq., personally; 
57. Steven A. Lessne, Esq., professionally; 
58. Kimberly Francis Moran, personally; 
59. Kimberly Francis Moran, professionally; 
60. Lindsay Baxley aka Lindsay Giles, personally; 
61. Lindsay Baxley aka Lindsay Giles, professionally; 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      )  

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, Pam Simon, 

) and Adam M. Simon 

)  (Respondents) 

HERITAGE UNION LIFE INSURANCE )   

COMPANY                                        )                   

Counter-Plaintiff        )  

) RESPONSE TO ELIOT BERNSTEIN’S 

)  MOTION FOR LEAVE TO FILE  

)  AMENDED COMPLAINT     

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK  ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,    ) 

Successor in interest to LaSalle National  ) 

Trust, N.A., SIMON BERNSTEIN TRUST,  ) 

N.A., TED BERNSTEIN, individually and  ) 

as purported Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd 6/21/95,       ) 

and ELIOT BERNSTEIN              ) 

     ) 
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 Third-Party Defendants. )   

________________________________ ) 

      ) 

ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 
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NOW COMES RESPONDENTS, by and through their attorney, Adam M. Simon, and 

state in response to Eliot Bernstein’s Motion for Leave to File an Amended Complaint as 

follows: 

 

RESPONSE 

 

 

1. Eliot’s motion for leave to file an amended complaint should be denied because it is 

vexatious on its face. 

 

Eliot’s motion for leave to file an amended complaint is vexatious on its face as it 

attempts to name approximately 60 parties as defendants or third-party defendants.  Eliot 

ignores disregards prior orders entered in the Probate court in Florida which ultimately 

resulted in the loss of Eliot’s standing to participate in the Probate actions in Florida not 

only on his own behalf but also on behalf of his minor children.  Orders entered by Hon. 

John L. Phillips on December 15, 2015 and April 8, 2016 in Ted Bernstein, as Trustee of 

the Shirley Bernstein Trust Agreement dated 5/20/2008 v. Alexandra Bernstein, et. al., 

Case No. 502014CP003698,  and In Re Estate of Simon Bernstein, Case No.  

502012CP004391 (Cir. Ct. of Fifteenth Judicial Circuit, Palm Beach County, Florida). 

(The Probate Orders are attached hereto as Ex. A and Ex. B.) 

Why did Eliot lose standing to represent the interests of his own children? 

Because after an evidentiary hearing on the matter, the Judge Phillips found that Eliot 

was acting to the detriment of his own minor children and as a result appointed a 

guardian ad litem to act on their behalf. (See Ex. B).   Clearly one of the motivations in 

Eliot seeking leave to file an amended complaint here is in furtherance of his efforts to 

avoid the effect of the Probate Orders.  
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Eliot also ignores prior Orders entered in the instant litigation including those 

 (i) closing discovery [Dkt. #123] and (ii) dismissing Eliot’s claims against parties he 

know seeks to re-file against such as former third-party defendants, Tescher and Spallina. 

[Dkt. 106], and (iii) admonishing Eliot to limit an “Omnibus Emergency Motion” to 

issues over which the Northern District has jurisdiction over.  [178]. 

  The claims Eliot seeks to reinstate against Tescher and Spallina are dilatory and 

likely barred as they are being brought more than two years after the Order dismissing 

them from the litigation.  These same claims are futile for all of the reasons set forth in 

Judge Ste. Eve’s Order. [Dkt. 106].  In fact, Judge Ste. Eve’s reasoning provides a basis 

for denying Eliot’s motion for leave to amend against all Third-Party defendants 

currently sued by Eliot in this litigation, and all parties he seeks to reinstate or add.  

 Like all vexatious litigants, Eliot’s motion reflects his never-ending compulsive 

search for alternate theories and forums to re-litigate ad nauseum issues previously 

litigated and decided adversely to him in prior proceedings.  

 

2. Eliot’s motion for leave to file an amended complaint should be denied because it 

fails to attach the proposed amended complaint and fails to adequately describe the  

proposed amendments. 

 

Eliot has failed to attach a proposed amended complaint to his motion.  The 

motion itself is really nothing more than another one of Eliot’s missives with no rational 

connection between thoughts that result in nothing more than faux conclusions of law.  
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Take for example Eliot’s attempted linkage between a rather mundane motion for 

leave to withdraw as counsel for two parties filed by Adam Simon, and a tragic suicide of 

the buyer of the former personal residence of Simon Bernstein. Eliot alludes that these 

two events are somehow meaningful, but fails to provide an explanation or evidence of 

any nexus between the two.  Eliot fails to even allege that any of the parties he 

references, Jill Iantoni, Lisa Friedstein and Adam Simon, all of whom reside in Illinois 

were even in the state of Florida anywhere near the time of this tragic death.  Eliot also 

never mentions that Jill Iantoni, Lisa Friedstein or Adam Simon have ever met or spoken 

to this person prior to his death.  Eliot makes absolutely no connection between these 

events and a cognizable claim.   

Eliot fails to specify what legal claims he seeks to add and against which parties.  

More importantly he fails to specify how any of his ramblings amount to a set of facts 

which sets forth an actual claim for which relief can be granted against a specific party.   

In light of the Probate Orders entered and described above, it is almost certain any such 

claims would be futile, but in any case Eliot has failed to provide the substance of his 

proposed amendment such that this court could even make such a determination. 

 

3. Eliot’s motion for leave to file an amended complaint should be denied because the 

motion fails to satisfy the legal standards Eliot sets forth in his own motion.  

 

Eliot’s motion includes recitation of the following standard on motions for leave 

to amend, “In the absence of delay, undue prejudice to the party opposing the motions, or 

futility of the amendment, leave should be freely given.” (Eliot’s motion for leave, p.3).  

Eliot’s efforts to add fifty plus parties and litigate issues not germane to the narrow issue 
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in this case, including those that have been previously decided in prior proceedings, will 

surely prejudice the existing parties to this litigation because of undue delay and 

needlessly increased costs. 

Eliot’s motion seeks to add or reinstate previously dismissed parties to litigation 

and re-open discovery in an interpleader action filed over three years ago involving a 

single non-probate asset where discovery has been closed for over one year.  Eliot’s 

thinly veiled allegations of a §1983 conspiracy involving the Florida Probate Court is 

actually no conspiracy at all but rather just a series of adverse rulings in the Probate Court 

that correctly determined (i) the validity of the testamentary documents at issue in 

Florida, (ii) that Ted Bernstein was a duly authorized Trustee of the various Trusts in 

Florida, and had not taken part in any wrongdoing alleged by Eliot; (iii) Eliot was not a 

beneficiary of the Trusts or Estates in Florida; and (iv) Eliot’s children required a 

Guardian Ad Litem because of Eliot’s persistent actions which adversely impacted his 

children’s interests. (Ex. A and Ex. B). 

Given the procedural history of both the instant litigation and the Probate action 

in Florida it is virtually certain any such amendments, even if they had been properly pled 

and timely, would be futile.  For example, here Judge St. Eve has already dismissed the 

claims brought against Tescher and Spallina, and Eliot’s rambling motion fails to set 

forth any specific new facts which entitle him to re-plead, and of course this is in addition 

to the fact that Eliot’s claims against Tescher and Spallina were dismissed by Judge St. 

Eve  over two years ago.    
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The same reasoning used by Judge St. Eve likely applies to all of Eliot’s existing 

and proposed new claims as well.  And that is, Eliot is not faced with any liability in the 

instant litigations so his efforts to bring cross-claims in this case against third parties 

when Eliot faces no liability for the third-party to share is misplaced.  [Dkt. 106].   

 

4. Eliot’s motion for leave to file an amended complaint should be denied because this 

court lacks subject-matter jurisdiction. 

 

 Eliot’s motion is an improper attempt to use this U.S. District Court as a quasi-

appellate court to circumvent Orders entered in the Probate action. Eliot seeks an 

alternate forum in an obvious attempt to re-litigate the exact same issues previously 

litigated in Florida over the last four years, and to try to regain standing in Probate 

proceedings where Eliot has none.  This court has no subject-matter jurisdiction over the 

probate matters being litigated in Florida. [178], and Storm v. Storm, 328 F.3d 941 (7th 

Cir., 2003).  

And despite Eliot’s representations to the contrary, all of Eliot’s counterclaims, 

cross-claims, and third-party claims go well beyond the singular issue presented in the 

instant litigation which is the determination of the beneficiary of the Policy Proceeds.   
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Conclusion 

For all the foregoing reasons, Eliot’s motion for leave to file an amended 

complaint should be denied.  

Respectfully submitted, 

 

/s/ Adam Simon   

Adam Simon, Esq. 

#6205304 

303 East Wacker Drive 

Suite 2725  

Chicago, Illinois 60601 

(312) 819-0730 

Attorney for Respondents 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 
 
Simon Bernstein Irrevocable  
Insurance Trust Dtd 6/21/95, et al.,  
 

Plaintiffs,     Case No. 13-cv-3643 
           
       Judge John Robert Blakey 
 v.  
 
Heritage Union Life  
Insurance Co., et al.,     Filers: 
       Eliot Ivan Bernstein, Pro Se 

Defendants.  
 
 
 

 
THIRD-PARTY DEFENDANT ELIOT I. BERNSTEIN’S REPLY  TO PLAINTIFF’S 

OPPOSITION TO MOTION FOR LEAVE TO AMEND COUNTERCLAIMS - THIRD 
PARTY COMPLAINT  

 
 

1. Third-party Defendant Eliot I. Bernstein respectfully submits the following on information 

and belief and in Reply to the Opposition ( “Response” )  papers filed by attorney Adam 

Simon on behalf of Plaintiff Ted Bernstein to a Motion for Leave to Amend Counterclaims.  

2. It was anticipated that other Plaintiffs or parties may also file in Opposition to this Motion for 

Leave to Amend and I would submit a Reply to all parties at one time. However, as of today 

Wed., May 11, 2016, Adam Simon has filed the only opposition to this motion on behalf of 

Ted Bernstein.  

3. While this Reply seeks to address all of the matters raised in the “Response” in Opposition, I 

first wish to address and clarify for this Court matters raised by Adam Simon in Number “2” 

where Adam Simon states as follows:  “Take for example Eliot’s attempted linkage between a 

rather mundane motion for leave to withdraw as counsel for two parties filed by Adam Simon, 
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and a tragic suicide of the buyer of the former personal residence of Simon Bernstein” ( 

emphasis added ).  

4. First, nowhere in my Motion for Leave to Amend was it suggested that a Claim was being 

sought to be added based upon the actual death of one Mitchell B. Huhem, whose body was 

allegedly found in the 7020 Lions Head Lane, Boca Raton, Florida home of my deceased 

parents being found on or about Feb. 22nd or 23rd, 2016, 2 days or so before a Motion 

Hearing with your Honor on Feb. 25, 2016 on my application for Emergency Injunctive Relief 

under the All Writs Act and Anti-Injunction Act.  

5. However, the discovery of this dead body and the timing of the motion by my sisters Jill 

Iantoni and Lisa Friedstein to no longer use Ted Bernstein’s counsel Adam Simon was 

referenced in the Procedural history of this action for just that, clear sequence and history 

particularly with open criminal investigations into various related matters herein.  

6. As this Court may recall, the Lions Head Lane home itself in Boca Raton, Florida is not only 

a substantial claimed asset which I had moved this Court to restrain and enjoin but also is 

referenced in the Plaintiff’s Amended Complaint filed Jan. 13, 2014 here in this action as one 

of the alleged places where Plaintiff Ted Bernstein and his Counsel Adam Simon have 

represented to this Court as being one of the places searched for an Executed copy of the Trust 

which is the subject of this action stating in Par. 35 as follows: “Neither an executed original 

nor an executed copy of the BERNSTEIN TRUST Agreement has been located after diligent 

searches conducted as follows: 

i) Ted Bernstein and other Bernstein family members of Simon Bernstein’s home and 

business office;” 
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7. Yet, despite this alleged “searching” of the Simon Bernstein home as of Jan. 3, 2014 finding 

no such executed original or copy of such Trust for this action to this very day, allegedly that 

is, nearly a year and a half later on or about May 20, 2015 just after Florida Probate Court 

Judge Colin mysteriously “recuses” after 2.5 years on the Probate case doing so within 24 

hours of a mandatory Disqualification motion1 I filed, Ted Bernstein’s other counsel. Alan 

Rose, magically allegedly finds executed “original” copies ( alleged “duplicate” originals ) of 

other Trusts involving my children and parents despite the fact that the PR of the Estate of 

Simon Bernstein by and through attorney Brian O’Connell’s law office with attorney Joy 

Foglietta had already fully inventoried all items in the home as of March 2015 and removed 

said items allegedly to storage. See, Petition for Injunction Paragraphs 95-120.   

8. Of course in the prior alleged “searches” of the home that occurs by Ted Bernstein and others 

as referenced in his First Amended Complaint filed in this action, none of these “duplicate 

originals” now magically found by Alan Rose had apparently turned up, nor had these 

“duplicate originals” turned up by the complete Inventory by Brian O’Connell’s office as PR, 

allegedly that is.  

9. Ted Bernstein’s counsel Alan Rose then proceeded to send through the Electronic mails and 

wires an email on such date describing the magical find and attaching “copies” of the alleged 

“duplicate” originals in further attempts to extort, coerce and wrongfully extract actions to 

agree in the related Trust and Estate matters,  yet never provided the alleged actual original 

duplicate copies or the actual original documents which he and his client Ted claim not to 

possess for Inspection or Review prior to an alleged pre-determined one day “validity” trial 

later held in Dec. 2015.  

                                                 
1 May 14, 2015 Motion for Disqualification Judge Martin Colin 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20150514%20FINAL%20Motion%20for%20Disqualifi
cation%20Colin%20ECF%20STAMPED%20COPY.pdf  
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10. I respectfully draw the Court’s attention to Adam Simon’s affirmative representation in the 

recent filed Response before this Court that the death of Mitchell Huhem was “a tragic 

suicide” and note that nowhere in this filing does Adam Simon or Ted Bernstein provide any 

basis of such knowledge, yet represents this to the Court as if it is fact just like Adam Simon 

and Ted Bernstein filed with this Court claiming Ted Bernstein as “Trustee” of the Trust in 

this case yet NEITHER party had seen such trust, can produce such Trust, or have stated the 

basis for falsely filing as if this was a fact.  

11. I also respectfully remind this Court that at no time on Feb. 25th, 2016 during the hearing on 

my Emergency Petition for Injunctive relief which included the 7020 Lions Head Lane home 

did either Adam Simon or Ted Bernstein disclose to this Court that a dead body had just been 

found at the home with alleged gunshot wounds to the head so gruesome that family members 

were not allowed to view the body of the deceased as alleged by the sisters of Mitchell 

Huhem.  

12.  I can affirmatively represent to this Court that as of April 16, 2016, the Palm Beach Sheriff’s 

Office still had an “Open” Investigation into the alleged Suicide as I personally received a 

phone call from Detective Max-Carlos A. Perez-Pizarro who specifically was seeking 

information about the death and further stated that the Palm Beach Sheriff’s Office was also 

investigating the fraudulent deed and shell company and real estate transaction involving the 

Lions Head lane home involving both Ted Bernstein and his counsel Alan Rose, See, Petition 

for All Writs Act Injunction Paragraphs 146-153..  

13. I can also state to this Court upon information and belief with the source being a direct family 

member ( sister ) of deceased Mitchell Huhem that the PBSO had informed them that the 

family would be notified when the Investigation was closed and that as of yesterday, Tuesday 
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May 10, 2016 the family member sister reports she was directly told by a Supervisor in the 

PBSO Central Records Unit that the Status of the Case had now suddenly changed to 

“Blocked” Status and the case is Not “Open” nor “Closed” and that “Blocked” meant no one 

internally could access the Case files and further stated that one of the possible reasons a case 

could become “Blocked” is if an Outside Agency like the State’s Attorney’s Office was 

reviewing the case or if a new lead had developed on what happened.  

14. I can further say upon information and belief from the Mitchell Huhem family members ( 

sisters ) that as of this Tuesday, May 10, 2012 the PBSO still had not interviewed them for 

alleged multiple contradictions in the storyline provided by Mitchell Huhem’s wife Deborah 

Huhem in the days after the body was discovered and further that Ted Bernstein had claimed 

to one sister that he was supposed to be meeting with Mitchell Huhem on the morning the 

body was allegedly discovered and that Ted Bernstein portrayed himself as a “close friend” of 

Mitchell Huhem’s, yet according to the sister the PBSO had not even interviewed Ted 

Bernstein about the case as of March 10, 2016.  

15. Ted Bernstein’s counsel, Alan Rose, however, had claimed in an Electronic mail ( email ) sent 

to myself along the wires dated March 10, 2016 in part as follows: “Neither Ted nor anyone 

else on your mother's side of this sale knew or needed to know about the buyer.” 

16. Yet, pictorial evidence is available showing Ted Bernstein and Mitchell Huhem together for 

Thanksgiving Dinner in Nov. of 2015 and according to Mitchell Huhem’s sister, Mitchell’s 

wife was “staying” with Ted Bernstein and Debbie Bernstein at their intra-coastal home in 

Florida in the days after the body was allegedly discovered, Mitchell Huhem’s wife Deborah 

had waited approximately 15-20 hours to even notify any of Mitchell’s blood relative family 

members including the sisters and Mitchell’s mother that he was even deceased, Deborah 
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Huhem was constantly on the phone with attorney Laurence Pino who was directly involved 

in setting up the fraudulent shell company that had allegedly taken the Deed to the Lion’s 

Head home by Deed signed by Ted Bernstein and Alan Rose, and Laurence Pino was 

directing or advising Deborah Huhem to Deny family members access to the Lions Head 

home to see the scene of the event and further denied the family members permission to view 

the body.   

17. According to the Mitchell Huhem sister’s, ultimately after the Mother flew in the next day she 

insisted seeing the Lions Head Home and scene where graphic photos of a pool of blood was 

found in the garage and Boxes upon boxes were found everywhere in the garage and 

elsewhere and while it is not known if any of the boxes contained Records and Documents 

from Simon Bernstein’s life and business, one of the sisters did indicate that at least a Medical 

Record of Simon Bernstein’s had been found in the upstairs part of the home near a closet.  

18. Thus, I bring these matters to the Court’s attention not only to correct the factual record as I 

understand it as there is no “Official” finding of “Suicide” to my knowledge by the PBSO 

currently, but also alerting the Court in advance that further investigation by authorities could 

yield new evidence which may be relevant to this action as one of the many outstanding items 

is the whereabouts and proper Inventory and documentation of where All of Simon 

Bernstein’s Business records, files and documents have gone.  See Petition for All Writs.  

19. I remind this Court that after my father Simon Bernstein had passed away and allegations of 

being “poisoned” had been made at the Hospital, that Ted Bernstein indicated he and his 

lawyers would be handling the matters with the police and autopsy, that when I went to my 

father’s home at Lions Head I discovered his entire hard drive of files and business records 

has been wiped clean and missing, that when the PBSO did eventually come by on the claim 
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of my father being “poisoned” the PBSO did not even enter the Home to check all the 

Medications and related matters in the home while I was present and claimed they would 

return to do so, and after that I was never allowed entry to the home again and have not been 

in the home since that time in 2012, that I later found the PBSO had instead docketed the 

investigation of “poisoning” as a “Hospital Medical Records Check”, and further that I was 

personally present at the home but Court ordered by Judge Colin to remain outside in on or 

about March of 2015 when Joy Foglietta, attorney of the Brian O’Connell firm as PR of the 

Estate were doing their “complete” Inventory and removal of ALL such items, records, etc in 

the home.  

20. Thus, there may be relevance as far as pattern and practice by the PBSO in “skewing”, 

“sabotaging” and “steering” investigations as it relates to the investigation of the Mitchell 

Huhem matter. 

Reliance on Judge St. Eve Order to determine Futility is Misplaced and rests on erroneous 

Facts  

21. Respectfully, the reliance by Adam Simon and Ted Bernstein on Hon. Judge St. Eve’s Order 

dismissing the Tescher and Spallina law firm to determine that any amendment would be 

futile is misplaced and is based upon an erroneous state of facts. 

22. This Order cited to Plaintiff’s First Amended Complaint in Paragraph 8 as follows: “Eliot 

Bernstein, the sole non-consenting adult child of Simon Bernstein, holds the 

remaining twenty percent of the beneficial interest in the BERNSTEIN TRUST, and is 

representing his own interests and has chosen to pursue his own purported claims, pro se, in 

this Matter.” 

23. These are erroneous facts.  
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24. I had no knowledge that Ted Bernstein or any of the parties had filed in the instant lawsuit and 

action until I was brought in as a Defendant by the insurer, thus these facts relied upon were 

erroneous.   

25. Instead at the time I was waiting to see a Florida filed action to determine a Trust since the 

Trust was allegedly lost.  

26. But for the fraudulent filing by Ted Bernstein and Adam Simon, I would have and should 

have been a proper Plaintiff in a properly filed action to determine a proper Trust, Trustee and 

policy herein and should not have been “cornered” and had my rights to seek proper Counter-

claims against proper parties restricted or limited in the manner in which this Order did 

cornering me in as Defendant in an impleader action and the Plaintiffs should not be 

benefitting by their own fraud in this regard.  

27. Moreover, the case cited and relied upon by Hon. Judge St. Eve is a District court case from 

New York which does not appear to be binding and also should not be used to achieve such a 

substantial prejudice and injustice.  

28. Other Federal Rules of Civil Procedure apply to adding parties and claims.  

29. FRCP Rule 13 on Counterclaims and Cross-claims provides in part “ h) Joinder of 

Additional Parties. Persons other than those made parties to the original action may be made 

parties to a counterclaim or cross-claim in accordance with the provisions of Rules 19 and 

20.” 

30. With respect to Heritage, Jackson and the Re-Insurer, these parties should not have been 

released from the case in the absence of a produced policy and contract.  This court simply 

does not know if the amount deposited into the Court is correct without a contract. 

Case 1:13-cv-03643   Document 237   Filed 05/12/16   Page 8 of 17   PageID 3895
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



31. "It is well established that a party to a contract which is the subject of the litigation is 

considered a necessary party." Ryan v. Volpone Stamp Co., Inc., 107 F. Supp.2d 369, 387 

(S.D.N.Y. 2000);see also Global Discount Travel Services, LLC v. Trans World Airlines, Inc., 

960 F. Supp. 701, 707-708 (S.D.N.Y. 1997).  

32. These parties should be added back in either under Rule 19(a) as necessary parties or Rule 20 

as part of the same transaction and occurrence and common nucleus of operative facts.  

33. The same should apply to Tescher & Spallina either as necessary parties or under the same 

transaction and occurrence and common nucleus of operative facts.  

34. Tescher and Spallina  were the Estate planners for Simon and Shirley Bernstein who “should 

have” knowledge and possession of any such Trust and insurance policies and contracts.  

35. New facts have emerged well beyond the time of my original Answer and as recently as Dec. 

2015 when shown that Ted Bernstein and his counsel Alan Rose were “working with” Robert 

Spallina as their primary “witness” in an orchestrated “one-day” pre-determined “validity” 

trial where Robert Spallina directly provides false and misleading testimony about his status 

of pleading to criminal conduct for Insider Trading and SEC Consent Order and by the 

discovery that no one knows where the “original” files are and that Ted Bernstein somehow 

has never seen an “original” Trust in his entire time as alleged “Trustee” either in this case or 

any of the Florida cases.  

36. In Rotter v Leahy,  93 F. Supp.2d 487, 499 (S.D.N.Y. 2000)  it was determined that in order to 

successfully oppose a motion to amend based upon undue delay, the moving party "must 

make a showing of substantial and undue prejudice resulting from the delay". 

37. Neither Ted Bernstein nor Adam Simon have shown “substantial” and “undue prejudice” 

resulting from any delay by Eliot Bernstein and in fact, an Amended complaint will amply 
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show that virtually all such delay has been caused by the actions of Ted Bernstein and those 

acting in concert with him in this case which appears nothing more than a fraud inside a fraud 

in a coverup of a fraud between both this action and actions in Florida and that Eliot Bernstein 

has had exhaustive amounts of time spent peeling apart and deciphering all such fraud where 

it has already been established that a Notary employee directly under Robert Spallina’s 

control, one Kimberly Moran, had committed 6 counts of forgery in parts of the Florida case, 

where Robert Spallina has admitted to the PBSO of fraudulently altering part of Shirley’s 

Trust and then admitting on the stand to dropping such fraudulent document in the US mails 

to one of my attorneys who was bullied off the case.  

Recent Misleading and False Actions before this Court by Adam Simon and Ted Bernstein 

38. Even Adam Simon’s actions in the Response by claiming my “standing” has been removed in 

Florida is itself a false and misleading action in material respects.  

39. Adam Simon would have this Court believe that such a finding came after a Due Process 

hearing but nothing could be further from the truth.  

40. In fact, such finding by one John Phillips came at what is called a “UMC” hearing, Uniform 

Motion Calendar hearing which by its very nature is NON-evidentiary and thus not as the 

result of some fully litigated due process hearing.  

41. The UMC hearings are set up for basic non-contested matters and the like and each party is 

only give 5 minutes to speak and by the words at Judge Phillips own web page are Non-

evidentiary. See, “PROBATE/GUARDIANSHIP U.M.C. HEARINGS (Non-evidentiary 

matters and/or ex-parte matters) are held on Tuesdays and Thursdays in Courtroom #3 at 

8:30 a.m.”. http://15thcircuit.co.palm-beach.fl.us/web/judge-phillips/divinstructions 
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42.  And to further show the fraud upon fraud and lack of due process, such UMC hearing came 

up after a pre-determined “Validity” trial which was limited to one day only regardless of 

what evidence or testimony came up and was Expressly not a “Construction” hearing in 

relation to the construction and meaning of any such instruments but only if somehow 

“validly” executed.  

43. Thus there had been no such Construction hearing at the time my standing was removed at a 

non-evidentiary hearing and still has been no such Construction hearing and where the 

validity hearing was based on copies only of testamentary documents and no originals were 

produced and no one knew exactly where they were despite Tescher and Spallina being court 

ordered to turn over ALL records and documents upon their resignation upon admission of 

fraudulently creating a Shirley Trust document.  

44. As shown in the Petition for All Writs Injunction, the parties went into “high gear” after this 

Court closed submissions on the Summary Judgement to then obtain Orders in the Florida 

Court on Validity which I had been seeking for 2 years prior and as alleged these were 

orchestrated in violation of Florida’s own Civil procedure and constitutional due process for 

the very purpose of obtaining collateral advantage in this case as well while simultaneously 

blocking Discovery, production compliance and necessary witnesses as the Court simply 

would not allow the time beyond “one-day” and was further orchestrated so that no attorney 

was present to Cross-examine any of Ted Bernstein’s witnesses as Creditor William 

Stansbury’s attorney Peter Feaman kept saying the PR attorney Brian O’Connell would be 

present at the “validity” trial as the PR had filed a Motion to remove Ted Bernstein as counsel 

but at the last moment made some type of “agreement’ with Ted Bernstein and thus the Estate 
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was not even represented by counsel at any such “validity” hearing where estate of Simon 

documents were being validated in a non legally related Shirley Trust hearing.  

45. That a stay for minor children to have counsel was denied at the hearing and the minor 

children and other qualified beneficiaries were not present or represented. 

46. Moreover, the Trusts and other items sought to be determined and added here as amended 

claims include Trusts that were never produced or determined in Florida in any event.  

47. Still and all more important as Ted Bernstein’s counsel Alan Rose has only recently admitted 

that the very Trust that he sued me under for the Validity trial itself is a Trust that did not 

exist, never existed, still does not exist all of which has relevance to the claims to be added 

herein.  

48. "Delay must be considered in context; not all delay will result in denial of a motion to 

amend."Oneida Indian Nation of New York State v. County of Oneida, N.Y., 199 F.R.D. 61, 

74(N.D.N.Y. 2000); see also Messier v. Southbury Training School,No. 3:94-CV-1706, 1999 

WL 20907, at *3 (D. Conn. Jan. 5, 1999) ("mere delay, absent a showing of bad faith or undue 

prejudice, does not provide a basis for denial of leave to amend") (citing State Teachers 

Retirement Bd. v. Fluor Corp., 654 F.2d 843, 856(2d Cir. 1981)); See The Randolph 

Foundation v Duncan, 00 Civ. 6445 (AKH)(THK) (S.D.N.Y. Jan 09, 2002). 

https://casetext.com/case/the-randolph-foundation-v-duncan 

49. I can provide to this Court exhibits showing approximately 112 Email Communications alone 

from Ted Bernstein’s counsel Alan Rose where approximately 40 of which had Attached 

documents just during the timeframe of when this Court closed Summary Judgment until 

approximately the time of my All Writs filing in Feb. 2016, plus approximately 200 emails 

during the same time from the Florida Courts and 80+ submissions by PR Brian O’Connell.  
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50. It is asserted that this alone is likely part of a scheme to keep me occupied so that getting to 

the business of filings to advance my rights and claims becomes impossible but nonetheless 

this provides further context for any such “delay” particularly where there are multiple 

investigations and fraud is widespread and has to be considered in each and every submission 

and document and filing etc.  

51. From the Randolph Foundation case above, see also Schwimmer v. Guardian Life Ins. Co., 

No. 93 Civ. 0428 (RWS), 1996 WL 146004, at *3 (S.D.N.Y. Apr. 1, 1996) (granting leave to 

amend where amendment was "not so frivolous or outlandish to render it futile," even though 

amended complaint would not with stand summary judgment motion);Hall v. Prendergast, 

No. 91 Civ. 3829 (CSH), 1992 WL 88143, at *4(S.D.N.Y. Apr. 22, 1992) ("A proposed 

amendment is considered futile if it is `clearly frivolous.'") (citation omitted); Lerman v. 

Chuckleberry Publishing, Inc., 521 F. Supp. 228, 231 (S.D.N.Y. 1981) ("[U]ness a proposed 

claim is clearly frivolous or legally insufficient on its face, the court should not consider the 

merits of a claim or defense on a motion to amend."). 

52. My submissions on the motion and Petition for All Writs outline at least a colorable claim.  

53. I specifically sought instruction from the Court as to whether the Proposed Amended 

Complaint was necessary for filing this motion.  

54. If failure to attach such a Proposed Amended Complaint is the basis to deny my motion, I 

respectfully seek leave to cure by submitted the Proposed Amendment but respectfully seek 

an additional 30 days or reasonable timeframe as I am also facing several deadlines in the 

Florida Appeals Court where I am also facing hurdles of being denied proper access to the full 

Record and additional hurdles on indigency etc and at least seek a reasonable time to submit 

such Proposed Amendment.  
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55. Further, the Storm v Storm ( 7th Circuit ) case cited by Plaintiff is used improperly and was 

also decided before the US Supreme Court’s Decision in Marshall v Marshall 547 U.S. 293; 

126 S. Ct. 1735; 164 L. Ed. 2d 480; 2006.  

56.  In fact the Marshall v Marshall US Supreme Court case itself refers to the Storm v Storm 

case in further stated, “As the Court of Appeals correctly observed, Vickie's claim does not 

"involve the administration of an estate, the probate of a will, or any other purely probate 

matter." 392 F.3d at 1133. Provoked by Pierce's claim in the bankruptcy proceedings, Vickie's 

claim, like Carol Ankenbrandt's, alleges a widely recognized tort. See King v. Acker, 725 

S.W.2d 750, 754 (Tex. App. 1987); Restatement (Second) of Torts § 774B (1977) ("One who 

by fraud, duress or other tortious means intentionally prevents another from receiving from a 

third person an inheritance or gift that [s]he would otherwise have received is subject to 

liability to the other for loss of the inheritance or gift."). Vickie seeks an in personam 

judgment against Pierce, not the probate or annulment of a [***36] will. “ 

57. Even the Storm v. Storm 7th Circuit case recognized that a Federal court could hear claims of 

neglect and mismanagement against a Trustee or PR from a probate case or will.  

58.  And Trusts being civil are non-probate in the first place.  

59. A party may obtain a federal judgment that the party has a valid claim against an estate for a 

specific amount of money. However, the federal court may not order payment of the money, 

because that would be an assumption of control over property under probate. Turton v. Turton, 

644 F.2d 344 (5th Cir. 1981.  

60. A party may bring an action in federal court against a former personal representative for civil 

theft, RICO violation, breach of fiduciary, conversion, and tortious interference. 

 Glickstein v. SunBank/Miami, 922 F.2d 666, 672, n. 13 (11th Cir. 1991). 
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61.  Thus, having shown at least a colorable claim, Plaintiff’s have not met their burden of 

showing substantial and undue prejudice or futility.  

 

WHEREFORE, Third-Party Defendant Eliot I. Bernstein respectfully requests that this Court 

deny the opposition by Plaintiffs and grant the Motion for Leave to Amend and should a 

proposed Amended Complaint be required seeks a reasonable time to submit based upon the 

Appeals schedule in Florida and for such other and further relief as may be just and proper.  

 

Respectfully Submitted, 
 

Date: May 12, 2016 

 
 /s/ Eliot Ivan Bernstein 
___________________ 
Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff 
PRO SE 
2753 NW 34th St. 
Boca Raton, FL 33434  
Telephone (561) 245-8588   
iviewit@iviewit.tv   
www.iviewit.tv   

 
 CERTIFICATE OF SERVICE 

  I HEREBY CERTIFY that on May 12, 2016 I electronically filed the foregoing with the 

Clerk of the Court using CM/ECF and/or email.  I also certify that the foregoing is being served 

this day on all counsel of record identified below via transmission of Notices of Electronic Filing  
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generated by CM/ECF or in some other authorized manner. 

  

/s/ Eliot Ivan Bernstein 
___________________ 
Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff 
PRO SE 
2753 NW 34th St. 
Boca Raton, FL 33434  
Telephone (561) 245-8588   
iviewit@iviewit.tv   
www.iviewit.tv   

  

SERVICE LIST 

 James J. Stamos and 
STAMOS & TRUCCO LLP 
One East Wacker Drive, Third Floor 
Chicago, IL 60601 
Attorney for Intervenor, 
Estate of Simon Bernstein 
jstamos@stamostrucco.com, 

dvasquez@stamostrucco.com 
and 
Kevin Patrick Horan 

sberkin@stamostrucco.com, 

khoran@stamostrucco.com 

Adam Michael Simon, Esq.
#6205304 
303 East Wacker Drive, Suite 
2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 
asimon@chicago‐law.com 

Ted Bernstein,
880 Berkeley 
Boca Raton, FL 33487 
tbernstein@lifeinsuranceconcepts.com 

Alan B. Rose, Esq. 
PAGE,MRACHEK,FITZGERALD, 
ROSE, KONOPKA, THOMAS & 
WEISS, P.A. 
505 South Flagler Drive, Suite 600 
West Palm Beach, Florida 33401 
arose@pm-law.com 
and 
arose@mrachek-law.com 

Pamela Simon
President 
STP Enterprises, Inc. 
303 East Wacker Drive 
Suite 210 
Chicago IL 60601-5210 
psimon@stpcorp.com 
  

Estate of Simon Bernstein 
Personal Representative 
Brian M. O'Connell, Partner and 
Joielle Foglietta, Esq. 
Ciklin Lubitz Martens & O’Connell 
515 N Flagler Drive 
20th Floor 
West Palm Beach, FL 33401 
boconnell@ciklinlubitz.com 
  

Jill Iantoni 
2101 Magnolia Lane 
Highland Park, IL 60035 
jilliantoni@gmail.com 

Lisa Friedstein

2142 Churchill Lane 
Highland Park, IL 60035 
Lisa@friedsteins.com 

David B. Simon, Esq. 
#6205304 
303 East Wacker Drive, Suite 2725 
Chicago, Illinois 60601 
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lisa.friedstein@gmail.com

lisa@friedsteins.com 
Attorney for Plaintiffs 
(312) 819-0730 

Michael Duane Sanders mds@pw‐

law.com, sjohnson@pw‐law.com 
Glenn E. Heilizer 

glenn@heilizer.com 
John M. O'Halloran joh@mcveyparsky‐

law.com 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.: 1:13−cv−03643

Honorable John Robert
Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, May 12, 2016:

            MINUTE entry before the Honorable John Robert Blakey: Case called for motion
hearing on 5/12/2016 and no one appeared, either initially or when the case was recalled
at the end of the Court's status and motion call. Neither side advised the Court of any
conflict. Status hearing reset to 5/26/2016 at 9:45 AM in Courtroom 1725. Failure to
appear on 5/26/2016 may result in dismissal of this case for want of prosecution pursuant
to Local Rule 41.1. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      )  

Defendant,      ) Filers: Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon, Adam M. Simon,  

COMPANY                                        )           David B. Simon, The Simon Law Firm, 

            )  STP Enterprises, Inc. (“Movants”).  

)             

Counter-Plaintiff         )  

) MOVANTS’ MOTION FOR SUMMARY  

) JUDGMENT AS TO ELIOT 

) BERNSTEIN’S COUNTERCLAIMS,  

v.      ) CROSS-CLAIMS AND THIRD-PARTY 

      ) CLAIMS (“ELIOT’S CLAIMS”) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 
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     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 
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NOW COMES the above-named Counterdefendants, Cross-defendants and Third-party 

defendants (“Movants”), by and through their undersigned counsel, and pursuant to Fed. R. Civ. 

P. 56(a) and Local Rule 56.1, move the Court for summary judgment as to each and every one of 

Eliot’s counterclaims, cross-claims and third-party claims. In support thereof Movants state as 

follows: 

1. The undisputed facts and evidence supporting this motion are set forth more fully 

in the accompanying Statement of Material Undisputed Facts Pursuant to Local Rule 56.1(a); the 

Appendix of Exhibits; and referenced in the Memorandum of Law in Support of Movant’s Motion 

for Summary Judgment.   

2. This action was originally filed by the Simon Bernstein Irrevocable Insurance Trust 

dated 6/21/95 against Heritage Union Life Insurance Company (the “Insurer”) in the Circuit Court 

of Cook County. The Action related to Plaintiff’s claim to certain death benefit proceeds (“Policy 

Proceeds”) payable under a life insurance policy (the “Policy”) insuring the life of Simon Bernstein 

who passed away in September of 2012. 

3. The Insurer removed this Action from Cook County to the Northern District, and 

filed an Interpleader Action. 

4. The Insurer did not dispute its liability under the Policy. Instead, the Insurer sought 

to interplead conflicting claimants to the Policy Proceeds, and deposit the Policy Proceeds with 

the Registry of the Court.  The Insurer accomplished this and after depositing the Policy Proceeds, 

the Insurer was dismissed from the litigation. 

5. The remaining parties have had access to the Policy records and all documents 

produced in this litigation, and have had ample time to conduct discovery.  The fact discovery 

deadline set by Judge St. Eve passed on January 9, 2015. [Dkt. #123]  
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6. Movants have established in their memorandum of law that there is no triable issue 

of fact and all Movants are entitled to summary judgment as to Eliot’s Claims as a matter of law. 

This motion shall be dispositive as to all of Eliot’s Claims and will significantly narrow the focus 

of these proceedings to where it belongs – determining the beneficiary of the Policy Proceeds that 

remain on deposit with the Registry of the Court.  

WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court 

and enter an Order as follows: 

a) granting Movants’ motion for summary judgment in its entirety as to all of 

Eliot’s Claims; 

 

b) entering summary judgment for each Movant as to Eliot’s Claims, and 

terminating Movants on the docket, but solely in their capacities as counterdefendants, 

cross-defendants, or third party defendants to Eliot’s Claims; 

 

c) terminating Eliot Bernstein as a party to these proceedings in all capacities 

in which he appears on the docket; 

 

d) granting Movants such further relief as this court may deem just and 

proper. 

 

      Respectfully Submitted,  

 

/s/ Adam M. Simon 

Adam M. Simon (#6205304)   

 303 E. Wacker Drive, Suite 2725  

      Chicago, IL 60601 

      Phone: 313-819-0730 

      Fax: 312-819-0773 

      E-Mail: asimon@chicagolaw.com 

Attorney for Movants 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      )  

Defendant,      ) Filers: Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon, Adam M. Simon,  

COMPANY                                        )           David B. Simon, The Simon Law Firm, 

            )  STP Enterprises, Inc. (“Movants”).  

)             

Counter-Plaintiff         )  

) MOVANTS’ STATEMENT OF 

)  UNDISPUTED MATERIAL FACTS IN 

)  SUPPORT OF THEIR MOTION FOR 

)           SUMMARY JUDGMENT  

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 
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     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 
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Movants, pursuant to Rule 56 and Local Rule 56.1, submit the following statement of 

uncontested material facts, including an appendix of exhibits hereto, in support of their motion 

for summary judgment as to Eliot’s counterclaims, cross-claims and third-party claims (“Eliot’s 

Claims”). 

I. THE PARTIES 

The following is a review of the Parties (and entities named as potential parties) listed on the 

civil docket for this matter: 

1. Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (the “Bernstein 

Trust”), is an irrevocable life insurance trust formed in Illinois as further described below.  The 

Bernstein Trust is the original Plaintiff that first filed this action in the Circuit Court of Cook 

County.  The Insurer then filed a notice of removal to the Northern District of Illinois.  The 

Bernstein Trust has also been named as a Counterdefendant to Eliot’s Claims.  The Bernstein 

Trust is represented by counsel, Adam M. Simon.  (Ex. 1, Aff. of Ted Bernstein, ¶21)  

2. Bank of America, N.A. (“Bank of America”), was named a party to Heritage’s 

counterclaim for Interpleader.  Bank of America was terminated as a co-Plaintiff on January 13, 

2014, and the Insurer voluntarily dismissed Bank of America as a Third-Party Defendant on 

February 14, 2014. (Dkt. #97; Ex. 1, Aff. of Ted Bernstein, ¶22) 

3. Eliot Bernstein (“Eliot”) was named a Party by virtue of Heritage’s counterclaim 

for Interpleader, and Eliot filed third-party claims against several Parties described herein 

making Eliot a Third-Party Plaintiff as well (“Eliot’s Claims”).  Eliot is the third adult child of 

Simon Bernstein.  Eliot is representing himself, and/or his children, pro se in this matter.  

(Ex. 1, Aff. of Ted Bernstein, ¶23) 

Case 1:13-cv-03643   Document 240   Filed 05/21/16   Page 3 of 13   PageID 3912
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



4 

 

4. United Bank of Illinois, now known as PNC Bank, was named as a third-party 

defendant in Heritage’s counterclaim for Interpleader.  PNC Bank was served on August 5, 2013, 

and has never filed an appearance or answer. (Dkt. #25; Ex. 1, Aff. of Ted Bernstein, ¶24) 

 

5. “Simon Bernstein Trust. N.A.” was named a Party to Heritage’s counterclaim for 

interpleader. “Simon Bernstein Trust, N.A.”.  There are no Policy records produced by the 

Insurer indicating that a policy owner ever submitted a beneficiary designation naming Simon 

Bernstein Trust, N.A. as a beneficiary of the Policy.  No one has submitted a claim to the Policy 

Proceeds with the Insurer on behalf of an entity named “Simon Bernstein Trust, N.A.”.            

(Ex. 2, Aff. of Don Sanders, ¶69 and ¶78) 

6. Ted Bernstein, as Trustee, of the Bernstein Trust retained Plaintiff’s counsel and 

initiated the filing of this Action.  Ted Bernstein, is also a co-Plaintiff, individually, and has been 

named as a Counter-defendant and Third-Party Defendant to Eliot’s Claims.  Ted Bernstein is 

the eldest of the five adult children of Simon Bernstein.  Ted Bernstein is represented by counsel, 

Adam M. Simon. (Ex. 1, Aff. of Ted Bernstein, ¶25)  

7. First Arlington National Bank was named as a Third-Party Defendant by virtue of 

Heritage’s counterclaim for Interpleader. First Arlington National Bank was never served by 

Heritage, and instead Heritage served JP Morgan Chase Bank as First Arlington Bank’s alleged 

successor and JPMorgan Chase Bank was substituted as a party in place of First Arlington 

National Bank on 10/16/2013.  (Dkt. #44; see also JP Morgan Chase Bank at Par. 12 below; 

Ex. 1, Aff. of Ted Bernstein, ¶26) 

8. Lisa Sue Friedstein is a co-Plaintiff and has been named as a third-party defendant 

to Eliot’s Claims.  Lisa Sue Friedstein is the fifth adult child of Simon Bernstein.  Lisa Sue 

Case 1:13-cv-03643   Document 240   Filed 05/21/16   Page 4 of 13   PageID 3913
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



5 

 

Friedstein is now appearing pro se, and was formerly represented by counsel, Adam M. Simon. 

(Ex. 3, Aff. of Lisa Friedstein, ¶2, ¶3, ¶6 and ¶23) 

 

9. Jill Marla Iantoni is a co-Plaintiff and has been named as a third-party defendant 

to Eliot’s Claims.  Jill Marla Iantoni is the fourth adult child of Simon Bernstein.  Jill Marla 

Iantoni is appearing pro-se and was formerly represented by counsel, Adam M. Simon. (Ex. 4, 

Aff. of Jill Iantoni, ¶2, ¶3, ¶6 and ¶23) 

10. Pamela Beth Simon is a co-Plaintiff and has been named as a third-party 

defendant to Eliot’s Claims.  Pamela Beth Simon is the second adult child of Simon Bernstein. 

Pamela Beth Simon and is represented by counsel, Adam M. Simon. (Ex. 5, Aff. of Pam Simon, 

¶2, ¶3, ¶6 and ¶38.) 

11. Heritage is the successor life insurer to the original insurer, Capitol Banker Life, 

that originally issued the Policy in 1982.  Heritage was terminated as a party on February 18, 

2014 when the court granted Heritage’s motion to dismiss itself from the Interpleader litigation 

after having deposited the Policy Proceeds with the Registry of the Court pursuant to an Agreed 

Order.  The amount of the Policy Proceeds (plus interest) on deposit with the Registry exceeds 

$1.7 million. (Dkt. #101 and Ex. 1, Aff. of Ted Bernstein, ¶30) 

12. J.P. Morgan Chase Bank, N.A., (“J.P. Morgan”) was named as a third-party 

Defendant by virtue of Heritage’s counterclaim for Interpleader.  In its claim for Interpleader, 

Heritage named J.P. Morgan, as a successor to First Arlington National Bank (described above).  

J.P. Morgan filed an appearance and answer to Heritage’s counterclaim for Interpleader in which 

it disclaimed any interest in the Policy Proceeds. J.P. Morgan then filed a motion for judgment 
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on the pleadings to have itself dismissed from the litigation, and the court granted the motion.  

As a result, J.P. Morgan was terminated as a party on March 12, 2014. (Dkt. #105;  

Ex. 1, Aff. of Ted Bernstein, ¶31) 

13. William Stansbury filed a motion to intervene in this action, but his motion to 

intervene was denied, and he was terminated as a non-party intervenor on January 14, 2014. 

(Dkt. #74; Ex. 1, Aff. of Ted Bernstein, ¶32) 

14. Adam M. Simon is counsel himself, and for the Bernstein Trust, Ted Bernstein 

(individually and as trustee), Pamela B. Simon, David B. Simon, The Simon Law Firm, and STP 

Enterprises, Inc. four of the five adult children of Simon Bernstein.  Adam M. Simon was named 

a third-party defendant to Eliot’s Claims.  Adam M. Simon is the brother-in-law of Pamela B. 

Simon, and the brother of David B. Simon.  (Ex. 1, Aff. of Ted Bernstein, ¶33)     

15. National Service Association, Inc. (of Illinois) was a corporation owned by the 

decedent, Simon Bernstein.  According to the public records of the Secretary of State of Illinois, 

National Service Association, Inc. (of Illinois) was dissolved in October of 2006. There is no 

record of Eliot having obtained service of process upon National Service Association, Inc. 

because it is dissolved and has been for over 7 years.  (Ex. 1, Aff. of Ted Bernstein, ¶34) 

16. Donald R. Tescher, Esq. was named a Third-Party Defendant to Eliot’s Claims.  

Donald R. Tescher is a partner of in the firm of Tescher & Spallina. Donald R. Tescher was 

terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s 

claims on March 17, 2014. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶35)  

17. Tescher and Spallina, P.A. was a law firm whose principal offices were formerly 

in Palm Beach County, FL.  Tescher and Spallina, P.A. was named a Third-Party Defendant to 

Eliot’s Claims.  Tescher & Spallina, P.A. Donald R. Tescher was terminated as a party to this 
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matter when the court granted his motion to dismiss as to the Eliot’s Claims. (Dkt. #106; Ex. 1, 

Aff. of Ted Bernstein, ¶36)  

18. The Simon Law Firm was named a Third-Party Defendant to Eliot’s Claims.  The 

Simon Law Firm is being represented by counsel, Adam M. Simon.   

19. David B. Simon is the husband of Pam Simon, and the brother of counsel, Adam 

M. Simon and was named a Third-Party Defendant to Eliot’s Claims.  David B. Simon is being 

represented by counsel, Adam M. Simon. (Ex. 6, Aff. of David Simon, ¶20 and ¶29) 

20. S.B. Lexington, Inc. was a corporation formed by Simon Bernstein.  According to 

the records of the Secretary of State of Illinois, S.B. Lexington, Inc. was dissolved on April 3, 

1998.  (Ex. 1, Aff. of Ted Bernstein ¶39, Dep. of David Simon, p. 51:13-18)  

21. S.B. Lexington, Inc. Employee Death Benefit Trust (the “VEBA Trust”) was 

named a Third-Party Defendant by virtue of Eliot’s Claims, and was a Trust formed by Simon 

Bernstein in his role as principal of S.B. Lexington, Inc.  The VEBA Trust was formed pursuant 

to I.R.S. Code Sec. 501(c)(9) as a qualified Employee Benefit Plan designed to provide a death 

benefit to certain key employees of S.B. Lexington, Inc.  The VEBA was dissolved in 1998 

concurrently with the dissolution of S.B. Lexington, Inc.  (Ex. 7, Dep. of David Simon, p. 

51:13-18; Ex. 30, Aff. of Ted Bernstein, ¶40) 

22. Robert Spallina, Esq. was named a Third-Party Defendant to Eliot’s Claims.  

Robert Spallina is a partner of in the firm of Tescher & Spallina, P.A.  Robert Spallina was 

terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s 

Claims on March 17, 2014. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶41)  
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23. S.T.P. Enterprises, Inc. was named a Third-Party Defendant to Eliot’s Claims. 

S.T.P. Enterprises, Inc. has filed an appearance and responsive pleading and is represented by 

counsel, Adam M. Simon.   (Dkt. #47; Ex. 5, Aff. of Pam Simon, ¶25) 

24. According to the records of the Secretary of State of Florida, National Service 

Association, Inc. (Florida) was a Florida corporation formed by Simon L. Bernstein.  National 

Service Association, Inc. (Florida) was named a Third-Party Defendant in Eliot’s Claims.  

According to the records of the Secretary of State of Florida, National Service Association, Inc. 

(Florida) dissolved in 2012. (Ex. 1, Aff. of Ted Bernstein, ¶42). 

25.  Benjamin Brown as Curator of The Estate of Simon Bernstein filed a motion to 

intervene in this litigation.  The court granted the motion to intervene on July 28, 2014, and as a 

result the Estate became a third-party claimant in the litigation. (Dkt. #121).  Subsequently, 

Brian O’Connell as successor Curator and Administrator Ad Litem of the Estate of Simon 

Bernstein filed a motion to substitute for Benjamin Brown, and the court granted the motion 

November 3, 2014. For purposes of this motion, Movants refer to this party as the “Estate of 

Simon Bernstein” or the “Estate”.  The Estate is represented by the law firm of Stamos & Trucco 

in this matter. (Dkt. #126; Ex. 1, Aff. of Ted Bernstein ¶43-¶44) 

II. THE POLICY AND POLICY PROCEEDS 

 

    26.   In 1982, Simon Bernstein, as Insured, applied for the purchase of a life insurance 

policy from Capitol Bankers Life Insurance Company, issued as Policy No. 1009208 (the 

“Policy”).  A specimen policy and a copy of the Schedule Page of the Policy are included in 

Movant’s Appendix to the Statement of Facts. (Ex. 2, Aff. of Don Sanders at ¶38, ¶39, ¶48, 

¶52; See Ex. 14). The amount of the Policy Proceeds (plus interest) on deposit with the Registry 
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of the Court exceeds $1.7 million. (Dkt. #101 and Ex. 1, Aff. of Ted Bernstein, ¶30).  The 

Policy defines “Beneficiary” as follows: 

A Beneficiary is any person named on our [the Insurer’s] records to receive proceeds of 

this policy after the insured dies.  There may be different classes of Beneficiaries, such as 

primary and contingent.  These classes set the order of payment.  There may be more than 

one beneficiary in a class.  Unless you provide otherwise, any death benefit that becomes 

payable under this policy will be paid in equal shares to the Beneficiaries living at the 

death of the Insured.  Payments will be made successively in the following order: 

(emphasis added) 

a. Primary Beneficiaries. 

b. Contingent Beneficiaries, if any, provided no primary Beneficiary is living at the 

death of the Insured.  

c. The Owner or the Owner’s executor or administrator, provided no Primary or 

Contingent Beneficiary is living at the death of the Insured. 

 

Any Beneficiary may be named an Irrevocable Beneficiary.  An irrevocable beneficiary 

is one whose consent is needed to change that Beneficiary.  Also, this Beneficiary must 

consent to the exercise of certain other rights by the Owner. We discuss ownership in   

part 2.   (SoF, ¶26; Ex. 7 at bates no. JCK00101) 

III. MOVANTS’ CLAIMS TO THE POLICY PROCEEDS 

 

27. Plaintiff’s claims to the Policy Proceeds are based on their allegations that the five adult 

children of decedent, INCLUDING ELIOT, are the beneficiaries of The Simon Bernstein 

Irrevocable Insurance Trust Dtd 6/21/95, and that this same Trust is the named beneficiary of the 

Policy Proceeds at issue (the “Stake”). (Ex. 8, Plaintiff’s First Amended Complaint). 

IV. ELIOT’S NON-EXISTENT CLAIM TO THE POLICY PROCEEDS 

 

28.  Eliot Bernstein filed counterclaims, third-party claims and cross-claims in this litigation 

(“Eliot’s Claims”). (Ex. 9, Eliot’s Claims). 

29.  The pleading setting forth Eliot’s Claims—not including exhibits—is seventy-two pages 

long and consists of one hundred and sixty-three separate paragraphs.  Eliot’s Claims are devoid 
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of any allegation or supporting facts to show that either Eliot or his children were ever named a 

beneficiary of the Policy Proceeds. (Ex. 9, Eliot’s Claims). 

     30. This is confirmed by the 30(b)(6) witness designated by the Insurer affirming that no 

Owner of the Policy ever submitted any change of beneficiary forms which were received by the 

Insurer that designated Eliot, or any of Eliot’s children as a beneficiary of the Policy. (Ex. 2, Aff. 

of Don Sanders, ¶65-¶68). 

V. ELIOT’S STATUS VIS-À-VIS THE ESTATE OF SIMON BERNSTEIN 

      31.  The case styled as In Re Estate of Simon L. Bernstein, has been pending in the Probate 

Division of the Palm Beach County Circuit Court in Florida since 2012.  In Re Estate of Simon 

L. Bernstein, No. 502012CP004391XXXNBIH.  

        32. A related case styled as Ted Bernstein, as Trustee of the Shirley Bernstein Trust 

Agreement dtd 5/20/2008 v. Alexandra Bernstein, et. al., has been pending in the same court 

before the same judges since 2014 involving matters related to a testamentary trust formed by 

Shirley Bernstein – Simon Bernstein’s spouse -- prior to her death.  Ted Bernstein, as Trustee of 

the Shirley Bernstein Trust Agreement dtd 5/20/2008 v. Alexandra Bernstein, et. al, No. 

502014CP003698XXXXNBIJ.  For purposes of this motion, the actions pending in Palm Beach 

County are referred to as the “Probate Action(s)”. 

33.  On December 15, 2015, after a trial was held in the Probate Actions, where Eliot 

Bernstein appeared and represented himself pro se, Judge John L. Phillips entered an Order 

including the following: 

a.  This was a “Final Judgment” on Count II of the Amended Complaint; 

b. A trial was held on December 15, 2015 pursuant to the Court’s Order setting trial 

on Amended Complaint Count II; 
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c. The Court received evidence in the form of documents and testimony of 

witnesses; 

 

d. The Court heard argument from counsel and pro se parties who wished to argue; 

e. The Court found that five testamentary documents, including the Will of Simon 

Bernstein and a Simon Bernstein Amended and Restated Trust Agreement dated 

July 25, 2012 are “genuine and authentic, and are valid and enforceable according 

to their terms.” 

 

f. That based on evidence presented, “Ted S. Bernstein, Trustee, was not involved in 

the preparation or creation of the Testamentary Documents…Ted S. Bernstein 

played no role in any questioned activities of the law firm of Tescher & Spallina, 

P.A., who represented Simon and Shirley when they were alive.  There is no 

evidence to support the assertion of Eliot Bernstein that Ted Bernstein forged or 

fabricated any of the Testamentary Documents, or aided or abetted others in 

forging or fabricating documents. The evidence shows Ted Bernstein played no 

role in the preparation of any improper documents, the presentation of any 

improper documents to the Court, or any other improper act, contrary to the 

allegations of Eliot Bernstein. 

 

g. This ruling is intended to be a Final Judgment under Rule 9.170 of the Florida 

Rules of Appellate Procedure...”  (Ex. 10, Probate Order of 12/15/15, Ted 

Bernstein, as Trustee of Shirley Bernstein Trust Agreement v. Alexandra 

Bernstein…Eliot Bernstein, et. al. No. 502014CP003698.)  (ADD 

TRANSCRIPT SHOWING ELIOT ATTENDED?).” 
 

34.  On April 8, 2016, Hon. John. L Phillips entered another Probate Order including 

the following findings: 

 

a. “This court determined after a trial held on December 15, 2015 that  

the beneficiaries of The Simon L. Bernstein Amended and Restated Trust 

Agreement dated 7/25/12 (the “Trust”) are Simon Bernstein’s ‘then living 

grandchildren’.  Under that ruling, Simon’s children -- including Eliot – are 

not beneficiaries of the Trust.” (insert footnote explaining that the Trust is 

beneficiary of the Will”). 

 

b. The Court has already determined in the related matter of the Shirley 

Bernstein Trust that Eliot Bernstein should not be permitted to continue 

representing the interests of his minor children, because his actions have been 

adverse and destructive to his children’s interest resulting in appointment of a 

guardian ad litem.  
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c. Accordingly, the Court appoints Diana Lewis to act as Guardian ad Litem to 

advance and protect the interests of Jo.B, Ja.B and D.B. as the guardian sees 

fit.  The Guardian ad Litem will have full power and autonomy to represent 

the interests of the Children of Eliot Bernstein, subject to the jurisdiction and 

review of the court.”  (Ex. 11, Order entered 4/8/16, Eliot Bernstein, et. al v. 

Theodore Stuart Bernstein, et al., No. 502015CP001162).” (Ex. 11, Probate 

Order entered 4/8/16) 

 

35.  In this same Probate Order, Judge Philips admonished Eliot that the court intended to 

use its “full measure of its coercive powers” to ensure Eliot’s, and anyone acting in concert with 

Eliot, non-interference with the guardian ad litem appointed for Eliot’s children. (emphasis 

added). (Ex. 11, Probate Order entered 4/8/16).  For purposes of this motion, the two orders 

attached as Ex. 10 and Ex. 11 are referred to as the “Probate Orders”.  

 

VI. THE ESTATE’S INTEREVENOR COMPLAINT 

    36. In its intervenor complaint, the Estate of Simon Bernstein, asserts that it has an 

interest in the policy because “Plaintiff cannot prove the existence of a Trust document; cannot  

prove that a trust was ever created; thus, cannot prove the existence of the Trust nor its status as 

purported beneficiary of the Policy.  In the absence of a valid Trust and designated beneficiary, 

the Policy Proceeds are payable to the Petitioner [Estate]…..”.  (Ex. 12 at ¶12, Estate’s 

Intervenor Complaint). 
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 VII. THE INSURER’S INTERPLEADER ACTION 

37.  A copy of the Insurer’s Interpleader Action is included in Movant’s Appendix to its 

Statement of Undisputed Facts as (Ex. 13, Insurer’s Interpleader Action).  In its Interpleader 

Action, the Insurer alleges that it failed to pay the Bernstein Trust’s death claim because the 

claimants could not produce an original or copy of an executed trust agreement, and because the 

Insurer received a letter from Eliot setting forth a potentially conflicting claim. (Ex. 13 at ¶22).  

       

 

 

 

Respectfully submitted, 

 

/s/ Adam Simon   

Adam Simon, Esq. 

#6205304 

303 East Wacker Drive 

Suite 2725  

Chicago, Illinois 60601 

(312) 819-0730 

Attorney for Plaintiffs-Movants 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )    

      ) Filers: 

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon,  

COMPANY                                        )           David Simon, Adam Simon, 

)  The Simon Law Firm, and STP 

)           Enterprises, Inc.  (“Movants”). 

Counter-Plaintiff         )  

) APPENDIX TO PLAINTIFFS’,  

) COUNTERDEFENDANTS AND THIRD 

)  PARTY DEFENDANTS 

) STATEMENT OF UNDISPUTED 

) MATERIAL FACTS IN SUPPORT OF 

) THEIR MOTION FOR 

)           SUMMARY JUDGMENT 

                                    )  

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 
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N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 

     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 

 

Movants, pursuant to Local Rule 56.1, submit the following appendix to their statement of 

uncontested material facts in support of their motion for summary judgment: 
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EXHIBIT # DESCRIPTION 

1 Affidavit of Ted Bernstein 

2 Affidavit of Don Sanders 

3 Affidavit of Lisa Friedstein 

4 Affidavit of Jill Iantoni 

5 Affidavit of Pam Simon 

 

6 Affidavit of David Simon 

 

7 Deposition of David Simon 

8 Plaintiff’s First Amended Complaint 

9 Eliot Bernstein’s Answer, Counterclaims, Cross-claims, and Third-party 

claims 

10 Probate Order entered 12/15/15 by Hon. John L. Phillips 

11 Probate Order entered 4/08/16 by Hon. John L. Phillips 

12 Estate Intervenor Complaint 

13 Insurer’s Interpleader Complaint 

14 Specimen Life Insurance Policy 
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EXHIBIT 1 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

v.      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland  

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      ) FILERS: 

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon, Adam M. Simon, 

COMPANY                                       )           David B. Simon, The Simon Law Firm, 

)  STP Enterprises, Inc. (“Movants”).            

Counter-Plaintiff         )  

)  

)  

)   

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 

     ) 

Third-Party Defendants. )   

________________________________ ) 
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      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 

 

NOW COMES, the above-referenced, Counter-defendants, Cross-defendants, and Third-

party defendants by and through their counsel Adam M. Simon, (collectively referred to as 

“Movants”), and respectfully submit this memorandum of law in support of their motion for 

summary judgment as to each and every one of Eliot Bernstein’s counterclaims, cross-claims and 

third-party claims (collectively referred to as “Eliot’s Claims”). 
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I. INTRODUCTION 

Movants shall demonstrate that all of Eliot’s Claims fail as a matter of law for several 

related reasons.  First, Eliot has not pled a claim to the Policy Proceeds as beneficiary, because 

he cannot.  He was never named a beneficiary of the Policy Proceeds on the records of the 

Insurer and neither were his children.  Next, Eliot’s Claims are indirect relying instead on the 

propositions that the Estate of Simon Bernstein (the “Estate”) is the beneficiary of the Policy 

Proceeds by default and that Eliot is a beneficiary of the Estate or a Simon Bernstein 

Testamentary Trust at issue in the Probate Actions.  But, as Movants will show neither 

proposition is true, and as a result Eliot cannot plead a viable cause of action against Movants.  

After sixty-one pages of allegations – violating both the rules of civil procedure and local 

rules requiring concise and plain statements of fact – Eliot finally sets forth seven counts styled 

as fraud, civil conspiracy, negligence, legal malpractice, abuse of process, breach of fiduciary 

duty and conversion. But, Eliot’s Claims also share a fatal flaw, and that is he has not and cannot 

plead damages because he merely alludes to purported beneficial interests without providing any 

allegation of facts, or supporting documentation that show he is a beneficiary of either the Estate 

of Simon Bernstein, or the Simon Bernstein testamentary trust at issue in the Probate Actions.  

To the contrary, Eliot has lost standing to participate in the Probate Actions on his own behalf 

after it was determined that the testamentary documents at issue in the Probate Actions are in fact 

valid, genuine and enforceable.  Judge John L. Philips also determined that Simon Bernstein’s 

grandchildren are the beneficiaries of his Estate, and none of his children are beneficiaries, 

including Eliot. Eliot also lacks standing to participate in the Probate Actions on behalf of his 

children as the court appointed a guardian ad litem to act on their behalf after finding Eliot’s 

actions in Florida to be “adverse and destructive” to his children’s interests.   
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A separate basis for granting third-party defendants’ motion for summary judgment was 

articulated by Judge St. Eve in her Order dismissing former third-party defendants, Tescher & 

Spallina.  Judge St. Eve found that since Eliot faces no potential liability in the instant action, 

Rule 14 did not authorize Eliot to file third-party claims against any third-party defendant. So, 

this same reasoning also applies to the remaining third-party defendants. And with regard to the 

sole issue raised by the Insurer’s interpleader action in the Northern District, Eliot has failed to 

produce any coherent set of facts, documentation or other evidence that Eliot or his children have 

ever been named a beneficiary of the Policy Proceeds on the records of the Insurer.   

II. BACKGROUND 

A.  SIMON AND SHIRLEY BERNSTEIN AND THEIR ESTATES 

Simon Bernstein, the insured and decedent in this matter, had a long career as a life 

insurance agent including owning and operating several insurance brokerages.  Simon Bernstein 

was married to his spouse, Shirley, for fifty-two years prior to Shirley’s death in 2010.   Simon 

and Shirley Bernstein had five children, whose names in order of age are as follows:  Ted 

Bernstein, Pamela Simon, Eliot Bernstein, Jill Iantoni, and Lisa Friedstein.   All five of Simon 

Bernstein’s children are now adults with children of their own.  Simon and Shirley Bernstein had 

ten grandchildren from their five children. (SoF ¶3, ¶6, ¶8, ¶9, ¶10).  Simon Bernstein was the 

Insured under the Policy. On the day Simon Bernstein passed away in 2012, Heritage was the 

successor insurer to the insurance company that issued the Policy.   (SoF ¶11, ¶26). 

Initially, the Bernstein Trust filed an action for breach of contract against Heritage in the 

Circuit Court of Cook County.  Heritage removed the action from Cook County Court to the 

Northern District of Illinois.  Heritage then filed a counterclaim for interpleader, and named the 

Bernstein Trust, Eliot Bernstein, and certain banks named in the caption above as potential 
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competing claimants to the Policy Proceeds.  With leave of court, Heritage deposited the Policy 

Proceeds with the Registry of the Court and was subsequently dismissed from the case. (SoF 

¶11, ¶37).  After being served, Eliot Bernstein appeared pro se and filed cross-claims, counter-

claims, and third-party claims (“Eliot’s Claims”) naming the existing parties and many new 

third-parties. (SoF ¶3, ¶25).  The Estate of Simon Bernstein was granted leave to intervene in 

August of 2014.  The Estate’s intervenor complaint alleges that if no other claimant can prove up 

their claim, then the Estate should take the Policy Proceeds by default. (SoF ¶3, ¶25). 

B. THE PARTIES 

Please see SoF ¶1-¶25 for a review of the identity and status of the parties. 1 

C. THE POLICY AND POLICY PROVISIONS 

 The Policy was originally purchased from Capitol Bankers by the VEBA in December of 

1982 to insure the life of Simon Bernstein and was issued as Policy No. 1009208. (SoF ¶26).  

The Policy provisions which set forth both the definitions of a beneficiary under the Policy, and 

the requirements for naming or changing a beneficiary of the Policy are the controlling factors in 

making the determination as to whom is the beneficiary of the Policy Proceeds. Bank of Lyons v. 

Schultz, 22 Ill.App.3d 410, 415, 318 N.E.2d 52, 57 (1st Dist. 1974) citing 2 Appelman, Insurance 

Law and Practice §921 (1966).   

The Policy includes the Insurer’s requirements for the Policy Owner to effectuate a 

change of beneficiary.  With regard to changing the beneficiary, the Policy provides as follows: 

The Owner or any Beneficiary may be changed during the Insured’s lifetime. We do not 

limit the number of changes that may be made. To make a change, a written request, 

satisfactory to us, must be received at our Business Office.  The change will take effect as 

of the date the request was signed, even if the Insured dies before we receive it.  Each 

                                                 

1 Pursuant to Local Rule 56.1, Movants are concurrently filing their Statement of Uncontested Material Facts 

(“SoF”) and Appendix of Exhibits thereto. 
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change will be subject to any payment we made or other action we took before receiving 

the request. (Ex. 14 at bates #JCK00103). (emphasis added).  

D. THE INSURED AND INSURER 

Simon Bernstein was the Insured under the Policy. (SoF, ¶26). The Insurer of the Policy 

changed over the life of the Policy from time to time through succession.  The Insurer has been 

previously dismissed from this case after having deposited the Policy Proceeds with the Registry 

of the Court. Prior to its dismissal, the Insurer did not dispute either the existence of the Policy or 

its liability for the Policy Proceeds following the death of the Insured.  (SoF ¶11, ¶37) 

E. THE POLICY PROCEEDS (THE “STAKE”) 

In the Insurer’s Complaint for Interpleader, the Insurer represented that the net death 

benefit payable under the Policy was $1,689,070 (less an outstanding policy loan). (Ex. 13, at 

¶17).  No objections were made by any Party to this litigation regarding the amount of the Policy 

Proceeds that the Insurer deposited with the Registry of the Court. In short, the amount of the 

Policy Proceeds is undisputed. (SoF ¶11). 

III. ARGUMENT 

A.  STANDARDS ON SUMMARY JUDGMENT  

Summary judgment is appropriate when “there is no genuine issue as to any material 

fact” and the movant “is entitled to judgment as a matter of law.”  Simon Bernstein Irrevocable 

Trust Dtd 6/21/95 v. Heritage Union Life Insurance Co., et al. No. 13 C 3643 (Dkt. #220) citing 

Spurling v. C & M Fine Pack, Inc., 739 F.3D 1055, 1060 (7TH Cir. 2014).  The party seeking 

summary judgment has the burden of establishing that there is no genuine dispute as to any 

material fact. Id citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  Only disputes “that 

might affect the outcome of the suit…will properly preclude the entry of summary judgment.” 

“When the material facts are not in dispute….the sole question is whether the moving party is 
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entitled to judgment as a matter of law.”  ANR Advance Transp. V. Int’l Bhd. Of Teamsters Local 

710, 153 F.3d 774, 777 (7th Cir. 1998).  If full summary judgment is not warranted, the court 

may grant partial summary judgment.  Fed R. Civ. P. 56(a).  But, summary judgment is not 

warranted “if the evidence is such that a reasonable jury could return a verdict for the non-

moving party,” and the Court must “construe all facts and reasonable inferences in the light most 

favorable to the non-moving party.  Simon Bernstein Irrevocable Trust Dtd 6/21/95, No. 13 cv 

3643 citing Liberty Lobby, 477 U.S. 242, 255 (1986), Carter v. City of Milwaukee, 743 F.3d 540, 

543 (7th Cir. 2014).  

B. ELIOT DOES NOT PLEAD A CLAIM TO THE POLICY PROCEEDS, AND 

INSTEAD IS SHOPPING FOR AN ALTERNATIVE FORUM TO SEEK RELIEF HE 

HAS BEEN UNABLE TO OBTAIN IN THE PROBATE ACTIONS. 

This motion for summary judgment does not seek a final determination that the Bernstein 

Trust exists and is entitled to the Policy Proceeds as beneficiary.  Instead, this motion is confined 

to exposing the deficiencies with Eliot’s Claims that entitle Movants to summary judgment as to 

those claims. Eliot’s Claims fail to set forth any facts or documents in support of his spurious 

allegations that either he or his children were named beneficiaries of the Policy. Eliot’s Claims 

relate almost exclusively to matters occurring in the Probate Actions and are devoted to seeking 

relief here that he was denied in Florida.  Instead of pleading a claim to the Policy Proceeds at 

issue in the instant litigation, Eliot pleads claims sounding in fraud, negligence, breach of 

fiduciary duty, conversion, abuse of legal process, legal malpractice and civil conspiracy relating 

primarily to the Probate Actions.  Eliot’s Claims and his efforts to amend those claims are 

nothing more than blatant -- but futile -- forum-shopping.     

None of the prayers for relief made for each of Eliot’s Claims seek the Policy Proceeds.  

Instead, in section “(i)” of his prayer for relief, Eliot asks the court to seize all records regarding 
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the Policies.  But, Eliot has all Parties’ Rule 26 production of documents including the Insurer’s 

records. And, Eliot had well over a year to conduct discovery. In short, this first prayer for relief 

is now moot because Eliot has had both access to the documents and records, and ample time to 

conduct discovery. (Ex. 9, pg.68). 

 In section “(ii)”, Eliot asks for court costs to be paid by the Parties not the Policy 

Owners.  This prayer for relief does not seek the Policy Proceeds. In section “(iii)”, Eliot states 

that he has asked the Probate Court in Florida to remove Ted Bernstein, Pam Simon, Donald 

Tescher and Robert Spallina from acting in any fiduciary capacity regarding the Estates of Simon 

or Shirley and Eliot asks this court for the identical relief.  First, Donald Tescher and Robert 

Spallina are no longer parties to this action as their motion to dismiss Eliot’s claims was granted. 

(SoF, ¶16, ¶17, and ¶22)  Second, this Court has no jurisdiction over the Estates of Simon and 

Shirley Bernstein as those matters are being administered and litigated in Palm Beach County, 

Florida. Dragen v. Miller, 679 F.2d 712 (7th Cir. 1982).   Third, as shown herein, Eliot has no 

standing in the Estate matters.  Fourth, Ted Bernstein was cleared of any wrongdoing and his 

role as Trustee was confirmed in the Probate Actions. (cite). But more to the point, once again 

Eliot’s third prayer for relief does not seek the Policy Proceeds. (Ex. 9, pg. 68). 

In section “(iv)” Eliot complains of parties abusing their fiduciary duty and demands that 

such parties be required to retain non-conflicted counsel.  Although this prayer is vague, it 

appears to be an attempt to have counsel for Movants disqualified.  This prayer for relief was 

previously denied by Judge Amy St. Eve when she denied Eliot’s motion to disqualify counsel 

(Dkt. #91).  And again, this prayer for relief also makes no mention of the Policy Proceeds. (Ex. 

9, pg.69).   
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  In section “(v)” Eliot asks the court to take judicial notice of the crimes alleged in his 

complaint and to use its court powers to “prevent any further crimes.”  This prayer for relief is so 

vague on its face that it would be impossible for this court to grant or enforce the relief sought.  

No specific redress is requested, and more to the point no demand is made for the Policy 

Proceeds. (Ex. 9, pg.70).  In section “(vi)” Eliot asks for permission to obtain ECF access. 

Movants have been receiving Eliot’s pleadings via ECF, and the ECF timestamps on Eliot’s 

pleadings indicate he has access.  In section (vii) Eliot asks for leave to amend his claims. None 

of these prayers for relief seek the Policy Proceeds. (Ex. 9, pg.70). 

 In section (viii), Eliot seeks $8 million, plus punitive damages, attorneys’ fees and costs. 

Eliot’s Claims contains no allegations of fact regarding the damages alleged that have any 

reasonable relation to the $8 million plus punitive damages award he seeks.  And the amount he 

seeks certainly bears no relation to the amount of Policy Proceeds on deposit which is 

approximately $1.7 million.  So Eliot’s final prayer for relief seeking money damages does not 

request either a determination that Eliot or his children are beneficiaries of the Policy Proceeds, 

nor does it make a demand for an award of the Policy Proceeds. (Ex. 9, ¶70). 

Eliot’s Claims are also based in part on his erroneous assumption that the determination 

of the beneficiary of the Policy proceeds must be made in Florida by the Probate Court, instead 

of the Northern District of Illinois where the Insurer filed its Interpleader and deposited the 

Policy Proceeds.  Eliot misapprehends the fact that the Policy Proceeds are not part of the 

Probate Actions because they are non-probate assets whose beneficiary is determined according 

to the life insurance contract, the Policy. The Policy Proceeds vested in the beneficiary of the 

Policy immediately upon the death of the insured. Bank of Lyons v. Schultz, 22 Ill.App.3d 410, 

318 N.E.2d 52 (1st Dist. 1974).  Further, this Court has exercised its jurisdiction from the outset 
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of this matter and it was left unchallenged by the Insurer or any other party.  In fact, it was the 

Insurer that removed the action to the Northern District from the Circuit Court of Cook County, 

and in so doing, the Insurer alleged and invoked this court’s jurisdiction over this matter pursuant 

to 28 U.S.C. §1335.  (SoF ¶40, and Ex. 12).   In addition, the matters and issued raised by Eliot 

all in involve the Probate Action in Florida, and the Federal Probate Exception precludes this 

court’s jurisdiction over such matters.  Storm v. Storm, 328 F.3d 941 (7th Cir. 2003).   What is 

also conspicuously absent from Eliot’s Claims is any set of facts or references to documentation 

in the Insurer’s records that support a claim to the Policy Proceeds on Eliot’s own behalf or that 

of his children. (SoF ¶28-¶31).  In short, Eliot has not pled a conflicting claim to the Policy 

Proceeds such that this court could find that he or his children were named beneficiaries of the 

Policy on the records of the Insurer.    

C. THE ESTATE OF SIMON BERNSTEIN HAS INTERVENED AND IS ADEQUATELY 

REPRESENTED.  

 

 Eliot’s Claims make reference to the fact that the Estate of Simon Bernstein may be 

entitled to the Policy Proceeds.  But as determined by the Probate Court, Eliot is not a 

beneficiary and has no standing to act on behalf of the Estate or participate at all in the Probate 

litigation in Florida. (SoF, ¶33-¶34). The Estate is already adequately represented in the instant 

litigation by its personal representative and local counsel. (SoF, ¶25).   Also, the interests of 

Eliot’s children in the Estate are now being represented solely by the guardian ad litem. (SoF, 

¶33-¶34). 
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D. THE RECENT ORDERS ENTERED IN THE PROBATE ACTIONS, BARRING ELIOT 

FROM THE ESTATE PROCEEDINGS AND STRIKING HIS PLEADINGS, ALSO 

EFFECT TO BAR ELIOT’S PRESENCE IN THE INSTANT LITIGATION 

ACCORDING TO THE DOCTRINE OF COLLATERAL ESTOPPEL.  

 

  

Judge John L. Phillips in the Probate Actions entered the December, 2015 Order and the 

April, 2016 Orders which determined that the testamentary documents at issue in Probate 

Actions were valid and genuine. (SoF, ¶33-¶34).  The Probate Orders bar Eliot from the Probate 

Actions to represent his own interests, and appoint a guardian ad litem to represent the interests 

of Eliot’s children in their parents’ stead.  Eliot has filed separate appeals of the Probate Orders.  

Despite Eliot’s pending appeals, the doctrine of collateral estoppel applies, and acts to settle 

material issues in the instant litigation.   The Probate Orders entered after trial include findings 

that (i) Eliot is not beneficiary of the Estate of Simon Bernstein; (ii) appoint a guardian ad litem 

for Eliot’s children; and (iii) Eliot has no standing in the Probate Actions on behalf of himself, 

the Estate or his children. 

In Innkeepers Telemanagement v. Hummert, the court set forth the four elements that 

must be satisfied before collateral estoppel may be applied: (i) the issue sought to be precluded 

must the same as that involved in the prior action, (ii) the issue must have been actually litigated, 

(iii) the determination of the issue must have been essential to the final judgment, and iv) the 

party against whom estoppel is invoked must be fully represented in the prior action. Innkeepers 

Telemanagement v. Hummert Management Group, 841 F.Supp. 241 (N.D.Ill., 1993).  

Here, all four elements apply.  First, the issue Movants seek resolve by the application of 

collateral estoppel pertains to Eliot’s standing vis-à-vis the Estate of Simon Bernstein.   

Plaintiffs’ seek to have this court declare that Eliot is collaterally estopped from (i) asserting any 

claims here based on his now debunked theory that Eliot is a beneficiary of the Estate or a Simon 
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Bernstein testamentary trust at issue in the Probate Actions; (ii) asserting claims on behalf of the 

Estate for the same reasons; and (iii) asserting any claims on behalf of his children as they are 

now represented by a guardian ad litem in the Estate matters.  Both Probate Orders on their face 

note that the determinations were made following a trial on the issues.  Eliot appeared at the trial 

and chose to represent himself pro se’.  The trial leading to the Probate Orders is sufficient to 

satisfy both the “actually litigated” and “fully represented” elements required to apply the 

doctrine of collateral estoppel. Id at pg. 246.   

Collateral estoppel is also appropriate in situations such as here where not all the parties 

asserting estoppel were parties in the previous action, so long as the party to be estopped was a 

party to that action. Here, Eliot is the party to be estopped and Eliot was a party and appeared pro 

se’ in the Probate Actions including at the trial leading to the final orders. Id at p. 246 citing 

Blonder-Tongue Lab., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 349-350, 91 S.Ct. 1434, 1453, 

28 L.E.2d 788 (1971).   The fact that these final orders are on appeal does not prevent the 

application of collateral estoppel.  Innkeepers Telemanagement, 841 F.Supp. at p.246 citing 

Cohen v. Bucci, 103 B.R. 927, (N.D.Ill. 1989), aff’d 905 F.2d 1111 (7th Cir. 1990).  See also, the 

following string of citations from Hazel v. Curtis-Wright Corp., 1992 WL 436236 (S.D. Ind., 

1992): 

The overwhelming majority rule in the federal courts is that a judgment may be given res 

judicata effect during the pendency of an appeal. See, e.g., Erebia v. Chrysler Plastic 

Products Corp., 891 F.2d 1212, 1215 n. 1 (6th Cir.1989); Robi v. Five Platters, Inc., 838 

F.2d 318, 327 (9th Cir.1988); Blinder, Robinson & Co. v. Securities and Exchange 

Commission, 837 F.2d 1099, 1104 n. 6 (D.C.Cir.1988), cert. denied, 488 U.S. 869 

(1988); Wagner v. Taylor, 836 F.2d 596, 598 (D.C.Cir.1987); Taunton Gardens Co. v. 

Hills, 557 F.2d 877, 879 n. 2 (1st Cir.1977); Lee v. Criterion Insurance Co., 659 F.Supp. 

813, 819–20 (S.D.Ga.1987); Cohen v. Bucci, 103 B.R. 927, 931 (N.D.Ill.1989), aff'd, 905 

F.2d 1111 (7th Cir.1990);  see also 18 C. WRIGHT, A. MILLER, E. COOPER, FEDERAL 

PRACTICE AND PROCEDURE § 4433 AT 308 (West 1981) (“established rule in the 
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federal courts is that a final judgment retains all of its res judicata consequences pending 

decision of the appeal”). 

Moreover, the Seventh Circuit has previously subscribed to the majority rule that res 

judicata can operate despite a pending appeal. See Kurek v. Pleasure Driveway & Park 

District, 557 F.2d 580, 595 (7th Cir.1977), vacated on other grounds, 435 U.S. 992 

(1978); see also Grantham v. McGraw–Edison Co.,444 F.2d 210, 217 (7th 

Cir.1971) (“[t]he pendency of the ... late filed appeal.... did not detract from the 

conclusive effect of ... judgment”). In Kurek the court recited that, the federal rule is that 

the pendency of an appeal does not suspend the operation of an otherwise final judgment 

as ... collateral estoppel, unless the appeal removes the entire case to the appellate court 

and constitutes a proceeding de novo. Id. at 596 (quoting 1B MOORE'S FEDERAL 

PRACTICE ¶ 0.416[3] at 2254 (2d ed. 1974). 

 

E. Movants’ motion as to all Third-Party Defendants added to this 

litigation by Eliot’s Claims, should also be granted for the reasons set 

forth by Judge Ste. Eve in her Order dismissing Tescher & Spallina.   

. The upshot of Judge St. Eve’s Order dismissing Eliot’s Claims as to Tescher & Spallina 

was that Eliot was not an original defendant to Plaintiff’s First Amended Complaint, but instead 

was brought into this litigation by virtue of his appearance in response to the Insurer’s 

interpleader action.  As such, Judge St. Eve noted, Eliot faces no liability in this action.  And 

“Rule 14 limits a defendant to joining third-parties that share or supersede the defendant’s 

liability to the plaintiff.” (SoF 16. Dkt. #106,at p.3, March 17, 2014 Order citing Metlife 

Investors USA Ins. Co. v. Ziedman, 734 F.Supp2d 304, 310 (E.D.N.Y. 2010).  

 Judge St. Eve dismissed Tescher & Spallina pursuant to Rule 14, finding Eliot was not 

authorized to bring his third-party claims against Tescher & Spallina in the instant litigation.  

The causes of action brought against Tescher & Spallina are identical to the ones brought against 

the remaining third-party defendants.  Thus, all of the third-party defendants are in the same 

posture as Tescher & Spallina were prior to their dismissal, and are entitled to summary 

judgment for the same reasons set forth by Judge St. Eve.  
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F. Eliot’s Claims must fail he has failed to allege sufficient facts to prove 

damages, a necessary element to all of Eliot’s Claims. 

 

 Because Eliot’s prayers for relief do not seek the Policy Proceeds, Eliot has pled no 

claim to the Policy Proceeds. It has recently been determined by the Probate Orders that Eliot has 

no beneficial interest in the Estate, and has no standing in the Probate Actions involving the 

Estate.  It follows that Eliot lacks standing to pursue claims on the behalf of the Estate in the 

instant litigation as well.  And, Eliot has no standing to represent the interests of his children in 

the Estate since a guardian ad litem has now been appointed to act on their behalf.  Each of 

Eliot’s seven causes of action requires proof of the element of damages.  Because Eliot cannot 

show that he sustained damages or that he has standing to assert damages on behalf of his 

children or the Estate, all of Eliot’s Claims fail.  

Plaintiff’s claims for fraud dismissed for failing to show fraud caused damages.  U.S for 

use of Ascher Brothers Co. v. American Home Assurance Co., 2013 WL 1338020 (N.D.ILL, 

2003).  Plaintiff’s claim for legal malpractice dismissed for failing to show damages. Northern 

Illinois Emergency Physicians v. Landau et. al., 216 Ill.2d 294, 837 N.E.2d 99, 297 Ill.Dec. 319 

(Ill. 2005).  Plaintiff’s claim for breach of fiduciary duty dismissed for failing to show damages. 

Sadler v. Retail Properties of America, Inc., 2014 WL 2598804 (not reported in F. Supp.2d), 

citing Erica P. John Fund, Inc. v. Halliburton Co., ––– U.S. ––––, 131 S.Ct. 2179, 2183 

(2011), Lutkauskas v. Ricker, 998 N.E.2d 549, 560 (1st Dist., 2013).  

Plaintiff’s claim for legal malpractice dismissed for failing to show damages. Northern 

Illinois Emergency Physicians v. Landau et. al., 216 Ill.2d 294, 837 N.E.2d 99, 297 Ill.Dec. 319 

(Ill. 2005).  And, like legal malpractice claims, common law negligence claims require proof of 

breach of a duty of reasonable care, and damages caused by that breach.  A complainant must 

have suffered an injury or damages in order to sustain a cause of action for negligence. Browning 
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v. Eckland Consultants, Inc., 2004 WL 2687961 (1st Dist. 2004), Chandler v. Illinois Central 

Railroad. Co., 207 Ill.2d 331, 798 N.E.2d 724, 278 Ill.Dec. 340 (Ill. 2003). 

Eliot’s cause of action for conversion fails for a similar reason in that one essential 

element to sustain a claim of conversion is to show an immediate unfettered right to the property 

allegedly converted.  Edwards v. City of Chicago, 389 Ill. App. 3d 350, 353, 905 N.E.2d 897, 

900, 329 Ill.Dec. 59, 62 (1st Dist. 2009).  Eliot’s conversion claim does not even contain an 

allegation of a specific asset or piece of property that was converted much less show an 

unfettered right of ownership to such property.   

Eliot’s Claim for abuse of process likewise fails. The Orders entered in the Probate 

Action have conclusively determined that Eliot had no property rights in the Estate or the 

testamentary trusts, and that the testamentary documents that Ted Bernstein submitted to the 

court were genuine, valid and binding.  Unfortunately, the administration of those estates has 

been mired in litigation for the last three to four years.  But, the elements for a claim of abuse of 

legal process is that (i) the allegedly abusive proceedings must have been instituted for an 

improper purpose, and (ii) there must have been an improper act in the prosecution of the 

proceedings. Kumar v. Bornstein, 354, Ill.App.3d, 159, 820 N.E.2d, 1167, 290 Ill.Dec. 100 (1st 

Dist. 1972), Holiday Magic, Inc. v. Scott, 4 Ill.App.3d 962, 282 N.E.2d 452 (1st Dist. 1972). 

The purpose behind the Probate Actions instituted by Ted Bernstein and Teshcer & 

Spallina in Florida was to submit the testamentary documents of Simon and Shirley Bernstein to 

probate in Florida and to administer their estates and trusts.  Here, the proceedings were filed by 

the named beneficiary of a life insurance policy to pursue a death claim against a life insurer for 

the Policy Proceeds.  Additionally, after trial in the Probate Actions, Ted Bernstein was cleared 

of any wrong-doing, and none of the other remaining third-party defendants were present at the 
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trial or mentioned in the Probate Orders.  So, Eliot’s abuse of legal process claims fail for similar 

reasons in that Eliot has not and cannot show an improper purpose for the filing of the 

proceedings alleged in Eliot’s Claim for abuse of process.  Also, under Illinois law, elements for 

abuse of process are strictly construed because the tort is disfavored.  Id. 

Eliot’s final cause of action for civil conspiracy fails to adequately identify what the 

underlying tort or wrongful act of the conspirators was exactly. Presumably, Eliot is alleging a 

conspiracy involving two or more persons committing one of the other counts pled by Eliot.  

Since Movants have shown that none of those underlying counts can survive summary judgment, 

the conspiracy count must likewise fail.   

To sum up, Eliot’s Claims set forth no direct claims on his own behalf or on behalf of his 

children to the Policy Proceeds.  Eliot has no standing to make a claim on behalf of the Estate. It 

has been determined in the Probate Action that Eliot is not a beneficiary of the Estate.   The 

allegations of loss by Eliot – as convoluted as they are – all rely on the supposition that Eliot has 

a beneficial interest in the Estate and that the actions of those Eliot has sued somehow deprived 

him of the property he would have inherited.  So, the fatal problem for Eliot is that it has been 

determined that he is not a beneficiary of the Estate in the first place.  In other words, Eliot has 

no viable claim against Movants because he has not and cannot show that Movants have 

deprived Eliot of anything. 

G.  A SEPARATE AND DISTINCT REASON EXISTS FOR GRANTING SUMMARY 

JUDGMENT IN FAVOR OF STP ENTERPRISES, INC. AS TO ELIOT’S CLAIMS, AND 

THAT IS ELIOT HAS MADE NO ALLEGATIONS OF WRONGDOING, -- OR RIGHT-

DOING FOR THAT MATTER – PERTAINING TO STP.  STP IS SIMPLY ABSENT. 

 

Eliot’s Claims were filed on September 22, 2013, over two and one-half years ago.  Eliot 

had over a year to conduct discovery, and discovery has been closed for over one year. Yet, 

Eliot’s Claims only reference STP in a preliminary identifying, and jurisdictional paragraphs.  
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The first 136 paragraphs of Eliot’s Claims contain the allegations of fact that purportedly support 

his Claims which are then set out in conclusory fashion and simply lump all counterdefendants,  

cross-defendants, and third-party defendants together without delineating which parties are the 

proper party to each specific claim.  For example, Eliot’s Claims as written name all third-party 

defendants as being liable for his Legal Malpractice Claim, yet several of these same parties are 

not even attorneys or law firms, much less Eliot’s attorney.  Eliot does not allege that STP is an 

attorney or law firm yet it is named a third-party defendant to his legal malpractice claim.  In 

fact, STP appears nowhere in the 136 paragraphs of factual allegations, Eliot has failed to set 

forth any facts at all attributable to STP.   Thus, summary judgment is certainly warranted in 

favor of STP.   

CONCLUSION 

For all of the foregoing reasons, Movants’ motion for summary judgment as to each and 

every one of Eliot’s Claims should be granted in its entirety. 

      Respectfully Submitted,  

/s Adam M. Simon 

 

Adam M. Simon (#6205304) 

303 E. Wacker Drive, Suite 2725 

Chicago, IL 60601 

Phone: 312-819-0730 

Fax: 312-819-0773 

E-Mail: asimon@chicagolaw.com 
Attorney for Movants 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 13 cv 3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      )   

HERITAGE UNION LIFE INSURANCE  )  

COMPANY      )  

      )  

   Counter-Plaintiff,  )  INTERVENOR’S MOTION FOR   

      ) SUMMARY JUDGMENT   

      )  

v.      )     

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 
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INTERVENOR’S MOTION FOR SUMMARY JUDGMENT 

 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (“Estate”), pursuant to Fed. R. Civ. P. 56 and Local Rule 56.1, respectfully moves the 

Court for summary judgment as to his Complaint for Declaratory Judgment (ECF No. 112) and 

Counts II and III of Plaintiffs’ First Amended Complaint (ECF No. 73).  In support of this Motion, 

the Estate states as follows: 

1. This is an interpleader action concerning the distribution of the proceeds from a life 

insurance policy which insured the life of Simon Bernstein (“Policy”).  Order at 1 (ECF No. 220). 

2. In the absence of a valid designated beneficiary under the Policy, the proceeds are 

payable to the Estate as a matter of both Illinois and Florida law.  See New York Life Ins. Co. v. 

RAK, 180 N.E.2d 470, 470-71 (Ill. 1962); Harris v. Byard, 501 So.2d 730, 734 (Fla. Dist. Ct. App. 

1987). 

3. Plaintiffs claim that the Simon Bernstein Irrevocable Insurance Trust Dated June 

21, 1995 (“1995 Trust”) is a valid designated beneficiary under the Policy. 

4. Because Plaintiffs have produced no executed original or executed copy of the 1995 

Trust, they must prove the 1995 Trust by clear and convincing evidence.  Order at 3 (ECF No. 

220). 

5. In deciding this motion for summary judgment, the evidence of the non-movant is 

to be believed and all justifiable inferences are to be drawn in his favor, but the Court must then 

determine whether the evidence is of insufficient caliber or quantity for a rational trier of fact to 

find that Plaintiffs have proven the 1995 Trust by clear and convincing evidence.  See Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 254-55 (1986). 
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6. Plaintiffs attempt to establish Simon Bernstein’s intent to create the 1995 Trust and 

the terms of the 1995 Trust primarily through the testimony of David Simon and Ted Bernstein.  

Under Illinois’ Dead Man’s Act (735 ILCS 5/8-201), however, Plaintiff Ted Bernstein is an 

“adverse party” to the Estate, and both he and David Simon are “interested parties.”  As a result, 

their testimony is inadmissible in this proceeding.  Order at 3 (ECF No. 220). 

7. Without the testimony of David Simon and Ted Bernstein, the two materially-

different documents which David Simon testified are unexecuted drafts of the 1995 Trust, along 

with the other circumstantial evidence, is of insufficient caliber and quantity to enable a reasonable 

trier of fact conclude that Plaintiffs have established an intent to create the 1995 Trust and the 

terms of the 1995 Trust by clear and convincing evidence. 

8. In any event, even if their testimony were not barred by the Dead Man’s Act, that 

testimony along with the other circumstantial evidence is inconsistent and contradictory to such a 

degree that it is still of insufficient caliber and quantity to enable a reasonable trier of fact conclude 

that Plaintiffs have established an intent to create the 1995 Trust and the terms of the 1995 Trust 

by clear and convincing evidence. 

9. The Estate incorporates herein by reference all facts, arguments and authority in 

Intervenor’s Local Rule 56.1(a)(2) Memorandum of Law In Support of Summary Judgment and 

Intervenor’s Local Rule 56.1(a)(3) Statement of Undisputed Material Facts, both of which are 

being contemporaneously filed herewith. 

10. Based on the foregoing, as further detailed in its statement of undisputed facts and 

memorandum of law, the Estate has established that there is no triable issue of fact and the Estate 
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is entitled to judgment as a matter of law on its Complaint for Declaratory Judgment and Counts 

II and III of Plaintiffs’ First Amended Complaint.1 

 WHEREFORE, Intervenor Brian M. O’Connell, Personal Representative of the Estate of 

Simon L. Bernstein, respectfully requests that the Court enter an Order: 

A. Granting summary judgment in in his favor and against Plaintiffs on Counts II and 

III of Plaintiffs’ First Amended Complaint (ECF No. 73); 

B. Granting summary judgment in his favor and against Plaintiffs on his Complaint 

for Declaratory Judgment (ECF No. 112) in its entirety; 

C. Declaring that there is no valid beneficiary designated under the Policy;  

D. Declaring that the proceeds of the Policy are payable to the Estate of Simon L. 

Bernstein; and 

E. Providing for such other and further relief as the Court deems just and proper. 

 

Dated: May 25, 2016 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 

 

James J. Stamos (ARDC # 3128244) 

Theodore H. Kuyper (ARDC # 6294410) 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, Illinois 60601 

(312) 630-7979 

jstamos@stamostrucco.com  

tkuyper@stamostrucco.com 

Attorneys for Intervenor

                                                           

1 On February 18, 2014, Count I of the First Amended Complaint against Heritage Union Life Insurance 

Company was dismissed with prejudice.  Order (ECF No. 101); Order at 1-2 (ECF No. 220). 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that he caused a copy of the foregoing Intervenor’s 

Motion for Summary Judgment to be served upon all registered E-Filers via electronic filing 

using the CM/ECF system, and to be served upon the following persons via U.S. mail, proper 

postage prepaid: 

 

  

 Lisa Sue Friedstein   Jill Marla Iantoni 

 2142 Churchill Lane   2101 Magnolia Lane 

 Highland Park, IL 60035  Highland Park, IL 60035 

 Lisa@friedsteins.com   jilliantoni@gmail.com  

 Pro Se Litigant   Pro Se Litigant 

 

 

on this 25th day of May, 2016.  

 

 

       /s/ James J. Stamos   
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 13 cv 3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      )   

HERITAGE UNION LIFE INSURANCE  )  

COMPANY      )  

      )  

   Counter-Plaintiff,  )  INTERVENOR’S LOCAL RULE   

      ) 56.1(a)(2) MEMORANDUM OF LAW IN 

      ) SUPPORT OF SUMMARY JUDGMENT 

v.      )     

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd, 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 

 

INTERVENOR’S LOCAL RULE 56.1(a)(2) MEMORANDUM  

OF LAW IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (“Estate”), for his Memorandum of Law in support of Motion for Summary Judgment 

pursuant to Local Rule 56.1(a)(2), states as follows: 

INTRODUCTION 

 

 Under well-established law, the Estate is the default beneficiary of the insurance Policy 

and entitled to the proceeds absent a valid designated beneficiary.  The sole question presented to 

this Court is whether Plaintiffs can meet their burden of proving by clear and convincing evidence 

the existence and terms of a purported 1995 Trust which they claim is the valid designated 

beneficiary of the Policy.  Discovery is complete.  The only evidence Plaintiffs have to establish 

the existence and terms of the 1995 Trust is the self-interested testimony of David Simon and Ted 

Bernstein, which is barred by the Illinois Dead Man’s Act, and a variety other of circumstantial 

evidence which, as a matter of law, cannot satisfy the “clear and convincing evidence” standard—

either on its own or in conjunction with the testimony of David Simon and Ted Bernstein.  As a 

consequence, Plaintiffs cannot meet their burden, and the Estate is entitled to summary judgment.    

JURISDICTION AND VENUE 

 The Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C. § 1335 

(interpleader).  The insurer invoked such jurisdiction when it filed its interpleader action after 

removing this action from the Circuit Court of Cook County.  Venue is proper in this district 

because a substantial part of the events giving rise to the claims occurred in Cook County, Illinois.  

The Policy was applied for and delivered in Cook County, and the initial Policy owner was a bank 

in Cook County, acting as trustee for a trust domiciled in Cook County.  Intervenor’s Local Rule 

56.1(a)(3) Statement of Undisputed Material Facts (“SoF”) ¶¶ 13-16. 
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LEGAL STANDARD FOR SUMMARY JUDGMENT 
 

Summary judgment is appropriate if the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.  Spurling v. C & M 

Fine Pack, Inc., 739 F.3d 1055, 1060 (7th Cir. 2014).  A defendant moving for summary judgment 

satisfies its burden “(1) by affirmatively disproving the plaintiff’s case by introducing evidence 

that, if uncontroverted, would entitle the movant to judgment as a matter of law (traditional test), 

or (2) by establishing that the nonmovant lacks sufficient evidence to prove an essential element 

of the cause of action (Celotex test).”  Williams v. Covenant Med. Ctr., 737 N.E.2d 662, 668 (Ill. 

App. Ct. 2000) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)) (internal citations 

omitted).  “If the nonmoving party cannot muster sufficient evidence to make out its claim, a trial 

would be useless, and the moving party is entitled to summary judgment as a matter of law.”  

Celotex, 477 U.S. at 331 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)).   

Further, “in ruling on a motion for summary judgment, the judge must view the evidence 

through the prism of the substantive evidentiary burden.”  Anderson, 477 U.S. at 254.  Here, 

Plaintiffs have the burden of proving the 1995 Trust by clear and convincing evidence, which 

evidence cannot be “capable of reasonable explanation upon any other theory” and “must be so 

unequivocal and unmistakable as to lead to only one conclusion.”  Order at 3 (ECF No. 220).  

“[T]here is no issue for trial unless there is sufficient evidence favoring the nonmoving party for a 

jury to return a verdict for that party.  If the evidence is merely colorable, or is not significantly 

probative, summary judgment may be granted.”  Anderson, 477 U.S. at 249-50.  Under these 

standards, the Estate is entitled to judgment as a matter of law. 

ARGUMENT 

The Estate is entitled to summary judgment for the following reasons:   
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(a)  The Estate, as default beneficiary, is entitled to the Policy proceeds under 

both Illinois and Florida law unless Plaintiffs can prove the 1995 Trust by 

clear and convincing evidence. 

 

(b)  Plaintiffs are attempting to prove the existence and terms of the 1995 Trust 

through the testimony of David Simon and Ted Bernstein, who are 

“interested parties” under Illinois’ Dead Man’s Act.  Their testimony is 

inadmissible in this proceeding, and Plaintiffs cannot otherwise establish 

the 1995 Trust by clear and convincing evidence. 

 

(c)  Even if the testimony of David Simon and Ted Bernstein were not barred 

by the Dead Man’s Act, the circumstantial evidence is inconsistent and 

contradictory to such a degree that Plaintiffs still cannot prove the 1995 

Trust by clear and convincing evidence. 

 

I.  The Estate, As The Default Beneficiary, Is Entitled To The Policy Proceeds Because 

Plaintiffs Cannot Prove The Existence of The Purported 1995 Trust.    

 

   In the absence of a valid designated beneficiary, the Policy proceeds are payable to the 

Estate as a matter of both Illinois and Florida law.  See New York Life Ins. Co. v. RAK, 180 N.E.2d 

470, 470-71 (Ill. 1962) (where beneficiary no longer existed, proceeds of life insurance policy 

passed to the decedent’s estate); Harris v. Byard, 501 So.2d 730, 734 (Fla. Dist. Ct. App. 1987) 

(in the absence of a named beneficiary, no basis in law for directing payment of insurance policy 

proceeds to anyone other than decedent’s estate for administration and distribution).   

 Here, as of the Insured’s date of death, the designated primary beneficiary of the Policy 

was LaSalle National Trust, N.A. as Trustee of the S.B. Lexington, Inc. Employee Death Benefit 

Trust.  SoF ¶ 20.  The S.B. Lexington, Inc. Employee Death Benefit Trust ceased to exist prior to 

the Insured’s death, and neither it nor LaSalle National Trust, N.A. as Trustee thereof has made 

any claim to the Policy proceeds.  SoF ¶¶ 20-21.  Thus, there is no valid designated primary 

beneficiary of the Policy. 

 The contingent beneficiary was the “Simon Bernstein Irrevocable Insurance Trust Dated 

June 21, 1995” (the “1995 Trust”).  SoF ¶ 20.  Plaintiffs admit that they have been unable to locate 
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an executed original or executed copy of the 1995 Trust document.  See SoF ¶ 44.  Nonetheless, 

in Count II, Plaintiffs seek a declaration that the 1995 Trust was established on or about June 21, 

1995 and is entitled to the Policy proceeds, the trustee is Ted Bernstein and the beneficiaries are 

Simon Bernstein’s five children.  First Amended Complaint, Count II (ECF No. 73).  Alternatively, 

Count III seeks a declaration that the Policy proceeds are being held in a resulting trust for the 

benefit of Plaintiffs and Eliot Bernstein.  Id., Count III.  The only available evidence, however, 

demonstrates that Plaintiffs cannot prove Simon Bernstein created or intended to create the 1995 

Trust, nor can they prove its terms.  Because Plaintiffs cannot establish the existence of the 1995 

Trust, there exists no valid designated beneficiary under the Policy, and the proceeds are payable 

to the Estate.  As a result, the Estate is entitled to judgment as a matter of law. 

 “In Illinois, creation of an express trust requires: (1) intent of the parties to create a trust, 

which may be shown by a declaration of trust by the settlor or by circumstances which show that 

the settlor intended to create a trust; (2) a definite subject matter or trust property; (3) ascertainable 

beneficiaries; (4) a trustee; (5) specifications of a trust purpose and how the trust is to be 

performed; and (6) delivery of the trust property to the trustee.”  Eychaner v. Gross, 779 N.E.2d 

1115, 1131 (Ill. 2002).  “If any one of the necessary elements is not described with certainty, no 

trust is created.”  Id.   

 “[A] resulting trust is created by operation of law and arises out of a presumed intention of 

the parties as evidenced by their acts and conduct.”  Kaibab Indus., Inc. v. Family Ready Homes, 

Inc., 444 N.E.2d 1119, 1126 (Ill. App. Ct. 1983).  Where a party does not establish the intent 

necessary to create an express trust, the Court cannot impose a resulting trust.  See Estate of 

Wilkening, 441 N.E.2d 158, 164 (Ill. App. Ct. 1982) (“By definition, a resulting trust is imposed 

by operation of law to effectuate the intent of the parties. … [T]he Estate did not establish the 
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requisite intent necessary to create an express trust. Obviously, without the established intent, the 

court cannot impose a trust that operates to effectuate that intent.”) (internal citations omitted).   

 Because they are unable to produce an executed copy of the 1995 Trust, Plaintiffs rely on 

parol evidence to prove the existence and terms of the 1995 Trust.  Order at 3 (ECF No. 220).   

However, one seeking to establish an express trust by parol evidence bears the 

burden of proving the trust by clear and convincing evidence. The acts or words 

relied upon must be so unequivocal and unmistakable as to lead to only one 

conclusion. If the parol evidence is doubtful or capable of reasonable explanation 

upon any other theory, it is not sufficient to establish an express trust.   

 

Eychaner, 779 N.E.2d at 1135; Order at 3 (ECF No. 220); All. to End Repression v. City of 

Chicago, 74 C 3268, 2000 WL 562480, *5 (N.D. Ill. May 8, 2000) (evidence is clear and 

convincing “only if the material offered instantly tilted the evidentiary scales in the affirmative 

when weighed against the evidence offered in opposition”) (internal quotes omitted).  Likewise, 

the intent necessary to support a resulting trust must be established by clear and convincing 

evidence.  Kohlhaas v. Smith, 97 N.E.2d 774, 776 (Ill. 1951).  In light of the facts taken most 

favorably to the non-moving parties, Plaintiffs cannot possibly satisfy this standard.   

A.  Plaintiffs Cannot Prove the Existence and Terms of the 1995 Trust by “Clear 

and Convincing Evidence” Because the Testimony of David Simon and Ted 

Bernstein is Barred by the Dead Man’s Act.      

 

 Plaintiffs have no evidence that anyone actually witnessed Simon Bernstein execute the 

purported 1995 Trust or that anyone possesses an executed copy.  To establish the intent to create 

the 1995 Trust, Plaintiffs instead rely primarily on the testimony of David Simon and Ted 

Bernstein that Simon Bernstein executed some form of the documents attached to Plaintiffs’ prior 

summary judgment motion as Exhibits 15 and 16, which are purportedly unexecuted drafts of the 

1995 Trust.  As this Court already held, “[h]owever, the testimony of David Simon and Ted 

Bernstein, along with the testimony of other Plaintiffs, is barred by the Illinois Dead Man’s Act to 
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the extent it relates to conversations with the deceased or to any events which took place in the 

presence of the deceased.”  Order at 3 (ECF No. 220) (citing 735 ILCS 5/8-201).  The Court’s 

holding was absolutely correct and remains so.   

 David Simon is the sole witness who claims to have seen the executed version of the 

purported 1995 Trust, and he testified that this took place during a meeting with Simon Bernstein.  

SoF ¶ 52.  He also testified that he had a conversation with Simon Bernstein about the 1995 Trust 

and took notes from that conversation on Plaintiffs’ Exhibit 15.  SoF ¶ 45.  The only other witness 

who offered testimony about the terms of the 1995 Trust is Ted Bernstein, who attests that Simon 

Bernstein told him he would be named trustee once the 1995 Trust was formed.  SoF ¶¶ 54-55.1 

 The testimony of both witnesses is barred by the Dead Man’s Act, which provides, in 

pertinent part, that “no adverse party or person directly interested in the action shall be allowed to 

testify on his or her own behalf to any conversation with the deceased … or to any event which 

took place in the presence of the deceased.”  735 ILCS 5/8-201.  Plaintiff Ted Bernstein is an 

“adverse party” to the Estate and “directly interested” because he will receive 20% of the 

interpleaded Policy proceeds if Plaintiffs prevail.  See SoF ¶¶ 3-4.  Thus, the Dead Man’s Act bars 

Ted Bernstein from testifying about any conversation with Simon Bernstein or events which took 

place in his presence. 

 In addition, Plaintiffs’ most critical witness, David Simon, is Pamela Simon’s spouse.  SoF 

¶ 6.  Plaintiff Pamela Simon is not only an “adverse party,” but is also “directly interested” because 

she will receive 20% of the Policy proceeds if Plaintiffs prevail. SoF ¶¶ 5, 7.  As a result, the Dead 

Man’s Act renders David Simon incompetent to testify about any conversation with or events 

which took place in the presence of Simon Bernstein, such as David Simon purportedly reviewing 

                                                 
1 In addition to being barred by the Dead Man’s Act, the testimony of David Simon and Ted Bernstein is 

also inadmissible hearsay.  See infra § I(B)(1). 
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the executed 1995 Trust document with Simon Bernstein.  See In re Estate of Babcock, 473 N.E.2d 

1316, 1319 (Ill. 1985).  The Dead Man’s Act also bars David Simon from testifying about his 

notes.  See 735 ILCS 5/8-201; Theofanis v. Sarrafi, 791 N.E.2d 38, 50-53 (Ill. App. Ct. 2003).2 

 “This dramatically limits the testimony upon which Plaintiffs may rely in support of their 

[claims regarding the existence and terms 1995 Trust], and leaves the Court without any direct 

testimony describing the Trust’s creation.”  Order at 3 (ECF No. 220).  Without such testimony, 

the two purported drafts of the 1995 Trust document cannot establish the existence and terms of 

the 1995 Trust by clear and convincing evidence.  See id. (“those documents offer Plaintiffs little 

support in the absence of the testimony from David Simon and Ted Bernstein describing how some 

form of those exhibits was executed by Simon Bernstein”).   

 Indeed, the mere existence of those two documents is not “so unequivocal and 

unmistakable as to lead to only one conclusion,” i.e. that Simon Bernstein intended to create the 

1995 Trust and its terms were as set forth in the purported drafts, which are not even identical.  

Rather, the existence of those two documents is readily “capable of reasonable explanation upon 

any other theory” than an intent to create a trust with those terms—indeed, multiple theories—for 

example, that Simon Bernstein never actually saw the drafts or approved those terms, or he wound 

up creating the 1995 Trust with completely different terms than the drafts, or the purported drafts 

are not even drafts of the 1995 Trust. 

 In other words, Plaintiffs have no competent evidence upon which a trier of fact could find 

that Simon Bernstein executed anything, much less a document creating the 1995 Trust.  Plaintiffs 

likewise have no evidence that would enable the factfinder to find that any such document 

                                                 
2 The Dead Man’s Act likewise bars testimony by Plaintiffs Lisa Friedstein and Jill Iantoni, both of whom 

are “adverse” to the Estate and, like Ted and Pamela, “directly interested” because they will each receive 

20% of the interpleaded Policy proceeds if Plaintiffs prevail.  See SoF ¶¶ 8-10; 735 ILCS 5/8-201. 
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contained terms identical to the purported drafts or otherwise determine the actual or intended 

terms of the purported 1995 Trust.  Therefore, Plaintiffs cannot carry their burden of proving the 

purported 1995 Trust by clear and convincing evidence.  As a result, there is no valid designated 

beneficiary and the Policy proceeds are payable to the Estate, which is entitled to judgment as a 

matter of law.  See RAK, 180 N.E.2d at 470-71 (where beneficiary no longer existed, proceeds of 

life insurance policy passed to the decedent’s estate); Harris, 501 So.2d at 734 (in the absence of 

a named beneficiary, no basis in law for directing payment of insurance policy proceeds to anyone 

other than decedent’s estate for administration and distribution).   

B.  Even If The Testimony of David Simon and Ted Bernstein Were Not Barred 

by the Dead Man’s Act, There is Still Not “Clear and Convincing Evidence” 

Establishing the Existence and Terms of the 1995 Trust.     

 

 The Estate is entitled to summary judgment even if the testimony of David Simon and Ted 

Bernstein were not barred by the Dead Man’s Act because the caliber and quality of that evidence 

and the other circumstantial evidence, even taken most favorably to the non-moving parties, is 

insufficient to allow a rational trier of fact to find an intent to create the 1995 Trust and determine 

its specific terms by clear and convincing evidence.  In deciding the Estate’s motion for summary 

judgment, “[t]he evidence of the non-movant is to be believed, and all justifiable inferences are to 

be drawn in his favor.”  See Anderson, 477 U.S. at 255.   But the Court must then determine 

whether that evidence “is of insufficient caliber or quantity” to allow a rational finder of fact to 

find that Plaintiffs have proven the 1995 Trust by clear and convincing evidence.  Id. at 254.  

Again, clear and convincing evidence “must be so unequivocal and unmistakable as to lead to only 

one conclusion,” and “[i]f the … evidence is doubtful or capable of reasonable explanation upon 

any other theory, it is not sufficient.”  Eychaner, 779 N.E.2d at 1135; Kohlhaas, 97 N.E.2d at 776; 

All. to End Repression, 2000 WL 562480 at *5. 
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 Here, the available evidence demonstrates that Plaintiffs cannot satisfy the foregoing 

standard.  Even assuming, arguendo, that the Dead Man’s Act did not bar the testimony of David 

Simon and Ted Bernstein, that testimony and the other evidence does not unequivocally or 

unmistakably prove the intent of Simon Bernstein to create the 1995 Trust or the terms of that 

Trust.  As detailed below, most of the testimony of David Simon and Ted Bernstein is hearsay, 

even if not barred by the Dead Man’s Act.  And the undisputed evidence about the events leading 

up to the “discovery” of the drafts are utterly inconsistent with the existence of a 1995 Trust.  These 

include the inconsistent provisions of the drafts themselves, the inconsistencies between the 

testimony of the family as to what the drafts were to show, and what they do show, the failure of 

the family to discover those drafts for over a year despite supposedly exhaustive searches, and the 

conduct engaged in by the family, including David Simon and Ted Bernstein in considering and 

seeking to employ alternatives to a 1995 Trust to collect the proceeds. 

1.  The Inconsistent, Unexecuted Drafts of the 1995 Trust, and David 

Simon’s and Ted Bernstein’s Inconsistent Testimony About Them and 

the Trustee’s Identity, Do Not Meet the “Clear and Convincing 

Evidence” Standard. 
 

In place of an executed 1995 Trust document, Plaintiffs rely on two purported drafts of the 

1995 Trust that are inconsistent with each other and with David Simon’s testimony attempting to 

explaining how those drafts came to be, which testimony is itself internally inconsistent.  Plaintiffs’ 

Exhibit 16, the earlier draft, lists the potential trustees as “Shirley, David, [illegible name]?” and 

the successor trustees as “Pam, Ted.”  SoF ¶ 46.  The more-recent “draft” embodied by Plaintiffs’ 

Exhibit 15, however, lists Shirley as trustee and David Simon as successor trustee.  SoF ¶ 48.  In 

contrast to Plaintiffs’ Exhibits 15 and 16, when the purported 1995 Trust first made a claim to the 

insurance company, it represented that Plaintiffs’ former attorney, Robert Spallina, was the trustee.  

SoF ¶ 29.  Despite all of this, in the current proceeding Plaintiffs claim now that Ted Bernstein is 
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the trustee.  Order at 6 (ECF No. 220). 

Plaintiffs’ evidentiary basis for claiming Ted Bernstein is the trustee is two-fold.  First, 

David Simon’s testimony implies that he saw the executed 1995 Trust which provided that Ted 

Bernstein was the trustee.  SoF ¶ 52.  This is classic hearsay, however, in that the out of court 

statement written in the document (i.e. that Bernstein is trustee) is being offered to prove the truth 

of that assertion.  As such, David Simon’s testimony on this point is inadmissible irrespective of 

the Dead Man’s Act.     

Second, Ted Bernstein claims that Simon Bernstein told Ted that he was forming a life 

insurance trust and Ted would be one of the trustees once the trust was formed.  SoF ¶ 55.  Ted 

Bernstein further testified that his assertion that he is trustee is also based on David Simon telling 

Ted that he was the trustee and Ted seeing his name handwritten as one of multiple potential 

trustees on a document David Simon told him was a draft of the 1995 Trust.  SoF ¶¶ 54-57.  As 

such, Ted Bernstein has no personal knowledge about whether he is trustee.  Ted’s claim that he 

is trustee is entirely based on inadmissible hearsay, i.e. the out of court statements, spoken by 

Simon Bernstein and David Simon and written in the purported draft of the 1995 Trust, that Ted 

is the trustee, which are being offered by Ted for their truth.  Admissibility aside, this still cannot 

constitute clear and convincing evidence that Ted is the trustee because it is capable of reasonable 

explanation by many other theories, e.g. Simon Bernstein never formed the 1995 Trust or did but 

decided not to make Ted trustee, the information given to Ted by David Simon was not accurate. 

Similarly, David Simon’s explanation of how those purported drafts came to be, which is 

inconsistent with the drafts, and his internally inconsistent attempts to explain the discrepancies, 

are not the caliber and quantity of evidence that would enable a reasonable trier of fact to conclude 

that Plaintiffs have shown the existence and terms of the 1995 Trust by clear and convincing 
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evidence.  For example, David Simon testified that the trustees and successor trustees listed in 

Plaintiffs’ Exhibit 16 are his handwritten notes from a June 20, 1995 conversation with Simon 

Bernstein in which Simon Bernstein said he wanted his wife, Shirley, to be trustee and asked David 

Simon to be the successor trustee, to which David Simon agreed.  SoF ¶ 45.  In contrast to his 

testimony about the conversation, David Simon’s handwritten notes of that conversation list 

multiple potential trustees followed by a “?” and list multiple successor trustees—none of whom 

is David Simon.  See SoF ¶ 46. 

 David Simon also testified that he used those handwritten notes on Plaintiffs’ Exhibit 16 

to create Plaintiffs’ Exhibit 15.  SoF ¶ 47.  Yet the trustees’ names handwritten on Plaintiffs’ 

Exhibit 16 are not the same as the trustee in Plaintiffs’ Exhibit 15, and the successor trustee listed 

in Plaintiffs’ Exhibit 15 is not even one of the two successor trustees whose names are handwritten 

on Plaintiffs’ Exhibit 16.  See SoF ¶¶ 46, 48. 

 Attempting to explain why the more recent draft (i.e. Plaintiffs’ Exhibit 15) lists a different 

individual than the individual who Plaintiffs now claim is the successor trustee, David Simon 

testified at this deposition that, after agreeing himself to be successor trustee, he thought about it 

overnight and then asked Simon Bernstein to replace him sequentially with Simon Bernstein’s 

children.  SoF ¶¶ 49.  In contrast, David Simon later attempted to support Plaintiffs’ summary 

judgment motion by inconsistently attesting in his affidavit that he actually suggested that Simon 

Bernstein appoint Ted Bernstein as the only successor trustee.  SoF ¶ 50.  Not coincidentally, in 

this proceeding, Ted Bernstein is who Plaintiffs now claim was the trustee.  This supposed trustee 

has never seen an executed copy of the 1995 Trust, and his only bases for claiming he is trustee 

are Simon Bernstein telling him before any Trust was ever even purportedly created, David Simon 

telling him it is so, and him having seen it written on a document that David Simon told him was 
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a draft of the purported 1995 Trust.  SoF ¶¶ 54-57. 

In sum, the purported drafts of the 1995 Trust have inconsistent terms, Plaintiffs have taken 

inconsistent positions about the identity of the trustee, and David Simon’s internally inconsistent 

testimony, which is inconsistent with the terms of the purported drafts, is also inadmissible 

hearsay, like Ted Bernstein’s testimony.  This aspect of the evidence is of insufficient caliber and 

quantity to enable a rational trier of fact to conclude that Plaintiffs have proven by clear and 

convincing evidence both an intent to create the 1995 Trust and its terms.   

2.  David Simon’s Testimony About the Discovery of the Purported Drafts 

of the 1995 Trust Does Not Contribute to Satisfying the “Clear and 

Convincing Evidence” Standard. 

 

Plaintiffs’ testimony about the circumstances under which the purported drafts of the 1995 

Trust were supposedly discovered does not support the validity of those documents or their value 

in showing that Simon Bernstein intended to create a trust with those terms.  Shortly after the death 

of Simon Bernstein in 2012, his family (including the Plaintiffs) conducted what was described as 

an “exhaustive search” for the 1995 Trust, and none was found. SoF ¶ 24-25.  One year later, 

David Simon (with the help of his brother and counsel herein, Adam), searched his office and 

records in Chicago and purportedly located both a hard copy draft of the 1995 Trust and a version 

prepared on a word processor at the Simon Law Firm.  See SoF ¶¶ 39-42.     

Between the “exhaustive” search conducted in the aftermath of Simon Bernstein’s death 

and the search conducted by the Simon brothers, however, Plaintiffs and their then-attorney, 

Robert Spallina, exchanged many emails referring to the inability to locate a trust document and 

addressing how best to extract the insurance proceeds from Heritage.  SoF ¶¶ 32.  David Simon 

was a participant in those email exchanges, yet in none of those emails did he relate a recollection 

of the critical fact that he drafted the 1995 Trust and saw the final executed version, which named 
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Ted Bernstein trustee.  See id.; Order at 4-5 (ECF No. 220).  Nor did it come to his mind to check 

his office files and his computer for this critical document.  Those critical facts are also found 

nowhere in the original Complaint David Simon’s brother filed in this action during that period.  

SoF ¶ 37.  Apparently, David Simon inexplicably did not search his office and computer files for 

Plaintiffs’ Exhibits 15 and 16 until one year later.   

3.  David Simon’s Uncorroborated Testimony about the Creation of the 

1995 Trust Does Not Help Plaintiffs Satisfy the “Clear and Convincing 

Evidence” Standard. 
 

 According to David Simon, Simon Bernstein took the draft 1995 Trust document to 

Hopkins & Sutter to be executed and the identity of the successor trustee on the executed version 

was changed when he saw the final version.  SoF ¶¶ 48-52.  This clearly implies that the document 

was revised at Hopkins & Sutter, and thus, the firm would have an electronic and possibly a hard 

copy of the final version of the document which was purportedly executed.  David Simon testified 

that Foley & Lardner, the successor firm to Hopkins & Sutter, and other attorneys who broke away 

and started their own firm, were contacted to see if they had retained a copy of the 1995 Trust, but 

they did not.  Oddly, David Simon has no idea who specifically was contacted or even whether it 

was him or someone else who contacted them.  SoF ¶ 26; Order at 5 (ECF No. 220).   

 Perhaps more importantly, David Simon testified that after Simon Bernstein returned from 

executing the 1995 Trust, he assisted Simon Bernstein in preparing documents to be submitted to 

the insurer in order to give effect to the 1995 Trust and that he would have expected the insurer to 

retain copies of the documents.  See SoF ¶ 53.  Again, however, he cannot recall who called the 

insurer or with whom that person spoke, and the insurer retained no copies of documents relevant 

to the 1995 Trust.  Id.; Order at 5-6 (ECF No. 220). 
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4.  The Creation of the 2000 Trust is Inconsistent with the Existence of the 

1995 Trust and the Notion That Ted Bernstein is the Trustee. 

 

 While Plaintiffs addressed the lack of an executed 1995 Trust document in their email 

exchanges, they also considered several other options for attempting to obtain the Policy proceeds 

from the insurer.  One of the options was “using” the 2000 Trust, a trust that Simon Bernstein 

admittedly executed.  SoF ¶¶ 27-28.  Plaintiffs deliberated extensively over this option, exchanging 

numerous emails with their then-counsel, Robert Spallina, but this option was rejected because the 

2000 Trust did not include Pamela Simon as a beneficiary.  SoF ¶ 27.  As an initial matter, the 

notion of Plaintiffs “using” the 2002 Trust to obtain the Policy proceeds is entirely inconsistent 

with Ted Bernstein’s supposed understanding that he was the trustee of a 1995 Trust. His 

participating in “using” the 2000 Trust to obtain Policy proceeds of which the 1995 Trust was 

supposedly the beneficiary would have breached his fiduciary duties as trustee of the 1995 Trust.   

 More importantly, however, the existence of the 2000 Trust is also critical because it 

identifies the proceeds of the insurance policy at issue here as an asset of that Trust, but does not 

refer to the existence of the alleged 1995 Trust, which the 2000 Trust would have superseded.  SoF 

¶¶ 58-59; Order at 5 (ECF No. 220).3  No rational trier of fact could conclude that Simon Bernstein 

1) executed the 2000 Trust, 2) omitting any reference to a 1995 Trust, but 3) actually intended for 

the Policy proceeds identified as an asset of the 2000 Trust not to pass in accordance with the terms 

of that Trust and 4) instead to pass in accordance with the terms of a trust he supposedly created 

five years earlier.  And, on this evidence, no rational trier of fact could determine the specific terms 

of the 1995 Trust by clear and convincing evidence.   

                                                 
3 It is also significant that no subsequent estate planning document executed by Simon Bernstein revokes, 

or even refers to the existence of, a purported 1995 Trust.  See SoF ¶¶ 60-65. 
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 All of the evidence that exists in this case taken as true, and considered most favorably to 

the Plaintiffs, nonetheless presents a confused, contradictory and inconsistent series of events with 

regard to whether the 1995 Trust ever existed and what its terms were.  Even if a trier of fact 

believed that both David Simon and Ted Bernstein were telling the truth, i.e. believed what they 

were saying, the Court must consider that testimony with all of the other circumstantial evidence, 

not one item of which supports the notion that Simon Bernstein intended to create the 1995 Trust 

or that anyone knows its terms.  As a consequence, no reasonable trier of fact could conclude that 

this amalgam of evidence proves the existence and terms of a 1995 Trust by clear and convincing 

evidence.   

CONCLUSION 

 For the foregoing reasons, the Estate respectfully requests that the Court grant summary 

judgment in favor of the Estate on its Complaint for Declaratory Judgment (ECF No. 112) and on 

Plaintiffs’ First Amended Complaint (ECF No. 73). 

Dated: May 25, 2016 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 

 

James J. Stamos (ARDC # 3128244) 

Theodore H. Kuyper (ARDC # 6294410) 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, Illinois 60601 

(312) 630-7979 

jstamos@stamostrucco.com  

tkuyper@stamostrucco.com 

Attorneys for Intervenor 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  )  

INSURANCE TRUST DTD 6/21/95, )  

      )  

   Plaintiff,   )  Case No. 13 cv 3643  

      )  Honorable John Robert Blakey  

v.       )  Magistrate Mary M. Rowland 

      )  

HERITAGE UNION LIFE INSURANCE )  

COMPANY,      )  

      )    

   Defendant,   )    

      )   

HERITAGE UNION LIFE INSURANCE  )  

COMPANY      )  

      )  

   Counter-Plaintiff,  )  INTERVENOR’S LOCAL RULE   

      ) 56.1(a)(3) STATEMENT OF   

      ) UNDISPUTED MATERIAL FACTS   

v.      )      

      )   

SIMON BERNSTEIN IRREVOCABLE  )   

INSURANCE TRUST DTD 6/21/95  ) Filer: 

      )  Brian O’Connell, as Personal Representative 

   Counter-Defendant,  )  of the Estate of 

      )  Simon L. Bernstein, Intervenor. 

and,       )   

      )   

FIRST ARLINGTON NATIONAL BANK  )    

as Trustee of S.B. Lexington, Inc. Employee )     

Death Benefit Trust, UNITED BANK OF )   

ILLINOIS, BANK OF AMERICA,  )  

Successor in interest to LaSalle National  )  

Trust, N.A., SIMON BERNSTEIN TRUST,  )  

N.A., TED BERNSTEIN, individually and  )  

as purported Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd 6/21/95,  )  

and ELIOT BERNSTEIN,   )  

      )  

  Third-Party Defendants.  )   

____________________________________) 
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      )  

ELIOT IVAN BERNSTEIN,   )  

      )  

   Cross-Plaintiff , )  

      )  

v.       )  

      )  

TED BERNSTEIN, individually and   )  

as alleged Trustee of the Simon Bernstein  )  

Irrevocable Insurance Trust Dtd, 6/21/95  )  

      )  

   Cross-Defendant, )  

and,       )  

      )  

PAMELA B. SIMON, DAVID B.SIMON,  )  

both Professionally and Personally   )  

ADAM SIMON, both Professionally and  )  

Personally, THE SIMON LAW FIRM, )  

TESCHER & SPALLINA, P.A.,   )  

DONALD TESCHER, both Professionally  )  

and Personally, ROBERT SPALLINA,  )  

both Professionally and Personally,   )  

LISA FRIEDSTEIN, JILL IANTONI  )  

S.B. LEXINGTON, INC. EMPLOYEE  )  

DEATH BENEFIT TRUST, S.T.P.   )  

ENTERPRISES, INC. S.B. LEXINGTON,  )  

INC., NATIONAL SERVICE   )  

ASSOCIATION (OF FLORIDA),   )  

NATIONAL SERVICE ASSOCIATION  )  

(OF ILLINOIS) AND JOHN AND JANE  )  

DOES       )  

      )  

  Third-Party Defendants. ) 

____________________________________) 

      ) 

BRIAN M. O’CONNELL, as Personal  )  

Representative of the Estate of   ) 

Simon L. Bernstein,    ) 

      ) 

   Intervenor.  ) 

____________________________________) 
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INTERVENOR’S LOCAL RULE 56.1(a)(3) STATEMENT OF UNDISPUTED 

MATERIAL FACTS IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 

 Intervenor Brian M. O’Connell, Personal Representative of the Estate of Simon L. 

Bernstein (“Estate”), for his Statement of Undisputed Material Facts pursuant to Local Rule 

56.1(a)(3), states as follows:  

I. THE PARTIES 

1. The Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (“1995 Trust”) is 

a Plaintiff and purports to be an irrevocable life insurance trust formed in Illinois.  The Estate 

disputes the existence and terms of the 1995 Trust.  (Intervenor’s Response to Plaintiffs’ 

Statement of Undisputed Material Facts ¶ 1 (ECF No. 192); Order at 2-4 (ECF No. 220).) 

2. Benjamin Brown, as Curator of The Estate of Simon L. Bernstein (the “Estate”), 

filed a motion to intervene in this litigation.  On July 28, 2014, the Court granted the motion to 

intervene and the Estate became an Intervenor-Plaintiff.  (ECF No. 121.)  On November 3, 2014, 

Brian O’Connell substituted his appearance as the Personal Representative of the Estate.  (ECF 

No. 126.)   

3. Ted Bernstein, both individually and purporting to be Trustee of the alleged 1995 

Trust, is a Plaintiff.  Ted Bernstein has also been named as a Third-Party Defendant to Eliot 

Bernstein’s third-party claims.  Ted Bernstein is one of the five adult children of Simon 

Bernstein.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 6 

(ECF No. 192); Affidavit of Ted Bernstein ¶ 25 (ECF No. 150-31).)   

4. Ted Bernstein will receive over $300,000, representing 20 percent of the Policy 

proceeds, if Plaintiffs prevail in this litigation.  (Movants’ Reply to the Estate of Simon 

Bernstein’s Statement of Additional Facts ¶ 3 (ECF No. 201); Deposition of Ted Bernstein, 9:18-

10:4, 118:16-119:14 (ECF No. 192-1).) 
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5. Pamela Simon is a Plaintiff, and has been named as a Third-Party Defendant to 

Eliot Bernstein’s third-party claims.  Pamela Simon is one of the five adult children of Simon 

Bernstein.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 10 

(ECF No. 192); Affidavit of Pam Simon ¶¶ 2-3 (ECF No. 150-32).) 

6. David Simon is Pamela Simon’s husband, Adam Simon’s brother, and has been 

named a Third-Party Defendant to Eliot Bernstein’s third-party claims.  Adam Simon was 

previously counsel for all Plaintiffs and is currently counsel for Plaintiffs the 1995 Trust, Ted 

Bernstein and Pamela Simon, and Third-Party Defendants David Simon and The Simon Law 

Firm.  (Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 2 

(ECF No. 201); Deposition of David Simon, 7:9-10 (ECF No. 192-2); Affidavit of David Simon ¶ 

20 (ECF No. 150-33); ECF Nos. 12, 26, 46, 224 and 226.)   

7. Pamela Simon will receive over $300,000, representing 20 percent of the Policy 

proceeds, if Plaintiffs prevail in this litigation.  (Movants’ Reply to the Estate of Simon 

Bernstein’s Statement of Additional Facts ¶ 2 (ECF No. 201); Deposition of David Simon, 58:13-

59:4 (ECF No. 192-2).) 

8. Jill Marla Iantoni is a Plaintiff, and has been named as a Third-Party Defendant to 

Eliot Bernstein’s third-party claims.  Jill Marla Iantoni is one of the five adult children of Simon 

Bernstein.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 9 

(ECF No. 192); Affidavit of Jill Iantoni ¶¶ 2-3 (ECF No. 150-34).) 

9. Lisa Sue Friedstein is a Plaintiff, and has been named as a Third-Party Defendant 

to Eliot Bernstein’s third-party claims.  Lisa Sue Friedstein is one of the five adult children of 

Simon Bernstein.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts 

¶ 8 (ECF No. 192); Affidavit of Lisa Friedstein ¶¶ 2-3 (ECF No. 150-35).) 
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10. Jill Marla Iantoni and Lisa Sue Friedstein will each receive over $300,000, 

representing 20 percent of the Policy proceeds, if Plaintiffs prevail in this litigation.  (Movants’ 

Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 4 (ECF No. 201); 

Deposition of Ted Bernstein, 118:16-119:14 (ECF No. 192-1); Deposition of David Simon, 

58:13-59:4 (ECF No. 192-2); Plaintiffs’ Exhibit 15 (ECF No. 150-16); Plaintiffs’ Exhibit 16 

(ECF No. 150-17).) 

11. Eliot Bernstein (“Eliot”) was made a Party by virtue of Heritage Union Life 

Insurance Company’s counterclaim for Interpleader, and Eliot filed third-party claims against 

several Parties as described herein, making Eliot a Third-Party Plaintiff as well.  Eliot is one of 

the five adult children of Simon Bernstein.  (Intervenor’s Response to Plaintiffs’ Statement of 

Undisputed Material Facts ¶ 3 (ECF No. 192); Affidavit of Ted Bernstein ¶ 23 (ECF No. 150-

31).) 

12. Heritage Union Life Insurance Company (“Heritage”) is the successor to the 

Capitol Bankers Life Insurance Company (“Capitol Bankers”), which originally issued the 

Policy to Simon Bernstein in 1982.  Heritage was terminated as a party on February 18, 2014 

when the Court granted Heritage’s motion to dismiss itself from the Interpleader litigation after 

having deposited the Policy proceeds with the Registry of the Court pursuant to an Agreed 

Order.  (ECF No. 101.) 

II. THE LIFE INSURANCE POLICY  

13. In 1982, Simon Bernstein applied for a life insurance policy from Capitol 

Bankers, which was issued as Policy No. 1009208 (the “Policy”).  (Intervenor’s Response to 

Plaintiffs’ Statement of Undisputed Material Facts ¶ 26 (ECF No. 192); Affidavit of Don Sanders 

¶¶ 6, 23 (ECF No. 150-30).)  The amount of the Policy proceeds (plus interest) on deposit with 
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the Registry of the Court exceeds $1.7 million.  (ECF No. 101; Plaintiffs’ Exhibit 2 (ECF No. 

150-3).) 

14. The Capitol Bankers Life Insurance Application, dated October 12, 1982 (the 

“Application”), designates Simon L. Bernstein as the Insured, lists S.B. Lexington, Inc. as his 

employer, and designates the Owner of the Policy as “First Arlington National Bank Trustee of 

S.B. Lexington, Inc. Employee Death Benefit Trust.”  (Intervenor’s Response to Plaintiffs’ 

Statement of Undisputed Material Facts ¶ 27 (ECF No. 192); Plaintiffs’ Exhibit 3 (ECF No. 150-

4); Affidavit of Don Sanders ¶ 48 (ECF No. 150-30).) 

15. The Application: (i) directs premium notices to be sent to S.B. Lexington, Inc. 

Employee Death Benefit Plan c/o National Service Assoc. at 9933 Lawler Ste. 210, Skokie, 

Illinois 60077; (ii) lists Simon Bernstein’s occupation as an Executive with S.B. Lexington, Inc. 

located in Skokie, Illinois; (iii) lists Simon Bernstein as the selling agent of the Policy; and (iv) 

was signed in Illinois.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material 

Facts ¶ 28 (ECF No. 192); Plaintiffs’ Exhibit 3 (ECF No. 150-4); Affidavit of Don Sanders ¶ 48 

(ECF No. 150-30).) 

16. In late 1982 when the Policy was issued: (a) the Policy would have been delivered 

to the selling agent (i.e. Simon Bernstein), who would have then delivered the Policy to the 

initial Owner; (b) Simon Bernstein resided and was domiciled in Glencoe, Illinois; (c) Simon 

Bernstein’s offices were located in Chicago, Illinois; and (d) First Arlington National Bank was 

located in Arlington Heights, Illinois.  (Intervenor’s Response to Plaintiffs’ Statement of 

Undisputed Material Facts ¶ 28 (ECF No. 192); Plaintiffs’ Exhibit 3 (ECF No. 150-4); Affidavit 

of Don Sanders ¶ 48 (ECF No. 150-30); Affidavit of Pam Simon ¶¶ 22-24 (ECF No. 150-32).) 
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III. THE DESIGNATED BENEFICIARIES 

17. At the time the Policy was issued, the only designated beneficiary was First 

Arlington National Bank as Trustee of S.B. Lexington, Inc. Employee Death Benefit Trust.  

(Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶¶ 29-30 (ECF No. 

192); Plaintiffs’ Exhibit 3 (ECF No. 150-4); Affidavit of Don Sanders ¶ 48 (ECF No. 150-30).) 

18. In June of 1992, LaSalle National Trust, N.A., as Successor Trustee of the S.B. 

Lexington, Inc. Employee Death Benefit Trust, became Owner of the Policy.  (Intervenor’s 

Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 31 (ECF No. 192); Plaintiffs’ 

Exhibit 7 (ECF No. 150-8); Affidavit of Don Sanders ¶ 55 (ECF No. 150-30).) 

19. In November of 1995, Capitol Bankers received a “Request Letter” signed by the 

Owner of the Policy, LaSalle National Trust, N.A., pursuant to which the following changes 

were made to the Policy: (a) LaSalle National Trust, N.A., as Trustee of the S.B. Lexington, Inc. 

Employee Death Benefit Trust, was designated primary beneficiary; and (b) the “Simon 

Bernstein Irrevocable Insurance Trust Dated June 21, 1995” (i.e. the 1995 Trust) was designated 

contingent beneficiary.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material 

Facts ¶ 33 (ECF No. 192); Plaintiffs’ Exhibit 8 at JCK000370 (ECF No. 150-9); Affidavit of Don 

Sanders ¶¶ 56, 60 (ECF No. 150-30).) 

20. As of September 13, 2012, the date of Simon Bernstein’s death: (a) LaSalle 

National Trust, N.A., as Trustee of the S.B. Lexington, Inc. Employee Death Benefit Trust, was 

designated primary beneficiary of the Policy; and (b) the “Simon Bernstein Irrevocable Insurance 

Trust Dated June 21, 1995” (i.e. the 1995 Trust) was designated contingent beneficiary of the 

Policy.  (Affidavit of Don Sanders ¶¶ 62, 72 (ECF No. 150-30); Plaintiffs’ Exhibit 8 at 

JCK000370 (ECF No. 150-9); Deposition of Ted Bernstein, 10:8-10 (ECF No. 192-1).) 
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21. On April 3, 1998, S.B. Lexington, Inc. was voluntarily dissolved and the S.B. 

Lexington, Inc. Employee Death Benefit Trust was terminated.  (Intervenor’s Response to 

Plaintiffs’ Statement of Undisputed Material Facts ¶ 36 (ECF No. 192); Plaintiffs’ Exhibit 9 

(ECF No. 150-10); Affidavit of Pam Simon ¶ 36 (ECF No. 150-32).) 

22. Neither LaSalle National Trust, N.A. as Trustee of the S.B. Lexington, Inc. 

Employee Death Benefit Trust, nor the S.B. Lexington, Inc. Employee Death Benefit Trust itself, 

has made any claim to the Policy proceeds.  (Intervenor’s Response to Plaintiffs’ Statement of 

Undisputed Material Facts ¶ 37 (ECF No. 192); Affidavit of Don Sanders ¶¶ 77(a)-(b), 78 (ECF 

No. 150-30).)   

23. First Arlington National Bank has not made any claim to the Policy proceeds.  Its 

successor-in-interest, J.P. Morgan Bank, filed a responsive pleading in this action, and then a 

motion for judgment on the pleadings in which it disclaimed any interest in the Policy proceeds 

and requested to be dismissed.  That motion was granted and J.P. Morgan Bank was dismissed as 

a Party on March 12, 2014.  (Intervenor’s Response to Plaintiffs’ Statement of Undisputed 

Material Facts ¶ 37 (ECF No. 192); ECF No. 60; ECF No. 105.) 

IV. THE FIRST “EXHAUSTIVE SEARCH” FOR THE 1995 TRUST 

24. At least one “exhaustive search” for the 1995 Trust document was conducted 

between Simon Bernstein’s death on September 13, 2012 and December 6, 2012, but no trust 

document could be found.  (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 

Additional Facts ¶ 9 (ECF No. 201); Deposition of Ted Bernstein, 55:1-11 and Dep. Ex. 3 at 

TS004519 (ECF No. 192-1).) 

25. According to David Simon, the first attempt to locate the 1995 Trust document 

occurred in the winter of 2012-2013.  He was aware of the search and advised that no such 
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document was found.  (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 

Additional Facts ¶ 10 (ECF No. 201); Deposition of David Simon, 59:13-17, 60:4-6 (ECF No. 

192-2).) 

26. David Simon also testified that Foley & Lardner, the successor firm to Hopkins & 

Sutter, and some of the attorneys who broke away from Hopkins & Sutter and started their own 

firm, were contacted to see if they had a copy of a 1995 Trust document, but they did not.  David 

Simon does not even know whether it was he or someone else who contacted Foley & Lardner 

and the attorneys, or with whom they specifically spoke, and he testified that whoever it was may 

have been asked to do so by him, his wife Pamela Simon, or his brother Adam Simon.  

(Deposition of David Simon, 44:17-45:15, 46:2-4 (ECF No. 192-2).) 

V. IDEAS ABOUT HOW TO OBTAIN THE POLICY PROCEEDS & UNSUCCESSFUL ATTEMPTS 

TO DO SO 

 

27. On August 15, 2000, Simon Bernstein executed the Simon Bernstein 2000 

Insurance Trust (the “2000 Trust”), which identifies the Policy at issue in this litigation as an 

asset of the 2000 Trust.  (Deposition of Ted Bernstein, Dep. Ex. 23 at ¶ 1 and Schedule A (ECF 

No. 192-1); Order at 5 (ECF No. 220).) 

28. Plaintiffs considered “using” the 2000 Trust to obtain the Policy proceeds, but this 

option was rejected on or before November 19, 2012 because Pamela Simon was not included as 

a beneficiary of the 2000 Trust.  (Deposition of Ted Bernstein, 48:21-49:9, Dep. Ex. 1 and Dep. 

Ex. 2 at TS004490 (ECF No. 192-1); Order at 5 (ECF No. 220).) 

29. Plaintiffs’ former counsel, Robert Spallina, representing that he was trustee of the 

1995 Trust, made an application to Heritage for the Policy proceeds on behalf of Plaintiffs.  

(Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 7 (ECF No. 
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201); Deposition of Ted Bernstein, 35:6-16 and Dep. Ex. 1 (ECF No. 192-1); Deposition of 

David Simon, 81:15-82:2 (ECF No. 192-2).) 

30. On October 19, 2012, Ted Bernstein sent Robert Spallina an email suggesting he 

had a “solution to the life insurance policy which provides the desired result,” that he wanted to 

discuss and that the initial conversation about it involve only him, Robert Spallina, Pamela 

Simon and David Simon.  The email also asked that Robert Spallina avoid any further overtures 

to the insurance company until after the initial conversation in order “to avoid any unnecessary 

confusion” for the insurance company.  (Movants’ Reply to the Estate of Simon Bernstein’s 

Statement of Additional Facts ¶ 7 (ECF No. 201); Deposition of Ted Bernstein, Dep. Ex. 1 at 

TS004965 (ECF No. 192-1).)   

31. On November 19, 2012, after Robert Spallina unsuccessfully attempted to claim 

the Policy proceeds without providing any documentation, David Simon suggested attempting to 

secure the Policy proceeds on behalf of the Plaintiffs by submitting a waiver and settlement 

agreement to the insurer.  (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 

Additional Facts ¶ 8 (ECF No. 201); Deposition of Ted Bernstein, 51:22-52:2, 53:22-54:4 and 

Dep. Ex. 2 at TS004490 (ECF No. 192-1).)  The Plaintiffs tried David Simon’s suggestion of a 

waiver and settlement agreement, but it was not successful because Eliot would not agree.  

(Deposition of Ted Bernstein, 54:13-25 and Dep. Ex. 3 (ECF No. 192-1).) 

32. Between October 19, 2012 and February 8, 2013, the Plaintiffs exchanged many 

emails discussing how best to obtain the Policy proceeds and referring to an inability to locate 

the 1995 Trust document.  (Order at 5 (ECF No. 220); Deposition of Ted Bernstein, Dep. Exs. 1-

4, 8-9 (ECF No. 192-1).)  David Simon was a participant in the email exchanges, yet in none of 

those emails did he relate a recollection that he created the 1995 Trust document for Simon 
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Bernstein, that he saw the final version of the 1995 Trust executed by Simon Bernstein, or that it 

named Ted Bernstein as successor trustee of the 1995 Trust.  (Id.) 

33. One of those email exchanges on January 22, 2013 states that “none of us can be 

sure exactly what the 1995 trust said.”  (Deposition of Ted Bernstein, Dep. Ex. 4 (ECF No. 192-

1).) 

34. On February, 8, 2013, Pamela Simon informed Ted Bernstein that she could not 

find a copy of the insurance Policy or the 1995 Trust. (Movants’ Reply to the Estate of Simon 

Bernstein’s Statement of Additional Facts ¶ 11 (ECF No. 201); Deposition of Ted Bernstein, 

60:25-61:10, Dep. Ex. 8 at BT000049, and Dep. Ex. 10 at BT000047 (ECF No. 192-1).) 

35. As of February 14, 2013, the Plaintiffs planned to pursue the Policy proceeds via 

a Release and Settlement Agreement and have the proceeds paid either to Robert Spallina as 

trustee or to the Tescher & Spallina trust account. (Deposition of Ted Bernstein, 62:17-63:3 and 

Dep. Ex. 11 at TS004464 (ECF No. 192-1).) 

36. From March 15, 2013 through April 12, 2013, Robert Spallina on behalf of 

Plaintiffs was engaged in discussions with Heritage and they planned for Heritage to interplead 

the funds into court in Florida.  (Deposition of Ted Bernstein, Dep. Exs. 15 and 16 (ECF No. 

192-1).)  Unbeknownst to Mr. Spallina, however, on April 5, 2013, the Plaintiffs, through 

counsel Adam Simon, filed a lawsuit in the Circuit Court of Cook County seeking to obtain the 

Policy proceeds from Heritage.  (Deposition of Ted Bernstein, Dep. Ex. 16 at TS005253-54 (ECF 

No. 192-1); Notice of Removal ¶ 1 (ECF No. 1).)  As a result, Robert Spallina and the law firm 

Tescher & Spallina ceased representing Plaintiffs in connection with their efforts to obtain the 

Policy proceeds from Heritage.  (Deposition of Ted Bernstein, Dep. Ex. 16 at TS005252, and 

Dep. Ex. 17 at TS006547 (ECF No. 192-1).) 
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37. Despite David Simon’s current claims that he drafted the 1995 Trust document on 

his computer and saw it after execution, the Complaint filed by his brother on April 5, 2013 

makes no reference whatsoever to David Simon having drafted the 1995 Trust or having seen the 

final version after it was executed, or to the identity of the trustee and successor trustee named in 

the executed 1995 Trust, or to the alleged fact that Simon Bernstein ever even executed a 1995 

Trust document.  (Complaint at Law (ECF No. 1-1).)   

38. As of August 30, 2013, the 1995 Trust (in any form) could not be located. 

(Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 16 (ECF No. 

201); Plaintiffs’ Exhibit 15 at BT000002 (ECF No. 150-16); Deposition of David Simon, 95:9-13 

(ECF No. 192-2).) 

VI. THE SEARCH WHICH UNCOVERED THE PURPORTED DRAFTS OF THE 1995 TRUST 

39. David Simon claims to have located an unexecuted draft electronic copy of the 

purported 1995 Trust (i.e. Plaintiffs’ Exhibit 15 (ECF No. 150-16)) on the computer system of 

The Simon Law Firm on September 13, 2013.  (Movants’ Reply to the Estate of Simon 

Bernstein’s Statement of Additional Facts ¶ 16 (ECF No. 201); Plaintiffs’ Exhibit 15 at 

BT000002 (ECF No. 150-16); Deposition of David Simon, 95:9-13 (ECF No. 192-2).) 

40. According to David Simon, he located Plaintiffs’ Exhibit 15 with the help of his 

brother, Adam Simon.  (Affidavit of David Simon ¶ 29 (ECF No. 150-33).) 

41. David Simon also claims to have located an unexecuted draft paper copy of the 

purported 1995 Trust (i.e. Plaintiffs’ Exhibit 16 (ECF No. 150-17)) which contains his 

handwritten notes in the stored files of The Simon Law Firm on or about September 13, 2013.  

(Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 17 (ECF No. 
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201); Plaintiffs’ Exhibit 16 (ECF No. 150-17); Deposition of David Simon, 94:13-95:8 (ECF No. 

192-2); Affidavit of David Simon ¶ 28 (ECF No. 150-33).) 

42. According to David Simon, he located Plaintiffs’ Exhibit 16 without anyone 

else’s assistance.  (Affidavit of David Simon ¶ 28 (ECF No. 150-33).) 

43. According to Pamela Simon, however, she and David Simon located Plaintiffs’ 

Exhibit 15 and Plaintiffs’ Exhibit 16, with assistance from their employees.  (Affidavit of Pam 

Simon ¶ 37 (ECF No. 150-32).) 

VII. THE EXISTENCE AND TERMS OF THE PURPORTED 1995 TRUST 

44. Plaintiffs have produced no executed original or executed copy of a written trust 

agreement reflecting the terms of the purported 1995 Trust.  (Movants’ Reply to the Estate of 

Simon Bernstein’s Statement of Additional Facts ¶ 6 (ECF No. 201); Answer to Intervenor 

Complaint ¶ 9 (ECF No. 144); Deposition of Ted Bernstein, 13:13-15 (ECF No. 192-1).) 

45. According to David Simon, he had a conversation with Simon Bernstein on June 

20, 1995 about creating an insurance trust, during which Simon Bernstein said he wanted to 

create one and name his wife Shirley as trustee and David Simon as successor trustee, and David 

Simon agreed to be successor trustee.  David Simon testified that he took handwritten notes of 

this conversation on Plaintiffs’ Exhibit 16.  (Plaintiffs’ First Amended Complaint ¶ 29 (ECF No. 

73); Deposition of David Simon, 39:15-40:1, 40:17-41:1, 41:7-20, 96:3-11 (ECF No. 192-2); 

Affidavit of David Simon ¶ 28 (ECF No. 150-33).) 

46. The handwritten notes on Plaintiffs’ Exhibit 16, however, list the trustee as 

“Shirley, David, [illegible]?” and list the successor trustee as “Pam, Ted.”  (Plaintiffs’ Exhibit 16 

at BT000020 (ECF No. 150-17).) 
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47. David Simon testified that his assistant created Plaintiffs’ Exhibit 15 by making 

the modifications reflected in David Simon’s handwritten notes on Plaintiffs’ Exhibit 16.  

(Deposition of David Simon, 40:17-41:1, 96:3-11 (ECF No. 192-2).) 

48. Plaintiffs’ Exhibit 15, however, identifies the trustee as “Shirley Bernstein” and 

identifies the successor trustee as “David B. Simon.”  (Plaintiffs’ Exhibit 15 at BT000010 (ECF 

No. 150-16).) 

49. David Simon testified that, after thinking about it overnight, on June 21, 1995 he 

asked Simon Bernstein to remove him as successor trustee and make the successor trustees 

Simon Bernstein’s children sequentially.  (Deposition of David Simon, 41:17-23 (ECF No. 192-

2).) 

50. David Simon averred, however, that he asked Simon Bernstein to appoint only 

Ted Bernstein as successor trustee.  (Affidavit of David Simon ¶ 25 (ECF No. 150-33).) 

51. David Simon testified that he did not change the name of the successor trustee 

from his own name, and Simon Bernstein then took Plaintiffs’ Exhibit 15 to the law firm of 

Hopkins & Sutter to be finalized and executed.  (Deposition of David Simon, 40:2-7, 41:17-42:5 

(ECF No. 192-2).) 

52. According to David Simon, he met with Simon Bernstein after the 1995 Trust 

document was executed and reviewed the final executed version of it, which he claims named 

Ted Bernstein as the successor trustee.  (Deposition of David Simon, 42:6-43:1 (ECF No. 192-2); 

Affidavit of David Simon ¶ 27 (ECF No. 150-33).) 

53. David Simon testified that, when he met with Simon Bernstein after the 1995 

Trust document was executed, he had Simon Bernstein sign a change of beneficiary form to 

submit to Lincoln Benefit in order to make the 1995 Trust the beneficiary of Simon Bernstein’s 
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life insurance policy issued by Lincoln Benefit, and that he would have expected Lincoln Benefit 

to retain a copy of that form.  David Simon also testified that Lincoln Benefit was contacted and 

they did not have a copy of the 1995 Trust.  (Deposition of David Simon, 43:10-44:2 (ECF No. 

192-2); Order at 5-6 (ECF No. 220).) 

54. Ted Bernstein, purported trustee of the 1995 Trust, has never seen an executed 

copy of a 1995 Trust document.  (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 

Additional Facts ¶ 5 (ECF No. 201); Deposition of Ted Bernstein, 24:6-12 (ECF No. 192-1).) 

55. According to Ted Bernstein, in the summer of 1995, he had a conversation with 

his father in which his father told Ted that he was forming a life insurance trust for the Policy 

and that Ted would be one of the trustees.  No one except Simon Bernstein and Ted Bernstein 

was present for the conversation.  (Movants’ Reply to the Estate of Simon Bernstein’s Statement 

of Additional Facts ¶ 5 (ECF No. 201); Deposition of Ted Bernstein, 23:1-8 (ECF No. 192-1); 

Affidavit of Ted Bernstein ¶ 88 (ECF No. 150-31).) 

56. Ted Bernstein averred, based on having reviewed the purported drafts of the 1995 

Trust document and facts as told to him by David Simon, that Ted was appointed successor 

trustee of the 1995 Trust.  (Affidavit of Ted Bernstein ¶ 99 (ECF No. 150-31).) 

57. Ted Bernstein testified that the bases for his knowledge that he is successor 

trustee of the 1995 Trust are that he saw his name handwritten on Plaintiffs’ Exhibit 16 at page 

BT000020 (ECF No. 150-17), and after his father’s death, David Simon told him that he was 

successor trustee of the 1995 Trust.  When David Simon informed Ted that he was successor 

trustee, Ted does not recall whether he even remembered the conversation he testified that he had 

with his father during the summer of 1995.  (Deposition of Ted Bernstein, 12:19-16:16, 17:5-17, 

24:13-25:3 and Dep. Ex. 22 (ECF No. 192-1).) 
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VIII. SIMON BERNSTEIN’S SUBSEQUENTLY-EXECUTED ESTATE DOCUMENTS 

58. On August 15, 2000, Simon Bernstein executed the Simon Bernstein 2000 

Insurance Trust (the “2000 Trust”), which identifies the Policy at issue in this litigation as an 

asset of the 2000 Trust.  (Deposition of Ted Bernstein, Dep. Ex. 23 at ¶ 1 and Schedule A (ECF 

No. 192-1); Order at 5 (ECF No. 220).) 

59. The 2000 Trust document makes no reference to the 1995 Trust (i.e. the “Simon 

Bernstein Irrevocable Insurance Trust Dated June 21, 1995”), which the 2000 Trust would have 

superseded.  (Deposition of Ted Bernstein, Dep. Ex. 23 (ECF No. 192-1); Order at 5 (ECF No. 

220).) 

60. Pursuant to the terms of the 2000 Trust, the Trustees were only authorized to pay 

the trust principal and income to only Shirley Bernstein and Simon Bernstein’s “descendants,” 

with “descendants” being defined to “specifically exclude … PAMELA BETH SIMON and her 

descendants.”  (Deposition of Ted Bernstein, Dep. Ex. 23 at ¶¶ 2(a)-(b), 9 (ECF No. 192-1).) 

61. On May 20, 2008, Simon Bernstein executed the Simon L. Bernstein Irrevocable 

Trust Agreement (the “2008 Trust”).  The terms of the 2008 Trust, in effect, provide that no 

inheritance shall pass to Ted Bernstein, Pamela Simon, or the lineal descendants of either Ted 

Bernstein or Pamela Simon.  (Deposition of David Simon, 55:2-17 (ECF No. 192-2); Deposition 

of Ted Bernstein, Dep. Ex. 25 (ECF No. 192-1).) 

62. In January 2012, Plaintiff Pamela Simon wrote to her father, Simon Bernstein, 

expressing her distress over his act of “disinheriting” her, David Simon and their children, as 

well as Ted Bernstein and his children.  (Deposition of Ted Bernstein, Dep. Ex. 26 (ECF No. 

192-1).)  Pamela Simon wrote the note to her father because she was passionate about the fact 
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that his “estate plan” did not include her and her family or Ted Bernstein and his family.  

(Deposition of Ted Bernstein, 90:22-25, 91:13-25, and Dep. Ex. 26 (ECF No. 192-1).)   

63. A few months before he died on September 13, 2012, Simon Bernstein arranged a 

conference call with Robert Spallina, Plaintiffs and some of their spouses.  During the call, 

Simon Bernstein instructed that the assets of his estate and trust would be left to his ten 

grandchildren and the insurance policy proceeds were to pass to his five children, in an effort to 

quell some then-existing family acrimony about his girlfriend and about the trust document that 

disinherited Pamela Simon, Ted Bernstein and their respective children.  (Deposition of Ted 

Bernstein, 90:11-18 (ECF No. 192-1); Deposition of David Simon, 53:1-19, 54:3-55:17 (ECF 

No. 192-2).)  

64. On July 25, 2012, Simon Bernstein executed the Simon L. Bernstein Amended 

and Restated Trust Agreement (the “2012 Trust”), which amends and restates in its entirety the 

2008 Trust.  (Deposition of Ted Bernstein, Dep. Ex. 24 at TS007362 (ECF No. 192-1).)  Pursuant 

to the terms of the 2012 Trust, all of the Plaintiffs shall be deemed to have predeceased Simon 

Bernstein and all assets are to be passed on equal shares among Simon Bernstein’s 

grandchildren.  (Id. at Art. I (B)-(C), Art. III (E)(1).) 

65. On September 7, 2012, six days prior to his death, Simon Bernstein prepared a 

holographic will directing a bequest to Maritza Puccio of, among other things, $100,000 from his 

current insurance policy and expressing an intention to change the beneficiary on said policy to 

reflect his wishes.  (ECF No. 192-3 at TS003889).  Simon Bernstein directed that the bequest to 

Ms. Puccio should proceed in the event of his death “with no interruption from family or 

probate.”  (Id.)  This document was not witnessed or notarized.  (Id.) 

Case 1:13-cv-03643   Document 247   Filed 05/25/16   Page 17 of 19   PageID 4319
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



18 

 

66. There is no evidence that Simon Bernstein executed any other Wills or trust 

agreements between July 25, 2012 and his death on September 13, 2012. 

Dated: May 25, 2016 

      BRIAN M. O’CONNELL, PERSONAL REPRESENTATIVE 

      OF THE  ESTATE OF SIMON L. BERNSTEIN, Intervenor 

 

      By:  /s/ James J. Stamos    

       One of Intervenor’s Attorneys 

 

James J. Stamos (ARDC # 3128244) 

Theodore H. Kuyper (ARDC # 6294410) 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, Illinois 60601 

(312) 630-7979 

jstamos@stamostrucco.com  

tkuyper@stamostrucco.com 

Attorneys for Intervenor 
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on this 25th day of May, 2016. 

 

 

       /s/ James J. Stamos   
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, May 26, 2016:

            MINUTE entry before the Honorable John Robert Blakey: Status hearing held on
5/26/2016. Motion for leave to file amended complaint [231] is denied. Any response to
dispositve motions shall be filed on or before 7/26/2016; replies shall be filed on or before
9/6/2016. Status hearing set for 9/20/2016 at 9:45 a.m. in Courtroom 1725. Mailed
notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.
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v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, June 2, 2016:

            MINUTE entry before the Honorable John Robert Blakey: In light of the
proceedings in court on 5/26/16, the 6/7/16 Notice of Motion date is stricken, and the
parties need not appear. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 
  

  

Simon Bernstein Irrevocable 

Insurance Trust Dtd 6/21/95, et al., 
 
 

Plaintiffs,                                                      Case No. 13-cv-3643 

                                                                                   
                                    
 Judge John Robert Blakey 

         v. 
 
  
Heritage Union Life 

Insurance Co., et al.,                                                 Filers: 
                                                                                  Eliot Ivan Bernstein, Pro Se 

Defendants. 
 

 

THIRD-PARTY DEFENDANT ELIOT I. BERNSTEIN MOTION FOR EXTENSION OF 
TIME TO FILE RESPONSE TO MOTIONS TO DISMISS 

 

Comes now pro se indigent third-party defendant Eliot I. Bernstein who respectfully pleads, 

prays and shows this Court as follows:  

1.  I am the third-party Defendant herein pro se and respectfully make this motion seeking 

an extension of time to file and serve responses to the dispositive motions herein which 

by Order of this Court are currently due on July 26, 2016.  

2. I respectfully pray for at least a 30 day extension which I assert in good faith is 

reasonable under the circumstances but alternatively pray for no less than a 15 day 

extension from the current deadline of July 26, 2016.  
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3. I am under medical treatment for ongoing dental matters of a serious nature and under 

Dentist-doctor prescribed narcotics and other medication and have significant issues 

sleeping and related pain as a result.  

4. More importantly as shown herein, I have been fighting for more than a month in the 

Florida Courts simply to get access to Full Records and Indexes certified by Clerk Sharon 

Bock of the 15th Judicial for the related cases in Florida which are not only the subject of 

several appeals in the Florida Courts but also directly a part of the dispositive motions to 

be responded to with the decisions and Orders of the Florida Courts being directly relied 

upon by Ted Bernstein and his counsel David Simon in the dispositive motion I am 

attempting to respond to in this Court. ` 

5. As shown to the Florida 4th District Court of Appeals, by operation of the Florida Rules 

of Appellate procedure, full production of the Indexes and Records on Appeal 

automatically occurs by the Clerk of the Court upon default unless a party specifies 

otherwise.  

6. And yet as an indigent litigant acting pro se I have been repeatedly denied access to these 

records by the 4th District Court of Appeals while also being forced to undergo 

unnecessary burdens at the 15th Judicial to re-assert my indigency status.  

7. As shown herein, I filed a motion with specificity with the 4th DCA showing specifically 

why I should be able to obtain what otherwise is automatically provided “in a normal 

case” to all litigants and this specificity included but was not limited to swearing to the 

Court that not only had I never been served various documents that are contained in the 

full records and indexes therein, but one such document never served was a Petition for 

Administration filed and signed by both attorneys Tescher and Spallina in the Estate of 
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Simon Bernstein where said Petition specifically named myself as one of 5 children ( and 

not the grandchildren ) as Beneficiaries of the Estate of Simon Bernstein which wholly 

contradicts the positions taken by Ted Bernstein at a one-day “validity” trial that was 

prejudicially “pre-determined” an artificially limited to “one day” only which did not 

permit time for necessary witnesses like Donald Tescher who not only had signed the 

document as an attorney which was contradicting the case presented by Ted Bernstein but 

further that Donald Tescher had admitted in the only Deposition before Trial that his firm 

had known about another fraud in those cases involving his partner Robert Spallina who 

had “altered” my mother Shirley Bernstein’s trust attempting to illegally change the 

beneficiaries and yet his firm took no action to correct for an entire year while letting Ted 

Bernstein carry on in the fraud once Tescher and Spallina resigned and replaced 

themselves with Ted as Trustee of the alleged Amended and Restated Simon Bernstein 

Trust.  

8. This Court will see that not only was this the only pre-trial Deposition in a very complex 

case in the Florida courts but also was “limited” by the terms of the deposition and  

where I was not permitted an opportunity to question Donald Tescher whatsoever and to 

the contrary the deposition was abruptly stopped when I asked my first question1.  

                                                 
1 July 26, 2016 “Appellant’s Good Faith Draft Initial Brief on Appeal and Response To Show Cause;          
Extension of Time” 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160705%20FINAL%20ESIGNEDAPPELLANTSG
OODFAITHDRAFTBRIEFRESPONSESHOWCAUSEAPPEALVALIDITY4THDCA%20ECF%20STAMPED
%20COPY.pdf  
And 
June 20, 2016 “Appellant’s Motion To Supplement Record on Appeal” 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160620%20Final%20Esigned%204thDCA%20Mot
ion%20To%20Supplement%20Record%20on%20Appeal%20Transcripts%20ECF%20Stamped%20Copy
.pdf 
And 
June 14, 2016 “Motion for Extension of Time to Submit an Initial Brief upon Proper and Meaningful 
Access to Records on Appeal, Vacating and Rehearing En Banc this Court’s Order of June 9, 2016 as 

Case 1:13-cv-03643   Document 252   Filed 07/17/16   Page 3 of 11   PageID 4335
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



9. I just recently completed serving my Initial Brief to the 4th DCA on the alleged 

“validity” trial which was done under protest and with a reservation of rights claiming 

prejudice on appeal by being denied Full Production of Records and Indexes as provided 

by operation of Appellate Rules particularly where I also showed that an “unknown” 

Judge had signed the Order admitting the Simon Bernstein Will into Probate time-

stamped in even before the Will itself was filed in Oct. 2012, showing further fraud and 

collusion amongst the involved fiduciaries and Courts of Florida2.  

10. Moreover I already have at least one other Initial Brief due in the next few days in the 

Oppenheimer case where again fraud has been shown going back to 2010 and where 

again full Records and Indexes have not been provided from all related cases.   This fraud 

in Oppenheimer was raised before this Court in my Petition for Injunction under the All 

Writs Act which was denied by this Court while the pleading was not struck from the 

Records.  
                                                                                                                                                          
violative of the US Constitution, Florida State Constitution and for a Written Opinion Clarifying such 
matters;” 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160614%20FINAL%20ESIGNED%20MOTION%2
0REHEARD%20ENI%20BANC%204thDCA%204D16%200222%20ECF%20STAMPED%20COPY.pdf 
And 
May 25, 2016 “Appellant’s Motion with Specificity to ; Order Production of the Full Record and                  
Extend Time to File Initial Brief” 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160525%20FINAL%20ESIGNED%204th%20DCA
%204D16%200222%20Motion%20with%20Specificity%20to%20Order%20Production%20Extend%20Ti
me%20LT%203698%20ECF%20STAMPED%20COPY.pdf  
And 
May 03, 2016 “Motion for Extension of Time to File Brief and Request for Order to Produce Indexes for 
Appeal for Two Additional Cases the Appealed Order Addresses” 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160503%20FINAL%20ESIGNED%204th%20DCA
%204D16-
0222%20Motion%20for%20Extension%20of%20Time%20and%20Additional%20Indexes%20Validity%20
Appeal%20ECF%20STAMPED%20COPY.pdf  
And 
April 12. 2016 “Appellant’s Response to Show Cause; Request for Extension to File Initial Brief”  
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160412%20FINAL%20ESIGNED%20EXTENSIO
N%20REQUEST%204thDCA%20ValidityTrial%204.11.16%20ECF%20STAMPED%20COPY.pdf  
2 July 12, 2016 “INITIAL BRIEF OF APPELLANT” 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20160712%204th%20DCA%204D16-
0222%20FINAL%20ESIGNED%20INITIAL%20BRIEF%20APPEAL%20VALIDITY%20TRIAL%20PHILLI
P%20ECF%20STAMPED%20COPY.pdf  
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11. There is also a brief coming due in the illegal “Guardianship” that was imposed on me as 

well in the Florida courts.  

12. Further, while I have reminded and pleaded to the 4th DCA to comply with obligations 

under the Florida Statewide Court Fraud policy where the fraud in the Florida cases has 

never been fully addressed ( nor acted upon by the Palm Beach County Sheriff’s 

Department ), I have been busy formulating further submissions to the Florida Court 

State Inspector General as well.  

13.  And in far more serious and pressing matters directly threatening my personal welfare 

and the welfare of my family, as various documents, pictures and audio files have 

emerged under Freedom of Information requests in regards to the gruesome death at my 

parent’s home at 7020 Lions Head Lane, Boca Raton, Florida of one Mitch Huhem in the 

day or days before I filed my Emergency Petition for Injunction under the All Writs Act 

with this Court on or about Feb. 24, 2016, where Mitch Huhem allegedly had previously 

taken title to my parents’ property under an illegally created shell company Lions Head 

Land Trust, Inc. and then suddenly died just as I was disclosing the fraud to this Court 

and federal authorities,  the glaring, widespread and pervasive contradictions of very key 

and important details, virtually all details in this gruesome death and alleged 

“investigation” of this death has consumed further time not only to assess the information 

but further to begin compiling a detailed report / complaint to the FBI and other 

authorities where I have direct knowledge that the FBI has an “open case” on at least 

Robert Spallina involved in the frauds herein.  

14. More seriously, the audio interview on one Laurence Pino shows direct attempts by Pino 

to falsely implicate me in possible “foul play” in Mitch Huhem’s death, falsely 
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implicating me with one Detective Perez of the PBSO with Laurence Pino being  the 

attorney who was involved in the illegal creation of the Lions Head Land Trust, Inc. and 

also attorney representing Mitch Huhem who also happened to be a direct Beneficiary 

under the new “changed” Will of Mitch Huhem that cut out his children,   

15.  The interview clearly shows Mr. Pino materially omitting key facts such as his 

threatening email to one Leilani Ochoada on Feb. 19, 2016 after Pino’s own Executive 

Assistant exposed that same day by email that Pino’s office had NO documents or 

Authorizations on file from Leilani Ochoada thus implicating Pino in felony fraud at the 

Florida Dept of State the Friday before Mitch Huhem ends up grotesquely dead in my 

parents home and yet there was no mention of these facts by Pino to Detective Perez, nor 

production of the emails and instead directly false slanderous statements are made by 

Pino against me to the PBSO which given the serious defects and flaws in any alleged 

“investigation” of this death creates a very realistic fear in my own life such that time is 

necessary to be available to seek intervention from the FBI and other authorities.  

16.  Having personally viewed many of the pictures taken by the PBSO at my parents’ home 

I can clearly affirm to this Court the very grotesque shocking nature of the death of Mitch 

Huhem with blood pool and brain parts and fragments in my parents’ garage and yet 

having spent nearly an hour on the phone with Detective Perez on or around April 16, 

2016 on the Mitch Huhem death providing background information and even other 

witnesses to call, there is not one single solitary mention of the phone call with me by 

Detective Perez or anyone else in the PBSO that shows up anywhere in the alleged 

“investigation”.  
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17. Likewise, there is not one single reference or note from any information or conversation 

provided to the PBSO by Mitch Huhem’s sisters and mother, nor any indication the 

PBSO tried to take any statement from Mitch’s daughters who he spoke to in the days 

before he was found dead according to his sisters and yet what has been turned over by 

the PBSO are documents, pictures, records, photos and audio tapes showing glaring and 

irrefutable contradictions of key details beginning with a 9/11 called claiming Mitch may 

be “suicidal” by one Deborah Huhem which is later contradicted in a subsequent 911 Call 

before a body is allegedly discovered where it turns out the body is only a few hundred 

feet or more away from Deborah Huhem in the same house at 7020 Lions Head Lane, 

Boca Raton, Fl.  

18. The lack of any consistent evidence turned over by the PBSO includes but is not limited 

to contradictions of when the body is allegedly discovered, how the body appears when 

discovered, contradictions of when Mitch was last seen by his wife, contradictions of his 

last 24 hours and further not one single note or call or interview with key witness Leilani 

Ochoada either who is referenced in my Feb. 24, 2016 Emergency Petition for an 

Injunction under the All Writs Act as someone who came forward claiming she gave no 

permission or authorization to Laurence Pino to incorporate this company in her name 

that was used to take my parent’s home.  

19. Consistent with what has gone on in this case in Illinois, however, the one common 

thread shown by the PBSO disclosures to date is that Ted Bernstein is at the epicenter of 

all of this being mentioned by Deborah Huhem multiple times on the the day the body is 

allegedly found, being referred to by Deb Huhem, being called by Deb Huhem, 

supposedly having meetings on the day in question with Mitch Huhem, even Ted 
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Bernstein being called to the “scene” at 7020 Lions Head Lane by an unknown, 

unidentified member of the PBSO and yet NO statement is taken of Ted Bernstein by the 

PBSO until on or about late May of 2016 after these matters were disclosed to this Court 

and yet consistent with the close special relationship between Ted Bernstein and the 

PBSO, his “interview” is not even recorded with no audio tape made and nothing under 

oath allegedly at Ted’s request.  

20. Allegedly the phone information of Mitch Huhem’s phone and calls with Ted Bernstein 

have been lost and or destroyed either by Deb Huhem or the PBSO allowing Deb Huhem 

to keep the phone after the body was found even though the phone itself is the topic of 

the alleged original 911 call, but it is fair to say that the discoveries from this part of the 

case itself provide substantial “New Evidence” at least for motions in the related Florida 

courts and may potentially provide same in this Court as well and thus the extension is 

further needed to sort out and asseess these new details coming to light. 

21.  For relevancy purposes I respectfully refer your Honor back to the Feb. 24, 2016 

Emergency Petition and not only take note of the “Discovery” abuse game going on for 

years but also the “magically” found documents that show up at places like Lions Head 

Lane AFTER it had already been Inventoried and documents removed by the PR, Brian 

O’Connell, Esq. firm and remind your Honor of the Missing Mail and documents and 

account information and computer information from the Lions Head Lane home and 

failed court ordered inventory of Simon’s office whereby all his office records are now 

presumed lost or destroyed, all of which relates and is relevant to matters before this 

Court and where are the Trusts and Insurance information and similar information.  
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22. I have previously provided the FBI with this Court’s Docket for review as well and will 

be copying certain federal authorities on this motion herein due to the serious nature of 

the actions, the crimes committed in the various frauds upon the Courts and what now 

appears to many to be a gruesome bloody matter of foul play while certain Courts 

continue on in the machinery of fraud denying access presently to proper records and 

discovery.  

WHEREFORE, Third-Party Defendant Eliot I. Bernstein respectfully prays for an Order 

granting 30 days extension to file the responses to the dispositive motions herein or alternatively 

no less than 15 days to complete such act and for such other and further relief as may be just and 

proper. 

  

Respectfully Submitted, 
  

Date: July 17th, 2016 

  
 /s/ Eliot Ivan Bernstein 
___________________ 
Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff 
PRO SE 
2753 NW 34th St. 
Boca Raton, FL 33434 
Telephone (561) 245-8588  
iviewit@iviewit.tv   
www.iviewit.tv  

  

CERTIFICATE OF SERVICE 

         I HEREBY CERTIFY that on July 17th, 2016 I electronically filed the foregoing with the 

Clerk of the Court using CM/ECF and/or email.  I also certify that the foregoing is being served 
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this day on all counsel of record identified below via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner. 

        /s/ Eliot Ivan Bernstein 
___________________ 
Eliot Ivan Bernstein 
Third Party Defendant/Cross Plaintiff 
PRO SE 
2753 NW 34th St. 
Boca Raton, FL 33434 
Telephone (561) 245-8588  
iviewit@iviewit.tv   
www.iviewit.tv  

 

SERVICE LIST 

 James J. Stamos and 
STAMOS & TRUCCO LLP 
One East Wacker Drive, Third Floor 
Chicago, IL 60601 
Attorney for Intervenor, 
Estate of Simon Bernstein 
jstamos@stamostrucco.com, 

dvasquez@stamostrucco.com 
and 
Kevin Patrick Horan 

sberkin@stamostrucco.com, 

khoran@stamostrucco.com 

Adam Michael Simon, Esq.
#6205304 
303 East Wacker Drive, 
Suite 2725 
Chicago, Illinois 60601 
Attorney for Plaintiffs 
(312) 819-0730 
asimon@chicago‐law.com 

Ted Bernstein,
880 Berkeley 
Boca Raton, FL 33487 
tbernstein@lifeinsuranceconcepts.com 

Alan B. Rose, Esq. 
PAGE,MRACHEK,FITZGERALD, 
ROSE, KONOPKA, THOMAS & 
WEISS, P.A. 
505 South Flagler Drive, Suite 600 
West Palm Beach, Florida 33401 
arose@pm-law.com 
and 
arose@mrachek-law.com 

Pamela Simon
President 
STP Enterprises, Inc. 
303 East Wacker Drive 
Suite 210 
Chicago IL 60601-5210 
psimon@stpcorp.com 
  

Estate of Simon Bernstein 
Personal Representative 
Brian M. O'Connell, Partner and 
Joielle Foglietta, Esq. 
Ciklin Lubitz Martens & O’Connell 
515 N Flagler Drive 
20th Floor 
West Palm Beach, FL 33401 
boconnell@ciklinlubitz.com 
  

Jill Iantoni 
2101 Magnolia Lane 
Highland Park, IL 60035 
jilliantoni@gmail.com 

Lisa Friedstein

2142 Churchill Lane 
Highland Park, IL 60035 
Lisa@friedsteins.com 

David B. Simon, Esq. 
#6205304 
303 East Wacker Drive, Suite 2725 
Chicago, Illinois 60601 
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lisa.friedstein@gmail.com

lisa@friedsteins.com 
Attorney for Plaintiffs 
(312) 819-0730 

Michael Duane Sanders mds@pw‐

law.com, sjohnson@pw‐law.com 
Glenn E. Heilizer 

glenn@heilizer.com 
John M. O'Halloran joh@mcveyparsky‐

law.com 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6.1.1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable John
Robert Blakey

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Monday, July 18, 2016:

            MINUTE entry before the Honorable John Robert Blakey: Eliot Bernstein's
motion for extension of time [252] is granted. Any response to dispositive motions shall
be filed on or before 8/26/2016; replies shall be filed on or before 10/6/2016. The 7/21/16
Notice of Motion date is stricken, and the parties need not appear. The status hearing
previously set for 9/20/2016 is stricken and reset for 10/27/2016 at 9:45 a.m. in
Courtroom 1725. Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      )  

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon 

COMPANY                                        )          (“Plaintiffs”) 

)   

)             

Counter-Plaintiff         )  

) PLAINTIFFS’ SUPPLEMENTAL 

) STATEMENT OF 

)  UNDISPUTED MATERIAL FACTS IN 

)  SUPPORT OF THEIR MOTION FOR 

)           SUMMARY JUDGMENT 

)  

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 
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Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 

     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 

 

Plaintiffs, pursuant to Local Rule 56.1, submit the following supplemental statement of 

uncontested material facts, including a supplemental appendix of exhibits hereto, in support of 

their motion for summary judgment. 
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1 

 

I. INTRODUCTION 

On March 27, 2015, Plaintiff’s filed their initial statement of undisputed facts numbered 

1-75, in support of their motion for summary judgment.  [Dkt. #150, Pltf’s Statement of 

Undisputed Facts].  Plaintiff’s motion for summary judgment was denied. [Dkt. #220]. 

Now the Estate of Simon Bernstein (the “Estate”) has filed its motion for summary judgment 

claiming that Plaintiff’s cannot prove their claim to the Policy Proceeds and in the absence of 

a named beneficiary of the Policy, the Estate takes the Policy Proceeds by default.   

 In order to respond to and overcome the Estate’s motion for summary judgment, 

Plaintiffs must again set forth the undisputed facts that support their claims.  Within the last 

two months, Plaintiffs were able to obtain the Affidavit of Robert Spallina, Simon 

Bernstein’s final estate planning attorney.  Plaintiff served the affidavit upon all parties in 

this litigation on July 15, 2016.  In the interest of clarity and economy, instead of submitting 

an entirely new statement of undisputed facts, Plaintiff is incorporating by reference its initial 

statement of undisputed facts and then filing this supplemental statement in order to set forth 

the additional undisputed facts contained in the Affidavit of Robert Spallina. 

 Plaintiffs recognize that its Initial Statement of Undisputed Facts contains references to 

certain testimony involving conversations between Plaintiffs (and interested persons) and the 

decedent that this court ruled were inadmissible under the Illinois Dead Man’s Act. 

Plaintiffs’ memorandum in opposition to the Estate’s motion for summary judgment does not 

rely upon such excluded testimony.   
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2 

 

II. PLAINTIFF’S SUPPLEMENTAL STATEMENT OF UNDISPUTED FACTS  

 

76.  In October of 2013, and then again in 2014 after the Estate intervened, Plaintiffs 

served all parties with Rule 26 disclosures which disclosed Donald Tescher and Robert Spallina 

(erroneously referred to at times as Ronald Spallina) and the law firm of Tescher & Spallina as 

potential witnesses in this matter. On July 15, 2016, Plaintiff served all parties in this litigation 

with the Affidavit of Robert Spallina who was Simon Bernstein’s final estate planning attorney 

in the years before his death.  Also, attached to the Affidavit of Robert Spallina are his 

contemporaneous notes from his 2012 estate planning meetings with Simon Bernstein to which 

he makes reference in his Affidavit.   (Ex. 37, Affidavit of Robert Spallina).  

77.  Currently and for the past several years, there have been several actions pending in 

the Palm Beach County Court, Probate Division.  Certain testamentary trusts (not the insurance 

trusts at issue here) and the Will of Simon Bernstein have been filed with and submitted to the 

Probate Court.   

            78.  On December 15, 2015, after a bench trial was held, and where Eliot Bernstein 

appeared and represented himself pro se, Judge John L. Phillips entered an Order including the 

following: 

a.  This was a “Final Judgment” on Count II of the Amended Complaint; 

b. A trial was held on December 15, 2015 pursuant to the Court’s Order setting trial 

on Amended Complaint Count II; 

 

c. The Court received evidence in the form of documents and testimony of 

witnesses; 

 

d. The Court heard argument from counsel and pro se parties who wished to argue; 

e. The Court found that five testamentary documents, including the Will of Simon 

Bernstein and a Simon Bernstein Amended and Restated Trust Agreement dated 

July 25, 2012 are “genuine and authentic, and are valid and enforceable according 

to their terms.” 
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f. That based on evidence presented, “Ted S. Bernstein, Trustee, was not involved in 

the preparation or creation of the Testamentary Documents…Ted S. Bernstein 

played no role in any questioned activities of the law firm of Tescher & Spallina, 

P.A., who represented Simon and Shirley when they were alive.  There is no 

evidence to support the assertion of Eliot Bernstein that Ted Bernstein forged or 

fabricated any of the Testamentary Documents, or aided or abetted others in 

forging or fabricating documents. The evidence shows Ted Bernstein played no 

role in the preparation of any improper documents, the presentation of any 

improper documents to the Court, or any other improper act, contrary to the 

allegations of Eliot Bernstein. 

 

g. This ruling is intended to be a Final Judgment under Rule 9.170 of the Florida 

Rules of Appellate Procedure...”  (Ex. 38, Probate Order of 12/15/15, Ted 

Bernstein, as Trustee of Shirley Bernstein Trust Agreement v. Alexandra 

Bernstein…Eliot Bernstein, et. al. No. 502014CP003698.)   
 

 

Dated:  August 24, 2016   Respectfully submitted, 

 

/s/ Adam Simon   

Adam Simon, Esq. 

#6205304 

303 East Wacker Drive 

Suite 2725  

Chicago, Illinois 60601 

(312) 819-0730 

Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )    

      )  

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon, Jill Iantoni, Lisa 

COMPANY                                        )           Friedstein, David Simon, Adam Simon, 

)  The Simon Law Firm, and STP 

)           Enterprises, Inc. 

Counter-Plaintiff         )  

)   

) SUPPLEMENTAL 

)  APPENDIX TO PLAINTIFFS’ 

) STATEMENT OF UNDISPUTED 

) MATERIAL FACTS IN SUPPORT OF 

) THEIR MOTION FOR 

)           SUMMARY JUDGMENT 

                                    )  

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 
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N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 

     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 

 

Plaintiff’s, pursuant to Local Rule 56.1, submit the following supplemental appendix to their 

statement of uncontested material facts in support of their motion for summary judgment: 
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EXHIBIT # DESCRIPTION 

1 Financial Activity from Issue 

Bates No. JCK001252-1259 

2 Receipt from Registry of the Court for Policy Proceeds 

Bates No. BT000106 

3 Part I of Application 

Bates No. JCK00419 

4 VEBA Beneficiary Designation 

Bates No. BT000001 

5 Specimen Policy 

Bates No. JCK001098-1117 

6 Statement of Policy Cost and Benefit Info. 

Bates No. JCK001023-24 

7 NSA Letter regarding change of VEBA Trustee 

Bates No. JCK000365 

8 Capitol Bankers Request Letter, Confirmation and Cert. of Coverage 

Bates No. JCK000370, 372, 514 and 554 

9 Secretary of State Database Screenshot-S.B. Lexington, Inc. 

Bates No. BT00027 

10 Owner Change Confirmation 

Bates No. JCK000560 

11 Capitol Bankers Request Letter and Owner Confirmation 

Bates No. JCK000566 and 563 

12 Certificate of Death of Simon Bernstein 

Bates No. JCK001311 

13 Application for Reinstatement 

Bates No. JCK00213-217 

14 Confirmation of Reinstatement  

Bates No. JCK000294 
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EXHIBIT # DESCRIPTION 

15 Draft of Bernstein Trust with Meta Data 

Bates No. BT000002-000012 

16 Draft of Bernstein Trust with handwritten notes 

Bates No. BT000014-000022 

17 Diagram of Beneficiaries 

 

18 Lincoln Benefit Policy Transfer of Ownership 

Bates No. BT000112 

19 SS-4 Form for Bernstein Trust Tax I.D. 

Bates No. BT000104 

20 Equifax Report 

Bates No. JCK001084 

21 National Service Association, Illinois  

Secretary of State Screenshot 

22 National Service Association, Florida  

Secretary of State Screenshot 

23 Heritage Union Life Insurance Company 

Rule 12(b)(6) Motion to Dismiss 

24 Will of Simon L. Bernstein  

Dated July 25, 2012 

25 Plaintiff’s First Amended Complaint 

26 Eliot Bernstein’s Answer, Counterclaims, Cross-Claims, and Third-Party 

Claims 

27 Estate of Simon Bernstein’s Intervenor Complaint 

28 Insurer’s Interpleader Complaint 

29 Affidavit of Don Sanders 
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30 Affidavit of Ted Bernstein 

31 Affidavit of Pam Simon 

 

32 Affidavit of David Simon 

33 Affidavit of Jill Iantoni 

34 Affidavit of Lisa Friedstein 

35 Transcript of Deposition of David Simon 

36 Heritage Letter to Simon Bernstein 

   

37 Affidavit of Robert Spallina w/notes 

38 Probate Court Order Dated 12/15/15 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95, ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) 

COMPANY,      )   

      )  

Defendant,      ) Simon Bernstein Irrevocable 

                        ) Insurance Trust Dated 6/21/95,  

                        ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE ) Pamela B. Simon 

COMPANY                                        )          (“Plaintiffs”) 

)   

)             

Counter-Plaintiff         )  

) PLAINTIFFS’ SUPPLEMENTAL 

) STATEMENT OF 

  v.       )  UNDISPUTED MATERIAL FACTS IN 

)  SUPPORT OF THEIR MOTION FOR 

)           SUMMARY JUDGMENT   

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95  ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 

Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 

     ) 
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 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,   ) 

both Professionally and Personally   ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 

 

  NOW COMES Plaintiffs, Simon Bernstein Irrevocable Insurance Trust dated June 21, 

1995, by Ted Bernstein, as Trustee, Ted Bernstein, individually, and Pamela Simon 

(“Plaintiffs”), by and through their undersigned counsel, and respectfully submit this 

memorandum of law in opposition to the motion for summary judgment filed on behalf of the 

Estate of Simon Bernstein (the “Estate”).  
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I. FACTUAL BACKGROUND 

 

A. THE PARTIES 

Please see SoF ¶1-¶25 for a review of the identity and status of the parties. 1 

B. THE POLICY 

 The Policy was originally purchased from Capitol Bankers by the VEBA in December of 

1982 to insure the life Simon Bernstein. The “Policy” was issued as Policy No. 1009208 with an 

original sum insured of $2,000,000.00. (SoF ¶26; Ex. 5) 

C. THE INSURED 

Simon Bernstein was the Insured under the Policy. Shirley, his spouse, predeceased 

Simon Bernstein.   The identity of the Insured is not in dispute, nor does anyone dispute that the 

Insured passed away on September 13, 2012.  (SoF, ¶26, ¶52, ¶68; Ex. 12) 

D. THE INSURER 

 The Insurer of the Policy changed over the life of the Policy from time to time through 

corporate succession.  The Insurer has been previously dismissed from this case after having 

deposited the Policy Proceeds with the Registry of the Court. Prior to its dismissal, the Insurer 

did not dispute either the existence of the Policy or its liability for the Policy Proceeds following 

the death of the insured.  (SoF ¶11) 

E. THE POLICY PROCEEDS (THE “STAKE”) 

In the Insurer’s Complaint for Interpleader, the Insurer represented that the net death 

benefit payable under the Policy on the date of Simon Bernstein’s death was $1,689,070 (less an 

                                                 

1 Pursuant to Local Rule 56.1, Plaintiffs filed their original statement of uncontested facts for their initial motion for 

summary judgment on March 27, 2015 [Dkt. #150].  Plaintiffs have now filed a filed their Supplemental Statement 

of Uncontested Material Facts simultaneously herewith.  Collectively, Plaintiff’s Statements of Uncontested Facts 

and the Supplemental Statement of Facts are referred to herein as (“SoF”).  
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outstanding policy loan). (Ex. 28 at ¶17).  In its Rule 26 disclosures and in the Affidavit of Don 

Sanders, the Insurer provided documentation and testimony verifying the amount of the Policy 

Proceeds.  No objections were made by any Party to this litigation regarding the amount of the 

Policy Proceeds that the Insurer deposited with the Registry of the Court. (SoF ¶11) 

F. THE POLICY PROVISIONS ON BENEFICIARIES 

  The Policy provisions which set forth both the definitions of a beneficiary under the 

Policy, and the requirements for naming or changing a beneficiary of the Policy are the 

controlling factors in making the determination as to whom is the beneficiary of the Policy 

Proceeds. Bank of Lyons v. Schultz, 22 Ill.App.3d 410, 415, 318 N.E.2d 52, 57 (1st Dist., 1974) 

citing 2 Appelman, Insurance Law and Practice §921 (1966).  In this instance, the Policy defines 

“Beneficiary” as follows: 

A Beneficiary is any person named on our [the Insurer’s] records to receive proceeds of 

this policy after the insured dies.  There may be different classes of Beneficiaries, such as 

primary and contingent.  These classes set the order of payment.  There may be more than 

one beneficiary in a class.  Unless you provide otherwise, any death benefit that becomes 

payable under this policy will be paid in equal shares to the Beneficiaries living at the 

death of the Insured.  Payments will be made successively in the following order: 

(emphasis added) 

a. Primary Beneficiaries. 

b. Contingent Beneficiaries, if any, provided no primary Beneficiary is living at the 

death of the Insured.  

c. The Owner or the Owner’s executor or administrator, provided no Primary or 

Contingent Beneficiary is living at the death of the Insured. 

Any Beneficiary may be named an Irrevocable Beneficiary.  An irrevocable beneficiary 

is one whose consent is needed to change that Beneficiary.  Also, this Beneficiary must 

consent to the exercise of certain other rights by the Owner. We discuss ownership in   

part 2.   (SoF, ¶26; Ex. 5 at bates no. JCK00101). 

 Here, the application for the Policy indicates that initial Policy Owner designated “First 

Arlington Bank, Trustee of S.B. Lexington Employee Death Benefit Trust” [the “VEBA”] as the 
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Beneficiary of the Policy.  This was accomplished by the Policy Owner completing the 

beneficiary section of the application.  (SoF, ¶28).   

The Policy also includes the Insurer’s requirements for the Policy Owner to effectuate a 

change of beneficiary.  With regard to changing the beneficiary, the Policy provides as follows: 

The Owner or any Beneficiary may be changed during the Insured’s lifetime. We do not 

limit the number of changes that may be made. To make a change, a written request, 

satisfactory to us, must be received at our Business Office.  The change will take effect as 

of the date the request was signed, even if the Insured dies before we receive it.  Each 

change will be subject to any payment we made or other action we took before receiving 

the request. (Ex. 5 at bates #JCK00103). (emphasis added).  

G. THE DESIGNATED BENEFICIARIES OF THE POLICY  

 According to the records of the Insurer, the last change of Beneficiaries was submitted to 

the Insurer by the Policy Owner on or about November 27, 1995. (SoF, ¶33).  As a result of that 

last change of Beneficiaries, the Beneficiaries of the Policy proceeds designated by the Owner as 

of the Insured’s date of death (Sept. 13, 2012), were as follows:  LaSalle National Trust, as 

Successor Trustee  (primary beneficiary), and Simon Bernstein Irrevocable Insurance Trust dtd 

June 21, 1995 (contingent beneficiary). (SoF, ¶33 and ¶34) 

The VEBA was an employee benefit plan that provided death benefits to the beneficiaries 

of the S.B. Lexington VEBA plan participants.  The Policy was initially purchased by the VEBA 

and at Policy issuance the VEBA was both Policy Owner and Primary Beneficiary.  (SoF, ¶27 

and ¶28).  As part of the VEBA, the plan participant (an S.B. Lexington Employee), was 

authorized to designate his/her intended beneficiary of their death benefit under the VEBA.  

Simon Bernstein, as a plan participant, executed a beneficiary designation form for the death 

benefits provided through the VEBA.  In August of 1995, Simon Bernstein designated the 
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“Simon Bernstein Irrevocable Insurance Trust” as his beneficiary for the death benefit provided 

through the VEBA.  (SoF, ¶32; Ex. 4)    

 Simon Bernstein’s beneficiary designation form which contains his designation of the 

Bernstein Trust as his beneficiary for the VEBA death benefit provides extremely strong 

corroborating evidence of both (i) the existence of the Bernstein Trust; and (ii) Simon 

Bernstein’s intent that the beneficiary of the Policy is the Bernstein Trust. (SoF, ¶32; Ex. 4).   

Plaintiffs also submit a simple diagram (Ex. 17) which is referred to and explained in  

Ex. 30, Aff. of Ted Bernstein at ¶105-¶106. This diagram illustrates that whether the Policy 

Proceeds were paid to the Primary Beneficiary -- the VEBA-- or the Contingent Beneficiary -- 

the Bernstein Trust, the result is the same.  Ultimately, the Policy Proceeds are to be paid to the 

Bernstein Trust. (SoF, ¶44) 

In 1998, S.B. Lexington was voluntarily dissolved and the VEBA terminated at the same 

time.  In conjunction with this dissolution, the ownership of the Policy was also changed in 1998 

from the VEBA to Simon Bernstein.  So, as of 1998, it is undisputed that the Primary 

Beneficiary under the Policy, the VEBA, had ceased to exist, and thus the sole surviving 

beneficiary was the contingent beneficiary, the 1995 Bernstein Trust.  (SoF ¶21 and ¶36) 

ARGUMENT 

A. STANDARDS  

Plaintiffs incorporate by reference the summary judgment standards set forth by the court 

in its Order of March 16, 2016. [Dkt. #220 at p.1-2]. 
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B. GOVERNING LAW 

Where an insurance policy is the result of an application to an agent of the insurance 

company within a state, the policy after having been issued, delivered by the company’s agent 

within the state, and the premiums paid by the insured within the state to the company, the policy 

becomes a contract of that state, subject to the applicable laws of said state.  Where the most 

significant contacts of the contract are made, the applicable law of that place is controlling. 

Minnesota Mut. Life Ins. Co. v. Sullivant, 334 F.Supp 346, 349 (1971), citing New York Life Ins. 

Co. v Head, 234 U.S. 149, 34 S.Ct. 879, 58 L.Ed. 1259 (1914). 

Here, the law of the state of Illinois controls because it is undisputed that the first Policy 

Owner, the VEBA, was domiciled at the offices of its Bank Trustee located in Illinois. Simon 

Bernstein was the agent who sold the Policy and it is undisputed that when he sold the Policy he 

was a citizen of the state of Illinois, and the Policy would have been delivered to the Owner in 

the state of Illinois.  Simon Bernstein was also the insured under the Policy and the application 

was signed in Illinois. (SoF ¶28).  In short, all of the significant contacts with regard to the 

application, sale and delivery of the Policy occurred in Illinois.  Also, the affidavit of David 

Simon and the drafts of the 1995 Bernstein Trust indicate it was drafted in lllinois, by Illinois 

counsel pursuant to Illinois law.  

C. THE SIMON BERNSTEIN IRREVOCABLE INSURANCE TRUST DATED JUNE 21, 

1995 (THE “ 1995 BERNSTEIN TRUST”) 

As set forth above, the last named Contingent Beneficiary of the Policy was the Bernstein 

Trust.  One of the reasons the Insurer refused to pay the Policy Proceeds to the Bernstein Trust 

upon presentation of the death claim was because no one has been able to locate an original or 

copy of an executed trust agreement for the Bernstein Trust.  (SoF ¶45).  But, Plaintiffs in their 
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Statement of Undisputed Facts set forth a comprehensive and cohesive bundle of evidence, 

including signed documentation from both the settlor and the initial trustee of the Bernstein Trust 

evidencing the existence of the Bernstein Trust.  In addition, Plaintiffs have supplemented their 

submissions and statement of undisputed facts with the affidavit of Robert Spallina, Simon 

Bernstein’s final estate planning attorney.    

Earlier in this litigation, Plaintiff’s ability to secure the testimony of Mr. Spallina was 

impeded.  Mr. Spallina was the subject of an SEC investigation resulting in an SEC Complaint 

being filed and then promptly resolved in September of 2015.  Subsequently, Mr. Spallina 

voluntarily placed his Florida Law License on inactive status.   Mr. Spallina’s legal issues have 

been sufficiently resolved such that Plaintiffs have now been able to secure Mr. Spallina’s 

affidavit. Mr. Spallina’s sworn testimony is crucial because it comes from an uninterested party 

whose testimony is not barred by the Illinois Dead Man’s Act.  Mr. Spallina’s affidavit also 

includes corroborating evidence in his contemporaneous notes which are attached to his 

affidavit.   

In his affidavit, Mr. Spallina attests as follows:  

a. That beginning in 2007 until his death, Mr. Spallina and his law firm provided estate 

planning advice and represented Simon Bernstein. 

 

b. That in the spring and early summer of 2012, Simon Bernstein consulted Mr. Spallina 

to review his estate plan. 

 

c. That Simon Bernstein informed him that he had formed the 1995 Bernstein Trust and 

that the 1995 Bernstein Trust was the beneficiary of a life insurance policy with a 

death benefit of $1.6 million.  Simon Bernstein informed him that the beneficiaries of 

the 1995 Bernstein were Simon Bernstein’s five children. 

 

d. That Simon Bernstein discussed making changes to the beneficiary of the insurance 

policy, but Mr. Spallina advised him against it, and Simon Bernstein left the 

beneficiary unchanged. 
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e. That Simon Bernstein purposefully never transferred ownership or changed the 

beneficiary of the Policy to the 2000 Trust that had been drafted by an attorney for 

Proskauer Rose.  Simon Bernstein decided to retain ownership and control of the 

Policy himself.   

 

f. That Simon Bernstein made changes to his Estate plan in 2012 to provide that the 

assets in his estate would skip a generation and would go to his ten grandchildren and 

not his five children.   

 

g. That Simon Bernstein informed Robert Spallina that he intended for his life insurance 

Policy proceeds to pass ultimately to his five children, in equal shares, through the 

irrevocable trust that was the named beneficiary of the Policy.  

 

h. That having discussed these matters with Simon Bernstein , it was evident to Mr. 

Spallina that Simon Bernstein understood the benefits of retaining ownership and 

control of the policy in his own name, and also understood the asset protection and 

administrative benefits of forming and naming an irrevocable trust -- the 1995 

Bernstein Trust -- as the beneficiary of the Policy. (SoF, ¶76-¶78, Ex. 37, Affidavit 

of Robert Spallina).  

The Illinois Dead-Man’s Act does not bar the testimony of a decedent’s attorney 

regarding conversations with decedent about his testamentary intent, his will or estate plan.  In re 

Estate of Sewart, 274 Ill.App.3d 298, 652 N.E.2d 1151, 210 Ill.Dec. 175 (5th Dist., 1995).   

In Sewart, the court reasoned as follows: 

 

Synek's testimony was not barred by the Dead–Man's Act for several reasons. First, as the 

trial court found, Synek was not an interested person. Synek would not gain or lose as an 

immediate and direct result of the suit. (See In re Estate of Henke (1990), 203 Ill.App.3d 

975, 149 Ill.Dec. 36, 561 N.E.2d 314;  Michalski v. Chicago Title & Trust Co. (1977), 50 

Ill.App.3d 335, 8 Ill.Dec. 416, 365 N.E.2d 654.) Synek's right to recover fees against the 

estate was not contingent upon his successful defense of the estate. Moreover, Synek was 

not testifying on his own behalf. (See 735 ILCS 5/8–201 (West 1992) 

 

In Michalski, the court enforced the transfer of interests in real estate to Plaintiffs even 

though the deeds were missing and unrecorded. The court allowed the testimony of the 

decedent’s attorney regarding decedent’s intent to transfer the real estate to plaintiffs over the 

defendant’s objection made pursuant to the Dead-Man’s Act.  The trial court, sitting without a 

jury, allowed the testimony finding decedent’s attorney was not an interested person for purposes 
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of the Dead Man’s Act.  The court rejected defendant’s argument that the possibility of a legal 

malpractice claim somehow made the attorney directly interested in the outcome.  The Trial 

Court’s holdings on both the evidentiary ruling on the application of the Dead Man’s Act and the 

judgment for Plaintiff were unanimously affirmed.  The reviewing court agreed that despite the 

missing and unrecorded deeds, Plaintiff’s evidence was “overwhelming” and sufficient to satisfy 

the applicable burden of proof of clear and convincing evidence. Michalski v. Chicago Title and 

Trust Co., 50 Ill.App.3d 335, 365 N.E.2d 654, 8 Ill.Dec. 416 (2nd Dist., 2011). 

All of the same factors that made the attorneys’ testimony admissible in the Illinois case 

law cited above apply to Mr. Spallina’s sworn testimony in this matter.  Mr. Spallina is not an 

interested person, and has nothing to gain or lose as a direct result of the outcome of this 

litigation which relates only to the determination of the beneficiary of certain life insurance 

proceeds in which Spallina claims no interest. 

Plaintiffs have also provided sworn witness testimony and unexecuted drafts of the 

Bernstein Trust Agreement establishing the terms and beneficiary of the Bernstein Trust.  

Further, Plaintiffs have attached affidavits of four of Simon Bernstein’s adult children 

accounting for 4/5ths of the beneficiaries of the Bernstein Trust, and these 4/5ths are all in 

agreement with regard to the terms of the Bernstein Trust and intent of the Settlor.  It is also 

important to note that this is not a case where the four consenting beneficiaries are trying to 

exclude the fifth beneficiary.  Instead, the four consenting beneficiaries seek distribution of the 

Policy Proceeds to all five children of Simon Bernstein as beneficiaries, including Eliot 

Bernstein. 
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D. THE 1995 BERNSTEIN TRUST WAS FORMALLY ESTABLISHED BY SIMON 

BERNSTEIN AS AN EXPRESS TRUST.  

 In Butler, the Iowa Supreme Court cited to an extensive array of case law on the subject 

of the establishment of express trusts including several applicable citations to Illinois law and 

reviewed the following pronouncements: 

“Neither a statement by the settlor, nor a formal written declaration is essential to 

establish a trust”.  The court continued, “Whether a trust has been perfectly created is 

largely a question of fact in each case, and the court in determining the fact will give 

efficacy to the situation and relation of the parties, the nature and situation of the 

property, and the purpose and objects which the settlor had in view.” Butler v. Butler, 253 

Iowa 1084, 1113, 114 N.W.2d, 595, 612 (1962) citing Perry on Trusts and Trustees, 7th 

Ed, vol. 1, p.124.   

 

Next, the Butler court cited the Illinois Supreme Court case McDiarmid as follows: 

 

“In support of their contention that they have proved an express trust appellees rely on 

our holdings in Kingsbury v. Burnside, 58 Ill. 310, 11 Am.Rep. 67, and many other 

decisions, including Whetsler v. Sprague, 224 Ill. 461, 79 N.E. 667, supra.  These 

decisions hold that the statute of frauds has been complied with if the trustee makes a 

memorandum or writing showing that the property is held in trust.  The details of the trust 

may be established aliunde and even by parol evidence.” Butler, 235 Iowa 1084, 1114, 

114 N.W.2d 595, (1962) citing McDiarmid v. McDiarmid, 368 Ill. 638, 15 N.E.2d 493 

(1938)  

The Butler court also held that an express trust may be proven by a writing signed by the 

grantor or trustee of the trust, but not from its cestui que.  Holmes v. Holmes, 65 Wash. 572, 118 

P. 733, 734 (1911), Pomeroy’s Eq. Juir. (3 Ed.) §1007.  The court also set forth certain legal 

principles regarding the Settlor’s manifestation of his intent to create a trust.  The court stated: 

“Except as otherwise provided by statute, the manifestation of intention to create  a trust 

may be made by written or spoken words or conduct.  No particular form of words or 

conduct is necessary for the manifestation of intention to create a trust.(cites omitted) 

Acts prior to and subsequent to, as well as acts contemporaneous with the manifestation 

which it is claimed creates a trust, may be relevant in determining the settlor’s intention 

to create a trust.” Butler, 235 Iowa 1084, 1113, 114 N.W.2d 595, 613 (1962) 
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Since an interest in real property is not at issue here, the Statute of Frauds is not 

applicable.  But, even if it were, Plaintiffs’ have provided ample evidence in the form of signed 

writings by both the Settlor and Trustee which establish the existence of the Bernstein Trust as 

an express trust.  As far as written evidence which establishes the formation and existence of the 

Bernstein Trust, Plaintiffs submit the following: 

1. The VEBA Beneficiary Designation form is critically important because it (i) contains 

the signature of the Simon Bernstein, (ii) refers to the “Simon Bernstein Irrevocable 

Insurance Trust”, and (iii) memorializes Simon Bernstein’s intent that the Policy 

Proceeds were to be paid to the Bernstein Trust.  (SoF, ¶32). Under the case law 

discussed above, this document alone is sufficient evidence of the establishment and 

existence of the Bernstein Trust.  

2. The SS-4 Form used to obtain the Federal Tax Identification Number for the Bernstein 

Trust is also conclusive evidence of the formation of the Bernstein Trust.  The SS-4 Form 

contains reference to the “Simon Bernstein Irrevocable Insurance Trust”, and is signed 

and dated on June 21, 1995 by the initial trustee of the Bernstein Trust, Shirley Bernstein. 

(SoF, ¶41).  As discussed above, the signature of a Trustee is also sufficient on its own to 

evidence the establishment of a trust. 

3.  The Beneficiary Designation Forms for the Policy submitted by the Policy Owner 

designates the Bernstein Trust as a Contingent Beneficiary.  (SoF, ¶33 and ¶34) 

4.  The unexecuted versions of the Bernstein Trust Agreement provide evidence of the 

Settlor’s intent to form the trust.  This document also establishes the terms of the 

“irrevocable trust”.  According to both drafts of the Bernstein Trust Agreement, the 

beneficiaries of the Bernstein Trust are the five children in equal shares. (SoF, ¶50) 

5.  The change of owner form signed by Simon Bernstein on August 8, 1995 which 

transferred his ownership interest in the Lincoln Policy to the Bernstein Trust.  This 

document contains the full name of the Bernstein Trust, the tax identification number of 

the Bernstein Trust as reflected on the IRS SS-4 form, and it identifies the initial trustee, 

Shirley Bernstein.    

In addition to the documentation produced in this case, Plaintiffs have proffered 

corroborating parole evidence of Simon Bernstein’s intent to i) form the Bernstein Trust: (ii) 

designate the Bernstein Trust as the beneficiary of the Policy proceeds; (iii) designate his wife 

Shirley Bernstein, as initial trustee, and his son Ted, as successor trustee; and (iv) designate his 
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five children as beneficiaries of the Bernstein Trust.  Such additional evidence includes the 

following: 

a) Affidavit of Don Sanders, Asst. Vice-President of Operations of the Insurer 

b) Affidavit of Ted Bernstein (revise to include his current appointments and approvals) 

c) Affidavit of Pam Simon 

d) Affidavit of Jill Iantoni 

e) Affidavit of Lisa Friedstein 

f) Affidavit of David B. Simon 

g) Deposition of David B. Simon 

h) Affidavit of Robert Spallina 

 

E.  PLAINTIFFS HAVE SET FORTH UNDISPUTED EVIDENCE THAT THE 

BENEFICIARY OF THE POLICY PROCEEDS IS THE BERNSTEIN TRUST. 

    Plaintiffs have submitted a simple diagram marked as Ex. 17 in their Appendix of 

Exhibits.  In his Affidavit (Ex. 30 at ¶106), Ted Bernstein explains the diagram and how it 

illustrates Simon Bernstein’s intent with regard to the Policy Proceeds.  This diagram shows that 

when Simon Bernstein executed the VEBA Member Beneficiary Form in 1995, just months after 

he formed the Bernstein Trust, he expressed his intent in a signed writing that the Policy 

Proceeds should be paid to the VEBA and then flow through to the Bernstein Trust (Ex. 17, 

Option A).  In a belt in suspenders approach, the Bernstein Trust was also named contingent 

beneficiary of the Policy as illustrated in the diagram.  So, if the Insured survived the primary 

beneficiary--which he did in this case--the Policy Proceeds would still be paid to the Bernstein 

Trust as contingent beneficiary (Ex. 17, Option B).  (SoF, ¶44). 

Simon Bernstein spent most of his career as a life insurance agent and owner and 

operator of life insurance agencies and brokerages. (SoF, ¶46).   Simon Bernstein knew what 

was required to change an owner or beneficiary of a life insurance policy, and that the terms of 

the life insurance contract, and records of the insurer determine the beneficiary of the Policy 

Case 1:13-cv-03643   Document 256   Filed 08/24/16   Page 13 of 18   PageID 4384
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



12 

 

Proceeds.  Approximately a year before his death, Simon Bernstein completed the necessary 

paperwork and submitted the required premium to reinstate the Policy after it had lapsed.  In 

doing so, Simon Bernstein made no changes to the owner or beneficiary of the Policy when he 

transmitted the forms to the Insurer. (SoF, ¶44). 

F. THE ESTATE OF SIMON BERNSTEIN’S INTERVENOR COMPLAINT 

 Benjamin Brown, as personal representative of the Estate of Simon Bernstein (the 

“Estate”) was granted leave to intervene in this litigation on July 28, 2014 (SoF, ¶25).    But, 

intervenor’s complaint does not set forth a conflicting claim to the Policy Proceeds with any 

affirmative evidence that the Estate was either a primary or contingent beneficiary of the Policy. 

Instead the complaint merely sets forth the Estate’s assertion that if all other claimants fail to 

establish a claim to the Policy Proceeds, than the Policy Proceeds should be paid to the Estate by 

default.  So, when reviewing this motion the court should look at the facts and submissions and 

resolve all doubt in favor of the non-moving party, the Plaintiffs.  If the court determines that 

Plaintiffs submissions provide sufficient support for their claims to the Policy Proceeds such that 

a triable issue of fact remains, then the court must deny the Estate’s motion.   

It is also important for the court to take a step back and look at what the Estate is trying to 

accomplish here.  The 2012 Will of Simon Bernstein, determined by the Florida court to be valid 

and enforceable according to its terms, is the controlling document governing the Estate and its 

actions. (SoF, ¶79). The Estate should be enforcing the “WILL” of Simon Bernstein, but instead 

the personal representative is doing his level best to subvert it.  A Will, by its very nature, is a 

legal instrument designed to express one’s intent.  Simon Bernstein’s Will contains a provision 

expressly reaffirming his beneficiary designations and his intent that any proceeds of an 

Case 1:13-cv-03643   Document 256   Filed 08/24/16   Page 14 of 18   PageID 4385
Case: 17-3595      Document: 12-8            Filed: 03/12/2018      Pages: 547



13 

 

insurance contract be paid to the designated beneficiary of that contract. (SoF ¶68).   Despite this 

proclamation of the testator’s intent, the Estate in this litigation is acting in direct contravention 

and with total disregard for the intent of the testator as expressed in his last Will, and in his 

beneficiary designations.   

G. THE ULTIMATE BENEFICIARIES OF THE POLICY PROCEEDS. 

On March 15, 2016, this court entered an Order denying Plaintiff’s motion for summary 

judgment. But in the Order, this court noted that “if the Trust was established as Plaintiffs 

claimed they would entitled to summary judgment.”  Thus, the court has effectively narrowed the 

remaining issues in this litigation to the existence and terms of the Trust.  The identity of the 

only surviving beneficiary named on the records of the insurer is not in dispute, and that 

beneficiary is the 1995 Bernstein Trust.  The fact that the 1995 Bernstein Trust was named as the 

contingent beneficiary of the Policy during the life of the owner and insured and remained that 

way until his death is further evidence in and of itself of the intent of Simon Bernstein to create 

the Trust. Simon Bernstein’s Will executed in 2012, just months before his death, contains 

further documented evidence of his intent that the Policy proceeds should be distributed not 

through his Will or Estate but through the named beneficiary of his insurance policies. 

 To further corroborate Simon Bernstein’s intent which resulted in his estate plan, 

Plaintiffs attach the affidavit of Robert Spallina.  Plaintiff was previously impaired in their 

ability to obtain Mr. Spallina’s affidavit due to legal issues Mr. Spallina was facing ultimately 

resulting in SEC civil penalties.  The allegations related to trades of shares of a public company 

Mr. Spallina and others made after meeting with clients of their law firm for estate planning 

purposes.  Subsequently, Mr. Spallina voluntarily placed his Florida law license on inactive 
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status.  The SEC matters do not involve to any of the parties or issues either the instant litigation 

or the Florida Probate Litigation.2 In his sworn affidavit, Mr. Spallina confirms that he could 

competently testify to the following facts: 

a.  That Mr. Spallina, and the law firm of Tescher & Spallina, P.A. represented Simon 

Bernstein in connection with his estate planning and the preparation and execution of 

various testamentary documents from late 2007 until Simon Bernstein’s death on 

September 13, 2012. 

 

b. That Mr. Spallina met with Simon Bernstein in the early spring and summer of 2012 

to discuss Simon Bernstein’s estate plan and to execute certain new testamentary 

documents to effectuate parts of that plan while retaining the existing beneficiary 

designation for the Policy at issue. 

 

c. That Mr. Spallina’s contemporaneous handwritten notes from his 2012 meetings 

including notes and testimony relating to the $1.6 million life insurance Policy and 

Simon Bernstein’s intent to have those Policy proceeds flow through the Bernstein 

Trust to his five children, equally. 

 

d. Mr. Spallina testified about Simon Bernstein having considered changing the 

beneficiary designation of the Policy to include Simon Bernstein’s then girlfriend.  

Mr. Spallina testified to the fact that he advised Simon Bernstein against making such 

change and that Mr. Bernstein heeded that advice.  As a result, no change to the 

beneficiary designation was submitted to the Insurer.   

 

e. That Mr. Spallina was never shown the 1995 Trust by Simon Bernstein, but, he 

discussed on several occasions with Simon Bernstein that the ultimate intended 

beneficiaries of the Policy proceeds was his five children equally. 

 

f. That Mr. Spallina had discussions with Simon Bernstein regarding the flexibility he 

retained by retaining ownership of the Policy himself as opposed to placing it in an 

ILIT-such as the 2000 Trust.   

 

g. That Mr. Spallina and Simon Bernstein had discussion regarding the benefit of 

maintaining the 1995 Trust as beneficiary of the Policy to simplify administration, 

avoid probate and assure asset protection from creditors.   

 

h. That based on Mr. Spallina’s discussions with Simon Bernstein, Mr. Spallina is 

certain that it was Simon Bernstein’s intent to avail himself and his family of the 

                                                 

2 U.S. Securities and Exchange Commission, Litigation Release No. 23368/September 28, 2015 

Securities and Exchange Commission v. Robert Spallina, et. al., Civil Action No. 15-cv-7118 (D.N.J.) 
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estate planning benefits derived from maintaining the 1995 Trust as beneficiary of the 

Policy.  

 

i. That Spallina drafted Simon Bersntein’s 2012 Last Will.  The 2012 Last Will that 

Simon Bernstein executed includes a reaffirmation of his intent that all proceeds from 

insurance policy flow not through his Estate but according to the beneficiary 

designations for any such policy. 

 

All of Plaintiff’s evidence jibes with the two drafts of the 1995 Bernstein Trust. Both 

drafts include beneficiary designations naming Simon Bernstein’s children as the beneficiary of 

the Bernstein Trust to share equally.  Plaintiffs have also submitted the Equifax investigation 

report that was part of the Policy records, and that report indicates that Simon Bernstein told the 

investigator that the Policies purchased by the VEBA are owned by a Trust and that the death 

benefits are generally left to family members. (SoF, ¶30).  The Affidavit of Ted Bernstein also 

shows that on June 21, 1995 when the Bernstein Trust was formed, only two of Simon 

Bernstein’s five children had children of their own.   At the time, Simon Bernstein had four 

minor grandchildren, the eldest of whom was six years old. (SoF, ¶48)   Common sense in this 

case also comports to the written evidence that in 1995, Simon Bernstein formed the 1995 

Bernstein Trust to provide life insurance protection to his own immediate family--the five 

children.  Plaintiff’s evidence of the formation of the 1995 Bernstein Trust as an express trust is 

further corroborated by Robert Spallina in his affidavit. 

CONCLUSION 

 When considering this motion, the court must resolve all doubt in favor of the non-

movant.  The Estate’s motion should be denied because Plaintiff’s submissions are sufficient to 

create a triable issue as to whether the 1995 Bernstein Trust or a resulting trust is entitled to the 

Policy Proceeds as Plaintiffs claim.   
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Respectfully Submitted,  

/s Adam M. Simon 

Adam M. Simon (#6205304) 

303 E. Wacker Drive, Suite 2725 

Chicago, IL 60601 

Phone: 312-819-0730 

Fax: 312-819-0773 

E-Mail: asimon@chicagolaw.com 
Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE  ) 

INSURANCE TRUST DTD 6/21/95,  ) 

      ) 

       Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable John Robert Blakey  

      ) Magistrate Mary M. Rowland 

v.      )     

      ) 

HERITAGE UNION LIFE INSURANCE  ) 

COMPANY,      )   

      )  

Defendant,           ) Filers: Simon Bernstein Irrevocable 

                             ) Insurance Trust Dated 6/21/95,  

                             ) Ted Bernstein, as Trustee and 

) Individually, 

HERITAGE UNION LIFE INSURANCE  ) Pamela B. Simon (“Plaintiffs”). 

COMPANY                                               )               

              )   

)             

Counter-Plaintiff                )  

)  

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE  ) 

INSURANCE TRUST DTD 6/21/95      ) 

      ) 

     Counter-Defendant    ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK    ) 

as Trustee of S.B. Lexington, Inc. Employee  ) 

Death Benefit Trust, UNITED BANK OF      ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National  ) 

Trust, N.A., SIMON BERNSTEIN TRUST,   ) 

N.A., TED BERNSTEIN, individually and  ) 

as purported Trustee of the Simon Bernstein   ) 

Irrevocable Insurance Trust Dtd 6/21/95,       ) 

and ELIOT BERNSTEIN                ) 

     ) 

 Third-Party Defendants.  )   

________________________________  ) 

      ) 
ELIOT IVAN BERNSTEIN,               )  

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein   ) 

Irrevocable Insurance Trust Dtd, 6/21/95  ) 

      ) 

     Cross-Defendant   ) 
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and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,    ) 

both Professionally and Personally    ) 

ADAM SIMON, both Professionally and        ) 

Personally, THE SIMON LAW FIRM,   ) 

TESCHER & SPALLINA, P.A.,     )  

DONALD TESCHER, both Professionally  ) 

and Personally, ROBERT SPALLINA,   ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI  ) 

S.B. LEXINGTON, INC. EMPLOYEE  ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,    ) 

INC., NATIONAL SERVICE    ) 

ASSOCIATION (OF FLORIDA),   )      

NATIONAL SERVICE ASSOCIATION  )   

(OF ILLINOIS) AND JOHN AND JANE  ) 

DOES      )  

     ) 

Third-Party Defendants.   )   

________________________________  ) 

 

     NOTICE OF FILING 

  

 

To:   SEE CERTIFICATE OF SERVICE ATTACHED 

 

PLEASE TAKE NOTICE that the following documents, copies of which are attached, were filed with 

the clerk of the court and are hereby served upon you: 

 

  PLAINTIFF’S SUPPLEMENTAL STATEMENT OF UNDISPUTED FACTS 

  PLAINTIFF’S SUPPLEMENTAL APPENDIX OF EXHIBITS 

  EX. 37 – AFFIDAVIT OF ROBERT SPALLINA AND ATTACHED NOTES 

  EX. 38 -  PROBATE COURT ORDER ENTERED 12/15/15 

  PLAINTIFFS’ MEMORANDUM OF LAW IN OPPOSITON TO THE ESTAT’S MOTION FOR 

SUMMARY JUDGMENT 

 

DATED:  August 24, 2016 

 

RESPECTFULLY, 

 

/s/Adam Simon 

Adam M. Simon 

#6205304 

303 E. Wacker Drive  

Ste. 2725 

Chicago, IL 60601 

(312) 819-0730 
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CERTIFICATE OF SERVICE 

 

The undersigned, an attorney, certifies that he caused a copy of the documents set forth below to be served 

upon the undersigned via the Northern District’s ECF filing system, and by U.S. mail if indicated, proper 

postage prepaid to the following on August 24, 2016: 

 
ELIOT IVAN BERNSTEIN 

2753 NW 34 St. 

Boca Raton, FL 33434 

Appearing Pro Se 

(By U.S. Mail) 

 

Lisa Friedstein 

2142 Churchill Lane 

Highland Park, IL 60035 

Appearing Pro Se 

(By U.S. Mail) 

 

Jill Iantoni 

2101 Magnolia Lane 

Highland Park, IL 60035 

Appearing Pro Se 

(By U.S. Mail) 

 

James J. Stamos 

STAMOS & TRUCCO LLP 

One East Wacker Drive, Third Floor 

Chicago, IL 60601 

Attorney for Intervenor, 

Estate of Simon Bernstein 

 

 

/s/ Adam M. Simon 

Adam Simon, Esq. 

303 East Wacker Drive, Suite 2725 

Chicago, Illinois 60601 

Attorney for Plaintiffs 

(312) 819-0730 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION 

 
 
Simon Bernstein Irrevocable  
Insurance Trust Dtd 6/21/95, et al.,  
 

Plaintiffs,     Case No. 13-cv-3643 
       Judge John Robert Blakey 
v.  
 
Heritage Union Life  
Insurance Co., et al.,     Filers: 
       Eliot Ivan Bernstein, Pro Se 
            Defendants.                                                                                       
 

  
LOCAL RULE 56.l(b)(3) RESPONSE TO INTERVENOR STATEMENT OF 

UNDISPUTED MATERIAL FACTS AND LOCAL RULE 56.l(b)(3)(C) STATEMENT OF 
ADDITIONAL FACTS REQUIRING THE DENIAL OF INTERVENOR MOTION FOR 

SUMMARY JUDGMENT 

 
 
 

COMES NOW Eliot Ivan Bernstein (“Eliot”), a Third Party Defendant, Pro Se and files 

this “Response to Summary Judgement” and states under information and belief as follows: 

I. THE PARTIES 
 
 1. The Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (“1995 Trust”) is 
a Plaintiff and purports to be an irrevocable life insurance trust formed in Illinois. The Estate 
disputes the existence and terms of the 1995 Trust. (Intervenor’s Response to Plaintiffs’ 
Statement of Undisputed Material Facts ¶ 1 (ECF No. 192); Order at 2-4 (ECF No. 220).) 
 

ANSWER: 

UNDISPUTED 

 2. Benjamin Brown, as Curator of The Estate of Simon L. Bernstein (the “Estate”), 
filed a motion to intervene in this litigation. On July 28, 2014, the Court granted the motion to 
intervene and the Estate became an Intervenor-Plaintiff. (ECF No. 121.) On November 3, 2014, 
Brian O’Connell substituted his appearance as the Personal Representative of the Estate. (ECF 
No. 126.) 
ANSWER: 
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UNDISPUTED  

3. Ted Bernstein, both individually and purporting to be Trustee of the alleged 1995 
Trust, is a Plaintiff. Ted Bernstein has also been named as a Third-Party Defendant to Eliot 
Bernstein’s third-party claims. Ted Bernstein is one of the five adult children of Simon 
Bernstein. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 6 
(ECF No. 192); Affidavit of Ted Bernstein ¶ 25 (ECF No. 150-31).) 
 
ANSWER: 

UNDISPUTED 

4. Ted Bernstein will receive over $300,000, representing 20 percent of the Policy 
proceeds, if Plaintiffs prevail in this litigation. (Movants’ Reply to the Estate of Simon 
Bernstein’s Statement of Additional Facts ¶ 3 (ECF No. 201); Deposition of Ted Bernstein, 9:18- 
10:4, 118:16-119:14 (ECF No. 192-1).) 
 

ANSWER: 

UNDISPUTED 

5. Pamela Simon is a Plaintiff, and has been named as a Third-Party Defendant to 
Eliot Bernstein’s third-party claims. Pamela Simon is one of the five adult children of Simon 
Bernstein. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 10 
(ECF No. 192); Affidavit of Pam Simon ¶¶ 2-3 (ECF No. 150-32).) 
 

ANSWER: 

UNDISPUTED 

6. David Simon is Pamela Simon’s husband, Adam Simon’s brother, and has been 
named a Third-Party Defendant to Eliot Bernstein’s third-party claims. Adam Simon was 
previously counsel for all Plaintiffs and is currently counsel for Plaintiffs the 1995 Trust, Ted 
Bernstein and Pamela Simon, and Third-Party Defendants David Simon and The Simon Law 
Firm. (Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 2 
(ECF No. 201); Deposition of David Simon, 7:9-10 (ECF No. 192-2); Affidavit of David Simon 
¶20 (ECF No. 150-33); ECF Nos. 12, 26, 46, 224 and 226.) 
 

ANSWER: 

UNDISPUTED 
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7. Pamela Simon will receive over $300,000, representing 20 percent of the Policy 
proceeds, if Plaintiffs prevail in this litigation. (Movants’ Reply to the Estate of Simon 
Bernstein’s Statement of Additional Facts ¶ 2 (ECF No. 201); Deposition of David Simon, 
58:13-59:4 (ECF No. 192-2).) 
 

ANSWER: 

UNDISPUTED 

8. Jill Marla Iantoni is a Plaintiff, and has been named as a Third-Party Defendant to 
Eliot Bernstein’s third-party claims. Jill Marla Iantoni is one of the five adult children of Simon 
Bernstein. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 9 
(ECF No. 192); Affidavit of Jill Iantoni ¶¶ 2-3 (ECF No. 150-34).) 
 

ANSWER: 

UNDISPUTED 

9. Lisa Sue Friedstein is a Plaintiff, and has been named as a Third-Party Defendant 
to Eliot Bernstein’s third-party claims. Lisa Sue Friedstein is one of the five adult children of 
Simon Bernstein. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts 
¶ 8 (ECF No. 192); Affidavit of Lisa Friedstein ¶¶ 2-3 (ECF No. 150-35).) 
 

ANSWER: 

UNDISPUTED 

10. Jill Marla Iantoni and Lisa Sue Friedstein will each receive over $300,000, 
representing 20 percent of the Policy proceeds, if Plaintiffs prevail in this litigation. (Movants’ 
Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 4 (ECF No. 201); 
Deposition of Ted Bernstein, 118:16-119:14 (ECF No. 192-1); Deposition of David Simon, 
58:13-59:4 (ECF No. 192-2); Plaintiffs’ Exhibit 15 (ECF No. 150-16); Plaintiffs’ Exhibit 16 
(ECF No. 150-17).) 
 
ANSWER: 
  
UNDISPUTED 

11. Eliot Bernstein (“Eliot”) was made a Party by virtue of Heritage Union Life 
Insurance Company’s counterclaim for Interpleader, and Eliot filed third-party claims against 
several Parties as described herein, making Eliot a Third-Party Plaintiff as well. Eliot is one of 
the five adult children of Simon Bernstein. (Intervenor’s Response to Plaintiffs’ Statement of 
Undisputed Material Facts ¶ 3 (ECF No. 192); Affidavit of Ted Bernstein ¶ 23 (ECF No. 150- 
31).) 
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ANSWER: 

UNDISPUTED 

12. Heritage Union Life Insurance Company (“Heritage”) is the successor to the 
Capitol Bankers Life Insurance Company (“Capitol Bankers”), which originally issued the 
Policy to Simon Bernstein in 1982. Heritage was terminated as a party on February 18, 2014 
when the Court granted Heritage’s motion to dismiss itself from the Interpleader litigation after 
having deposited the Policy proceeds with the Registry of the Court pursuant to an Agreed 
Order. (ECF No. 101.) 
 
ANSWER: 

DISPUTED,   Filings show that it appears to have been Jackson National Life that deposited the 

proceeds.  There has been no insurance policy contract produced in this case for the policy at 

issue.  A sample contract was provided but this is not Simon Bernstein’s insurance policy 

contract.  Therefore, the term “Policy” does not actually relate to a bona fide life insurance 

contract on the life of Simon Bernstein and using the term “Policy” may mislead the court to 

believe a policy exists at this time.  There can be no valid “Policy proceeds” as there is no bona 

fide insurance policy produced at this time. Any and all parties associated with the depositing of 

funds into the Registry should be active parties to the litigation.  

II. THE LIFE INSURANCE POLICY 
 

13. In 1982, Simon Bernstein applied for a life insurance policy from Capitol 
Bankers, which was issued as Policy No. 1009208 (the “Policy”). (Intervenor’s Response to 
Plaintiffs’ Statement of Undisputed Material Facts ¶ 26 (ECF No. 192); Affidavit of Don 
Sanders 
¶¶ 6, 23 (ECF No. 150-30).) The amount of the Policy proceeds (plus interest) on deposit with  
the Registry of the Court exceeds $1.7 million. (ECF No. 101; Plaintiffs’ Exhibit 2 (ECF No. 
150-3).) 
 

ANSWER: 

DISPUTED:  The issued policy has not been produced by any party in this litigation and all 

references to “the Policy” or the terms of said “Policy” cannot be verified at this time.  All such 
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items are in dispute until such time as proper records, verified records, complete and valid 

records are produced and authenticated. Any and all parties associated with the depositing of 

funds into the Registry should be active parties to the litigation.  

 

14. The Capitol Bankers Life Insurance Application, dated October 12, 1982 (the 
“Application”), designates Simon L. Bernstein as the Insured, lists S.B. Lexington, Inc. as his 
employer, and designates the Owner of the Policy as “First Arlington National Bank Trustee of 
S.B. Lexington, Inc. Employee Death Benefit Trust.” (Intervenor’s Response to Plaintiffs’ 
Statement of Undisputed Material Facts ¶ 27 (ECF No. 192); Plaintiffs’ Exhibit 3 (ECF No. 150- 
4); Affidavit of Don Sanders ¶ 48 (ECF No. 150-30).) 
 
ANSWER: 
 
DISPUTED: The “Application” is a copy of the alleged application for insurance.  However, the 

original application for life insurance must be attached to the binding issued policy and 

maintained by the insurer with a copy attached to any policies distributed as part of the life 

insurance contract.  Until the insurer produces a bona fide policy for Simon Bernstein with the 

original application attached this copy may not be the binding application used for the policy. 

Any and all parties associated with the depositing of funds into the Registry should be active 

parties to the litigation.  

15. The Application: (i) directs premium notices to be sent to S.B. Lexington, Inc. 
Employee Death Benefit Plan c/o National Service Assoc. at 9933 Lawler Ste. 210, Skokie, 
Illinois 60077; (ii) lists Simon Bernstein’s occupation as an Executive with S.B. Lexington, Inc. 
located in Skokie, Illinois; (iii) lists Simon Bernstein as the selling agent of the Policy; and (iv) 
was signed in Illinois. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material 
Facts ¶ 28 (ECF No. 192); Plaintiffs’ Exhibit 3 (ECF No. 150-4); Affidavit of Don Sanders ¶ 48 
(ECF No. 150-30).) 
 
ANSWER: 

DISPUTED:  See answer 14 above. 

16. In late 1982 when the Policy was issued: (a) the Policy would have been delivered 
to the selling agent (i.e. Simon Bernstein), who would have then delivered the Policy to the 
initial Owner; (b) Simon Bernstein resided and was domiciled in Glencoe, Illinois; (c) Simon 
Bernstein’s offices were located in Chicago, Illinois; and (d) First Arlington National Bank was 
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located in Arlington Heights, Illinois. (Intervenor’s Response to Plaintiffs’ Statement of 
Undisputed Material Facts ¶ 28 (ECF No. 192); Plaintiffs’ Exhibit 3 (ECF No. 150-4); Affidavit 
of Don Sanders ¶ 48 (ECF No. 150-30); Affidavit of Pam Simon ¶¶ 22-24 (ECF No. 150-32).) 
 

ANSWER: 

DISPUTED: The insurer would have maintained the original policy with the original application 

and other attachments and any other parties would have received copies of said policy.  Any and 

all parties associated with the depositing of funds into the Registry should be active parties to the 

litigation.  

 

III. THE DESIGNATED BENEFICIARIES 
 

17. At the time the Policy was issued, the only designated beneficiary was First 
Arlington National Bank as Trustee of S.B. Lexington, Inc. Employee Death Benefit Trust. 
(Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material Facts ¶¶ 29-30 (ECF No. 
192); Plaintiffs’ Exhibit 3 (ECF No. 150-4); Affidavit of Don Sanders ¶ 48 (ECF No. 150-30).) 
 
ANSWER: 

DISPUTED:  As there is no “Policy” or even a copy of the “Policy” provided to this Court or 

any party in the litigation, the beneficiaries designated on the policy cannot be ascertained.  As 

only a “Sample” policy has been provided it lists only sample beneficiaries and owners.  Any 

and all parties associated with the depositing of funds into the Registry should be active parties 

to the litigation.  

 

18. In June of 1992, LaSalle National Trust, N.A., as Successor Trustee of the S.B. 
Lexington, Inc. Employee Death Benefit Trust, became Owner of the Policy. (Intervenor’s 
Response to Plaintiffs’ Statement of Undisputed Material Facts ¶ 31 (ECF No. 192); Plaintiffs’ 
Exhibit 7 (ECF No. 150-8); Affidavit of Don Sanders ¶ 55 (ECF No. 150-30).) 
 

ANSWER: 
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DISPUTED:  Documents relating to the S.B. Lexington, Inc. Employee Death Benefit Trust aka 

the VEBA Trust are missing and the terms of successorship have not been provided, nor has a 

copy of the VEBA Trust been provided despite requests to produce such documents. 

19. In November of 1995, Capitol Bankers received a “Request Letter” signed by the 
Owner of the Policy, LaSalle National Trust, N.A., pursuant to which the following changes 
were made to the Policy: (a) LaSalle National Trust, N.A., as Trustee of the S.B. Lexington, Inc. 
Employee Death Benefit Trust, was designated primary beneficiary; and (b) the “Simon 
Bernstein Irrevocable Insurance Trust Dated June 21, 1995” (i.e. the 1995 Trust) was designated 
contingent beneficiary. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed Material 
Facts ¶ 33 (ECF No. 192); Plaintiffs’ Exhibit 8 at JCK000370 (ECF No. 150-9); Affidavit of 
Don Sanders ¶¶ 56, 60 (ECF No. 150-30).) 
 
ANSWER: 

DISPUTED: All change of beneficiary and change of ownership in policies are also required to 

be made part of the original insurance contract policy maintained by the insurer and reinsurers 

and therefore without the bona fide original insurance contract and all attachments produced it 

cannot be verified that this document JCK000370 was ever made part of the policy by the 

carrier.  Any and all parties associated with the depositing of funds into the Registry should be 

active parties to the litigation.  

 

20. As of September 13, 2012, the date of Simon Bernstein’s death: (a) LaSalle 
National Trust, N.A., as Trustee of the S.B. Lexington, Inc. Employee Death Benefit Trust, was 
designated primary beneficiary of the Policy; and (b) the “Simon Bernstein Irrevocable Insurance 
Trust Dated June 21, 1995” (i.e. the 1995 Trust) was designated contingent beneficiary of the 
Policy. (Affidavit of Don Sanders ¶¶ 62, 72 (ECF No. 150-30); Plaintiffs’ Exhibit 8 at 
JCK000370 (ECF No. 150-9); Deposition of Ted Bernstein, 10:8-10 (ECF No. 192-1).) 
 

ANSWER: 

DISPUTED:  Again, since there is no “Policy” the beneficiaries of the “Policy” cannot be 

determined at this time until such time that the bona fide original policy is produced by the 

insurance carrier or reinsurers.  20(b) is a wholly misleading statement by the Intervenor as the 
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carrier has claimed that based on parole evidence the contingent beneficiary on the missing 

policy is the Simon Bernstein Trust, N.A.  Since no bona fide insurance contract exists however 

to confirm who is listed in the policy as contingent beneficiary nobody can be certain who is 

named on it.  Any and all parties associated with the depositing of funds into the Registry should 

be active parties to the litigation.  

 

21. On April 3, 1998, S.B. Lexington, Inc. was voluntarily dissolved and the S.B. 
Lexington, Inc. Employee Death Benefit Trust was terminated. (Intervenor’s Response to 
Plaintiffs’ Statement of Undisputed Material Facts ¶ 36 (ECF No. 192); Plaintiffs’ Exhibit 9 
(ECF No. 150-10); Affidavit of Pam Simon ¶ 36 (ECF No. 150-32).) 
 
ANSWER: 

DISPUTED: Documents regarding the dissolution of the VEBA and distribution of plan benefits, 

including individual policies that may have resulted from the dissolution upon any termination 

have not been produced at this time. Discovery should be opened on these matters.  

22. Neither LaSalle National Trust, N.A. as Trustee of the S.B. Lexington, Inc. 
Employee Death Benefit Trust, nor the S.B. Lexington, Inc. Employee Death Benefit Trust itself, 
has made any claim to the Policy proceeds. (Intervenor’s Response to Plaintiffs’ Statement of 
Undisputed Material Facts ¶ 37 (ECF No. 192); Affidavit of Don Sanders ¶¶ 77(a)-(b), 78 (ECF 
No. 150-30).) 

 
ANSWER: 

UNDISPUTED 

23. First Arlington National Bank has not made any claim to the Policy proceeds. Its 
successor-in-interest, J.P. Morgan Bank, filed a responsive pleading in this action, and then a 
motion for judgment on the pleadings in which it disclaimed any interest in the Policy proceeds 
and requested to be dismissed. That motion was granted and J.P. Morgan Bank was dismissed as 
a Party on March 12, 2014. (Intervenor’s Response to Plaintiffs’ Statement of Undisputed 
Material Facts ¶ 37 (ECF No. 192); ECF No. 60; ECF No. 105.) 
 
ANSWER: 

UNDISPUTED - However, First Arlington National Bank, nor JP Morgan are listed at the time 

of Simon’s death on any parole evidence regarding the policy as beneficiaries, either primary or 
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contingent, as they appear to have been replaced by LaSalle National Trust, NA in all capacities.  

LaSalle National Trust, NA or its successor Chicago Title is the primary beneficiary according to 

the insurance companies parole evidence at the time of Simon’s death and yet, LaSalle, nor its 

successor have made claim to the policy and may not at this time have been notified by the 

carrier that according to their parole evidence they are the alleged beneficiary.  Perhaps they 

might have a copy of the policy. 

Plaintiffs have claimed that Bank of America was the successor to LaSalle and while they were 

made party to this litigation they were let out of this action by the carrier Jackson 

National/Heritage removing them without any requesting any production or statements from 

them and the court granted their removal.  Perhaps they may have a copy of the policy.  Any and 

all parties associated with the depositing of funds into the Registry should be active parties to the 

litigation.  

 

IV. THE FIRST “EXHAUSTIVE SEARCH” FOR THE 1995 TRUST 
 

24. At least one “exhaustive search” for the 1995 Trust document was conducted 
between Simon Bernstein’s death on September 13, 2012 and December 6, 2012, but no trust 
document could be found. (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 
Additional Facts ¶ 9 (ECF No. 201); Deposition of Ted Bernstein, 55:1-11 and Dep. Ex. 3 at 
TS004519 (ECF No. 192-1).) 
 
ANSWER: 

DISPUTED:  There is nothing more than a conclusory statement by Ted Bernstein that an 

alleged “exhaustive search” was done.  Yet, this conclusory statement fails to provide any details 

of when the search occurred, who was present, what was actually found, the types of areas where 

records were sought, the traditional areas where records were kept and fails to provide other 

relevant details. Ted Bernstein claimed that whatever records he found were turned over to his 
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attorneys at Tescher & Spallina but Tescher & Spallina had no such records in their Production. 

Nor has Ted Bernstein turned over any such records.  

25. According to David Simon, the first attempt to locate the 1995 Trust document 
occurred in the winter of 2012-2013. He was aware of the search and advised that no such 
document was found. (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 
Additional Facts ¶ 10 (ECF No. 201); Deposition of David Simon, 59:13-17, 60:4-6 (ECF No. 
192-2).) 
 

ANSWER: 

DISPUTED.  The non-moving party herein has insufficient information to confirm this statement 

of fact.  

26. David Simon also testified that Foley & Lardner, the successor firm to Hopkins & 
Sutter, and some of the attorneys who broke away from Hopkins & Sutter and started their own 
firm, were contacted to see if they had a copy of a 1995 Trust document, but they did not. David 
Simon does not even know whether it was he or someone else who contacted Foley & Lardner 
and the attorneys, or with whom they specifically spoke, and he testified that whoever it was may 
have been asked to do so by him, his wife Pamela Simon, or his brother Adam Simon. 
(Deposition of David Simon, 44:17-45:15, 46:2-4 (ECF No. 192-2).) 
 

ANSWER: 

UNDISPUTED 

V. IDEAS ABOUT HOW TO OBTAIN THE POLICY PROCEEDS & UNSUCCESSFUL 
ATTEMPTS TO DO SO 

 
27. On August 15, 2000, Simon Bernstein executed the Simon Bernstein 2000 

Insurance Trust (the “2000 Trust”), which identifies the Policy at issue in this litigation as an 
asset of the 2000 Trust. (Deposition of Ted Bernstein, Dep. Ex. 23 at ¶ 1 and Schedule A (ECF 
No. 192-1); Order at 5 (ECF No. 220).) 
 

ANSWER: 

UNDISPUTED 

28. Plaintiffs considered “using” the 2000 Trust to obtain the Policy proceeds, but this 
option was rejected on or before November 19, 2012 because Pamela Simon was not included as 
a beneficiary of the 2000 Trust. (Deposition of Ted Bernstein, 48:21-49:9, Dep. Ex. 1 and Dep. 
Ex. 2 at TS004490 (ECF No. 192-1); Order at 5 (ECF No. 220).) 
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ANSWER: 

UNDISPUTED 

29. Plaintiffs’ former counsel, Robert Spallina, representing that he was trustee of the 
1995 Trust, made an application to Heritage for the Policy proceeds on behalf of Plaintiffs. 
(Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 7 (ECF 
No.201); Deposition of Ted Bernstein, 35:6-16 and Dep. Ex. 1 (ECF No. 192-1); Deposition of 
David Simon, 81:15-82:2 (ECF No. 192-2).) 
 
ANSWER: 

UNDISPUTED 

30. On October 19, 2012, Ted Bernstein sent Robert Spallina an email suggesting he 
had a “solution to the life insurance policy which provides the desired result,” that he wanted to 
discuss and that the initial conversation about it involve only him, Robert Spallina, Pamela 
Simon and David Simon. The email also asked that Robert Spallina avoid any further overtures 
to the insurance company until after the initial conversation in order “to avoid any unnecessary 
confusion” for the insurance company. (Movants’ Reply to the Estate of Simon Bernstein’s 
Statement of Additional Facts ¶ 7 (ECF No. 201); Deposition of Ted Bernstein, Dep. Ex. 1 at 
TS004965 (ECF No. 192-1).) 
 

ANSWER: 

UNDISPUTED:  However, the emails produced come from a court ordered production1 calling 

for “ALL” documents of Tescher and Spallina to be turned over to the Curator of the Estate of 

Simon at the time, Benjamin Brown, when Spallina and Tescher resigned as counsel and co-

trustees and co-personal representatives after their firm was found committing fraud, fraud on the 

court, fraud on the beneficiaries and fraud on beneficiaries counsel in the Estate and Trust 

litigations in Florida involving Simon and Shirley Bernstein.  It has been learned that NO 

ORIGINAL DOCUMENTS were produced by Tescher and Spallina and only copies of alleged 

                                                 
1 February 18, 2014 Martin Colin Order for Production of ALL records from Tescher & Spallina 
http://iviewit.tv/Simon%20and%20Shirley%20Estate/20140218%20ORDER%20COLIN%20TESCHER%2
0SPALLINA%20TO%20TURN%20OVER%20ALL%20RECORDS%20PRODUCTION%20ON%20PETITI
ON%20FOR%20DISCHARGE%20TESCHER%20SPALLINA%20Case%20502012CP004391XXXXSB%
20SIMON.pdf  
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originals, including all of the testamentary documents, were provided violating the court order 

that would have required the originals to be turned over. 

Despite being advised by Eliot Bernstein of the failure of Spallina and Tescher to comply with 

the court order to produce ALL documents, which would have included ALL Original 

documents, neither Benjamin Brown, nor his successor in the Estate of Simon, Brian O’Connell, 

nor Ted Bernstein or his counsel Alan B. Rose, have sought to have Tescher and Spallina comply 

with the order or sought contempt charges. 

Benjamin Brown was given copies of alleged original documents by Tescher and Spallina, see 

Exhibit 1.  It is further alleged that the copies and files tendered to Brown who then turned over 

the majority of them to parties in the litigation have been being tampered with, including 

changing files or modifying files used in online exhibits to this court, including the production 

link exhibited in several prior filings @ 

http://iviewit.tv/Simon%20and%20Shirley%20Estate/20140602%20ESTATE%20FILES%20FR

OM%20BEN%20BROWN%20CURATOR%20DELIVERED%20TO%20HIM%20BY%20TES

CHER%20AND%20SPALLINA%20PRODUCTION.pdf    Third Party Plaintiff, Eliot 

Bernstein, informed the court that file tampering in these matters was suspected and repeatedly 

in pleadings has urged the Court to print out and attach the documents at the linked URL’s to any 

pleadings to avoid such hacking and alteration of the records. 

This failure to produce ANY original records in a case fraught with fraudulent documents, 

fraudulent notarizations and more, committed by multiple parties, with new admissions by 

Spallina in a December 15, 2015 hearing of frauds he committed in the Estate and Trusts and had 

not revealed the crimes to any party until admitting them under oath in the hearing in Judge 

Phillips court, makes all records used in these matters questionable as to their authenticity if they 
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come from the copies of alleged originals produced by Tescher and Spallina who are in violation 

of the court order to produce that would have required production of the originals and any 

copies. 

31. On November 19, 2012, after Robert Spallina unsuccessfully attempted to claim 
the Policy proceeds without providing any documentation, David Simon suggested attempting to 
secure the Policy proceeds on behalf of the Plaintiffs by submitting a waiver and settlement 
agreement to the insurer. (Movants’ Reply to the Estate of Simon Bernstein’s Statement of 
Additional Facts ¶ 8 (ECF No. 201); Deposition of Ted Bernstein, 51:22-52:2, 53:22-54:4 and 
Dep. Ex. 2 at TS004490 (ECF No. 192-1).) The Plaintiffs tried David Simon’s suggestion of a 
waiver and settlement agreement, but it was not successful because Eliot would not agree. 
(Deposition of Ted Bernstein, 54:13-25 and Dep. Ex. 3 (ECF No. 192-1).) 
 
ANSWER: 

DISPUTED:  Robert Spallina did provide documentation and made a formal signed claim form 

for the policy proceeds alleging he was the “Trustee” of 1995 Trust document.  Spallina also 

provided an incomplete death certificate to the carrier when he filed his claim and failed to notify 

the carrier at the time that his client Ted Bernstein had claimed that his father may have been 

murdered by his girlfriend and there was an ongoing Palm Beach County Sheriff investigation 

and Palm Beach Medical Examiner Autopsy Ted had instigated with the aid of his attorneys 

according to Ted Bernstein. 

The Waiver and Settlement Agreement proposed was not successful because David Simon and 

Adam Simon filed a Breach of Contract lawsuit in Illinois court based on the carrier's failure to 

pay the fraudulent claim submitted by Robert Spallina, who has now admitted that he was not 

and is not the “Trustee” of the 1995 Trust.   Thus, Spallina’s claim form to the carrier signed as 

“Trustee” of the 1995 is Prima Facie evidence of insurance fraud and has been reported to state 

and federal authorities as such for investigation.  The Breach of Contract lawsuit was then moved 

to this Court, where Ted Bernstein suddenly and without any documentation alleges to be the 
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“Trustee” of the 1995 Trust.  Both Ted Bernstein and Robert Spallina have claimed to have 

never seen the 1995 Trust they claim to be operating under. 

32. Between October 19, 2012 and February 8, 2013, the Plaintiffs exchanged many 
emails discussing how best to obtain the Policy proceeds and referring to an inability to locate 
the 1995 Trust document. (Order at 5 (ECF No. 220); Deposition of Ted Bernstein, Dep. Exs. 1- 
4, 8-9 (ECF No. 192-1).) David Simon was a participant in the email exchanges, yet in none of 
those emails did he relate a recollection that he created the 1995 Trust document for Simon 
Bernstein, that he saw the final version of the 1995 Trust executed by Simon Bernstein, or that it 
named Ted Bernstein as successor trustee of the 1995 Trust. (Id.) 
 
ANSWER: 

UNDISPUTED:  Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production. 

33. One of those email exchanges on January 22, 2013 states that “none of us can be 
sure exactly what the 1995 trust said.” (Deposition of Ted Bernstein, Dep. Ex. 4 (ECF No. 192- 
1).) 

 
ANSWER: 
 

UNDISPUTED: Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 

 34. On February, 8, 2013, Pamela Simon informed Ted Bernstein that she could not 
find a copy of the insurance Policy or the 1995 Trust. (Movants’ Reply to the Estate of Simon 
Bernstein’s Statement of Additional Facts ¶ 11 (ECF No. 201); Deposition of Ted Bernstein, 
60:25-61:10, Dep. Ex. 8 at BT000049, and Dep. Ex. 10 at BT000047 (ECF No. 192-1).) 
 
ANSWER: 

UNDISPUTED: Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 
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35. As of February 14, 2013, the Plaintiffs planned to pursue the Policy proceeds via 
a Release and Settlement Agreement and have the proceeds paid either to Robert Spallina as 
trustee or to the Tescher & Spallina trust account. (Deposition of Ted Bernstein, 62:17-63:3 and 
Dep. Ex. 11 at TS004464 (ECF No. 192-1).) 
 
ANSWER: 
 

UNDISPUTED: Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 

36. From March 15, 2013 through April 12, 2013, Robert Spallina on behalf of 
Plaintiffs was engaged in discussions with Heritage and they planned for Heritage to interplead 
the funds into court in Florida. (Deposition of Ted Bernstein, Dep. Exs. 15 and 16 (ECF No. 
192-1).) Unbeknownst to Mr. Spallina, however, on April 5, 2013, the Plaintiffs, through 
counsel Adam Simon, filed a lawsuit in the Circuit Court of Cook County seeking to obtain the 
Policy proceeds from Heritage. (Deposition of Ted Bernstein, Dep. Ex. 16 at TS005253-54 (ECF 
No. 192-1); Notice of Removal ¶ 1 (ECF No. 1).) As a result, Robert Spallina and the law firm 
Tescher & Spallina ceased representing Plaintiffs in connection with their efforts to obtain the 
Policy proceeds from Heritage. (Deposition of Ted Bernstein, Dep. Ex. 16 at TS005252, and 
Dep. Ex. 17 at TS006547 (ECF No. 192-1).) 
 

ANSWER: 

UNDISPUTED:  Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 

37. Despite David Simon’s current claims that he drafted the 1995 Trust document on 
his computer and saw it after execution, the Complaint filed by his brother on April 5, 2013 
makes no reference whatsoever to David Simon having drafted the 1995 Trust or having seen the 
final version after it was executed, or to the identity of the trustee and successor trustee named in 
the executed 1995 Trust, or to the alleged fact that Simon Bernstein ever even executed a 1995 
Trust document. (Complaint at Law (ECF No. 1-1).) 
 

ANSWER: 

UNDISPUTED:  It should be noted that Adam Simon when filing this lawsuit knew that his 

client Ted Bernstein had no 1995 Trust or copy of said 1995 Trust and thus could not at that time 
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prove that he was in fact a trustee of said trust and yet Adam Simon filed the lawsuit claiming 

Ted was factually the “Trustee” of the missing or surpressed 1995 Trust and sued parties as if he 

were factually the “Trustee” and they were factually beneficiaries of a trust he claims never to 

have seen.  No copy of the underlying 1995 Trust was attached to the Complaint and the court 

was not initially apprised that Ted could not prove his standing as Trustee of an alleged trust he 

could not produce or had never seen   Ted’s standing as Trustee of the 1995 Trust is still a 

disputed issue in this litigation and Ted should be removed as alleged Trustee until such time that 

this court can ascertain what if any trust terms apply when no executed original or copy of the 

trust has been produced. 

38. As of August 30, 2013, the 1995 Trust (in any form) could not be located. 
(Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 16 (ECF 
No.201); Plaintiffs’ Exhibit 15 at BT000002 (ECF No. 150-16); Deposition of David Simon, 
95:9-13 (ECF No. 192-2).) 
 
ANSWER: 

UNDISPUTED 

VI. THE SEARCH WHICH UNCOVERED THE PURPORTED DRAFTS OF THE 1995 
TRUST 
 

39. David Simon claims to have located an unexecuted draft electronic copy of the 
purported 1995 Trust (i.e. Plaintiffs’ Exhibit 15 (ECF No. 150-16)) on the computer system of 
The Simon Law Firm on September 13, 2013. (Movants’ Reply to the Estate of Simon 
Bernstein’s Statement of Additional Facts ¶ 16 (ECF No. 201); Plaintiffs’ Exhibit 15 at 
BT000002 (ECF No. 150-16); Deposition of David Simon, 95:9-13 (ECF No. 192-2).) 
 
ANSWER: 

UNDISPUTED 

40. According to David Simon, he located Plaintiffs’ Exhibit 15 with the help of his 
brother, Adam Simon. (Affidavit of David Simon ¶ 29 (ECF No. 150-33).) 
 
ANSWER:  
 

UNDISPUTED 
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41. David Simon also claims to have located an unexecuted draft paper copy of the 
purported 1995 Trust (i.e. Plaintiffs’ Exhibit 16 (ECF No. 150-17)) which contains his 
handwritten notes in the stored files of The Simon Law Firm on or about September 13, 2013. 
(Movants’ Reply to the Estate of Simon Bernstein’s Statement of Additional Facts ¶ 17 (ECF 
No. 201); Plaintiffs’ Exhibit 16 (ECF No. 150-17); Deposition of David Simon, 94:13-95:8 (ECF 
No.192-2); Affidavit of David Simon ¶ 28 (ECF No. 150-33).) 
 
ANSWER: 

UNDISPUTED 

42. According to David Simon, he located Plaintiffs’ Exhibit 16 without anyone 
else’s assistance. (Affidavit of David Simon ¶ 28 (ECF No. 150-33).) 
 
ANSWER: 

UNDISPUTED 

43. According to Pamela Simon, however, she and David Simon located Plaintiffs’ 
Exhibit 15 and Plaintiffs’ Exhibit 16, with assistance from their employees. (Affidavit of Pam 
Simon ¶ 37 (ECF No. 150-32).) 

 
ANSWER: 

UNDISPUTED 

VII. THE EXISTENCE AND TERMS OF THE PURPORTED 1995 TRUST 
 

44. Plaintiffs have produced no executed original or executed copy of a written trust 
agreement reflecting the terms of the purported 1995 Trust. (Movants’ Reply to the Estate of 
Simon Bernstein’s Statement of Additional Facts ¶ 6 (ECF No. 201); Answer to Intervenor 
Complaint ¶ 9 (ECF No. 144); Deposition of Ted Bernstein, 13:13-15 (ECF No. 192-1).) 
 
ANSWER: 
 

UNDISPUTED 

45. According to David Simon, he had a conversation with Simon Bernstein on June 
20, 1995 about creating an insurance trust, during which Simon Bernstein said he wanted to 
create one and name his wife Shirley as trustee and David Simon as successor trustee, and David 
Simon agreed to be successor trustee. David Simon testified that he took handwritten notes of 
this conversation on Plaintiffs’ Exhibit 16. (Plaintiffs’ First Amended Complaint ¶ 29 (ECF No. 
73); Deposition of David Simon, 39:15-40:1, 40:17-41:1, 41:7-20, 96:3-11 (ECF No. 192-2); 
Affidavit of David Simon ¶ 28 (ECF No. 150-33).) 
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ANSWER: 

UNDISPUTED 

46. The handwritten notes on Plaintiffs’ Exhibit 16, however, list the trustee as 
“Shirley, David, [illegible]?” and list the successor trustee as “Pam, Ted.” (Plaintiffs’ Exhibit 16 
at BT000020 (ECF No. 150-17).) 
 

ANSWER: 

UNDISPUTED 

47. David Simon testified that his assistant created Plaintiffs’ Exhibit 15 by making 
the modifications reflected in David Simon’s handwritten notes on Plaintiffs’ Exhibit 16. 
(Deposition of David Simon, 40:17-41:1, 96:3-11 (ECF No. 192-2).) 

 
ANSWER: 
 
UNDISPUTED 
 

48. Plaintiffs’ Exhibit 15, however, identifies the trustee as “Shirley Bernstein” and 
identifies the successor trustee as “David B. Simon.” (Plaintiffs’ Exhibit 15 at BT000010 (ECF 
No. 150-16).) 
 
ANSWER: 

UNDISPUTED 

49. David Simon testified that, after thinking about it overnight, on June 21, 1995 he 
asked Simon Bernstein to remove him as successor trustee and make the successor trustees 
Simon Bernstein’s children sequentially. (Deposition of David Simon, 41:17-23 (ECF No. 192- 
2).) 

 
ANSWER: 

UNDISPUTED 

50. David Simon averred, however, that he asked Simon Bernstein to appoint only 
Ted Bernstein as successor trustee. (Affidavit of David Simon ¶ 25 (ECF No. 150-33).) 
 
ANSWER: 

UNDISPUTED 
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51. David Simon testified that he did not change the name of the successor trustee 
from his own name, and Simon Bernstein then took Plaintiffs’ Exhibit 15 to the law firm of 
Hopkins & Sutter to be finalized and executed. (Deposition of David Simon, 40:2-7, 41:17-42:5 
(ECF No. 192-2).) 
 
ANSWER: 

UNDISPUTED 

52. According to David Simon, he met with Simon Bernstein after the 1995 Trust 
document was executed and reviewed the final executed version of it, which he claims named 
Ted Bernstein as the successor trustee. (Deposition of David Simon, 42:6-43:1 (ECF No. 192-2); 
Affidavit of David Simon ¶ 27 (ECF No. 150-33).) 
 
ANSWER: 

UNDISPUTED 

53. David Simon testified that, when he met with Simon Bernstein after the 1995 
Trust document was executed, he had Simon Bernstein sign a change of beneficiary form to 
submit to Lincoln Benefit in order to make the 1995 Trust the beneficiary of Simon Bernstein’s 
life insurance policy issued by Lincoln Benefit, and that he would have expected Lincoln Benefit 
to retain a copy of that form. David Simon also testified that Lincoln Benefit was contacted and 
they did not have a copy of the 1995 Trust. (Deposition of David Simon, 43:10-44:2 (ECF No. 
192-2); Order at 5-6 (ECF No. 220).) 
 
ANSWER: 

UNDISPUTED 

54. Ted Bernstein, purported trustee of the 1995 Trust, has never seen an executed 
copy of a 1995 Trust document. (Movants’ Reply to the Estate of Simon Bernstein’s Statement 
of Additional Facts ¶ 5 (ECF No. 201); Deposition of Ted Bernstein, 24:6-12 (ECF No. 192-1).) 
 
ANSWER: 
 

UNDISPUTED 

55. According to Ted Bernstein, in the summer of 1995, he had a conversation with 
his father in which his father told Ted that he was forming a life insurance trust for the Policy 
and that Ted would be one of the trustees. No one except Simon Bernstein and Ted Bernstein 
was present for the conversation. (Movants’ Reply to the Estate of Simon Bernstein’s Statement 
of Additional Facts ¶ 5 (ECF No. 201); Deposition of Ted Bernstein, 23:1-8 (ECF No. 192-1); 
Affidavit of Ted Bernstein ¶ 88 (ECF No. 150-31).) 
 
ANSWER: 
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UNDISPUTED 

56. Ted Bernstein averred, based on having reviewed the purported drafts of the 1995 
Trust document and facts as told to him by David Simon, that Ted was appointed successor 
trustee of the 1995 Trust. (Affidavit of Ted Bernstein ¶ 99 (ECF No. 150-31).) 
 
ANSWER: 
 

UNDISPUTED 

57. Ted Bernstein testified that the bases for his knowledge that he is successor 
trustee of the 1995 Trust are that he saw his name handwritten on Plaintiffs’ Exhibit 16 at page 
BT000020 (ECF No. 150-17), and after his father’s death, David Simon told him that he was 
successor trustee of the 1995 Trust. When David Simon informed Ted that he was successor 
trustee, Ted does not recall whether he even remembered the conversation he testified that he had 
with his father during the summer of 1995. (Deposition of Ted Bernstein, 12:19-16:16, 17:5-17, 
24:13-25:3 and Dep. Ex. 22 (ECF No. 192-1).) 

 
ANSWER: 

UNDISPUTED 

VIII. SIMON BERNSTEIN’S SUBSEQUENTLY-EXECUTED ESTATE DOCUMENTS 
  

58. On August 15, 2000, Simon Bernstein executed the Simon Bernstein 2000 
Insurance Trust (the “2000 Trust”), which identifies the Policy at issue in this litigation as an 
asset of the 2000 Trust. (Deposition of Ted Bernstein, Dep. Ex. 23 at ¶ 1 and Schedule A (ECF 
No. 192-1); Order at 5 (ECF No. 220).) 
 
ANSWER: 

UNDISPUTED:  

59. The 2000 Trust document makes no reference to the 1995 Trust (i.e. the “Simon 
Bernstein Irrevocable Insurance Trust Dated June 21, 1995”), which the 2000 Trust would have 
superseded. (Deposition of Ted Bernstein, Dep. Ex. 23 (ECF No. 192-1); Order at 5 (ECF No. 
220).) 
 
ANSWER: 

UNDISPUTED: Again, the documents and emails referred to produced by Tescher and Spallina 
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and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 

60. Pursuant to the terms of the 2000 Trust, the Trustees were only authorized to pay 
the trust principal and income to only Shirley Bernstein and Simon Bernstein’s “descendants,” 
with “descendants” being defined to “specifically exclude … PAMELA BETH SIMON and her 
descendants.” (Deposition of Ted Bernstein, Dep. Ex. 23 at ¶¶ 2(a)-(b), 9 (ECF No. 192-1).) 
 
ANSWER: 
 
DISPUTED: Again, the documents and emails referred to produced by Tescher and Spallina and 

used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 

61. On May 20, 2008, Simon Bernstein executed the Simon L. Bernstein Irrevocable 
Trust Agreement (the “2008 Trust”). The terms of the 2008 Trust, in effect, provide that no 
inheritance shall pass to Ted Bernstein, Pamela Simon, or the lineal descendants of either Ted 
Bernstein or Pamela Simon. (Deposition of David Simon, 55:2-17 (ECF No. 192-2); Deposition 
of Ted Bernstein, Dep. Ex. 25 (ECF No. 192-1).) 
 
ANSWER: 
 

DISPUTED: Again, the documents and emails referred to produced by Tescher and Spallina and 

used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 

62. In January 2012, Plaintiff Pamela Simon wrote to her father, Simon Bernstein, 
expressing her distress over his act of “disinheriting” her, David Simon and their children, as 
well as Ted Bernstein and his children. (Deposition of Ted Bernstein, Dep. Ex. 26 (ECF No. 
192-1).) Pamela Simon wrote the note to her father because she was passionate about the fact 
that his “estate plan” did not include her and her family or Ted Bernstein and his family. 
(Deposition of Ted Bernstein, 90:22-25, 91:13-25, and Dep. Ex. 26 (ECF No. 192-1).) 
 
ANSWER: 
 

UNDISPUTED:  Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production 
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63. A few months before he died on September 13, 2012, Simon Bernstein arranged a 
conference call with Robert Spallina, Plaintiffs and some of their spouses. During the call, 
Simon Bernstein instructed that the assets of his estate and trust would be left to his ten 
grandchildren and the insurance policy proceeds were to pass to his five children, in an effort to 
quell some then-existing family acrimony about his girlfriend and about the trust document that 
disinherited Pamela Simon, Ted Bernstein and their respective children. (Deposition of Ted 
Bernstein, 90:11-18 (ECF No. 192-1); Deposition of David Simon, 53:1-19, 54:3-55:17 (ECF 
No. 192-2).) 
 
ANSWER: 

DISPUTED:  Robert Spallina’s new June 2016 Affidavit submitted to this Court states that in the 

May 10, 2012 conference call the insurance policy was NOT discussed.  This contradicts prior 

claims that it was by parties.  Simon Bernstein held the meeting to discuss with his children 

possible changes he was considering making in his estate plan and gain consent from the three 

children who were the named beneficiaries to possible changes from them to their children and 

to include Ted and Pam’s children.  

64. On July 25, 2012, Simon Bernstein executed the Simon L. Bernstein Amended 
and Restated Trust Agreement (the “2012 Trust”), which amends and restates in its entirety the 
2008 Trust. (Deposition of Ted Bernstein, Dep. Ex. 24 at TS007362 (ECF No. 192-1).) Pursuant 
to the terms of the 2012 Trust, all of the Plaintiffs shall be deemed to have predeceased Simon 
Bernstein and all assets are to be passed on equal shares among Simon Bernstein’s 
grandchildren. (Id. at Art. I (B)-(C), Art. III (E)(1).) 
 
ANSWER: 

DISPUTED:  There has been no original July 25, 2012, Simon L. Bernstein Amended 

and Restated Trust Agreement (the “2012 Trust”) and despite Florida Judge John Phillips order 

that such trust is valid, no valid original has been produced, similar again to this federal action 

where original documents at this time have not been produced to validate any document 

produced by Tescher and Spallina as a valid copy of an original document. 

Again, the documents and emails referred to produced by Tescher and Spallina and used by 

parties in this lawsuit cannot at this time be verified as copies of original documents remain 

missing and not produced according to the court order for production. 
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65. On September 7, 2012, six days prior to his death, Simon Bernstein prepared a 
holographic will directing a bequest to Maritza Puccio of, among other things, $100,000 from his 
current insurance policy and expressing an intention to change the beneficiary on said policy to 
reflect his wishes. (ECF No. 192-3 at TS003889). Simon Bernstein directed that the bequest to 
Ms. Puccio should proceed in the event of his death “with no interruption from family or 
probate.” (Id.) This document was not witnessed or notarized. (Id.) 
 

ANSWER: 

UNDISPUTED:  Again, the documents and emails referred to produced by Tescher and Spallina 

and used by parties in this lawsuit cannot at this time be verified as copies of original documents 

remain missing and not produced according to the court order for production. 

66. There is no evidence that Simon Bernstein executed any other Wills or trust 
agreements between July 25, 2012 and his death on September 13, 2012. 
 

ANSWER: 

UNDISPUTED 

--- 

Third Party Plaintiff Eliot hereby incorporates by reference my prior responses in my filing of 

Undisputed Facts for the Opposition of Summary Judgement I filed with this Court as additional 

support herein, see Exhibit 2. 

 

DATED: August 26, 2016 

  Respectfully submitted by, 

       /s/ Eliot Ivan Bernstein  
Third Party Defendant/Cross Plaintiff PRO SE 

                                                         Eliot Ivan Bernstein 
                                                         2753 NW 34th St. 
                                                         Boca Raton, FL 33434 
                                                         Telephone (561) 245-8588 
                                                         iviewit@iviewit.tv 
                                                         www.iviewit.tv 
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 CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 26, 2016 I electronically filed the foregoing with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this day 

on all counsel of record identified below via transmission of Notices of Electronic Filing 

generated by CM/ECF or in some other authorized manner.  

 /s/ Eliot Ivan Bernstein    
Third Party Defendant/Cross Plaintiff PRO SE 

                                                      Eliot Ivan Bernstein 
                                                         2753 NW 34th St. 
                                                         Boca Raton, FL 33434 
                                                         Telephone (561) 245-8588 
                                                         iviewit@iviewit.tv 
                                                         www.iviewit.tv 
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