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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )
)
Plaintiff, ) Case No. 13 cv 3643
) Honorable John Robert Blakey
V. ) Magistrate Mary M. Rowland
)
HERITAGE UNION LIFE INSURANCE )
COMPANY, )
)
Defendant, )
)
HERITAGE UNION LIFE INSURANCE )
COMPANY )
' )
Counter-Plaintiff ) INTERVENOR’S RESPONSE TO
) PLAINTIFFS’ STATEMENT OF
V. ) UNDISPUTED MATERIAL FACTS
)
SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95 ) Filer: :
) Brian O’Connell, as Personal Representative
Counter-Defendant ) of the Estate of
) Simon L. Bernstein, Intervenor.
and, )
)
FIRST ARLINGTON NATIONAL BANK. )

as Trustee of S.B. Lexington, Inc. Employee )
Death Benefit Trust, UNITED BANK OF )
ILLINOIS, BANK OF AMERICA, )
Successor in interest to LaSalle National ™ )}
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and )}
as purported Trustee of the Simon Bernstein )

Irrevocable Insurance Trust Dtd 6/21/95, )
and ELIOT BERNSTEIN, )
Third-Party Defendants. %
ELIOT IVAN BERNSTE_IN, g
Cross-Plaintiff %
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V.

TED BERNSTEIN, individually and
as aileged Trustee of the Simon Bernstein
Irrevocable Insurance Trust Dtd, 6/21/95

Cross-Defendant
and,

PAMELA B. SIMON, DAVID B.SIMON,
both Professionally and Personally

- ADAM SIMON, both Professionally and
Personally, THE SIMON LAW FIRM,

- TESCHER & SPALLINA, P.A,,
DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA,
both Professionally and Personally,

LISA FRIEDSTEIN, JILL JANTONI

S.B. LEXINGTON, INC. EMPLOYEE
DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC. S.B. LEXINGTON,
INC., NATIONAL SERVICE
ASSOCIATION (OF FLORIDA),
NATIONAL SERVICE ASSOCIATION
(OF ILLINOIS) AND JOHN AND JANE
DOES

Third-Party Defendants.

BRIAN M. O’CONNELL, as Personal
Representative of the Estate of
Simon L. Bernstein,

T N T T T o T T T N I R T N A T i W e

Intervenor.

INTERVENOR’S LOCAL RULE 56.1(b)(3) RESPONSE TO PLAINTIFFS’
STATEMENT OF UNDISPUTED MATERIAL FACTS AND LOCAL RULE 56.1(b)(3)(C)
STATEMENT OF ADDITIONAL FACTS REQUIRING THE DENIAL OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

NOW COMES, Intervenor, Brian M. O’Connell, Personal Representative of the Estate of

Simon L. Bernstein (“Intervenor”), by his attorneys, James J, Stamos and Kevin P, Horan of
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Stamos & Trucco, LLP, and for his Response to Plaintiffs’ Statement of Undisputed Material
Facts and Statement of Additional Facts pursuant to Local Rule 56.1(b)(3), states as follows:

THE PARTIES

L. Simon Bemstein Irrevocable Insurance Trust Dated -6/21/95 (the “Bernstein
Trust™), is an irrevocable life insurance trust formed in Illinois as further described below. The
Bernstein Trust is the original Plaintiff that first filed this action in the Circuit Court of Cook
County, The Insurer then filed a notice of removal to the Northern District of Illinois. The
Bernstein Trust has also been named as a Counterdefendant to Eliot’s Claims. The Bernstein
Trust is represented by counsel, Adam M. Simon. (Ex. 30, Aff. of Ted Bernstein, §21)
ANSWER: The first sentence of Paragraph 1 is disputed in that Plaintiffs have failed to
present any admissible evidence to demonstrate as a matter of law that the “Bernstein Trust” was
executed and bore the terms they allege. Plaintiffs rely entirely on § 21 of the Affidavit of Ted
Bernstein to support the assertions in paragraph 1 that the Trust exists. Under Rule 56(c)(1)}(b),
Ted Bernstein’s Affidavit cannot serve to demonstrate the absence of a disputed issue of material
fact with respect to the existence of the Trust because Ted Bernstein has never seen an executed
copy of the document. (See May 6, 2015 Deposition of Ted Bernstein, attached hereto as
Intervenor’s Exhibit A, p. 24:6-12) Ted Bernstein has no personal knowledge with regard to the
creation of the Trust, its execution or its terms, as he testified at his deposition. (See Intervenor’s
Exhibit A, pp. 10:25 — 11:2; 12:19 — 13:6) He knows of the facts regarding the Trust only by
having been told by David Simon. (/d. pp. 17:5 - 18:20; 27:23 — 28:4; 30:4-7)

In addition, the existence of the Trust is disputed'by multiple items of evidence as more
fully described in Intervenor’s Response to Plaintiffs’ SOF, ¥ 40.

2. Bank of America, N.A. ("Bank of America”), was named a party to Heritage’s
counterclaim for Interpleader. Bank of America was terminated as a co-Plaintiff on January 13,
2014, and the Insurer voluntarily dismissed Bank of America as a Third-Party Defendant on

February 14, 2014, (Dkt, #97; Ex. 30, Aff. of Ted Bernstein, 422}

ANSWER: Undisputed.
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3. Eliot Bernstein (“Eliot”) was named a Party by virtue of Heritage’s counterclaim
for Interpleader, and Eliot filed third-party claims against several Parties described herein
making Eliot a Third-Party Plaintiff as well (“Eliot’s Claims™). Eliot is the third adult child of
Simon Bernstein. Eliot is representing himself, and/or his children, pro se in this matter. (Ex. 30,
Aff. of Ted Bernstein, §23)

ANSWER: Undisputed.

4, United Bank of Illinois, now known as PNC Bank, was named as a Third-Party
Defendant in Heritage’s counterclaim for Interpleader. PNC Bank was served on August 5, 2013,
and has never filed an appearance or answer. (Dkt. #25; Ex. 30, Aff. of Ted Bernstein, 424)
ANSWER:  Undisputed. |

5. “Simon Bernstein Trust. N.A.” was named a Party to Heritage’s counterclaim for
interpleader. “Simon Bernstein Trust, N.A.”, however, is merely a misnomer by the Insurer as a
result of a data entry etror in the database of the Insurer. There is no evidence that any entity
exists or was formed under the name “Simon Bernstein Trust, N.A.” No one submiited a claim to

the Policy Proceeds with the Insurer on behalf of an entity named “Simon Bernstein Trust, N.A.”
(Ex. 29, Aff. of Don Sanders, 469 and [78)

ANSWER: Disputed pursuant to Rule 56(c)(1)(b} in that the Affidavit of Don Sanders (Ex.
29) at paragraphs 69 and 78 does not demonstrate that a “misnomer” occurred. It does not
" address that topic.

6. Ted Bernstein, as Trustee, of the Bernstein Trust retained Plaintiff’s counsel and
initiated the filing of this Action. Ted Bernstein, is also a co-Plaintiff, individually, and has been
named as a Third-Party Defendant to Eliot’s Claims. Ted Bemstein is the eldest of the five adult
children of Simon Bernstein, Ted Bernstein is represented by counsel, Adam M. Simon. (Ex. 30,
Aff. of Ted Bernstein, §25)

ANSWER: Intervenor disputes the first sentence of paragraph 6 under Rule 56(c)(1)(b) in that
the sole basis cited for the assertion that Ted Bernstein is “Trustee” of the “Bernstein Trust” is
paragraph 25 of Ted Bernstein’s Affidavit. However, paragraph 25 states no factual basis for
that assertion. It simply declares that he acted as Trustee when he initiated this action. At his
deposition, Ted Bernstein confirmed that the only basis he had for believing himself to be the

Trustee was that David Simon told him that he was to be the Trustee and that his name appears at

page BT000020 of Plaintiffs’ Exhibit 16. (See Intervenor’s Exhibit A, pp. 12:19 — 13:6) That
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document, however, is unsigned and -the initial trustee was indicated to be “Shirley, David,
[illegible]? with the successor trustee indicated as “Pam, Ted.” Moreover at page BT000010 of
Plaintiffs” Exhibit 15, which is represenied to be the more formalized version of Exhilﬁt 16, the
successor trustee to Shirley is specifically stated to be David Simon, not Ted Bernstein. At the
very least, the document itself demonstrates a question of fact as to whether Ted was to be the
successor trustee to Shirley. (See Plaintiffs’ Exhibits 15 and 16)

7. First Arlington National Bank was named as a Third-Party Defendant by virtue of
Heritage’s counterclaim for Interpleader. First Arlington National Bank was never served by
Heritage, and instead Heritage served JP Morgan Chase Bank as First Arlington Bank’s alleged
successor and JPMorgan Chase Bank was substituted as a party in place of First Arlington
National Bank on 10/16/2013. (Dkt. #44; see also JP Morgan Chase Bank at Par. 12 below;
Ex. 30, Aff. of Ted Bernstein, §26)

ANSWER: Undisputed.

8. Lisa Sue Friedstein is a co-Plaintiff and has been named as a Third-Party
Defendant to Eliot’s Claims. Lisa Sue Friedstein is the fifth adult child of Simon Bernstein, Lisa
Sue Friedstein is represented by counsel, Adam M. Simon. (Ex. 34, Aff, of Lisa Friedstein,

42, 93, 96 and 423)

ANSWER: Undisputed.

9. Jill Marla Iantoni is a co-Plaintiff and has been named as a Third-Party Defendant
to Eliot’s Claims. Jill Marla Iantoni is the fourth adult child of Simon Bernstein, Jill Marla
Tantoni is represented by counsel, Adam M. Simon. (Ex, 33, Aff. of Jill Iantoni, g2, 43, §6 and

123)
ANSWER: Undisputed.

10, Pamela Beth Stmon is a co-Plaintiff and has been named as a Third-Party
Defendant to Eliot’s Claims. Pamela Beth Simon is the second adult child of Simon Beinstein.
Pamela Beth Simon is represented by counsel, Adam M. Simon. (Ex. 31, Aff. of Pam Simon,

€2, 93, 96 and 38.) |
ANSWER: Undisputed.

11.  Heritage is the successor Insurer to Capitol Banker [sic] Life Insurance Company
that originally issued the Policy in 1982. Heritage was terminated as a party on February 18,
2014 when the court granted Heritage’s motion to dismiss itself from the Interpleader litigation
after having deposited the Policy Proceeds with the Registry of the Court pursuant to an Agreed
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Order, The amount of the Policy Proceeds (plus interest) on deposit with the Registry exceeds
$1.7 million. (Dkt. #101 and Ex. 30, Aff. of Ted Bernstein, {30 and Ex. 2.)

ANSWER: Undisputed.

12 JP. Morgan Chase Bank, N.A., (*J.P. Morgan™) was named as a Third-Party
Defendant by virtue of Heritage’s counterclaim for Interpleader. In its claim for Interpleader,
Heritage named J.P. Morgan, as a successor to First Arlington National Bank (described above).
J.P. Morgan filed an appearance and answer to Heritage’s counterclaim for Interpleader in which
it disclaimed any interest in the Policy Proceeds. J.P. Morgan then filed a motion for judgment
on the pleadings to have itself dismissed from the litigation, and the court granted the motion. As
a result, J.P. Morgan was terminated as a party on March 12, 2014, (Dkt. #105; Ex. 30, Aff. of
Ted Bernstein, 931)

ANSWER: Undisputed.

13.  William Stansbury filed a motion to intervene in this action, but his motion to
intervene was denied, and he was terminated as a non-party intervenor on January 14, 2014,
(Dkt. #74; Ex. 30, Aff. of Ted Bernstein, 932)

ANSWER: Undisputed.

14. Adam M. Simon is counsel for the Bernstein Trust and four of the five adult
children of Simon Bernstein. Adam M. Simon is not counsel for the fifth adult child, Eliot
Bernstein whom has chosen to represent himself Pro Se in this matter. Adam M. Simon was
named a Third-Party Defendant to Eliot’s Claims. Adam M. Simon is the brother-in-law of Pam
Simon, and the brother of David B. Simon. (Ex. 30, Aff. of Ted Bernstein, 33);

ANSWER: Undisputed.

15.  National Service Association, Inc. (of Illinois) was a corporation owned by the
_decedent, Simon Bernstein. According to the public records of the Secretary of State of Illinois,
National Service Association, Inc. (of Illinois) was dissolved in October of 2006. There is no
record of Eliot having obtained service of process upon National Service Association, Inc.
because it is dissolved and has been for over 7 years. (Ex. 30, Aff. of Ted Bernstein, §34; Ex,
21)

ANSWER: Undisputed.

16.  Donald R. Tescher, Esq. was named a Third-Party Defendant to Eliot’s Claims,
Donald R. Tescher is a partner of in the firm of Tescher & Spallina. Donald R, Tescher was
terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s

claims on March 17, 2014. (Dkt. #106; Ex. 30, Aff. of Ted Bernstein, 435)

ANSWER: Undisputed.
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17.  Tescher and Spallina, P.A. is a law firm whose principal offices are in Palm
Beach County, FL. Tescher and Spallina, P.A. was named a Third-Party Defendant to Eliot’s
- Claims, Tescher & Spallina, P.A. Donald R. Tescher was terminated as a party to this matter
when the court granied his motion to dismiss as to the Eliot’s Claims, (Dkt, #106; Ex. 30, Aff. of
Ted Bernstein, §36) .

ANSWER: Undisputed.

18.  The Simon Law Firm was named a Third-Party Defendant to Eliot’s Claims. The
Simon Law Firm is being represented by counsel, Adam M. Simon.

ANSWER: Undisputed.

19.  David B. Simon is the husband of Pam Simon, and the brother of counsel, Adam
M. Simon and was named a Third-Party Defendant to Eliot’s Claims. David B. Simon is being
represented by counsel, Adam M. Simon. (Ex. 32, Aff. of David Simon, §20 and 929)

ANSWER: Undisputed.

20.  S.B. Lexington, Inc. was a corporation formed by Simon Bernstein. According to
the records of the Secretary of State of Illinois, S.B. Lexington, Inc. was dissolved on April 3,
1998. (Ex. 30, Aff. of Ted Bernstein ¥39; Ex. 35; Dep. of David Simon, p. 51:13-18 and Ex.
9)

ANSWER: Undisputed.

21.  S.B. Lexington, Inc. Employee Death Benefit Trust (the “VEBA Trust”) was
named a Third-Party Defendant by virtue of Eliot’s Claims, and was a Trust formed by Simon
Bernstein in his role as principal of S.B. Lexington, Inc. The VEBA Trust was formed pursuant
to LR.S. Code Sec. 501(c)(9) as a qualified Employee Benefit Plan designed to provide a death
benefit to certain key employees of S.B. Lexington, Inc. The VEBA was dissolved in 1998
concurrently with the dissolution of S.B. Lexington, Inc. (Ex. 35, Dep. of David Simon, p.
51:13-18 and Ex. 9; Ex. 30, Aff. of Ted Bernstein, §40)

ANSWER: Undisputed.

22.  Robert Spallina, Esq. was named a Third+Party Defendant to Eliot’s Claims.
Robert Spallina is a partner of in the firm of Tescher & Spallina, P.A. Robert Spallina was
terminated as a party fo this matter when the court granted his motion to dismiss as to Eliot’s

Claims on March 17, 2014. (Dkt. #106; Ex. 30, Aff. of Ted Bernstein, §41)

ANSWER: Undisputed.
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23.  S.T.P. Enterprises, Inc. was named a Third-Party Defendant to Eliot’s Claims,
S.T.P. Enterprises, Inc. has filed an appearance and responsive pleading and is represented by
‘counsel, Adam M. Simon. (Dkt. #47; Ex. 31, Aff. of Pam Simon, 925)

ANSWER: Undisputed.

24,  According to the records of the Secretary of State of Florida, National Service
- Association, Inc. (Florida) was a Florida corporation formed by Simon L. Bernstein. National
Service Association, Inc. (Florida) was named a Third-Party Defendant in Eliot’s Claims,
According to the records of the Secretary of State of Florida, National Service Association, Inc.
(Florida) dissolved in 2012. (Ex. 30, Aff. of Ted Bernstein, 442; Ex. 22)

ANSWER: Undisputed.

25. Benjamin Brown as Curator of The Estate of Simon Bernstein filed a motion to
intervene in this litigation. The court granted the motion to intervene on July 28, 2014, and as a
result the Estate became a third-party claimant in the litigation. (Dkt. #121). Subsequently, Brian
O’Connell as successor Curator and Administrator Ad Litem of the Estate of Simon Bernstein
filed a motion to substitute for Benjamin Brown, and the court granted the motion November 3,
2014. For purposes of this motion, Movants refer to this party as the “Estate of Simon Bernstein”
or the “Estate”. (Dkt. #126; Ex. 30, Aff. of Ted Bernstein 43-944)

ANSWER: Undisputed, excei)t that Brian M. O’Connell substituted his appearance as
Personal Representative of the Estate of Simon Bernstein as of November 3, 2014, not as Curator
and Administrator ad Litem. (See Dkt. No. 126)

II. THE PoLICY AND POLICY PROCEEDS

26, In 1982, Simon Bernstein, as Insured, applied for the purchase of a life insurance
policy from Capitol Bankers Life Insurance Company, issued as Policy No. 1009208 (the
“Policy”). A specimen policy and a copy of the Schedule Page of the Policy are included in
Movant’s Appendix to the Statement of Facts. (Ix. 29, Aff. of Don Sanders at 438, 939, 148,
{52; Ex. 5). The amount of the Policy Proceeds (plus interest) on deposit with the Registry of the
Cowrt exceeds $1.7 million, (Dkt. #101 and Ex, 30, Aff. of Ted Bernstein, 430 and Ex. 2.)

ANSWER: Undisputed.
27.  The Capitol Bankers Life Insurance Application, dated March 2, 1982 designates
Simon Bernstein, as the Insured and lists S.B. Lexington as his employer. On page one of the

Application, the Owner of the Policy is designated as follows:

“First Arlington National Bank, Trustee of S.B. Lexington Employee Death
Benefit Trust”. (Ex. 29, Aff. Don Sanders, 48; Ex. 3)

ANSWER:  Undisputed.
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28.  Also, on page one of the Application the beneficiary was designated as follows:
“First Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust”. (See
Ex. 3--Part 1 of application); and (ii) Premium notices were to be sent to S.B. Lexington Inc.
Employee Death Benefit Plan and Trust ¢c/o National Service Association, Inc., 9933 Lawler Ste.
210, Skokie, IL 60077; and (iii) Simon Bernstein’s occupation was listed as an Executive with
S.B. Lexington, Inc.; (iv) Simon Bernstein was the insured and on the application his residence
address was in Glencoe, Illinois and he was a citizen of the state of Illinois; and (v) Simon
Bernstein was the listed as the selling agent on the application; (vi) the application was signed in
Itlinois; and (vii) the Policy would have been delivered by the Insurer via its agent to the initial
Policy Owner. (Ex. 29, Aff. Don Sanders, 148, Ex. 31; Aff. Pam Simon, §921-923; Ex. 3)

ANSWER: Undisputed.
III. THE S.B. LEXINGTON EMPLOYEE DEATH BENEFIT TRUST (THE “VEBA™)

29.  The S.B. Lexington Employee Death Benefit Trust was a Voluntary Employee
Benefit Trust (“VEBA”™) established by S.B. Lexington, Inc. to provide death benefits to the
beneficiaries of its employees. The Policy was purchased by the VEBA, with the VEBA listed as
both owner and beneficiary of the Policy on the application. The Policy would have been
delivered by the agent (Simon Bernstein) to the Owner at the offices of its Bank trustee in
[linois. (Ex. 3; Ex. 31, Aff. Pam Simon, §21-923); Ex. 30, Aff. Ted Bernstein, §56 and {57;
Ex. 29, Aff. Don Sanders {48)

ANSWER: Disputed under Rule 56(c)(1)(b) in that the Affidavit paragraphs cited do not
establish the facts asserted in paragraph 29.

30.  Part | of the application for the Policy indicates that First Arlington National
Bank, was acting as Trustee of the VEBA. As part of the application and underwriting process, a
company named Equifax conducted an interview with Simon Bernstein about his application for
the Policy. The Equifax repoit states that Simon Bernstein told the investigator the Policy would
be owned by the VEBA, that (i) the insurance {benefits] would be paid to the VEBA, (ii) the
VEBA would determine to whom the benefits are paid, and (iii) the benefits are normally paid to
family members, (Ex. 29, Aff. Don Sanders §48, §74-475; Ex. 3 and Ex. 20)

ANSWER: Undisputed.

31.  On June 5, 1992, Sandy Kapsa (an employee of S.B. Lexington and an affiliated
company, National Service Association, Inc.) submitted a letter to Capitol Bankers Life
Insurance Company informing them that LaSalle National Trust was being appointed successor
frustee of the VEBA. On June 17, 1992, the Insurer acknowledged the change of trustee listing
the owner of the Policy as LaSalle National Trust, N.A., as Successor Trustee, (Ex. 31, Aff, of
Pam Simon, 431, and Ex. 7)

ANSWER: Undisputed.
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32. On August 26, 1995, Simon L. Bernstein, as a Member of the VEBA, named the
Bernstein Trust as the “person(s) to receive at my death the Death Benefit stipulated in the S.B.
Lexington, Inc. Employee Death Benefit and Trust and Adoption Form adopted by my
Employer.” (Ex. 31, Aff. of Pam Simon, §35; Ex. 30, Aff. of Ted Bernstein, §65-967; Ex. 4)

ANSWER: Undisputed but Pam Simon asserts no basis to conclude that she has personal
knowledge of the matters contained in paragraph 32.

33.  On or about November 27, 1995, Capitol Bankers received a “Request Letter”
signed by LaSalle National Trust, N.A, in their capacity as Trustee of the VEBA which owned
the Policy, and the following policy changes were made a part of the Policy by way of
endorsement issued by the Company: LaSalle National Trust, N.A. as Trustee (the “VEBA™) was
designated as the Primary Beneficiary of the Policy; and The Simon Bernstein Irrevocable
Insurance Trust dated June 21, 1995 (the “Bernstein Trust”) was designated the contingent

beneficiary. According to the Insurer’s records, the VEBA and the Bernstein Trust were the
primary and contingent beneficiaries of record on the date of death of the Insured. (Tx. 29, Aff,
of Don Sanders, 56, 464 and Ex. 8)

ANSWER: Undisputed.

34.  On November 27, 1995, Capitol Bankers sent correspondence acknowledging the
change in beneficiary referenced above in Par. 33, and that correspondence was sent to “LaSalle
National Trust, N.A., as Successor Trustee”. (Ex. 29, Aff. of Don Sanders, 60 and Ex. 8)
ANSWER: Disputed. The face of the documents in Plaintiffs’ Exhibit 8 does not indicate that
Capitol Bankers Life sent correspondence on November 27, 1995 (See Plaintiffs’ Exhibit 8)

35, The records above establish that First Arlington National Bank, N.A., and LaSalle
National Trust, N.A. were original and successor trustees of the VEBA, respectively. This is
confirmed by Pamela B. Simon who worked on the VEBA insurance program for both S.B.
Lexington and NSA. (Ex. 31, Aff. of Pam Simon, 422 and §31)

ANSWER: Disputed under Rule 56(c)(1)(b) in that the Affidavit paragraphs cited do not
address the matters asserted in paragraph 35.

36. On April 3, 1998, S.B. Lexington, Inc. was voluntarily dissolved by its
shareholder(s), and the VEBA was likewise terminated at this time. (Ex: 9). As a part of the
dissolution, ownership of the Policy was changed from the VEBA to Simon Bernstein,

individually. (Ex. 31, Aff. of Pam Simon, §36; Ex. 9 and Ex. 10)

ANSWER: Undisputed.

10
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37.  Neither First Arlington National Bank nor LaSalle National Trust, N.A. have
made any claim to the Policy proceeds. First Arlington National Bank’s successor-in-interest,
J.P. Morgan Bank, filed a responsive pleading and then a motion for judgment on the pleadings
disclaiming any interest in the Policy Proceeds and requesting to be dismissed from the
iitigation. J.P. Morgan’s motion was granted and it was dismissed as a party on March 12, 2014.
(Dkts. #60 and 105)

ANSWER: Undisputed.

38,  None of the Bank Parties whose names appear on the docket have tendered a
claim to the Insurer for the Policy proceeds. (Ex. 29, Aff. of Don Sander, §77(b)) |

ANSWER: Undisputed.

39.  The docket also reflects that none of the Bauk Parties whose names appear on the
docket in this matter have filed a claim in this litigation for the Policy Proceeds.

ANSWER: Undisputed.

IV. MOVANTS’ CLAIMS TO THE POLICY PROCEEDS

4Q. On or about June 21, 1995, Simon Bernstein as Grantor formed the Simon
Irrevocable Insurance Trust dtd 6/21/95. Simon Bernstein, appointed his wife, Shirley Bernstein,
as Trustee of the Trust. (Ex. 32, Aff. of David B. Simon, 430; Ex. 19)

ANSWER: Disputed under Rule 56(c)(1)(a) and 56(c)(1)(b) as follows:

a. Plaintiffs cite only Paragraph 30 of Plaintiffs’ Exhibit 32 (the Affidavit of David
Simon) in support of this paragraph but that paragraph makes no reference whatsoever to the
creation or formation of the Simon Bernstein Trust nor to the appointment of his wife, Shirley as
Trustee. That paragraph addresses only the creation of an IRS SS-4 form, Plaintiffs’ Exhibit 19.

b. The evidence Plaintiffs prese_nt for the assertion that Simon Bernstein executed a
‘Trust with the terms ;'eﬂected in Plaintiffs’ Exhibits 15 and 16 is the Affidavit of David Simon at
Paragraphs 23 through 27, (See Plaintiffs’ Exhibit 32) However, these paragraphs are based
entirely upon Mr. Simon’s description 0f conversations he had with Simon Bernstein and things

he observed Mr, Bernstein doing with respect to the creation of the alleged Trust. In Paragraph

23 he avers that he and his wife had used Hopkins & Sutter to create trusts for themselves. In
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Paragraph 24 he then describes how Simon Bernstein came to him and said essentially that he
wanted to do the same thing. Paragréph 25 describes David Simon creating a sample insurance
trust for Simon Bernstein and reviewing it with him. [t further describes conversations he had in
which they agreed he would use Hopkins & Sutter to finalize and execute the insurance trust and
where they discussed the purpose of the insurance trust, who would be a trustee and Mr. Simon’s
- suggestion to Mr. Bernstein that Ted Bemstein:act as the “next trustee.” Paragraph 26 describes
Simon Bernstein taking a copy of the draft trust and going to Hopkins & Sutter to execute it.’
(See Plaintiffs’ Exhibit 32 9§ 23-27)-
| In Paragraph 27, David Simon then avers that he met again with éimon Bernstein and
reviewed the executed Bernstein Trust Agreement and that he assisted him with preparing certain
other forms. The testimony contained in these paragraphs is all the evidence Plaintiffs have to
rely upon for the notion that Mr. Bernstein executed a trust document. All of this testimony is
offered by an interested party which is barred by the Illinois Dead Man’s Act, 735 ILCS 5/8-201
et seq., because it relates conversations and events that took place solely in the presence of the
Decedent.

c. Even if David Simon’s testimony were admissible, his testimony could only be
accepted if deemed credible by the trier of fact. Multiple facts exist that controvert his testimony
and/or undermine the credibility of David Simon m this regard:

1. David Simon never witnessed Simon Bernstein draft or execute the
purported Trust document as described in 9 30 of Plaintiffs’ Exhibit 32 (See Plaintiffs’

Exhibit 35, pp. 36:12 - 39:8; 39:17 — 40:16; 41:14 — 43:9). According to David Simon’s

Tt is undisputed that Hopkins & Sutter has no record of the 1995 Trust (See Plaintiffs’ Exhibit 35, pp.
44:12 — 45:15; 46:15 - 47:21) and there has been no evidence explaining why it was that he needed to go
to Hopkins & Sutter to “execute the document” when David Simon appears to be saying that he prepared
the document. ' : '

12
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testimony, Simon Bernstein left the Simon Law Firm with an unsigned draft of a
document and returned with a signed document, which was ﬁot copied, scanned or
otherwise saved in the files of the Simon Law Firm or Hopkins & Sutter. (See Plaintiffs’
Exhibit 35, pp. 44:3 - 45:13);

2. David Simon states in his Affidavit (and in his dég—aosition) that he recalls
the exchanges with Simon Bemsteir, including the assertion at Paragraph 25 of his
Affidavit that he created the sample insurance trust (presumably Exhibit 15 which was
retrieved from the computer hard drive). However, throughout the period of time from
Simon’s death in September of 2012 until the purported discovery of Plaintiffs’ Exhibits
15 and 16 one year later, not a single email exchanged among the Plaintiffs, when they
were discussing their attempts to locate the trust document, reflects anything about
David’s recollection of having created it on his computer. (See Intervehor’s Exhibit A,
the Deposition of Ted Bernstein, at Exs. 1-5, 8-11, 14);

3. The emails among Simon Bernstein’s children for the most part included
Robert Spallina, Simon Bernstein’s attorney, through whom they were attempting to
obtain the proceeds of the insurance policy from Heritage. Again, none of those emails
refers to David’s recollection of having created the Trust on his word processor and
providing it to Simon. There is also no evidence in that year-long string of emails that
David thought to check his word processor for drafts of the document. (See Intervenor’s
Exhibit A, the Deposition of Ted Bernstein, at Exs. 1-5; 8-11; 14-18);

4, Mr. Spallina apparently engaged in discussions with Heritage for the

company to interplead the funds into the Court in Florida. (See Intervenor’s Exhibit A,

the Deposition of Ted Bernstein, at Exs. 1, 2, 4) However, at that point David Simon and

13




Case 1:13-cv-03643 Document 192 Filed 06/05/15 Page 14 of 31 PagelD 2749
Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

his brother, Adam Simon, the attorney currently representing Plaintiffs in this case, ﬁ’led
a lawsuit in Circuit Court of Cook County seeking to obtain the funds from Heritage. (See
Intervenor’s Exhibit A at Ex, 16) This resulted in a breach with Mr. Spallina, including
a very angry exchange of emails and ultimate withdrawal of Mr. Spallina’s [awfirm, (See
Intervenor’s Exhibit A at Exs, 16-17);

5. Simon Bernstein died on September 2012. His children, and David
Simon, conducted a series 6f conversations, and exchanges of emails, in which they
discussed strategies for obtaining the payout from the Heritage policy notwithstanding
'the inability to loca?e the 1995 Trust. (See Intewenér’s Exhibit A, pp. 51:22-52:2; 53:22
— 54:11 and Exs. 2-4, 7, 11) This included considering the possibility of employing a
different trust, called the “2000 Trust” which choice was rejected because«it did not
include Pam Simon as a beneficiary. (See Intervenor’s Exhibit A, pp. 48:21 — 49:16;
52;15 —53:6 and Exs. 1-2);

6. Notwithstanding the fact that David Simon now testifies to recalling the
creation of the Trust in the office he shared with Simon Bernstein, the “discovery” he
describes at paragraphs 28 and 29 of his Affidavit (Plaintiffs’® Exhibif 32) occwrred in
September 2013, one year after Simon died. (See Plaintiffs’ Exhibit 15; Plaintiffs’ Exhibit
32aty 28-29);7

7. Despite David Simon’s averment that he recalls having created the Trust
on hié éomputer and having sent Mr. Bernstein off to the law firm of Hopkins and Sutter,
the Complaint filed by Adam Simon on behalf of David Simon’s wife and her other
siblings makes no reference whatsoever to the execution of a written trust. It refers only

to the existence of a “common law trust.” (Dkt. No. 73 at 9 1);
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8. Thereafter, despite there having allegedly been an “exhaustive search”
prior to December of 2012 (See Intervenor’s Exhibit A, p. 55:1-11 and Dep. Ex. 3),
David Simon for the first time purports io have located Plaintiffs” Exhibits 15 and 16 on
the computer and in the records at his law office on September 13, 2013, one year after
Simon’s death, which he had previously shared with Simon Bernstein. (See Plaintiffs
Exhibit 32 at § 19);

9. Notwithstanding David’s testimony in his Affidavit at paragraphs 23
through 27 regarding his knowledge of the creation of the Trust, at no point over the
course of that year did David ever report such knowledge to his wife or her siblings or to
their attorney. (See Intervenor’s Exhibit A, p. 81:13-21);

10. Ted Bernstein testified that, despite David’s cuirent assertions as
described above, the recollections referenced in paragraphs 25-27 of his Affidavit were
never related {o the other family members during the interim between Simon’s death and
the “discovery” of the documents. (/d.)

11.  David Simon’s recollections of his conversations with Simon are
inconsistent with Plaintiffs’ Exhibits 15 and 16 1pecaus\e, despite the parties’ current
assertion that Ted Bernstein was to be the successor trustee to Shirley Bernstein under the
1995 Trust, Plaintiffs’ Exhibit 15, the most complete purported version of that Trust,
indicates that David Simon was to be the Successor Trustee. (See Plaintiffs® Exhibit 15,
p. BT000010). No testimony or evidence is offered to explain how that can be consistent
with David’s current assertion as to whom the successor trustee was to be.

41, On June 21; 1995, the date of the Trust Agreement, David Simon assisted Shirley
Bernstein to obtain a tax identification number for the Bernstein Trust. The tax identification

number for the Bernstein Trust is X5-XXXX916. In order to obtain the tax identification number
David Simon completed an IRS SS-4 form. Shirley Bernstein is identified as trustee of the
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Bernstein Trust and Shirley’s signature, and the name of the Bernstein Trust also appear on this
SS-4 form. (Fx. 32, Aff, of David Simon at §30; Ex. 19)

ANSWER: Intervenor disputes that Simon Bernstein formed the purported Simon Bernstein
Irrevocable Insurance Trust on the bases described in its response to SOF 40, above. Intervenor
disputes that Plaintiffs’ Exhibit 32 complies with Fed. R. Civ. P. 56(c)(2), 56(c)(4), or 56(¢) so as
to be admissible for the purposes of Plaintiffs” Motion for Summary 7Judgment. |

42, On August 26, 1995, Simon L. Bernstein, as a Member of the VEBA, named the
Bernstein Trust as the “person(s) to receive at my death the Death Benefit stipulated in the S.B.
Lexington, Inc. Employee Death Benefit and Trust and Adoption Form adopted by my
Employer.” Simon Bernstein’s signature and the name of the Bernstein Trust appear on this
document, (Ex. 31, Aff. of Pam Simon, 435; Ex. 30, Aff. of Ted Bernstein, §65-967; Ex. 4)

ANSWER: Undisputed.

43, As of August 26, 1995, the VEBA was the owner and primary beneficiary of the
Policy, and on August 26, 1995, Simon Bernstein’s execution of the VEBA Beneficiary
Designation form evidenced his intent that the Policy proceeds flow through the VEBA to the
Bernstein Trust. (Ex. 31, Aff. of Pam Simon, 32 and 935; Ex. 30, Aff. of Ted Bernstein; {65-
167; Ex. 4) .

ANSWER: This paragraph asserts a legal conclusion as to the intent of Simon Bernstein.
Intervenor disputes that conclusion and the credibility and personal knowledge of the Affiants as
well as their testimonial competence under the DMA.

44,  The next Policy change in November of 1995, as described in Par. 32 above,
again confirmed Simon Bernstein’s intent with regard to the death benefit proceeds. The primary
beneficiary he named was the VEBA and Simon Bernstein’s beneficiary of the VEBA was the
Bernstein Trust. In addition, the Bernstein Trust was designated as contingent beneficiary of the
Policy. (Ex. 29, Aff. of Don Sanders, 456, 957 and 162; Ex. 8). Movants have included a

diagram, explained in the Aff. of Ted Bernstein illustrating Simon Bernstein’s intent with regard
to the ultimate beneficiaries of the Policy Proceeds. (Ex. 30, Aff. of Ted Bernstein ¥106; Ex.

17).
ANSWER: This paragraph asserts a legal conclusion as to the intent of Simon Bernstein.

Intervenor disputes the credibility and personal knowledge of the Affiants, as well as their

testimonial competence under the DMA. Further, no original or executed copy of the Policy has
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been produced. (See Plaintiffs’ Exhibit 29, Aff. of Don Sanders at  35) Moreover, Plaintiffs’
diagram (Plaintiffs> Exhibit 17), is irrelevant, should be barred pursuant to 735 ILCS 5/8-201 et
seq. and Fed. R. Civ. P, 50 as it is an inadmissible hearsay document created by an interested
person purporting to show the intent of the Decedent.

45.  The Policy Records indicate that on April 23, 2010, Heritage sent Simon
Bernstein a letter in response to Simon Bernstein having contacted Heritage. (Ex. P. 36). The
letter provides confirmation to Simon Bernstein that the primary beneficiary is the VEBA, listed
as LaSalle National Trust as Trustee, and the letter states that the contingent beneﬁc:1a1y is
“Simon Bernstein Trust, N.A.”

ANSWER: Undisputed.

46.  According to the Policy records as confirmed by the testimony of Don Sanders,
the misnomer “Simon Bernstein Trust, N.A.” was an error or abbreviation of the name of the
actual Contingent Beneficiary, “Simon Bernstein Insurance Trust dated 6/21/95”. Don Sanders
also confirmed that there is no change of beneficiary in the Policy records that was submitted by
an Owner designating Simon Bernstein Trust, N.A. as a primary or contingent beneficiary of the
Policy. (Aff, of Don Sanders, §71-472, and Ex. P. 36)

ANSWER: Disputed in that the cited testimony of Don Sanders in his opinion, not an
averment of fact based upon his personal knowledge.

47.  In 2011, the Policy had lapsed for non-payment of premium, and Simon Bernstein
executed the paperwork necessary and paid the required premium fo the Insurer to reinstate the
Policy without making any change to the beneficiary of the Policy. (Ex, 29, Aff. of Don
Sanders,§56, 457 and q62; Ix. 30, Aff, of Ted Bernstein, §91-993; Ex. 13 and Ex. 14)
ANSWER: Undisputed.

48,  That no party to this litigation, including movants and the Insurer, have been able
to locate an executed original or copy of the Bernstein Trust Agreement. However, two
unexecuted drafts of the Bernstein Trust have been located and produced by Movants in this
litigation. (¥x. 30, Aff. of Ted Bernstein, 97-998; Ex. 32, Aff. of David Simon, {28 and 929;
Ex. 31, Aff, of Pam Simon, §37; Ex. 15 and Ex, 16) :

ANSWER:  The first sentence is undisputed. The second sentence is disputed on the same

basis as asserted in Intervenor’s Response to SOF 40. Moreover, Plaintiffs’ status as interested
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parties renders them incompetent to testify on the matters stated in their Affidavits pursuant to
the Illinois Dead Man’s Act.

49, In 1995, David B. Simon, Ted S. Bernstein, Pam Simon, and Simon L. Bernstein
all shared common office space at 600 West Jackson Blvd., Ste. 800, Chicago, IL, 60606, and all
were engaged in the life insurance business. Simon Bernstein was a licensed life insurance agent

for at least 30 years and owned and operated several insurance brokerages. (Ex. 30, Aff. of Ted
Bernstein, §88; Ex. 32, Aff. of David Simon, 919, 20, and 924; Ex. 31, Aff. of Pam Simon,

1.33)
ANSWER: Undisputed.

50. In 1995, David and Pamela Simon created irrevocable insurance trusts with the
assistance of attorneys from the Chicago firm of Hopkins and Sutter. (¥x. 31, Aff. of Pam
Simon, 34, Ex. 32, Aff. of David Simon, €23; Fx. 35, Dep. Of David Simon, p.41:7-41:10)
ANSWER: Disputed to the extent that Plaintiffs’ Exhibit 32 923 lists 1994, not 1995 as the
year of creation of the insurance trusts with which Hopkins & Sutter purportedly assisted David
and Pamela Simon and that the citation to Plaintiffs’ Exhibit 35 does not support any fact

asserted in paragraph 50.

51.  David B. Simon and Simon Bernstein discussed Simon Bernstein’s desire to form
a similar irrevocable insurance trust to protect his family. (Ex. 32, Aff. of David Simon, §24)

ANSWER: Disputed. David Simon’s status as an interested party renders him incompetent to
testify on the matters stated in Y 24 of his Affidavit pursuant to the Illinois Dead Man’s Act. (See
Plaintiffs’ Exhibit 35, pp. 58:9 — 59:4) 'The assertion contained in Y 24 of David Simon’s
Affidavit cannot be presented in a form that would be admissibie in evidence pursuant to Fed. R.
Civ. P, 56(c)(2).

52.  One unexecuted draft of what would become The Simon Beinstein Irrevocable
Trust dated 6/21/95 include [sic] David Simon’s handwritten notations which he made to show
Simon Bernstein where his name and others would go in the trust. According to David Simon,
Simon Bernstein went to the firm of Hopkins and Sutter and executed the Bernstein Trust

Agreement, (Ex. 32, Aff. of David Simon, §28; Ex, 35, Dep. Of David Simon, p.40:17-41:1,
and Ex. 16)
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ANSWER: Disputed. David Simon’s status as an interested party renders him incompetent to
testify to the matters stated in 4 28 of his Affidavit and at pages 40:17-41:1 of his deposition
pursuant to the Ilinois Dead Man’s Act. (See Plaintiifs’ Exhibit 35) The assertion contained in §
28 of David Simon’s Affidavit, together with his deposition testimony, cannot be presented in a
form that would be admissible in evidence pursuant to Fed. R. Civ. P. 56(c)2). Plaintiffs’
Exhibit 16 is a hearsay document which cannot be presented in a form that would be admissible
in evidence as required by Fed. R. Civ. P. 56(c)2). This paragraph is further disputed by the
evidence cited in Intervenor’s response to SOF 9] 40.

53.  According to the terms of this draft of the Bernstein Trust Agreement, the

proceeds in the trust were to be split into as many separate Trusts as there were “children of mine
who survive me and children of mine who predecease me leaving descendants who survive me.”
(Ex. 32, Aff. of David Simon, ¥28; Ex. 16 at §7)
ANSWER: Disputed. Plaintiffs’ Exhibit 16 is a hearsay document which cannot be presented
in a form that would be admissible in evidence as required by Fed. R. Civ. P. 56(c)(2).
Moreover, David Simon’s status as an interested party renders him incompetent to testify on the
matters stated in Y 28 of his Affidavit pursuant to the Illinois Dead Man’s Act and as required by
Rule 56(c)(4). This paragraph is further disputed by the evidence cited in response to SOF ¢ 40.

54.  OnDavid Simon’s law firm database, David and Adam Simon located a éomputer
file named “SITRUST” and the file date on the metadata for the file is June 21, 1995, the date of
the Bernstein Trust. This draft contains virtually identical language to Ex. 16, and also directs
that all proceeds be split by the surviving children of Simon Bernstein. (Ex. 32, Aff. of David
Simon, 929; Ex. 15 at §7)

ANSWER: Intervenor disputes the first sentence of paragraph 54 under Rule 56(c)(1)(b) for
the reason stated in its Response to SOF § 40, referenced above with respect to the “discovery”
of the document on the Simon Law Firm computer. In addition, the “metadata” is hearsay.

Intervenor further disputes the credibility of David Simon regarding the cited testimony.

Intervenor does not dispute the second sentence of paragraph 54.
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55. On September 13, 2012, the date of Simon Bernstein’s death, he had five adult
children whom survived him, Ted S. Bernstein, Pamela B. Simon, Eliot 1. Bernstein, Jill lantoni,
and Lisa Friedstein. (IEx. 30, Aff, of Ted Bernstein, §102)

ANSWER: Undisputed.

56. Simon Bernstein’s five children had a total of ten children of their own, so Simon
Bermnstein had ten grandchildren that survived him, whose names and year of birth are set forth in
Ted Bernstein’s Affidavit. (Ex. 30, Aff. of Ted Bernstein, 4103)

ANSWER: Undisputed.

57. In Ex. 16, Simon Berastein names his wife Shirley Bernstein, as Trustee, and he

was going to name either David Simon, or Ted Bernstein or Pam Simon as successor: trustee.
(Ex. 32, Aff. of David Simon, 925; Ex. 16)
ANSWER: Intervenor disputes paragraph 57 pursuant to Rule 56(c)(1)(a) and (b). Plaintiffs’
Exhibit 16 is a hearsay document which cannot be presented in a form that would be admissible
in evidence as required by Fed. R. Civ. P. 56(c)(2). David Simon’s status as an interested party
renders him incompetent to testify on the matters stated in 25 of his Affidavit pursuant to the
Illinois Dead Man’s Act, The assertion contained in § 25 of David Simon’s Affidavit, together
with his deposition testimony, cannot be presenied in a form that would be admissible in
evidence pursuant to Fed. R. Civ. P. 56(c)(2).

In addition, Plaintiffs’ Exhibit 16, referenced as the basis for the assertions of paragraph
57, is ambiguous regarding the identity of the trustee. At page BT 000013 of Plaintiffs’ Exhibit
16, the name “Shirley” is handwritten as the Trustee but at page BT 000020, in the section which
deals with the naming of successor trustees, the first blank line, which is intended to identify the
original trustee, does not state “Shirley” but rather states “Shirley, David, [illegible]?”.
Moreover, in the second blank line where the successor trustee is to be named, the words “Pam,

Ted” appear. This language is inconsistent with the Affidavit of David Simon, Plaintiffs’ Exhibit

29 at § 25, where he stated that Shirley was to be the trustee and that either he, Ted or Pam were
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to be successor trustees. Notwithstanding the assertion in this Court that Ted Bernstein is the
Successor Trustee, and Ted’s testimony that his father told him he was to be the Trustee (See
Intervenor’s Hxhibit A, pp. 23:2 — 25:3), Plaintiffs’ Exhibit 15, at page BT 000010 purports to
identify David Simon as the Successor Trustee in Article 11,

58. At a meeting in 1995 prior to Simon Bernstein executing the trust, David Simon

recalls discussing the fact that for various reasons involving family dynamics, Ted Bernstein
should be the first successor trustee to Shitley Bernstein rather than David Simon. (Ex. 32, Aff.
of David Simon, Y25)
ANSWER: Disputed. Paragraph 25 of David Simon’s Affidavit does not support the
averments in SOF § 58. Moreover, David Simon’s status as an interested party renders him
incompetent to testify on the matters stated in § 25 of his Affidavit pursuant to the Illinois Dead
Man’s Act. The assertion contained in § 25 of David Simon’s Affidavit cannot be presented in a
form that would be admissible in evidence pursuant to Fed. R, Civ, P, 56(c)(2). Intervenor also
disputes SOF 458 based upon the evidence presented in its Response to SOF 4 40 and SOF § 57.
Intervenor further disputes David Simon’s credibility regarding the testimony in § 25 of his
Affidavit.

59, On or about June 21, 1995, David Simon assisted his mother-in-law, Shirley
Bernstein, as Trustee of the Bernstein Trust, with obtaining a tax identification number from the
Internal Revenue Service. Prior to obtaining the Tax Identification number, David Simon saw the
executed Bernstein Trust Agreement with Simon Bernstein’s signature on it, By this time, David
Simon also confirmed that Shirley was the initial Trustee and Ted Bernstein was the successor
trustee, I then completed an $SS-4 form indicating the name of the trust, and the tax identification
number issued by the Internal Revenue Service. The SS-4 document contains the signature of
Shirley Bernstein, as trustee of the Bernstein Trust. (Ex. 32, Aff. of David Simon, §30, Ex. 35,
Dep. of David Simon, p.42:6-p.43:9, p. 88:17-89:22; Ex, 19) '

ANSWER: Intervenor disputes the averments of SOF q 59 in that Intervenor disputes the
credibility of David Simon with regard to cited testimony. Moreover, David Simon’s testimony

“regarding his viewing the executed Trust in the presence of Simon Bernstein, in the midst of a

conversation with Simon Bernstein, is barred by the Illinois Dead Man’s Act. His description in
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“his deposition of having seen an executed trust in which Ted Bernstein was identified as a
successor trustee is inconsistent with the terms of Exhibit 15, which designates David Simon as
the successor trustee, This implies that whatever might have been contained in a purported
executed trust had at least one change in it which his own testimony establishes. His teétimony
fails to establish what other changes would or would not have been made,

In addition, despite the fact that changes were made in the text of the trust according to
David Simon’s testimony, his investigation with the fum of Hopkins & Sutter, where the
execution purportedly occurred, demonstrated that they had no evidence of a trust. (See
Plaintiffs’ Exhibit 35, ppd4:17 — 45:13; 46:15 --47:11) Moreover, while David Simon testifies at
p. 43 of his deposition that he had Simon Bernstein execute several forms for submission to
Lincoln Benefit, including the trust, he further testifies at p. 43 of his deposition thatr_ when he
contacted Lincoln Benefit, they had no copy of the trust even though he believed that they would
have. (Id at pp. 43:10 —44.2)

60.  The executed Bernstein Trust Agreement like the drafts referenced above
designated the five surviving children of Simon Bernstein as the beneficiaries to the Trust in
equal shares. (Ex. 32, Aff. of David Simen, 425, 926, 428, 429 and ¥30; Ex. 15 at §7; Ex. 16
at §7).

ANSWER: Intervenor disputes the existence of an executed trust and the averments of SOF

57 for the reasons set forth in its Response to SOF { 40, above.

61.  Four of five of the adult children (the “Consenting Ch11d1en”) have executed
Affidavits indicating their stipulation to the following:

a That Simon Bernstein formed the Bernstein Trust on June 21, 1995;
b. That the five surviving children of Simon Bernstein were named as beneficiaries;
c. That Ted S. Bernstein is authorized to act as Trustee of the Bernstein Trust, and

with the assistance of counsel, Adam Simon, Ted Bernstein is authorized to cause
the release and distribution of the Policy proceeds from the Registry of the Court
for deposit to The Simon Law Firm, and to distribute the Policy proceeds (less
legal fees and costs associated with this litigation) to the five adult children of
Simon Bernstein in equal shares, and to obtain vouchers of receipt therefore;
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ANSWER: Undisputed that four of the five adult children have executed affidavits indicating
their respective stipulations, but disputed as to the foundation and admissibility of their
assertions contained therein.

62. Prior to his death, Simon Bernstein was also the insured under a separate Policy
of insurance issued by Lincoln Benefit Life Insurance Company, as Policy No. U0204204 (the
“Lincoln Policy™). (Ex. 30, Aff. of Ted Bernstein, §108; Ex. 31, Aff. of Pam Simon, §26-927)
ANSWER: Undisputed.

63.  The Lincoln Policy lapsed in 2006 six years prior to Simon Bernstein’s death,
(Ex. 30, Aff. of Ted Bernstein, §108; Ex. 31, Aff. of Pam Simeon, €27)

ANSWER: Undisputed.

64.  While the Lincoln Policy was in force and less than two months after the
formation of the Bernstein Trust, Simon Bernstein, as Lincoln Policy owner transferred his
ownership interest in the Lincoln Policy to the Simon Bernstein Irrevocable Insurance Trust on
August 8, 1995, This form contains the name of the Bernstein Trust, the same tax identification
number that appears of the IRS Form SS-4 form signed by the trustee, the name and address of
the trustee, Shirley Bernstein, and the signature of Simon Bemstein. (Ex. 31, Aff. of Pam
Simon, §27; Ex. 18)

ANSWER: Undisputed.

V. EL10T’S CLAIMS

65.  Eliot Bernstein filed counterclaims, third-party claims and cross-claims in this
litigation the (“Eliot’s Claims™). (Ex. 26)

ANSWER: Undisputed.

66.  The pleading setting forth Eliot’s Claims—not including exhibits—is seventy-two
pages long and consists of one hundred and sixty-three separate paragraphs. (Ex. 26)

ANSWER: Undisputed.
67.  No Owner of the Policy ever submitted any change of beneficiary forms which
were received by the Insurer that designated Eliot, or any of Eliot’s children as a beneficiary of

the Policy. (Ex. 29, Aff. of Don Sanders, §65-968)

ANSWER: Undisputed. -
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VI INTEVENOR CLAIMS BY ESTATE OF SIMON BERNSTEIN

68."  In its intervenor complaint, the Estate of Simon Bernstein, asserts that it has an
interest in the policy because “Plaintiff cannot prove the existence of a Trust document; cannot
prove that a trust was ever created; thus, cannot prove the existence of the Trust nor its status as
purported beneficiary of the Policy. In the absence of a valid Trust and designated beneficiary,
the Policy Proceeds are payable to the Petitioner [Estate].....”. (Ex. 26 at §12)

ANSWER: Undisputed, except that Intervenor’s Complaint is attached as Exhibit 27 to
Plaintiffs® Statement of Facts.

69.  The Estate of Simon Bernstein produced no documents pursuant to Fed. R. Civ. P.
26 indicating that the Estate of Simon Bernstein was ever designated as a beneficiary of the
Policy.

ANSWER: Undisputed.

70.  The Policy Records contain no documents indicating that the Estate of Simon
Bernstein was ever designated a beneficiary or contingent beneficiary of the Policy. (Fx. 29, Aff.
of Don Sanders, 70)

ANSWER: Undisputed.

71.  The Will of Simon I.. Bernstein which was duly executed on July 25, 2012 and
has been admitted to Probate in Palm Beach County, Florida. The Will of Simon L. Bernstein
was filed in this action as an Exhibit to William Stansbury’s motion to intervene (See Dkt. #36-
2). A true and correct copy of the Will of Simon L. Bernstein is included in Movant’s Appendix
to their Statement of Undisputed facts as (Ex. 24.) A true and correct copy of the Palm Beach
County Death Certificate for Simon Bernstein is included in Movant’s Appendix of Exhibits.
(Ex. 30, Aff, of Ted Bernstein, 96; Ex. 12}

ANSWER: Undisputed.

72. A copy of Plaintiff’s Amended Complaint is included in Movant’s Appendix to its
Statement of Undisputed Facts as (Ex. 25.) -

ANSWER: Undisputed.

73. A copy of the Estate of Simon Bernstein’s Intervenor Complaint is included in
Movant’s Appendix to its Statement of Undisputed Facts attached hereto as (Ex. 27.)

ANSWER: Undisputed.

74, A copy of Eliot’s Counterclaims, Cross-claims and Third-Party Claims is
included in Movant’s Appendix to its Statement of Undisputed Facts as (Ex. 26.)
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ANSWER: Undisputed.

VII. THE INSURER’S INTERPLEADER ACTION

75. A copy of the Insurer’s Interpleader Action is included in Movant’s Appendix to
its Statement of Undisputed Facts as (Ex. 28). In its Interpleader Action, the Insurer alleges that
it failed to pay the Bernstein Trust’s death claim because the claimants could not produce an
original or copy of an executed trust agreement, and because the Insurer received a letter from
Eliot setting forth a conflicting claim. (Ex. 28 at §22)

ANSWER: Undisputed.

LOCAL RULFE 56.1(b)(3WC) STATEMENT OF ADDITIONAL FACTS

L. Plaintifts’ 7 and Intervenor’s interests in the outcome of this action are
diametrically opposed: the Policy proceeds will either be payable to the Plaintiffs or to the
Estate, the beneficiaries of which are Simon Bernstein’s grandchildren (Plaintiffs’ children). (See
Deposition of Ted Bernstein, attached hereto as Intervenor’s Exhibit A, pp. 92:23 — 93:25)

Interested Parties

2. David and Pamela Simon are interested parties to this litigation. If Plaintifts are
successful, Pamela Simon will receive over $300,000, representing 20 percent of the Policy
proceeds. (See Deposition of David Simon, attached hereto as Intervenor’s Exhibit B, pp. 58:9 —
59:4) David is Pamela’s husband. (/4. at p. 7:9-10)

3 Ted Bernstein is an interested party to this litigation. If Plaintiffs prevail, he will
receive over $300,000, representing 20 percent of the Policy proceeds. (See Intervenor’s Exhibit
A, pp. 9:18-10:4;118:17—118:_14) |

4, The remaining Plaintiffs (Jill lantoni and Lisa Friedstein) are interested parties to
this litigation. If Plaintiffs prevail, they will each receive over $300,000, repreéenting 20
percent of the Policy proceeds. (See Intervenor’s Exhibit A, pp. 118:16 — 119:14; Plaintifts’

Exhibits 15 and 16)
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Lack of Personal Knowledge

5. Ted Bernstein, purported Trustee of the 1995 Trust, has never seen an executed
copy of the document. (See Intervenor’s Exhibit A, p. 24:6-12) Ted Bernstein testified that he
was informed by his father that he would be a trustee of the 1995 Trust in 1995 but did not recall
his status as trustee until he was informed by David Simoh after Simon Bernstein’s death. (See
Intervenor’s Exhibit A, pp. 24:13 —25:3)

The Purported 1995 Trust

6. Plaintiffs have produced no executcd_original or executed copy of a written trust
agreement reflecting the terms of the purported 1995 Trust. (See Dkt. No. 144 at 99;
Intervenor’s Exhibit A, p. 13:13-15; Plaintiffs’ Exhibit 29 at § 35, §37) No original or executed
copy of the Po-iicy has been produced by Plaintiffs to date. (See Plaintiffs’ Exhibit 29 at ] 35)

7. While Ted asserts in his Affidavit that he was the Trustee of the Trust as of
October 19, 2012, Robert Spallina, Simon Bernstein’s lawyer, made an api;lication for the Policy
proceeds on behalf of Plaintiffs, purportedly as trustee of the 1995 Trust. (See Intervenor’s
Exhibit A, pp. 35:12 — 36:3 and Dep. Ex. 1) On October 19, 2012, Ted Bernstein sent an email
to Robert Spallina suggesting that he had a “solution to the life insurance policy which pi'ovides
the desired result” and that a conversation take place between he, Spallina, Pamela Simon and
David Simon prior to any further overtures to the insurance company. (See Intervenor’s Exhibit
A, pp. 35:12 —-37:3; Dep. Ex. 1).

3. On November 19, 2012, after Robert Spallina unsuccessfully attempted to claim
the Policy proceeds without providing any documentation, David Simon suggested attelﬁpting to
secure the Policy proceeds on behalf of the Plaintiffs by submitting a waiver and settlement

agreement. (See Intervenor’s Exhibit A, pp. 51:22 - 52:2; 53:22 — 54:4; Dep. Ex.2)
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9. At least one “exhaustive search” for the 1995 Trust document had been conducted
between September 13, 2012 and December 6, 2012, but it was not found. (See Intervenor’s
Exhibit A, p. 55:1-11).

10.  According to David Simon, the first attempt to locate the 1995 Trust took place in
the winter of 2012-2013 (See Dep. of David Simon, p. 59:13-22). Foley & Lardner, the
successor firm to Hopkins & Sutter, was contacted to see if they retained a copy of the 1995

‘Trust; but David Simoﬁ could not recall who coﬁtacted the law firm, which attorneys were
contacted, or even if he or someone on his behalf made the effort to contact the law firm. (See
Intervenor’s Exhibit B, pp. 44:12 —45:15; 46:22 - 47:15)

11, On February, 8, 2013, Pamela Simon informed Ted Bernstein that she could not
find a copy of the insurance Policy or the 1995 Trust. (See Intervenor’s Exhibit A, pp. 60:25 —

61:10; Dep. Ex. 10)

12, As of February 14, 2013, the Plaintiffs planned to pursue the Policy proceeds via

a Release and Settlement Agreement and have the proceeds paid to Robert Spallina. (See
Intervenor’s Exhibit A, pp. 62:16-63:3; Dep. Ex.2)

13.  Mr. Spallina apparently engaged in discussions with Heritage making a plan for

the company to interplead the funds into court in Florida. (See Intervenor’s Exhibit A, Dep. Exs.

| 1,2,4,7,11) However, at that point David Simon and his brother, Adam Simon, the attorney

currently representing Plaintiffs in this case, abruptly filed a lawsuit in Circuit Cmirt of Cook

County on April 15, 2014 seeking to obtain the fands from Heritage. (See Intervenor’s Exhibit A,

Dep. Ex. 16) This act resulted in a breach with Mr. Spallina, including a very angry exchange of

emails . (See Intervenor’s Exhibit A, Dep. Exs. 16, 17)
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14, Despite David Simon’s averment that he recalls having created the trust on his
computer and having seen it after execution, the Complaint filed by Adam Simon on behalf of
David Simon’s wife and her siBlings makes no reference whatsoever to the eﬁécution of a written
trust. It refers only to the existence of a “common law trust.” (Dkt. No. 73 at § 1) It was only
after this event that David and Adam purportedly found Plaintiffs’ Exhibits 15 and 16.

15, As of August 30, 2013, the 1995 Trust (in any form) had not been located. (See
Intervenor’s Exhibit A, pp. 76:11 —77:3)

16.  David Simon claims to have located an unexecuted copy of the purported 1995
Trust on the computer system of the Simon Law Firm on September 13, 2013. (See Plaintiffs’
Exhibit 15; Plaintiffs’ Exhibit 32 at Y] 28-29)

17.  David Simon claims to have located an unexecuted copy of the purported 1995
Trust containing the handwriting of David Simon, in the stored files of the Simon Law Firm on
or around September 13, 2013. (See Intervenor’s Exhibit B, pp. 94:13 — 96:22)

18.  According to David Simon, the persons who searched the offices of the Simon
Law Firm to see whether a copy of the 1995 Trust could be found were David Simon (husband
of Plaintiff Pamela Simon), Adam Simon (brother of David Simon), and Cheryl Sychowski
(employee of STP Enterprises and The Simon Law Yirm). (See Intervenor’s Exhibit B, p. 47:17-
21).

Subsequently Executed Estate Documents

19. Simon Bernstein executed a Will and Irrevocable Tnsurance Trust on August 15,
2000 (the “2000 Trust”). The Policy at issue in this litigation was listed as an asset of the 2000
Trust. That Trust document made no reference to a 1995even though by definition it would have

superseded it. (See Intervenor’s Exhibit A at Dep. Ex. 23)
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20. Pursuant to the terms of the 2000 Trust, Pamela Simon and her lineal descendants
are considered “predeceased” and no inheritance was allocated for them “not out of lack of love
or affection bqt because they have been adequately provided for.” (See Intervenoi’s Exhibit A at
Dep. Ex. 23, p. 19)

21.  Simon Bernstein executed a Will and Trust Agreement on May 20, 2008 (the
“2008 Trust™). Pursuant to the terms of the 2008 Trust, Pamela Simon and her lineal
descendants, in addition to Ted Bernstein and his lineal descendants are considered
“predeceased.” and no inheritance shall pass to them pursuant to the terms of the 2008 Trust (See
Intervenor’s Exhibit A at Dep. Ex. 25, p. 7, JE. 1.; Dep. of David Simon, p. 55:2-17)

22.  In May 2012, Plaintiff Pamela Simon wrote to her father, expressing her distress
over his decision to disinherit her and her children, along with Plaintiff Ted Bernstein and his
children. (See Intervenor’s Exhibit A at Dep. Ex. 25) Plaintiff Pamela Simon was passionate that
Simon Bernstein’s estate plan did not, at that time, include several of his children, including
Pamela Simon and Ted Bernstein. (See Intervenor’s Exhibit A, p. 91:13-25)

23, Simon Bernstein participated in a telephone conference with Plaintiffs and their
spouses a few months prior to his death (Summer 2012) (See Intervenor’s Exhibit B, p. 53:1-19;
Intervenor’s Exhibit A, p. 90:11-14) During this telephone conference, Simon Bernstein
instructed that the assets of his estate and trust would be left.to his ten grandchildren and the
insurance policy proceeds were to pass to his five children in an effort to quell some then-
existing family acrimony. (See Intervenor’s Exhibit B, pp. 53:12 — 55:8; Intervenor’s Exhibit A,
pp. 89:21 —90:2; 90:15-18) .

24, Simon Bernstein executed an Amended at Restated Trust Agreement on July 25,

2012 (the “2012 Trust™). This document amends and restates the May 20, 2008 Trust Agreement
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in its entirety. (See Intervenor’s Exhibit A at Dep. Ex. 24, p. 1) Pursuant to the terms of the 2012
Trust, Plaintiffs are deemed to have predeceased Simon Bernstein (Id. at p. 6) and all assets are
directed to be passed in equal shares among Simon Bernstein’s grandchildren, (Id. at p. 2, p. 16;
Intervenor’s Exhibit A, p. 89:2-15; pp. 118:17 - 119:14)

25.  On September 7, 2012, six days prior to his death, Simon Bernstein executed a
holographic will directing a $100,000 bequest to Maritza Puccio from his current insurance
policy and indicating that he would change the beneficiary on said policy to reflect lhis wishes.
(See Intervenor’s Exhibit C). Simoﬁ Bernstein directed that the bequest to Ms. Puccio should
proceed in the event of his death, without interruption “from family or probate.” (Id) This
document was not witnessed or notarized,

26.  Simon Bemstein executed no other Wills or Trust Agreements which were
witnessed and/or notarized between July 25, 2012 and September 13, 2012 (the date of his
death).

Respectfully submitted,

By: s/ James J. Stamos
Attorney for Intervenor, Brian M. O’Connell

James J. Stamos

Kevin P. Horan

STAMOS & TRUCCO LLP

One East Wacker Drive, 3" Floor
Chicago, Illinois 60601
Telephone: (312) 630-7979
Facsimile: (312) 630-1183
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CERTIFICATE OF SERVICE

I hereby certify that on June 5, 2015, this Response to Plaintiffs’ Rule 56.1 Statement of
Undisputed Material Facts and Statement of Additional Facts pursuant to Rule 56.1{(b)(3)(C) was
filed electronically using the CM/ECF system and notice will be sent electronically to the

registered participants identified on the Notice of Electronic Filing,

/s/ James J. Stamos
James J. Stamos
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EXHIBIT A

TED BERNSTEIN DEPOSITION
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
. INSURANCE TRUST DTD 6/21/95,

Plaintiff,
V. _ case No. 13 cv 3643

HERITAGE UNION LIFE INSURANCE '
COMPANY ,

Defendant,

HERITAGE UNION LIFE INSURANCE
COMPANY,

Counter-Plaintiff
V.

SIMON BERNSTEIN IRREVOCABLE
TNSURANCE TRUST DTD 6/21/95

Counter-Defendant
and,

FIRST ARLINGTON NATIONAL BANK

as Trustee of S.B. Lexington, Inc.
Employee Death Benefit Trust,

UNITED BANK OF ILLINOIS, BANK OF
AMERICA, Successor in interest to
Lasalle National Trust, N.A., SIMON
BERNSTEIN TRUST, N.A., TED BERNSTEIN,
individually and as purported Trustee
of the Simon Bernstein Irrevocable
Insurance Trust Dtd 6/21/95, and
ELTOT BERNSTEIN

Third-Party Defendants.

/
McCorkle Litigation Services, Inc.
chicago, I1linois (312) 263-0052
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ELTOT IVAN BERNSTEIN,

Cross-Plaintiff
V.

TED BERNSTEIN, individually and as
alleged Trustee of the Simon Bernstein
Trrevocable Insurance Trust Dtd
6/21/95, '

Cross-Defendant

and,

PAMELA B. SIMON, DAVID B. SIMON, both
Professionally and Personally, ADAM

SIMON, both Professionally and Personally,
THE SIMON LAW FIRM, TESCHER & SPALLINA,
P.A., DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA, both
Professionally and Personally, LISA
FRIEDSTEIN, JILL IANTONI, S.B. LEXINGTON,
INC. EMPLOYEE DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC., S.B. LEXINGTON, INC,
NATIONAL SERVICE ASSOCIATION (OF FLORIDA),
NATIONAL SERVICE ASSOCIATION (OF ILLINOIS),
AND JOHN AND JANE DOES

Third-Party Defendants.

DEPOSITION OF
TED BERNSTEIN

Taken on behalf of the Estate of Simon Bernstein

DATE TAKEN: May 6, 2015
TIME: 5:06 p.m. - 8:15 p.m.
PLACE: 2385 N.W. Executive Center brive

Boca Raton, Florida

Stenographically Reported by:

Lisa Gropper, R.P.R., F.P.R.

<<;> McCorkle Litigation Services, Inc.

chicago, Illinois (312) 263-0052
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APPEARANCES

ON BEHALF OF TED BERNSTEIN:

ADAM M. SIMON, ESQ.

THE SIMON LAW FIRM

303 East wacker Drive
Suite 2725

Chicago, Illinois 60601

ALAN B. ROSE, ESQ.

MRACHEK, FITZGERALD, ROSE, KONOPKA,
THOMAS & WEISS, P.A.

505 south Flagler Drive

Suite 600

wWest Palm Beach, Florida 33401

ON BEHALF OF THE ESTATE OF SIMON BERNSTEIN:

JAMES J. STAMOS, ESQ.
KEVIN P. HORAN, ESQ.
STAMOS & TRUCCO, LLP

Onhe East wWacker Drive
Suite 300

Chicago, ITlinois 60601

ELIOT BERNSTEIN, PRO SE
2753 NW 34th Street
Boca Raton, Florida 33434

ALSO PRESENT: william Stansbury

Candice Bernstein (as noted)

McCorkle Litigation Services, Inc.
Chicago, I1linois (312) 263-0052
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INDEX
Witness Direct Cross Redirect Recross
Ted Bernstein
(By Mr. Stamos) 6 118, 120
(By Mr. Eliot Bernstein) 94 115, 121
(By Mr. Simon) 113 119
EXHIBITS
Exhibit Description Page
1 Email chain Bates stamped TS4965 33
through TS4966
2 Email chain Bates stamped TS4489 50
through TS4492
3 Email from Pam Simon dated 54
December 6, 2012
4 Email chain Bates stamped BT67 55
through BT70
5 Email chain Bates stamped BT65 57
through BT66
8 Email chain Bates stamped BT48 58
through BTS50
9 Email chain Bates stamped BTS51 59
through BTS2
10 Email chain Bates stamped BT47 60
11 Email chain Bates stamped TS4464 62
through TS4466
McCorkle Litigation Services, Inc.
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EXHIBITS (Cont'd)
Exhibit Description Page

14 Email chain Bates stamped TS6578 66
through TS6579

15 Email chain Bates stamped TS6508 67
through TS6512

16 Email chain Bates stamped TS5252 69
through TS5255

17 Email chain Bates stamped TS6547 71
through TS6549

18 Email chain Bates stamped TS7019 75
through 757020

19 Affidavit of Ted Bernstein 11

21 Trust draft Bates stamped BT2 13
through BT12

22 Trust draft Bates stamped BT13 13
through BT21

23 Simon Bernstein 2000 Insurance 77
Trust dated August 15, 2000

24  simon L. Bernstein Amended and 78
Restated Trust Agreement

25 Simon L. Bernstein Irrevocable 78
Trust Agreement

26 Document titled "Text of pPam's 90
Notes 1 & 2" with two pages and
handwritten notes attached -

A Palm Beach County Sheriff's office 108
Offense Report

McCorkle Litigation Services, Inc.
chicago, Illinois (312) 263-0052
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THE COURT REPORTER: Do you swear or affirm
that the testimony you're about to give will be the
truth, the whole truth, and nothing but the truth?

THE WITNESS: I do.-

DIRECT EXAMINATION

BY MR. STAMOS:

State your name for the reéord, please.
Ted Bernstein.

Where do you reside, Mr. Bernstein?

880 Berkeley Street, Boca Raton, Florida.
where are you employed?

In Boca Raton, Florida.

what's the entity that employs you?

Life Insurance Concepts.

How long have you been in that business?

Approximately 15, 16, 17 years.

o Fr O r o r O r O ¥ L

Were you engaged in the insurance business
before working with Life concepts?

A I was in the insurance business before.

Q with who?

A Primarily for myself.

Q were you employed by yourself or were you an
employee of some other person or entity?

A I was employed by companies that I set up.

Q Can you just tell me generally -- I don't need

McCorkle Litigation Services, Inc.
chicago, ITlinois (312) 263-0052
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A

Q
A

Q
A

A

Q
you might

A

business

I really
Q

resident

A
Q

a lot of detail, but what was the nature of it? was it

mostly 1ife insurance?

Yes, 1t was.

Do you hold a 1icense of any kind in Florida?
I do.

what kind of Ticense do you hold?

A 1ife insurance license: Life, accident and

health insurance.

Do you hold a license in any other state?

I believe I do.

what other state or states?

I can't remember off the top of my head.
what are the candidates for states in which
hold a Tlicense?

MR. SIMON: Objection; speculation.

You can answer.

I can't -- I really can't remember. There's a

lot of states, and at different times we will do

in those states and get a nonresident Tlicense.
can't remember. |

Let me ask you this: Did you ever have a
Ticense in any other state?

I did.

What state is that?

ITlinois.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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Q Is that Ticense still active?
A My resident license is not.
Q okay. Has any Ticense, resident or otherwise,

in any state ever been disciplined or restricted in any
way?

A I don't recall. I don't think so.

Q Can you tell me what status you now have with
respect to the Estate of Simon Bernstein.

MR. SIMON: Objection; vague.

Q Do you understand my question?

A I don't understand the word "status".

Q well, do you have any official role in any
official capacity with regard to the estate itself or
any entities or structures that relate to the estate?
MR. SIMON: Objection; vague.

I believe I do; as trustee.
of what are you trustee?
Simon Bernstein Trust.

what is the year of that trust?

> O »r Lo P

I don't recall.

Q You are also a plaintiff in the case that's
pending in chicago; is that correct?

A Yes.

Q So have you perceived any divergence of

interest or any conflict of interest in having a role

McCorkie Litigation Services, Inc.
Chicago, I1linois (312) 263-0052
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with respect to the trust and the estate while
simultaneousTy being a plaintiff in the case in Chicago?

A I do not.

Q As the trustee of the trust, the Simon
Bernstein Trust, will the proceeds of the estate, once
they are disbhursed, be disbursed to that trust of which
you are a trustee?

" MR. SIMON: Objectionf speculation.

Q To your knowledge, is that your understanding
of the mechanics of it?

A I do believe that that's correct.

Q And you agree that, if you are successful as a
plaintiff in the chicago case, the amount of assets
available in the estate to be disbursed to the trust of
which are you a trustee will be reduced, correct?

| A could you -- could you ask me that in a
different way?

Q Yes. If you are successful as a plaintiff in
the Chicago case and the proceeds of the insurance
policy regarding which we are all litigating 1is
disbursed to the plaintiffs in the Chicago case, those
funds will not be disbursed to the estate. You
understand that?

A I do.

Q And, therefore, the estate will have less

@ McCorkle Litigation Services, Inc.

Chicago, I1linois (312) 263-0052
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funds to disburse to the trust of which you are a
trustee. Do you understand mechanically that's what
would happen in that circumstance?

A I -- I do.

Q So you don't perceive a conflict in those
roles?

A I do not.

Q Okay. Now, the date of your father's death
was September 13, 2012, correct?

A Yes.

Q Prior to the time that your father died, were
you aware of the existence of any trust with regard to
any 1life insurance policy?

MR. SIMON: Objection; vague.

A Can you define "existence"?

Q well, when did you first learn that -- well,
strike that.

In the lawsuit in Chicago, you're aware that
the plaintiffs are promoting the notion that there is a
1995 1dnsurance trust which should receive the funds of
the insurance proceeds, correct?

A Correct.

Q When did you first become aware of the
existence of the trust that is being promoted as the

beneficiary in the Chicago case?

McCorkle Litigation Services, Inc. 10

chicago, I1linois (312) 263-0052
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A I'm not sure that I can recall when I first
remembered when there was a trust.

Q Did you learn of it before or after your
father passed away?

A Before.

MR. STAMOS: I just want to get oriented
mechanically here. what we did was we have a bunch
of exhibits that we sent down, and the court
reporter was kind enough to break them into
exhibits so that we could use them with some ease.
I think there should be more than one set there I'm
hoping. And so we'll address those in a moment.
Among them would be the affidavit that was
submitted in support of the Motion for Summary
Judgment. I'm wondering if the court reporter
could give that to the witness now, and it is
Exhibit 19.

(Exhibit 19 was marked for identification.)

Q (By Mr. Stamos) Now, first of a1T,
Mr. Bernstein, can you tell me, who drafted this
affidavit?

A Can you explain -- help me with the term
"draft"?

Q who wrote it? Who created it? I'm not sure

how to put it otherwise, but let's start with that.

McCorkle Litigation Services, Inc.
chicago, Illinois (312) 263-0052
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A counsel and -- and me, I guess.
Q Mr. Simon —-

A Correct.

Q -- and you?

A Correct. _

Q What did you understand the purpose of the
affidavit to be?

A To create a record of what my understanding
was of the questions being addressed here.

Q Now, if I could ask you, please, to Took at --
I think it's the -- I don't know what page it is, but
it's -- I guess at the top it's Page 6 of 20, 1if you
Took up there, and paragraph 25. Do you see that?

A I do.

Q Now, that paragraph says that, "I, Ted
Bernstein, as trustee of the Bernstein Trust, retained
plaintiff's counsel and initiated the filing of this
action.”

Now, the first question I have for you is
what's the basis for your assertion that you are the
trustee of the Bernstein Trust?

A what is the basis of my understanding?

Q Yeah.

A I guess a couple of different things would be

the basis of my understanding.

McCorkle Litigation Services, Inc. 12
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Q what are they?

A David Simon told me I was the successor
trustee.

Q okay.

A I've seen documents that would lead me to

believe that I was a successor trustee in some of the

notes that were in the documents that I've seen.

Q what documents are those?

A Trust documents.

Q which trust documents are you referring to?

A I'm referring to the trust document that owned

this trust. I mean owned this policy.

Q So do we share the understanding that no one
has located an executed copy of the 1995 trust?

A we do.

Q I have Exhibits 21 and 22. I would ask the
court reporter to give those to you.

(Exhibits 21 and 22 were marked for
identification.)

Q Looking at number 21, I understand this to
have been a draft of -- represented to be a draft of a
trust that was found on a computer in the Simon Taw
office. Have you seen this document before and is my
understanding correct as far as you know?

A 217

McCorkle Litigation Services, Inc.
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‘Q Yeah.
(Pause.)

Q Does my question make sense or should I
restate it? It was kind of convoluted.

A Sure, please.

Q So looking at number 21, what do you
understand that to be?

A An unexecuted copy of the irrevocable trust
agreement.

Q I'1T tell you what. When we're talking about
the '95 trust, how about if we both call it the '95
trust? That way we won't confuse ourselves. Because I
think I started by not doing that, and I don't want us
confused. Okay?

A The '95 trust, certainly.

Q Have you seen this before?

A Yes, I have.

Q Is this one of the documents you're referring
to as being one of the bases for your belief that you
are the trustee of the '95 trust?

A I believe so.

Q when I look at Page 10, BT1l0, paragraph A
refers to the appointment of a successor trustee and it
refers to David Simon, and I'm wondering what about this

document implies to you that you would be the successor

@ McCorkle Litigation Services, Inc.
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trustee.
A well, there's a couple of versions of this
document if my recollection is correct, and -- or maybe

not this document, but maybe forms of this document, and
in another one of the forms of this document I have seen

in this, what I believe would be the same or similar

" section, some handwritten notes that Tisted me as a

successor trustee.

Q So, at least for our purposes, what I've shown
you as number 21 does not refer to you, correct?

A That's correct.

Q ATl right. we'll get back to 21.

Looking at 22 now, if you go to Page 20, I
understand, and tell me if you share this understanding,
that number 22 was a hard copy draft represented to be a
draft of the '95 trust that was found in a file
someplace in the Simon law office. Do you share that
understanding?

A I'm -- I'm not sure. Could you repeat that
for me, please?

Q well, have you seen this'before?

A I have.

Q what do you understand it to be?

A A version, another version of the -- of the

trust document, of the '95 trust.

McCorkle Litigation Services, Inc.

Chicago, ITlinois (312) 263-0052

15




Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 17 of 282 PagelD 2783

Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435
1 Q It is also unexecuted; correct?
2 A Yes, it 1is.
3 Q when you look at Page BT20, do you see that?
4 A I do.
5 Q when you Took at paragraph A under article 11,
6 | is that the handwriting you're talking about having
7 | seen?
8 A Yes, it is.
9 Q It says, "If for any reason --," it Tooks like
10 | it says, "Shirley dead," et cetera, question mark,
11 | right?
12 A Yes.
13 Q Then it says, ''Does not continue to act as
14 | trustee,” and then it looks like it says, "Pam, Ted,"
15 right?
16 A Yes.
17 Q whose handwriting is that, do you know?
18 A I believe it to be David's.
19 Q Did David ever have a conversation with you
20 | about either of these documents, 21 or 227
21 A NO.
22 Q Other than those two documents that I've just
23 | shown you, Exhibits 21 and 22, are you aware of any
24 | other documents that exist that constitute drafts of the
25 | 1995 trust?

@ McCorkle Litigation Services, Inc.
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A No.
Q So, as far as you know, these are the only

drafts that are in our communal possession, correct?

A I believe so.

Q Earlier, 1in beginning to answer one of my
questions, you said that David Simon was a source of
your knowledge that you were the trustee. Did you ever
have a conversation with bavid in that regard, or
conversations?

A About him telTing me that I was the successor

trustee?
Q Yes.
A Yes.

Q wWhen was the first time you and he talked
about that?

A It was sometime after Simon's death. I would
say after Simon's death.

Q Do you have a sense for how Tong after Simon's
death?

A No, I really don't.

Q who was present for that conversation?

A Other than he and me, I don't know if anybody
was.

Q What did you say to him? Wwhat did he say to

you 1in that conversation?

McCorkle Litigation Services, Inc.
chicago, ITlinois (312) 263-0052
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1 A I don't have any idea.

2 Q well, did you talk about the '95 trust?

3 A Yes.,

4 Q what did you say to him and what did he say to
5 you?

6 A I can't recall the specifics, but it was about
7 | the fact that there was a trust that was unable to be

8 Tocated and who the -- the trustees were, who the

9 | successor trustees were.
10 I can't be more specific with you than --
11 | than -~ than that. I just don't recall, you know, the
12 | specifics of the conversation at that point in time.
13 Q A1l right. At the point in time that you had
14 that conversation, did bavid have 1in his possession
15 either Exhibit Number 21 or Number 22, or had you seen
16 | either of them by then?
17 A I don't believe so.
18 Q Is it fair to say that you didn't see 21 and
19 | 22 until sometime after your father died?
20 A That's correct.
21 Q Now, if you would go to -- looking back at
22 | your exhibit now, which is number 19, if you would Took
23 | at paragraph 47. Do you see that?

24 A Yes.

25 Q Now, you describe there that you participated

Mcchciocrak;oe, I_Ii_lt]i_ignegison (Sselrzv)i c2e653,_010n5c2. 18
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in and conducted diligent searches of your father's

home, office and condominium, and some further activity
following that. <Can you tell me when those searches
took place relative to his death?

A No, I can't.

Q Can you give me a time range? If you think
about the date.of hié death being in September, did you
do that search October, November, December?

A I really -- I don't know the dates.

Q who else searched, or who searched with vyou,
if that's different?

A I don't believe that anybody else searched

with me.
Q Did anyone search separately for documents?
MR. SIMON: Object --
A NO.

Q In paragraph 48 of Exhibit 19, it says, "I am
aware that the documents produced by Plaintiffs in this
matter also contain documents located by David Simon and
Pamela Ssimon in their offices in Chicago.” Do you see
that there?

A I do.

Q when do you understand they performed a search
of their offices in Chicago for documents relative to

the dispute we're in now?

McCorkle Litigation Services, Inc.
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MR. SIMON: Objection; speculation.
A I have no idea.
Q well, you said that you're aware. How were

you made aware of that fact?

A By learning of it probably from conversations.
Q Conversations with whom?

A with David Simon, I would imagine.

Q But you don't know the source -- you can't

tell me specifically the source of that information,

correct?

A well, you're asking for dates or source?

Q well, source is where I'm going now.

A Source, I think it was with -- with David
Simon.

Q what documents do you understand were located

and produced that were found in their offices?
MR. SIMON: Objection; speculation.

Q well, now, let's make sure we're clear. I'm
never asking you to speculate -- there might be times
that I do ask you to speculate. Sometimes that's a
useful question to ask. so when Mr. Simon says,

n

"Objection; speculation," I'm asking you to tell me what
you know or you don't know or what you think. So I just
want you to be aware that I'm not asking you to take

wild guesses about things.

McCorkle Litigation Services, Inc.
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A okay .
Q All right?
A Could you ask me that last question again,
please,
.Q Now I forget my question.
MR. SIMON: Can you read the question?
MR. STAMOS: Why don't you read that question
back.

(Candice Bernstein enters the room.)

(Read back by the reporter.)

MR. SIMON: Same objection.

Let's juSt take a one-minute break.
(Recess taken.)

MR. STAMOS: Was there a question pending?
(Read back by the reporter.)

THE WITNESS: And -- other than these

documents, I would imagine, that you're asking me

about?

Q (By Mr. Stamos) Other than 21 and 22 you mean?
A Yes,

Q Yes.

A Other than 21 and 22. I believe there was a

document that was something to do with a filing to the
IRS concerning the trust. There might have been a -- a

wW-9 or something. And I think that might be the extent

McCorkle Litigation Services, Inc.
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of it.

Q A1l right. So let's then go to number 88,
paragraph 88. That's page 13 of 20.

A 887

Q ves.

A Okay. 1It's on my Page 12, but okay.

Q oh. If you look at the top, does the top say,
"13 of 20"?

A 13 of 20 on the top, it does.

Q Yeah, I'm sorry. I think actually we had
those numbered and sent to you, but the coby I had it
made from was never numbered. So we'll refer to it as
Page 12.

A Okay.

Q A1l right. So 88, it says here, "In 1995, I
was sharing office space with Simon Bernstein in
Chicago, as was your sister Pam and David.™

Now, first of all, during what years did you
share office space with your father in Chicago?

A About these times, I'm going to say shared
office space in 1980 through 1995-ish.

Q In 1995, did you leave for Florida?

A Yes. I began --

Q okay.

A Yes, I began going to Florida in 1995 back and

Mccrfiocrakg]oe, LIi11:]iigna01:1ison (S 3elr‘2v)"i c2e653,_0I0n5c2. 2
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forth.

Q It says, "In the summer of 1995, Simon
Bernstein discussed with me that he was forming a life
insurance trust with a policy and that I would be named
one of the trustees for the Tife insurance trust."

Now, who was present for that conversation?

A of course Simon Bernstein, my father, would
have been present, but other than that I can't remember.

Q After you and he talked about that in 1995,
what was the next time you had any information or
knowledge regarding the existence, creation, changes to,
et cetera, regarding a trust in 1995, dated 19957

A I believe that would have been maybe a year, a
year and a half prior to my father's death when there
was a -- this -- the policy that was in this trust
Tapsed and there was a reinstatement matter, and about
that time it would have -- it would have come upvagain.

Q when you say, "It would have come up again,"
did you have a conversation with anyone at that time
about the 1995 trust? 1In other words --

A NO.

Q -- at the time that you were addressing the
reinstatement of the policy the year or two before he
died, did you have any conversation with him, not about

the reinstatement of the policy, but about the 1995

McCorkle Litigation Services, Inc.
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trust?

A NoO.

Q So any other time prior to his death that you
had conversations with anyone about the 1995 trust?

A NO.

Q Now, it says here that he told you you were
going to be one of the trustees. I take it you never
saw an executed trust with you -- period, correct?

A correct.

Q So, therefore, you never éaw an executed trust
with your name on it as trustee, correct?

A Not -- not that I recall.

Q well, when you had the conversation with David
Simon that you described earlier in which you Tearned
that you were the replacement -- the successor trustee,
did you remember this conversation with your father, or
was that a different topié because in '95 he said you
would be the trustee, not a successor trustee?

MR. SIMON: Objection; vague.
A So the conversation with David Simon would
" have made perfect sense -- based on '88, would have made
perfect sense when he told me that I was, you know,
successor trustee.
Q Right. I mean, I know it would have made

perfect sense., What I'm asking you is: Did you hearken

McCorkle Litigation Services, Inc.
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back and say, "oh, yeah, dad told me that," or something
l1ike that?

A oh. I don't recall. I can't remember.

Q Then if you would go, please, to paragraph 97,
it says, "Following the death of my father, my sister
pamela and brother-in-Taw David conducted searches of
their office files and records and that's where they
Tocated the unexecuted drafts.” I take that to be 21
and 22, correct?

A Yes.

Q Now, referring to the metadata that is in the
Tast sentence of that paragraph, if you would please
look at Exhibit 21, let me tell you what I understand
the facts to be, and tell me if you share the
understanding. I always get a Tlittle confused about
metadata, but where it indicates, "Wednesday June 21,
1995," then says, "Modified," pavid's told us that's
actually the date the document was created. Does that
sound Tike your understanding?

MR. SIMON: Objection; speculation. This 1is
not his database. He knows nothing about 1it.

MR. STAMOS: Adam, if you've got an objection
as to form, you may do that, but I don't expect you
to give answers about what he knows or he doesn't

know, because the affidavit says it includes a

McCorkle Litigation Services, Inc. 25
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printout of metadata from the computer file for

this draft indicating it was last modified on

June 21st. So he's got some knowledge; otherwise,

he wouldn't have signed the affidavit. So please

don't tell him what he knows and doesn't know.
So I'm going to ask my question again.

Q (By Mr. Stamos) When you Took at the metadata,
do you understand -- this is my understanding. Do you
understand that, where it says, "Modified Wednesday
June 21, 1995" -- David Simon has told us that's the day
that the document was created. Is that your
understanding of 1it?

MR. SIMON: Objection; speculation.

A I just want to make sure that -- could you
help me out and -- where do you want me to look at on
this document in reference to what you're asking me?

Q Oon the page you're Tooking at, is there --

Can you see this (indicating)?

Is there a Tittle square box --

A Yes, there is.
Q -- rectangular box? oOkay.
So you see those words there about -- on the

second half of it, so to speak, "Created, modified,

accessed"?

A Yes, I do now, yeah. Yes.
McCorkle Litigation Ser\h'ces, Inc. 26
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Q what I understand David has testified to, and
I believe it's on Page 90 of his deposition, 1is that
where it says, "Modified,"” that was the day it was put
in the computer; where it says, "September 3rd," that
was the day it was re-entered into a new database,
September 3, 2004; and where it says, "September 30,
2013 accessed," that's the day it was taken off of the
computer and ultimately printed so that we could see it.
Do you share that understaﬁding?

MR. SIMON: Objection; speculation.

A I don't. I don't have any idea what this --
all this means.

Q Do you know what date it was that this
document, 21, was taken off of the computer?

A I don't.

Q where paragraph 98 says, "The second draft of
the Bernstein trust was located as a hard copy inside a
file folder within the stored files of bavid Simon," do
you know when that was found?

A Back to this document (indicating)?

Q Back to Exhibit Number 22, yes.

A Okay. Could you ask me that again, please?

Q Yeah. If you look at -- do you know when
Exhibit Number 22 was found?

A I don't.

<i>> McCorkle Litigation Services, Inc.
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Q How did you learn it was found?
A I Tearned of it from conversations with David.
I Tearned of it reading these things. I -- that's, I

guess, the two ways I would have Tearned about 1t.

Q We're going to go through some emails in a
moment, but I imagine that the discovery of those two
drafts was considered to be an important step in this
case for you, correct?

MR. SIMON: Objection; speculation.

Q was it important or not?

A I don't know.

Q Did you think it was a positive development
from the point of view of the Tawsuit, you as a
pTaintiff in the chicago lawsuit, that these documents
were found?

MR. SIMON: Objection; relevance.

A I thought it was a positive development as a
Tayperson.
Q How did you come to possess them so that you

could Took at them? were they emailed to you from
Chicago?

A I don't recall.

Q Do you recall seeing them before today,
obviously?
A Yes.
McCorkle Litigation Services, Inc. 28
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Q Do you recall seeing him before the lawsuit
was filed in Chicago?

A I don't recall.

Q Now, a couple of more things about your
affidavit. | |

Some of these things that are in here -- I'd

Tike you, if you would, to Took at paragraph 21, would
you, of Exhibit Number 19. Do you see paragraph 217

A I do. |

Q Now, the first sentence where it says, "The
Simon Bernstein Irrevocable Insurance Trust dated
6/21/95 is an irrevocable 1ife insurance trust formed in
ITlinois as further described below," does that assume
that the trust -- your statement that it is a trust, 1is
that based upon your understanding that it was executed?

A If I'm understanding your question correctly,
yes.

Q what's the basis for your understanding that
it was executed?

A That -- number one, that David told me that it
was; number two, that there were filings that had tax ID
number. I believe I -- there was a form that may have
been filled out for the insurance company that named the
beneficiary -- I mean -- yeah, that named the 1ife

insurance trust as the beneficiary, and maybe there was

McCorkle Litigation Services, Inc.

Chicago, ITlinois (312) 263-0052

29




O 0 ~N O UV B W N e

N ONONN NN R R R R R R R R R
L B & L = R (o T o < BN B o S ¥, B - O =

Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 31 of 282 PagelD 2797

Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

an Equifax reporting where I think Simon said --
mentioned that the contingent beneficiary of the 1life
insurance policy was an irrevocable trust, just --

Q But in terms of your father having signed the
document, the knowledge of that is based on what David
Simon told.you, correct?

A Yes.

Q Look if you will, at paragraph 40, which is on
page -- I'm guessing 7 at the bottom.

A 407

Q Yes, paragraph 40, the Tlast 1line of that.

Do you see that?
A I do. |
Q It says, "The vivo was dissolved in 1998 upon

1T

dissolution of S.B. Lexington, Inc. How do you know
that? |

A T know that from -- from David.

Q Where it says, paragraph 41, "Robert Spallina,
Esquire was named a third-party defendant to Eliot's
claims,” how do you know that?

A I'm not sure how I know it. I just -- I'm not
exactly sure that I even understand that question.

Q You don't understand the question or the

assertion in 417

A Your question of how I know something.
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Q well, how did you become aware? How did you
become aware of the statement of the fact asserted in
paragraph 41, that Robert Spallina, Esquiré was named é
third-party defendant to Eliot's claims? How do you
know that to be true?

A Probably from seeing documents where he was a
named defendant.

Q would that also be true with regard to the
succeeding paragraphs, 42, 43, 447

A Okay. So I've read those subsequent
paragraphs. What is the question about them?

Q How do you know the facts asserted in those
paragraphs?

A well, they're all different paragraphs about
different things, so some --

Q well, we'll go through them one by one.
That's fine.

A Okay.

Q How do you know that National Services
Association was named as a third-party defendant to
Eliot's claim?

A From seeing documents or from -- and/or from
having conversations with David and counsel.

Q How about Benjamin Brown filed a motion to

intervene? How did you know that?
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A From conversations with -- with counsel or
seeing documents.

Q Look at page 59 -- I'm sorry, paragraph 59 on
Page 9, please, and in that first sentence, it says,
"During the application process, the 1insurer conducted a
routine underwriting investigation of Simon Bernstein
prior to approving his policy." How do you know that?

A From conversations with counsel, and also |
there were a lot of documents that the insurance company
sent over to me at the time that this policy was going
through the reinstatement process. "So these are all
pretty common things for -- for me to see in -- in an
insurance company's document Tike that.

I'm -- I'm -- I think it would be also 1in
something about an application process that may have
been through the discovery of the documents that the

insurance company provided in that reinstatement

process.
Q Look at paragraph 70, please. 1It's on Page
10.
A okay.

Q It says, "On or about June 5, 1992, a Tetter
was submitted on behalf of the policyholder informing

the 1insurer that LaSalle National Trust was being

appointed as successor trustee.” Did you become aware
McCorkle Litigation Services, Inc. 32
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of that by reviewing documents in this case?

A Yes, T believe so.

Q Likewise, the June 17, 1992, acknowledgment by

the insurer 1is also something you Tearned long after
1992, correct?

A Yes.

Q That's all I want to talk to you about your
affidavit for now. I want to walk through the emails
with you, if we can. I think they've been numbered.
I'd Tike to begin with Exhibit Number 1.

(Exhibit 1 was marked for identification.)

Q Do you have that in front of you? I believe
it's marked Exhibit Number 1 with Bates numbers TS4965
to 4966. Do you see that?

A Yes, I do.

Q Now, this is dated -- 1it's a string that
begins, it looks 1ike, on October 15th and ends on
october 19th, if I'm looking at that correctly. So wé
have to read the second page first. okay?

A Yes.

Q Now, as best I'm able to tell, this is the
earliest email that I have on the subject matter of

obtaining the 1ife insurance proceeds that we're

addressing here. Do you know when the process began, if

this was the beginning of the process or was there
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effort and discussion about that prior to October 15,
20127

A I do not know.

Q ' What's the first conversation you recall with
anyone after your father's passing about the insurance
policy and the trust and so forth?

A My recollection would be with Robert Spallina
and/or Don Tescher.

Q If we're Tooking here at Exhibit Number 1,

Page 2 of that exhibit, on the 15th it Tooks 1ike Pam

wrote, "Hi all. Do you have time for a status,” to
which spallina writes, "There are no updates at this
time." Does that imply to you that thefe must have been
communications before October 15th about the insurance
policy?
MR. SIMON: Objection; speculation.

A No, it doesn't.

Q It doesn't?

A NO.

Q So, when he says there are no updates, would

that not imply to you that he knew there was something
to be updated and, therefore, would have been familiar
with the topic?

A I -- I'm not sure. There were a lot of things

going on about a lot of topics. So the question "Do you

McCorkle Litigation Services, Inc.
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have time for status --

Q  Okay.

A -- I -- I can't be sure what led up to the --
to that question being asked without any more guiding
information in that sentence. |

Q Did you have an understanding that
Mr. Spallina submitted a claim to the insurance company

representing himself to be the trustee of the '95 trust?

A Can you ask me that again? There was wind or
something.
Q I'm sorry. That's actually a train.

Do you understand that Mr. Spallina made
application to the insurance company for the proceeds of
the insurance stating that he was the trustee of the
trust?

A - I do understand that, vyes.

Q when is the first time you became aware that
Mr. Spallina was going to make an application
identifying himself as the trustee?

A I'm -- I will say after Simon's death
obviously, but other than that, I don't -- I can't tell
you what the time period was.

Q Did you ever have a -- were you aware he was
going to do that before he did it?

A I was not.
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Q You were only aware of that after he was --
after he did it?

A After he did it.

Q How did you become aware of that?

A Through conversations with Robert Spallina.

Q Look, if you will, at the top of -- I'm sorry,
lTook at the middle, from Robert Spallina, October 19th,

to Pam Simon, copied to you. Do you see that?

A We're on Page 1 now?
Q Yes, we are.
A Page 1, and you want me to pick up where?

Q Where it says, right in the middle, "Pam, my

office is processing."”

A Yeah.

Q Do you see that?

A Yes, I do.

Q And you were copied on this, correct?

A I was.

Q It says, "My office is processing --" this is

from spallina. "My office is processing the claim as
your father was the owner of the policy and the proceeds
will T1ikeTly be paid to the estate in the absence of
finding the trust."

Is it fair to say -- did you understand at

that point it was understood that the trust could not be
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lTocated, the "95 trust?
MR. SIMON: Objection; speculation, form.
A Yes.
Q Then he says, "As I mentioned previously,
there was a discussion with the carrier about possibly
using the 2000 trust (the one you are carved out of but

would be split five ways according to Ted), but I am not

sure that we will achieve that result.” Do you see
that?

A I do.

Q what was the first conversation you had with

Mr. Spallina about the possibility of submitting the
claim to the insurance company using the 2000 trust?
A Around the same time that these discussions
were going on.
Q when did you become aware that the 2000 trust
existed?
A Around this same time period.
Q when you first had that conversation with
Mr. Spallina, what did you say to him and what did he
say to you about using the 2000 trust to submit a claim
to the insurance company?
MR. SIMON: Objection; privilege.
Don't answer.

MR. STAMOS: Privilege? Privilege of who for

McCorkle Litigation Services, Inc. 37
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whom?

MR. SIMON: Attorney-client. He was his
attorney. Sﬁa11ina was his attorney. You're
asking about a conversation between him and his
attorney.

Q well, he was your attorney personally or as
trustee or what?

A He was my attorney as trustee.

Q Trustee of what?

A Shirley Bernstein Trust.

Q Did the Shir]ey Bernstein Trust have an
interest in the insurance policy that we're litigating
about?

A It did not.

Q So what did the conversation you had with him
about the 2000 trust have to do with your role as
trustee of Shirley's trust?

MR. SIMON: Same objection; privilege.

pon't answer.

MR. STAMOS: Well, I'm not asking for a
conversation. I'm trying to establish -- I think

that you're obligated to establish the basis of a

privilege objection, and I'm entitled to test the

existence of the privilege.

You've declared that Mr. Spallina was his

@ McCorkle Litigation Services, Inc.
Chicago, Illinois (312) 263-0052

38




W O N VT R W N

N NN NN N R B R B R R B
B A W N R O W N UV A W N R O

Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 40 of 282 PagelD 2806 -

lawyer. He's now told me Mr. Spallina was his
lawyer as trustee of Shirley's trust, and he's now
established with me that shirley's trust had no
interest in the subject matter of the insurance
policy, while we know that Mr. Bernstein has a
personal ‘interest in the result of the insurance
policy. So I don't see how Mr. Spallina was his
Tawyer with regard to this topic.

Do you have a basis for asserting that?

MR. SIMON: He consulted with him as an
attorney on this matter. That's my basis.
Q (By Mr. Stamos) 1Is that true, Mr. Bernstein.

THE WITNESS: Answer?

MR. SIMON: (Nonverbal response.)
A Is it true that I consulted with him about

this matter?

Q That you consulted with him about this matter

in a capacity other than as the trustee of sShirley's

trust.
And I don't mean to be disrespectful by saying
"Shirley's trust”. 1I'm just shortening --
A sure.
Q Is "sure" the answer to my question or

response to my comment there?

A oh.
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Q I'm sorry, I'm confused.
MR. ROSE: Do you want to confer about the
privilege issue if you're confused?
MR. STAMOS: I do. I do.
would you please recite the question again to
the witness leaving out my comment about Shirley.
MR. SIMON: We're going to take a minute and
confer on a privilege 1issue.
MR. STAMOS: That's a good idea.
(Recess taken.)
MR. STAMOS: A1l right. So can we read the
Tast question back to the witness without my
editorial comment at the end.
(Read back by the reporter.)
Q (By Mr. Stamos) Can you answer that, please.
THE WITNESS: Could you read it back to me
again, please.
Q Actually, you know what, 1ét me stop there.
Let me ask a couple of more questions and I'11 get back
to that.
would you agree with me that Exhibit Number 1
reflects an email by Mr. Spallina to yourself and to Pam
with regard to the Subject matter of the potential use
of the 2000 trust? |

A Yes.
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Q And, Tikewise, the email from yourself at the
top to Mr. Spallina and to Pam is talking generally here

about making the application to the insurance company,

correct?
A Correct.
Q So you made Pam privy to your conversations

and your communications with Mr. Spallina with regard to
this topic, correct?

A well, I don't know if I made her prﬁvy, but
this was a chain of people in -- in this email going,
you know, between two and three people.

Q Right. But you were the only one who was the
trustee of Shirley's trust, correct?

A Yes.

MR. STAMOS: A1l right. well, let me just add
that, not only do I still not understand what the
basis for a privilege would be, but if there was a
privilege, it was waived by including Pam in these
communications. So do I need to establish that any
more, Adam, or can I ask more questions?

MR. SIMON: If depends what the question is.
If it's about these emails, that's fine. If 1it's
about conversations between Robert and him
personally, it's not fine. 1It's privileged.

MR. STAMOS: All right.
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Q (By Mr. Stamos) Were there any other
conversations in which you and Pam and he participated
with regard to the subject matter of the 2000 trust?

A No, not that I recall.

Q what was the notion behind the potential for
using the 2000 trust?

MR. SIMON: Objection; speculation.

A I don't know.

Q when Mr. Spallina made the application to the
company identifying himself as the trustee of the '95
trust, was he acting as your lawyer at that time?

MR. SIMON: Objection; form. I think you said
made an application to an insurance company?

Q I thought we established earlier that you were
aware that Mr. Spallina had applied to the insurance
company for distribution of the proceeds to the '95
trust and had done that representing himself to be the
trustee of the '95 trust. Did I hear that correctly?

A Yes.

Q Okay. When he did that, was he your lawyer
then?

A Yes. \

Q So are you telling us that he submitted that
as your Tlawyer without your knowledge?

A I'm telling you that, if that's what he did as
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my -- if that's what he did, he was doing it as my
attorney..

Q But you're telling me that he did it without
your knowledge? |

A I'm telling you that, if he did it, he did it
as my attorney. Whether he did it with my knowledge or
not, that's something I think TI've said T -- I don't
remember.

Q when you say he did it as your attorney, are
you saying he did it as your attorney 1in your capacity
as the trustee of Shirley's trust?

A AlT my --

MR. SIMON: Objection; speculation.

MR. STAMOS: Well, I mean, I'm not sure what's
speculative about that.

Q Can you answer that question?

MR. SIMON: Yeah, I can answer what's
speculative about it. He --

MR. STAMOS: No, no, no. I haven't asked you
any questions. I'm asking the witness. I'm not
asking you to explain to the witness now how to
calculate this as being speculative. I'm asking
the question.

I'm gding to ask the court reporter to read

that question back.
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(Read back by the reporter.)

A I'm saying that my conversations with Robert
spallina, I viewed him as my counsel. 1In any
conversations I had with Robert Spallina, I expected
that the attorney-client privilege was there.

Q But what I'm trying to get at 1is, do you have
an understanding as to in what -- because you have --
you wear many hats apparently. Are you saying he was
your attorney in every hat you wore?

MR. SIMON: Object to form.

Q Do you understand my question?

A I believe I do.

Q Okay. Are you telling us that he was your
attorney in each of the capacities you have that relate

to the subject matter of this lawsuit?

A In these -- 1in these matters --

Q For your father's --

A Yes.

Q So that would include he was your attorney as

the trustee of shirley's trust; he was your attorney as
the successor trustee of the '95 trust; and he was your

personal attorney?

A As everything that relates to these matters,
yes, I -- I viewed Robert as my attorney.
Q Did he ever disclose to you potential issues
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of conflict that arose by virtue of the divergent roles
you have as I've just described, and perhaps there are
other roles?

MR. SIMON: Objection; privilege.

MR. STAMOS: Privilege for which attorney --

MR. SIMON: If that's not privileged, nothing
15.

MR. STAMOS: well, we're going to have to
Titigate about this, so I'm trying to figure out --

MR. SIMON: That's fine.

MR. STAMOS: -- a privilege in which
attorney-client relationship? The attorney-client
relationship of him to --

MR. SIMON: You just asked -- Jim, let me
answer your question. You just asked about a
conflict in many different capacities, correct?

MR. STAMOS: Yes.

MR. SIMON: So any of those capacities or all
of them, it's privileged, and that's --

MR. STAMOS: I understand conceptually. what
I'm asking you is, 1in which capacity are you saying
there was a conversation that resulted in a
privileged conversation?

MR. SIMON: 1In the capacity that he was the

client and Robert was the attorney, and we won't be
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talking about conversations between them that are

privileged.

Q (By Mr. Stamos) Are you going to follow your
Tawyer's instruction not to answer any questions about
conversations you had with Robert Spailina?

A I am.

Q will that extend to conversations that are
memorialized in the emails that we're going to be
reviewing here?

MR. SIMON: I will --

Is that for me or him?

MR. STAMOS: Well, that's for him, but I guess

I'm curious --

(Cross-talking. Interruption by the

reporter.)

MR. SIMON: We won't assert privilege where
there's a third party on the email or it's been
disclosed because we didn't assert the privilege.

MR. STAMOS: oOkay. I just want to state that

my position, so to give you an opportunity to

modify yours, is that, by virtue of our having been

produced these emails, and we're going to go

through more, which themselves give us partial

information about conversations that took place and

communications that took place about the topics
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we're addressing, such as the potential use of the

2000 trust, that the privilege was waived, that you

can't -- that's number one.

And, number 2, that these documents reflect
that the communications on these topics were not
conducted solely between Mr. Spallina, as
Mr. Bernstein's lawyer, and Mr. Bernstein, but were
conducted among Mr. Spallina and Mr. Bernstein and
others who did not have his capacities regarding
these matters and was waived in that way as well.

So that's my position, and I ask you to
reconsider yours. Otherwise, we'll have to have
the judge address it.

MR. SIMON: We'll Tikely have to have the
judge address it, but we'll consider it at a break.

MR. STAMOS: Okay.

Q (By Mr. Stamos) Did you personally make a
judgment or reach a conclusion as to whether the 2000
trust should be used as a beneficiary in making a
submission to the insurance company for proceeds of the
insurance policy?

A I did not.

Q Did you ever have a conversation with anyone
other than Mr. Spallina about the potential for using

the 2000 trust in making an application to the insurance
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company?

A Possibly -- possibly Donald Tescher.

Q Did you ever have a conversation with your
sister who would not have received proceeds of the
policy if, in fact, the 2000 trust were employed?

A Not that I recall, no.

Q So this entire process was conducted, and at
no point did you discuss with your sister the fact that
if the 2000 trust were employed, in fact, she would be
cut out of the proceeds of the insurance policy?

| MR. SIMON: Objection; asked and answered.
You can answer.
Q Is that correct? That's your testimony?
That's correct.

Q Did you have a conversation with anyone else

other than maybe Spallina and maybe Tescher?

A About the 2000 trust document; 1is that the

question?
Q Yes.
A No, I don't belﬁeve SO.
Q where Mr. Spa111na writes to Pam here in the

middle of Exhibit Number 1, Page 1, "As I mentioned
previously, there was a discussion with the carrier
about possibly using the 2000 trust, the one you are

carved out of but would be split five ways according to

McCorkle Litigation Services, Inc.

Chicago, Il1linois (312) 263-0052

48




W 0 N UV A W N

NN NN R R R R R e e e e 1
Vi B W N RS W0 N Yy TR W N RO

Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 50 of 282 PagelD 2816

Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

Ted, but I'm not sure that we will achieve that result."
Are you familiar with what he's talking about there?

A Yes.

Q wWhat's he talking about there?

A It Tooks Tike he's talking about the fact that
the 2000 document didn't include Pam, and he was
probably -- he -- it Tooks Tike he may have been
referencing, according to him, according to me, the --
the -- there would be a split five ways.

-Q what was the basis for your belief that there
would be a split five ways?

A There were conversations going on at that
point in time about how to -- what to do with, you know,
this insurance policy, and splitting it five ways was
what -- my understanding was how the -- what the
proceeds of the policy -- of the trust were going to be.

Q  The 2000 trust?

A No, not the -- I knew nothing about a 2000
trust.

Q Do you recall receiving this email where --
the last item in the string is from you, where
Mr. Spallina says, "As I mentioned previously, there was
a discussion with the carrier about possibly using the
2000 trust, the one you are carved out of but would be

split five ways according to Ted," doesn't that imply
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that you were involved in a conversation about the 2000
trust?

A I didn't have conversations with the carrier.
spallina had conversations with the carrier. T did not.
Q No, no. Doesn't this imply that you had a
conversation with Mr. Spallina in which he says, "But it
would be split five ways according to Ted"? I mean, how
would he know what Ted thought unless Ted told him, and

you're Ted?

A I --I--1Ican't help you there. I dbn't
know what Spallina was thinking.

Q In any event, so we've established that this
is a string of emails that you and Ted and Pam shared,
correct? You and Spallina and Pam shared, correct?

A Yes.

Q And you would have seen them at or about the
time they're dated, correct?

A Yes.

Q Let me then go to Exhibit Number 2, which is
754489 through 92.

(Exhibit 2 was marked for +identification.)

Q Again, we have to go back to front, and this
is a string of emails -- am I correct, this is é string
of emails in which you participated, the last oneibeing

from you to Mr. Spallina, Pam Simon, David Simon and --
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I guess Pam Simon twice, right?

A Yes.

Q okay. Going back to front, the first message
appears to be from Pam to Spallina and to you saying,

"Hi, Robert. Any word on the proceeds,”" asking whether
he needed help, correct?

A Yes.

Q Then the next item of the string is from
spallina to Pam saying, "Heritage responded back that
they need a copy of the trust instrument. Wwe do not
have a copy, and the only executed trust document that
we have in which the policy is listed as an asset is the
2000 trust prepared by Al Gortz." Do you see that?

A I do see that. L

Q This is dated, it looks 1like, November 19,
2012. It is your email back. "Highly unlikely they

will use another trust. what is the SOP when a doc

can't be found?" That's from you, right?

A Yes, it 1is.

Q And it's dated November 19, 2012, right?

A Yes.

Q Am I correct, as I'm reading this, at least by

November 19, 2012, no one has located Exhibits 21 and 22
that we talked about earlier, the unsigned drafts of the

trust, correct?
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MR, SIMON: Objection; speculation.

A You are right, correct.

Q when you then go to the next page, 4490, it
says, from Pam to you, copied to Spallina, "Please send
the executed trust document before you respond to
Heritage." Do you remember what Pam -- what trust
document she was talking about?

A I do not.

Q Is it fair to say the only executed document
you had that would be relevant at that point would have
been the 2000 trust document, correct?

MR. SIMON: Objection; speculation.

Q As far as you knew.

A Can you ask me that question again, please?

Q Yeah. Actually, it might help if I go above
that. when you look at Spallina's note to you then, a
Tittle bit below the halfway point of page 4409, it
says, from Spallina, "We are not responding to them with
the document from 2000. We discussed that and you are
carved out under that document. wWe need to find the
1995 trust ASAP." |

Do you understand that was him responding to
Pam where she said, "Please send the executed trust
document before you respond to Heritage"?

A I -- I do.
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Q He must have been talking about the 2000
trust, and he's telling her we're not going to use that
trust because you're cut out, right?

A I can't say for sure, you know, why he's
saying that, but that's, you know, what -- what it looks
Tike from this document.

Q wWhen you received this and saw it, 1is that
what you assumed, that he's telling her we're not going
to use the 2000 trust because you're cut out of it?

MR. SIMON: Objection; speculation.

MR. STAMOS: No. I'm not asking him to
speculate.
Q I'm asking your perception when you read this.

MR. SIMON: No. You asked him what he
assumed, is what you asked.

MR. STAMOS: well, I'm not asking him to
speculate about what he assumed. I'm asking him to
tell me what he assumed, if he can remember.

A I can't remember, but according to this,
that's what it looks 1like Spallina is saying.
Q Ookay. That's fine.
Then there's another letter -- there's another
note November 19th, the same date, from David Simon,
"May be able to achieve Sy's intended result through

waiver and settlement agreement.” That was the attempt
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that was made to get all five children to sign off, and
then you wouldn't need to worry about what the trust
said or didn't say, correct?

A I believe so, yes.

Q Okay, excellent. If you then Took at Exhibit
Number 3, it looks to me -- if you just take a quick
Took at this, it Tooks to me that this is an email from
Pam, and you are among those copied --

A I don't have it.

Q we don't have 3 yet.

MR. STAMOS: ©h, I'm sorry. I'm sorry. Could
the court reporter please give it to him.
(Exhibit 3 was marked for identification.)

Q I just have a simple question for you.
Looking at this, am I correct that this is a letter --
an email that Pam sent and that you were copied on which
attempted to circulate a settlement agreement among you
to try to get the proceeds without the need for
Titigation or worrying about the trusts?

A That is what it Tooks Tike to me, yes.

Q And you recall that effort was made, correct?

A Yes.

Q And it was not successful because ETliot would
not agree, correct?

A I believe that's the reason why, yes.
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Q If you could then --

I'm sorry, continue to look at that exhibit,
at 4519. It said there was -- at the bottom, that's
your email, correct, that says, "There was an exhaustive
search for the original trust document from 1995 which
is the beneficiary of the policy owned by dad. Since

1L

we've have not been able to locate 1it," and then some
further text. 1Is it fair to say that as of December 6,
2012, the drafts of the trust, Numbers 21 and 22, had
still not been located?

A That is correct.

Q Thank you.

AlTl right. If you could then look at Exhibit

4.
(Exhibit 4 was marked for +identification.)
Q Now, reading bottom to top here, which I think
we need to do, on Page 69, this is from you -- I'm

sorry, this is from Spallina to you, correct?
A NO.
on 67 or -- a different page?
Q I'm sorry.
oh, you got 67. Okay, yeah, I'm sorry. I
have two sets of them.
when you're looking at Page 67, that's

Mr. Spallina writing to you, correct?
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A well, I'm copied.

Q You are one of those to whom this was
addressed, correct?

A Yes.

Q In it, Mr. Spallina was talking about options
and trying to deal -- dealing with the situation where
the agreement could not be achieved, right?

A Yes.

Q Among the things he said was, and this is 1in
the fourth 1line from the bottom, "As none of us can be
sure exactly what the 1995 trust said (although an
educated guess would point to the children in Tight of
the document prepared by Al Gortz in 2000), it is
important that we discuss further prior to spending more
money to pursue this option." As of that day, and this
was dated January 22, 2013, none of you could know for
sure what it said, correct?

A That's correct.

Q Am I correct, as of this date, Exhibits 21 and
22 had not been located, correct?

MR. SIMON: Objection; speculation, asked and
answered.

A That's correct.

MR. STAMOS: No, it hasn't been asked.

Q I'm sorry, what was the answer?
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A correct.

Q Thank you.

MR. STAMOS: Do you want to take a break now,

Adam?

MR. SIMON: Please,

MR. STAMOS: Okay.

(Recess taken.)

MR. STAMOS: So now we're on Exhibit 5.
(Exhibit 5 was marked for +identification.)

Q (By Mr. Stamos) Now, I'm looking at Exhibit
Number 5. Do you havé page 657 1Is that the page number
at the bottom?

A Yes.

Q Looking at the message from Spallina, the
second one here - it Tooks 1like the top is from Lisa to
Spallina and 3i11 - where Spallina said, "I need to see
Pam's 1ife dinsurance trust to answer the question," do
you know what question he was talking about?

MR. SIMON: Objection; speculation.

A I don't.

Q AlT right. Then I'm going to skip Number 6.
I'm just trying to cut this down so we can

move along. I'm saving time by wasting a little bit of

time.
I'm not going to talk to you about 7.
McCorkle Litigation Services, Inc. 57
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If you would then Took at Exhibit Number 8,
please.
(Exhibit 8 was marked for identification.)
Q This is from Mr. Spallina to Eliot and
yourself and -- to Pam, carbon copied to Eliot and
yourself, Lisa, Jill and Christine, right?
A correct.
Q See at the top there?
A Yes, you are correct.
Q Thank you. And I want to direct you to the

fourth paragraph up, the one that begins, "Let's stop

making.” Do you see that?
A I do.
Q The second sentence says, "Pam saw him execute

the trust with the same attorney that prepared her own
trust, a copy of which I have and will offer up to fill
in the boilerplate provisions.” Do you see that?

A Yes.

Q when you received this, did you understand
that to mean that Mr. Spallina understood that your
father's '95 trust was basically a mirror image of Pam's
and, therefore, he would use Pam's in order to fill in
the blanks with regard to boilerplate language?

MR. SIMON: Objection; speculation, form.

Q I'm asking if that's your understanding.
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1 MR. SIMON: You said did he understand that he
2 understood. 1It's Tike two understandings removed.
3 MR. STAMOS: If that's what I did, Tet me fix
4 it.
5 Q wWhen Mr. Spallina wrote that and you received
6 | this and read it, was it your understanding that
7 | Mr. spallina had the understanding that the 1995 trust
8 | was basically a copy, so to speak, of Pam's trust and,
9 therefore, he could use Pam's trust to fill in the
10 | missing boilerplate language that might be necessary to
11 | be filled in?
MR. SIMON: Same objections.
13 A You're using words Tike "mirror image" and
14 | T -- I don't believe that he was looking at Pam's
15 document, according to this email, as a -- as a tool and
16 | a mirror image. I think he was using Pam's document
17 | maybe as -- more as a guide, because I think they were
18 | prepared around the same time by the same firm. So --
19 | but I can't honestly speculate what was in Spallina's
20 | mind at the time he wrote this.
21 Q Have you ever seen Pam's trust?
22 A I have not.
23 Q Then let's go to -- Tooking now at Exhibit
24 | Number 9.
25 (Exhibit 9 was marked for identification.)
MCchc‘iocr.':tkg;oe, LIi1t1iignaot;son (S 3e1r2v)1' C2e653,—0I0n5C2' >
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Q We have number 9 in front of you. Page 51 and
52, do you see that?

A I do.

Q This looks to be, going back on Page 52, an
email that you drafted giving your analysis of the
Heritage payout situation, and Tooking at that document,
about seven Tines down, as of that point the trust could
not be located still, correct?

A Correct.

Q I take it at that time Exhibits 21 and 22 were
still not located, because if they were, you would have
talked about them, correct?

MR. SIMON: Objection; speculation.

A correct.

Q Then on Page 51, that's your email to your
siblings and Mr. Spallina in which -- in further
analysis -- this is actually to Eliot - I see - with
copies to your siblings responding to a prior email he

had written about what he thought the situation was,

correct?
A Yes, sir.
MR. STAMOS: Now, if we could go, please, to
Exhibit 10.

(Exhibit 10 was marked for identification.)

Q If you're looking at the bottom of Page 47,
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this is part of a string that ends with Eliot writing on
February 9th to yourself and to Pam, copies to many
other people. Do you see that?

A Yes, I do. _

Q Then when you look at the bottom, the first
email on that page where Pam says, on February 8, 2013,
"Yeah, bad news. we don't have copies of the policy.
Dad probably took it when he emptied his office.
Probably the trust, too." Do you see that?

A Yes, I do.

Q Do you have any understanding as to how it
came to be that a copy of the draft trust was located at
a later date even though a search had already been done
trying to find the trust document itself?

MR. SIMON: Objection; speculation.
A None.
Q When the trust documents -- strike that.
when the draft trust documents, Exhibits 21
and 22, were located, do you recall having any
conversation with anybody, Mr. Simon, your sister,
anything to the effect of, "How come you didn't find
these the first time you Tooked," or anything Tike that?
A No, nothing like that with me, no.
Q Did it strike you? Did you wonder? whether

you had a conversation or not, did you wonder how it was
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that they didn't find them the first time?

A NO.

Q It didn't strike you as odd?

MR. SIMON: Objection; asked and answered.

A No, it didn't. Having searched for things
before in my 1life, you search once, you search again,
sometimes you come across things, especially old. No,
it didn't strike me as odd.

Q If you could Took at Exhibit Number 11,
please,

(Exhibit 11 was marked for identification.)

Q This is another string here. Beginning at the
bottom, this is your brother Eliot telling you that he's
seeking independent counsel, correct, on February 13,
20137

A Yes.

Q Then the next email up, on February 14th, is
you to Robert Spallina saying, "Please move forward as
we discussed in the last group phone call in which we
decided to have Heritage pay your trust account or a
trust that you would act as trustee. Heritage has
stated that they will pay based on a court order showing
that there's consensus among the 1995 trust
beneficiaries. Let's get this done."

My question about that is, as of that point,
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was it your understanding that Eliot would agree to have
such a court order entered?

A I don't know.

Q This communication with Mr. Spallina includes
copies to all of your siblings as well as to Christine
Yates, who was Eliot's attorney, correct?

A I -~ I believe so.

Q Is it your position that this was
attorney-client communication, as well, between you and
Mr. Spallina?

MR. SIMON: We didn’'t assert a privilege, 1if
that's what you're asking. I didn't object.

MR. STAMOS: Well, our position, for the
record, is that you may not selectively employ the
privilege.

Q So my question is, was this an attorney-client
communication, as far as you were concerned?

A In every communication I had with Robert
Spallina, I would expect that that privilege was there.

MR. ROSE: This is Alan Rose, just for the
record, since I'm Mr. Bernstein's personal counsel,
He's not asserting the privilege as to
communications of this nature as responded in your
email. He's asserting privilege to private

communications he had one-on-one with Robert
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Spallina, who he considered to be his counsel.
That's the position for the record and that's why
the privilege is being asserted.

continue.

MR. STAMOS: No, I understand that. 1It's just
that our position is that, if one has an
attorney-client relationship, in particular with
regard to discussions concerning a particular
topic, the privilege is waived when you do not
maintain the privilege with respect to certain
communications and you do with others, and that's
our position. So --

MR. ROSE: Okay. But for the record, since
you're going to argue this 1in Illinois potentially,
in every piece of litigation, certain things that
you communicate with your lawyer eventually find
their way into pleadings or communication with the
other side. That does not mean that private
communication you have one-on-one with your Tawyer
about various things when you're seeking legal
advice on a confidential basis are not privileged.
That's the sole basis upon which the privi]ege 1s
being asserted and it's going to continue to be
asserted.

MR. STAMOS: Can we proceed?
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MR. ROSE: Absolutely. Thanks.
MR. STAMOS: Got 1it.

Q (By Mr. Stamos) In any event, looking at
Exhibit ll,vthis was a -- whatever it says, this was an
email series of -- exchange between yourself and Eliot
and all the addressees, correct?

A It appears to be, yes.

Q Have you ever investigated to advise yourself
as to what took place within the insurance company, that
1s to say the insurance company records, as to your
father's interactions or lack of interactions with them
about beneficiary changes or ownership changes?

A I -- I have not; did not do that.

Q I take it you, therefore, have no knowledge
about that, no personal knowledge about that?

A Can you tell me what "that" is again.

Q About beneficiary changes that your father

~either did send or did not send to the insurance
company .

A Again, I'm going to go back to that time of
reinstatement where it was my understanding that the
beneficiary of this insurance policy was the trust,
so -- I think you stated something that wasn't entirely
accurate about that I didn't have any knowledge.

Q  oOkay. So your knowledge of it would have been
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with regard -- I think we talked about that earlier.
You told us what your role was in that -- what you knew
about the reinstatement provision a couple of years
before he died, correct?
A Yes, that's right.
Q All right. we don't need to go over that
again. That, I understand. |
Let's look, if we can, at Exhibit Number 14.
(Exhibit 14 was marked for identification.)
Q Looking at that document, it Tooks like a
string that ends with an email from Mr. Spallina to Pam

and copied to yourself and David, correct?

A  Yes, that is correct.
Q Now that email -- the initial email in that
string is one from David Simon -- I'm guessing to

Mr. Spallina, although it's not clear, where it says,

"Last of the docs we could dig up.” Do you see that?

A I do.

Q My assumption, although it's not clear from
the email, is that there was -- oh, yeah, I'm sorry. At

the bottom you can see there's a PDF attachment, a
Document 9 PDF. Do you see that on Page 65797

A Yes.

Q Do you know what document he's referring to in

that email?
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A I don't.

Q If you would look at Exhibit Number 15,
please.

(Exhibit 15 was marked for identification.)

Q This document, 6508 through 6512, 1is a string
of emails that ends with one from you to Robert Spallina
copied to several people, correct?

A It appears that way so far, yes.

Q Take your time. 1Is that what that is?

A Yes.

Q The last email in that string is one that you
sent, correct?

A Yes.

Q When you say, "I think one of my --" This is
to Robert: "Pam, Scooter, 3ill, Lisa and I will be
discussing several related issues over the weekend," and
this 1is Saturday, March 16, 2013. "I think one of my
previous emails asked you to hold off doing anything
concerning the 1life insurance policy after a specific
date. Please continue to work with the dinsurance
company on our behalf."

what were you talking about there?
A I cannot remember.

Q If you would please Took at 6510. It's the

third page of that exhibit.
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A okay.

Q Do you see the reference to March 15, 2013
there from Spallina?

A I see March 15, 2013.

Q Right. 7:07 a.m., in the middle of that page?

A Yes, I do.

Q And Mr. Spallina wrote in this email string
that ends with your last email, "There is a break 1in
title and beneficiary designation prior to getting where
the confirmation letters state where we are today, Sy as
owner and the trust as beneficiary." Do you know what
they're talking about?

A I believe that I do.

Q what did you understand Mr. Spallina was
conveying by that message?

A That there was a previous owner or an initial
owner of this policy and that I think he was Tlearning
about the -- the chain of -- of ownership of the policy
from the very beginning and its iterations over time
when -- after speaking with the insurance company.

Q Did you understand this to be that
Mr. Spallina was told by the insurance company that
there was a break in title and beneficiary designation?

A well, I -- I'm -- only because I'm reading

what he said. I don't know what he assumed that meant,
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but I'm assuming from what I'm reading that he is saying
that there was some break there.

Q And this was in response to your email from --
it lTooks 1ike --

well, it looks Tike the times are a little bit

odd there. I'm not sure why that is.

A Right.

Q I wonder if one 1is eastern time and one 1is
central time?

A Between me and Robert?

Q Yeah. Could that have been possible?

A Anything's possible, but unlikely, I think.

Q well, in any event, when you received that,
did you understand what he was talking about?

A At the time, I probably did not.

Q Now, looking at Exhibit 16, please.

(Exhibit 16 was marked for identification.)

Q Do you know who Mr. welling is, before I ask
you any questions about the document?

A I believe that he was someone connected to the
insurance company.

Q I'd 1ike you, if you will, to take a moment
and read Exhibit Number 12 -- I'm sorry, Exhibit
Number 16, back to front, and then I want to ask you

some questions about it. 1It's not all that Tlong.
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A So you'd Tike me to read all the pages in the

email?
Q Yeah.
A okay.
Q Just take a moment to read it. The messages

are actually pretty brief.

MR. ROSE: While he's looking at that, 1'd
just state for the record that TS5253, at the
bottom, clearly supports the assertion of the
privilege.

MR. STAMOS: 1In as much as it includes Scott
welling on it, I'd have a hard time understanding
how that supports the existence of a privilege,
but --

MR. ROSE: Okay.

Q (By Mr. Stamos) Have you had a chance to read

that yet, Mr. Bernstein?

A Yes. I'm -- yes, I have.

Q I bet you recall this email string, correct?
A Yes.

Q It ends with a message from Mr. Spallina to

you which would have incTuded all the rest of it,
correct?
A Yes.

Q what's this about? what's the genesis of this
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1 | dispute that results in Mr. Spallina saying, "Ted, I'm

2 done with this matter”? what did you understand was

3 going to happen?

4 A The change in who was going to be handling the

5 | Tife insurance policy at -- at around this time.

6 Q It was changed from whom to whom?

7 A From the Tescher & Spaliina firm to Adam

8 | Simon.

9 Q Were there any discussions with the insurance
10 | company about that prior to the Tawsuit being filed in
11 | chicago?

12 MR. SIMON: Objection; speculation.
13 A I've -- I simply don't know.
14 Q You don't?
15 A I do not.
16 Q Now, when you then look at --
17 I'm sorry, we'll go to the next exhibit, which
18 | is -- it looks 1like Exhibit 17.
19 (Exhibit 17 was marked for identification.)
20 Q Now, looking at Exhibit Number 17, where
21 | Mr. Tescher writes, "I feel that we have serious
22 | conflicts in continuing to represent you as trustee to
23 | the Tlife 1insurance trust and need to withdraw from
24 | further representation,"” do you see that?
25 A I do.
McCorkle Litigation Services, Inc. 71
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Q Now, first, this document is an email string
that ends with Mr. Tescher sending an email to
Mr. welling, Mr. spallina and also to yourself, as well
as -the Simons, correct?

A Yes.,

Q You recall receiving this, do you?

A Now that I see 1it, I recall.

Q Now, where Mr. Tescher says that, "There's a
serious conflict continuing to represent you as trustee

of the 1ife insurance trust,” is he referring to the
1995 trust?
MR. SIMON: Objection; speculation.

A I believe that that's what he's referring to
here.

Q I take it that he withdraw from representing
you in that capacity as of this email?

A I -- I believe that to be the case.

Q Did they continue to represent you in any
other capacity after that date?

A Yes.

Q In what capacities did they continue to
represent you?

A As the -- counsel for the Shirley Bernstein

Trust.

Q Do they continue to be your attorney in that
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capacity?

A currently?

Q ves.

A They are not.

Q when did they cease being your attorney 1in
that capac{ty?

A Early 2014 is my recollection.

Q what led to that?

A what led to that was --

MR. ROSE: Wwell, Tet me -- to the extent he's
discussing communications he had with his former
counsel, they would be privileged, and I would
instruct him not to answer based upon any
communications with his counsel.

MR. STAMOS: Okay.

Q I don't agree with that, but I assume you're
going to follow your attorney's instruction not to
answer that?

A Yes.

Q ATl right. we don't need to say anymore, but
we'll certify that.

Leaving aside conversations then with

Mr. Spallina or Mr. Tescher, what led to their ceasing
to be your attorneys?

A My recollection is that they withdrew.
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Q okay.

A Again, we're going back quite a while, but I
believe what Ted to them not being my attorneys is that
they withdrew.

MR; ROSE: And just for the record, there are
aspects of that that are not privileged, but you
asked him about his -- I just advised him not to
disclose his private, confidential communication
with them while they were still his Tawyers. That
does not foreclose your questioning.

MR. STAMOS: No, what I asked him was what
other circumstances led to that other than --
without reference to such conversations, and he
said they withdrew.

Q Do you know why they withdrew?

A I -- I do know why they withdrew. There were
some questions within their firm about documents and
irregular -- irregularity around documents, and they
withdrew because I felt it was best for them to
withdraw.

Q what documents were there -- with regard to
what documents were there ijrregularities, as far as you
knew?

A There was an amendment to a trust document.

Q which trust?
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1 A Shirley Bernstein Trust.

2 Q  And finally Exhibit Number 18.

3 (Exhibit 18 was marked for identification.)

4 Q Are you ready?

5 A Yes.

6 Q Let me just back up a second. The document

7 | that you were taiking about that there was a problem

8 | with was a document which it appeared that the Tescher &
g | spallina firm had participated in backdating a signature
10 | by your father, correct? 1Is that your understanding of
11 | 1t?
12 A something along those Tines. I'm not quite
13 | sure that +it's backdating or creation of a document.
14 | I'm not sure that backdating would be the right way to
15 | describe that.
16 Q It included a notarization that was not
17 authentic, correct?
18 A There were -- there were two issues that arose
19 | out of that Taw firm that were highly irregular as far
20 | as I'm concerned.
21 Q what were those?
22 A One was a -- was the signing of a notarized
23 | document by a notary that was not proper, and the second
24 | was the creation or fabrication of a document by

25 | Mr. Spallina that -- that related to Shirley's trust
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document. It was, I believe, in the amended trust
document, but I'm going now by complete recollection
of --

Q Do you recall what the purpose of that
document was, the second document you're talking about?

A The purpose was to make changes to the
original trust document.

Q Any particu]ar'change that you can recall?

A No, not -- not, you know, sitting here without
the document, no.

Q The Tast document that I've shown you, this
Exhibit Number 18; this is Mr. Tescher -- it Tooks Tike
he's writing to you and your siblings in particular
about billing, correct?

Yes.

This is August 30, 2013, correct?

> O >

Yes, it 1is.

Q As of this date, he's still referring to the
fact that your father's - Tlooking at the second full
paragraph from the bottom - that your father's affairs
were not left in the best order and so forth, and also
some concern that Eliot's activity might be costing the
estate money, correct?

A That's what he says here, yes.

Q As of this time that this was written, you
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sti1]l were not aware of the existence of Exhibits 21 and
22, the draft unsigned "95 trust, correct? |
A I'm not sure.

Q Here's what I want to ask you: You're aware

that the 2000 trust is an insurance trust, correct?
It's for the purpose of receiving insurance proceeds,
correct?
MR. SIMON: Objection. Are you going to show
him the document?
MR. STAMOS: Yeah, I can. I was going to work
from memory, but we can.
That's Exhibit Number 23.
(Exhibit 23 was marked for identification.)

Q So, first, Tet me ask you this: I imagine
that your business, over the years that you've been
involved in selling 1ife insurance, you've dealt with
many customers or clients who have had insurance trusts,
correct?

A That is correct.

Q This is not the first time you've ever Tooked

at an insurance trust, the one you've just looked at,

correct?
A Also correct, yeah.
Q In your experience, the Tawyers who draft

trusts, for example this one, very often do what was
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done here, which is they provide a first page indicating
who prepared it with the Taw firm's name on 1it, right?
MR. SIMON: Objection; speculation.

Q Is that your experience to see that?

A Yes.

Q If you Took at Exhibit Number 24 and 25 --

Let's start with Number 24.
(Exhibits 24 and 25 were marked for
identification.)

Q Looking at 24, that's the trust dated July 25,
2012, correct?

A Yes, it is.

Q And number 25 1is a trust dated May 20, 2008,
correct? 7

A Yes.

Q And those are both prepared by the Tescher &
Spallina firm, right?

A Yes.

Q The three trusts that we have, at Teast that
we know are executed, each one of them identifies the
Taw firms who prepared them, correct?

A Yes.

Q In your experience as a 1ife insurance
professional, I'm sure you've had occasion over time to

be the first one advised that one of the insureds has
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died and then you participated in helping to make a
claim, correct?

A Yes.

Q In doing that, I'm sure you've interacted with
attorneys, including those who have drafted trusts as
part of that process, right?

A Yes.

Q Is it your experience, what I believe to bhe

universal among estates and trusts lawyers, that they
maintain trusts that they have drafted or estate plans
they have created because they're aware that down the
Tine when someone dies, number one, they might need to
find those documents, and number 2, the Tawyers hope to
get the business as part of the estate? Is that true in
your experience?

MR. SIMON: Objection; speculation, form.

MR. STAMOS: I'm asking for his experience.

MR. SIMON: He's not an attorney.

A That, I don't know. I mean, what their intent
is for drafting the documents and -- I can't say 1in
general terms --

Q Okay. But in your experience, have you ever
gone to a firm that drafted a trust and they didn't have
a copy of it?

A I don't know.
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Q Here, do you know if efforts were made to
contact the attorneys who are purported to have drafted
the 1995 trust to see if they had a copy of it?

A I believe that efforts were made to do that,
yes.

Q Did you Tearn what the results of that
investigation were?

A My recollection was the firm was absorbed by
another firm, or maybe there were two, you knbw,
iterations of this, but the firm is no longer in
existence and that they didn't keep the records or they
may have sent out something about records.

I'm just going by memory, so I can't be -- you
know, give you anything more than that.

Q Do you remember who told you that?

A I do believe that was Robert Spallina. I
think he was making those inquiries to the other firm.
It may have been David in chicago.

Q Now, David has testified that -- I'm speaking
roughly, but I beTlieve accurately in describing his
testimony, which is that he -- that when Simon created
the '95 trust, that David assisted him in preparing it
on the computer actually and Simon then took that
version and took it over to Hopkins & Sutter, the Taw

firm that they say prepared it, and that was the basis
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for the trust ultimately that Simon executed. Does that

sound familiar to you?

A It doesn't. It does not sound familiar that
Scooter was -- that David was creating a document on
a -- on a -- on a computer.

Q we now know that David testifies that there
was a document on the computer, correct, because that's
what Exhibit Number 21 1is, right?

A okay.

Q Okay? I mean, do you agree with me, that's
what we understand that to be?

A I do.

Q So the question I have for you is, did you
ever have a conversation with David in which he said --
when these communications were taking place with
Mr. Spallina about how do we approach, we can't find the
'95 trust and so forth, did pavid ever say anything to
you Tike, "You know, I put it on my computer to begin
with. Maybe I should check there"? Do you ever
remember any such conversation?

A I do not.

Q. When you Took at Exhibit Number 23, 1if you
would look at that, please, the first page indicates
that the 2000 trust is to receive the proceeds --

looking at the very first paragraph, the first sentence
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actually, was to receive the proceeds of some insurance
policies 1isted on Exhibit A, correct?

A Okay. I'm with you now. You want me looking
at 237

Q Yup. And Took at the first page of it, which
is 3893, the first text page.

A Okay. I'm with you.

Q This trust provides that the insurance
policies set forth in Schedule A, the proceeds of those
policies are going to be paid to the trust, right?

MR. SIMON: Objection; the document speaks for
itself.

MR. STAMOS: I'm asking +if that's his
understanding of it.

MR. SIMON: Same objection.

A I mean, the document says what it says.
Right?

Q It says that it transfers to the trustees of
this 2008 trust the Tife insurance policies set forth in
Schedule A, right?

MR. ROSE: Wait. Wwhich one are you looking
at?
MR. SIMON: Objection as to form of question.

That's not what it says.

MR. ROSE: which document are you 100k1ng at?
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Don't tell me the number.
MR. STAMOS: 1I'm looking --
MR. ROSE: What does it say on the front?
MR. STAMOS: Let's start again.
MR. ELIOT BERNSTEIN: Proskauer Rose trust.
MR. STAMOS: 1I'm Tooking at Exhibit 23. The
very first page indicates it was prepared by the

Proskauer firm. Do we all have that document in

front of us?

MR. SIMON: Yes.
THE WITNESS: Yes.

Q (By Mr. Stamos) All right. If you flip that
first page and go to TS3893, paragraph number 1, do we
agree that it says, "As and for a gift, the settlor
hereby assigns and transfers to the trustees and their
successors (together "the trustees"), the 1ife insurance
policies set forth in Schedule A."

MR. SIMON: Continue.

Q Do you see that?

MR. SIMON: continue.

Q well, it says other things as well, but -- you
can read as much as you -- read as much of it as you
want and then tell me whether you've read it.

MR. SIMON: 1Into the record. Read the whole

thing into the record.
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Q okay? You see that, correct?

A I see it.

Q A1l right. And then Schedule A includes 1in it
the Tife +insurance policy with regard to which we are
currently Tlitigating, right?

MR. SIMON: 1I'm going to object as to form,

because again you've misstated what paragraph 1

said.

A Yeah. I'm going to read it. "The Tife
insurance policies set forth in Schedule A annexed
hereto, and the settlor agrees to execute all such
assignments and changes of beneficiary and to do such
other acts and things as may be necessary in order to
make the trustees irrevocable absolute assignees of said
1ife insurance policies. The trustee shall hold said
policies together with any other property which may be
received by them in trust upon the terms and conditions
set forth herein. This trust shall be known as the
Simon Bernstein 2000 Insurance Trust."

And I don't believe this policy ever
received -- this trust ever received the policy, but
okay. |

Q I just want to establish first what it says,

see if we could agree what it says. I agree that's what
it -- you accurately read it. I agree with you.
@ McCorkle Litigation Services, Inc. 84
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A Okay.

Q Listed on Schedule A then, as being subject to
the words that you just read, is included the insurance
policy that we're litigating about, correct?

A Let me go to sub 2A.

Q Okay.

THE WITNESS: Do you have Schedule A?
MR. SIMON: It's the Tast page, I think.

Q It's the last page of that exhibit.

A Got 1it.

Q All right?

A T missed it at the top.

Q That's okay. And that includes the 1ife
insurance policy that we are litigating about in this
case, correct?

A That is correct.

Q Do you agree with me that this trust document

does not reference the existence of a prior trust that
had any interest in that insurance policy or any prior
trust at all, right?
MR. SIMON: 1I'm going to have to ask him to
read the entire document.
THE WITNESS: Yeah, I can't answer --
MR. SIMON: Go ahead.

A I can't answer that question without reading
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the whole document.

MR. SIMON: Go ahead.

Q well, it speaks for itself.

Let me ask you this: Are.you aware of whether
it does without reading it? Are you aware of whether it
references any 1995 trust or any other trust?

MR. SIMON: Objection; speculation. Not

allowing him to read it.

MR. STAMOS: No, no.' I'm just asking if he's
aware of it without reading it. It says what it
says. His reading is not going to change what it
says. I'm asking his state of mind.

Q Are you aware of whether or not that document
references the 1995 trust without having read it?

MR. SIMON: Objection; relevance.

Go ahead.

Q Do you know?

A I'm not -- I'm not aware.

Q Do you think that if this document did
reference the 1995 trust, that Mr. Spallina would have
commented on that?

MR. SIMON: Objection; speculation.

Q would you have expected him to tell you that
it did?

A Can you ask me that question again?
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Q Yeah. 1If this document said, for example,
"I'm replacing the '95 trust with this 2000 trust,"
would you have expected that Mr. Spallina would have
given you advice with regard to that fact, if it were a
fact?

MR. ROSE: I'm going to object, instruct him
not to answer based on communications he had with

Mr. Spallina, but you can ask the question with

regard to information that Spallina disseminated to

third parties or --

Q well, other than conversations that just
involved you and Mr. Spallina, but not excluding
communications that involved your siblings, Tlike so many
of these emails did, would you have expected in such
communications when you and he were talking about
whether we're going to use the 2000 trust and so forth,
if the 2000 trust had referenced the existence of a
prior trust, do you not think he would have brought that
to your attention so that you could decide what impact
that had on your view that the '95 trust still applied?

MR. SIMON: Objection; form.

A Honestly, I'm not sure. I can't, you know,
tell you or speculate as to what Spallina -- what the
expectations were of what was in this document.

Honestly, I -- I can't.
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MR. STAMOS: If you can give me just one

second, I want to confer with Mr. Horan for a

second.

(Recess taken.)

Q (By Mr. Stamos) If you would Took at Exhibit
24, please.

A Okay.

Q Is it your understanding that this document,
the Simon L. Bernstein Trust -- I'm sorry, let me start
again.

This document is dated July 25, 2012, correct?

A Yes. It's hard to read, but yes.

Q You understand this document treats all of
simon's children as predeceasing for the purpose of its
distribution, correct?

A I have not read this document, but -- so I
can't -- you know, I can't tell you that I agree with
you.

Q Are you aware, being one of those children, as

to whether you are a beneficiary or are entitled to any

distribution from the 2012 trust?
MR. SIMON: Objection; the document speaks for
itself.
A Do you want me to read the whole document? If

that's what it says, then that's what it says. If not,
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1 | then --

2 Q No, I don't -- that's not what I'm asking you.
3 | There's a reasonable amount of money involved here, and
4 | what I'm asking you 1is, as one of Simon's children, are
5 | you aware, personally aware -- not did you read this

6 | just now and what is it saying, but are you aware of

7 | whether you are a beneficiary of a trust that he left

8 | when he died?

9 | A I am -- I am aware of the trust when he died
10 | and I'm aware that I'm not a beneficiary.
11 Q Okay. That's what 2012 talks about, correct?
12 A correct.
13 Q Not only are you not a beneficiary, none of
14 | your siblings are beneficiaries, correct?
15 A You are correct.
16 Q was there a dispute in the family when you all
17 1earned_that your father was going to, in effect,
18 | disinherit his singling? 1I'm sorry, the siblings?
19 MR. ROSE: What time was that? DbDid you --
20 MR. STAMOS: Let me start again.
21 Q Prior to his death, you became aware that it
22 | was his plan that he was not going to leave money to his
23 children, correct?

24 A I did -- I'm aware of that.

25 Q And that lead to some discord in the family,
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correct?

A It did.

Q was there a call in which he participated, as
did the siblings, in which you attempted to get him to
change his mind or explain why his plan was not
appropriate? |

A NO.

Q There was no such call?

A There was no such call based on what you just
said that call was about.

Q Was there a call prior to his death that
involved inheritance, that involved the siblings and
your father?

A Yes.,

Q who said what to whom in that conference?

A Robert spallina explained that my father was
going to leave the -- his assets to ten grandchildren
equally.

Q when -- I ask you to -- if you could pick up
Exhibit Number 26, please.

(Exhibit 26 was marked for identification.)

Q Exhibit Number 26 was one of the documents
produced by the Tescher & Spallina firm. Have you seen
it before?

A Yes.
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Q The third page is a transcription so that we

could read what it actually said. Do you see that?

A Do I see what the third page 1is?

Q Yeah.

A Yes, I do.

Q what was the genesis of the facts surrounding

Pam writing this note?
MR. SIMON: Objection; speculation.

Q I'm asking what you know, not what you're
speculating about.

A Can you ask me the -- what -- the question
again, or what you're specifically asking me?

Q what do you understand to have been the
circumstances of the facts that led to Pam writing this
note to your father? why did she write it, as far as
you know? |

MR. SIMON: Objection.

A As far as I know, she read it -- she wrote it
because she was -- she was passionate about the fact
that the document -- that the estate plan did not
include some of Sy's beneficiaries.

Q Meaning several of the siblings, right?

A some of his children. Some of my siblings.

Q Did it exclude you as well?
A

It did.
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Q Did you encourage her to write that, or did
you know she was going to write that note when she wrote
it?

A I did not.

Q Did you take any view on the subject matter?

MR. SIM@N:' Objection.
Q The subject of the disinheritance.
MR. SIMON: Objection; relevance.

Q YOou may answer.

A Did I take any view to who?

Q Did you have a view internally as to the
appropriateness of your father's plan to disinherit some
of his children?

A Appropriateness, no. I encouraged --

Q You didn't have any --

A -- my father --

Q oh, go ahead, I'm sorry.

A T encouraged my father to go speak with his

Q

counsel about the fact that he received this and what he
should contemplate doing in receipt of it and how he was
feeling about it, and I encouraged him to talk to

counsel about it.

Ultimately, he left the estate plan in place

so that upon his death none of his estate passed to the

siblings, correct?

@
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1 MR. ROSE: Object to the form.

2 oh, that's your objection.

3 A He left the -- he Teft it 1in place.

4 Q Meaning that each of you and your siblings was
5 { deemed to have been predeceased for the purpose of his

6 | estate planning?

7 MR. SIMON: Objection; form.

8 Q Is that your understanding? If it's not, tell
9 | me. I mean, I don't -- I'm not going to --
10 MR. SIMON: well, the first time you said
11 "estate" and the second time you said "estate
12 planning”, which is much more general.
13 MR. STAMOS: I didn't mean a distinction.
14 Q I just want to establish, upon his death, no
15 | money as a consequence of his death passed or will have
16 | passed to you and your siblings if the '95 trust is
17 | never enforced and receives money through the insurance
18 | policy, right? |
19 A correct.
20 Q But the money will otherwise pass to all of
21 | your children, correct?
22 A To all of his grandchildren.
23 Q All of simon's grandchildren, including your
24 | children as well, correct?

25 A Correct.
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MR. STAMOS: Give me just one second.
THE WITNESS: Sure.

Q This is my final question, or just about:
whén you learned that Mr. Spallina had filed a claim
identifying himself as trustee of the '95 trust, did you
ever report to anyone in the insurance company or any
authority that he, in fact, was never the trustee of the
'95 trust?

A I did not.

Q Did you ever instruct him to take steps to
corfect any misimpression he might have caused others to
form as a result of him having made that claim?

A I'm not sure he caused misimpressions in
anybody, so I don't know, and I didn't have any
conversations with insurance companies.

MR. STAMOS: AlT right. That's all I have.

Thank you. |

THE WITNESS: You're welcome.
MR. ELIOT BERNSTEIN: Okay. I have a few
guestions.
CROSS-EXAMINATION
BY MR. ELIOT BERNSTEIN:

Q Ted, are you aware of a holographic will

Teaving some of the insurance proceeds to Maritza

Puccio?
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A I don't know what a holographic will is.
Q It's a document that was written to leave

Maritza a portion of the death benefit that Rachel
walker --
Did she give you documents at the hoSpita? the
night he died?
MR. SIMON: Objection; form. Wwhat's the
question? Did she give you documents?

Q Did Rachel -- do you know Rachel walker?

A I do.

Q on the night your father died, did she bring
documents to you at the hospital?

A I believe she did.

Q was one of those documents a document with a
check and a letter regarding Maritza Puccio?

A NO.

Q what documents did she bring you?

A My recollection is she brought me something --
things pertaining to Tiving wills. I'm not using
correct legal terms I'm sure, but DNRs and things Tike
that.

Q on the day your dad died, did you contact the
sheriff?

A NO.

Q on the day after he died, did you contact the
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sheriff?

A I don't recall.

Q Did you file a sheriff's report at all after
your father died?

A I don't recall.

Q Did you make any claims that Maritza Puccio,
his girifriend, might have poisoned him?

A NO.

Q You gave no statement to the sheriff?

MR. SIMON: Objection; asked and answered.
Don't answer.
Q Did you file a coroner's -- did you order a
coroner inquiry on the day your father died?
A I did not.
At any time?
I did not.

Do you know anybody who did?

Q
A
Q
A I believe the Palm Beach County did.
Q -Pa1m Beach County who?
A The County.
Q The County ordered a coroner's --
MR. SIMON: Asked and answered.
Q -- investigation?
MR. SIMON: Asked and answered.

Q Okay. why did they order 1it?
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MR. SIMON: Objection; speculation.
Q Have you seen the report?
A I believe so.
Q On the day after your -- on the morning after

your father died -- or actually that morning, did you go
to your father's house?

A what date are you asking me about?

Q September 13th.

A vyou know, it's a blurry time. I -- shortly
after dad died, I -- I went to his house,

Q wWere there sheriffs there?

A I believe some -- somebody from a law
enforcement agency showed up one of those days shortly
after dad died.

Q Did you speak with those sheriffs?

A I did.

Q what did you talk to them about?

A Not a Tot of recollection, but they were
asking me questions about things.

Q Like?

A Medication, what -- what amounts of

medication, if I knew what kind of medication he took or
was taking or things Tlike that.
Q Why were they there?
MR. SIMON: Objection; speculation.
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Q well, you met with the sheriff. Didn't you
wonder why he was at your father's house on the day he
died and you were giving statements to him?

MR. SIMON: Same objection.

A You -- did youlask me why Qere they there?

Q Yeah.

A I don't know. I can't remember why they were
there.

Q And you had no involvement in the call. Did

your attorney have any involvement in the call to the
sheriff that you're aware of?

A I don't -- I can't -- I don't think so. I
don't think so.

Q So you, to the best of your recollection, you
don't know who called the sheriff or contacted them?

MR. SIMON: Objection; form.
Q Are you aware the night your father died that

a call had been made to the hospital claiming that he

MR. ROSE: Can you hear this okay in Chicago?

had been poisoned?
A I'm not -- I'm not aware of a call that was
made where -- where it was claimed that he was poisoned.
Q You weren't aware of that?
A (Nonverbal response.)
Q Okay.
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I can't tell if you're acting Tike you're not able

to hear.

MR. STAMOS: No, we can hear. We got 1it.

MR. ROSE: Okay.

MR. STAMOS: Thank you.

MR. ROSE: You're welcome. I just saw your
tface, so...

MR. STAMOS: Thanks.

Q (By Mr. Eliot Bernstein) So you became aware
at some point that there was a coroner's inquiry and you
were aware that there was claims about his medication,
correct?

MR. SIMON: Objection; form.

Q That if he had been --

MR. ELIOT BERNSTEIN: 0Oh, okay. I'll skip
that for a second.

Q If this 1995 trust is lost and 1is not valid by
the court, you get no benefits whatsoever, correct?

MR. SIMON: Objection; speculation, and calls
for a legal conclusion.

Q Can you look at the trust document, either one
of those trust documents that were exhibited, and tell
me who the Taw firm is on that trust document.

A Tescher & Spallina's law firm?

Q No, the two 1995 trusts that you're claiming
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you're the trustee of. Wwho's the law firm that prepared
that document?

MR. STAMOS: Those are Exhibit 21 and 22.
THE WITNESS: oh, thank you, Jim.
21 and 227 oOf course I kept everything in
order except 21 and 22.
Do you have it? He's Tooking fof the Taw
firm's name? Is this 21 and 227
MR. SIMON: Yeah, these are 21 and 22. You
can just look at 1it.
A Are you asking me for the Taw firm on 21 and
227
Q Yes.
A I don't see a law firm.
Q You don't see a law firm on the trust
document?

A I don't.
Q Anywhere on the document, does it say who

prepared 1it?

MR. SIMON: Objection; asked and answered.
MR. ELIOT BERNSTEIN: Wwell, I'm asking him
is -- anywhere on the document, is there a
reference to a Taw firm.
MR. SIMON: Asked and answered.
A Not -- not that I see.
”Ccffiocralgoe, Lliﬁiignao?son (S 3e1r2v)1' CZEGS 3,_010n5c2. 100
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Q Are you aware of any claim that your father
had been poisoned by anybody? Have you ever heard that

claim in the course of these proceedings?

A I -- I have heard things about dad being
poisoned.

Q Did you report those things to the insurance
company? |

MR. SIMON: Objection; relevance.

MR. ELIOT BERNSTEIN: Well, there's a death
benefit claim, and I think it would be pretty
relevant, if somebody was murdered, who the
beneficiaries would be and how it would be paid and
if the dinsurance company should seek an
investigation.

MR. SIMON: You can ask the question.

MR. ELIOT BERNSTEIN: So --

Q Go right ahead.

A Cah you ask me the question again?

Q Did you report to the insurance company that
you had information that your father might have been
poisoned?

A I did not.

Q Did you report it to the federal court that
your father might have been poisoned?

A I have -- I have not.
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Q When you filed the lawsuit, did you notify
anybody that your father might have been poisoned?

A wWhich lawsuit?

Q The 1995 trust.

A I did not.

Q when you became trustee -- Robert Spallina
filed that original cTaim. when you became trustee, who
did you notify? Did you send out anything to the
beneficiaries?

A when I became the trustee of --

Q The successor trustee of this lost trust that
doesn't exist legally.

A Did I send anything to anybody?

Q Yeah.

MR. SIMON: Objection as to form.

Q Did you contact the beneficiaries by sending

them proper notice that you were trustee?
MR. SIMON: Objection as to form.

A I think all the beneficiaries were 1in
discussions, but I didn't.

Q Are you familiar with the laws regarding
successor trustees?

MR. SIMON: Objection; vague, asking for Tegal
conclusions.

MR. ELIOT BERNSTEIN: Okay.
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Q Is Adam Simon related to you?

MR. SIMON: 1It's an easy question. No.

A T don't think so, no. |

Q Is he related to your sister's husband?

A He 1is.

Q He is. And does your sister stand to lose all
of her benefit if this trust can't be proven and the
money gets paid to the estate?

MR. SIMON: Objection; speculation, calls for

a legal conclusion.

A No -- no idea.

Q So you know that +if the trust doesn't succeed

and the money's paid to the estate, you, because you're
considered predeceased, don't get benefit, but you're
not sure about your sister who's also considered
predeceased?
MR. SIMON: Objection as to form; makes a
legal conclusion that's not necessarily correct.
I wouldn't even answer that one.
Continue.
MR. ELIOT BERNSTEIN: oOkay. So we'll certify
that to take up with the judge.
MR. SIMON: Please.
MR. ELIOT BERNSTEIN: Okay.

Q Do you think that notifying an insurance
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company of a potential claim that the insured was
murdered 1is appropriate in your experience as an

insurance agent?

MR. SIMON: Objection; speculation, form.
You can try to answer.

A I think you're asking me, if I knew that

somebody was murdered -- would I notify an +insurance

company if I knew that somebddy was murdered.

Q If you thought somebody was murdered.

A would I notify an insurance company if I had

reason to be involved in that situation, I think what
you're asking me is, if I had that knowledge, I would

notify an +insurance company.

Q when you filed this Tawsuit, you filed a

breach of contract lawsuit, correct?

A I'm not sure.

Q well, you're the plaintiff. You filed the

Tawsuit --

MR. SIMON: Show him the Complaint. That's
what it's for.
Q So you're not sure --

MR. SIMON: Show him the Complaint, Mr.
Bernstein.

MR. ELIOT BERNSTEIN: That's a good enough

answer.
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Q  Wwhat type of lawsuit did you file with the
federal court?

MR. SIMON: Objection. Show him the

CompTlaint, please.

Q I'm just asking based on your knowledge.

A And I'm -- and I'm not a lawyer, and I don't
have the document, and the type of lawsuit that was
filed, without Tlooking at something, I can't tell you.

Q So you're the trustee of this trust and you
filed as a plaintiff a lawsuit and you don't know what
kind of Tawsuit? |

MR. SIMON: Objection; speculation,
argumentative. Wwe've asked you several times to
give him the Complaint which would give you the
answer you're looking for, Mr. Bernstein, so please
continue.

MR. ELIOT BERNSTEIN: I'm just asking for his
knowledge.

MR. SIMON: I'm just asking you to continue.
we'll just stop. We can just stop.

MR. ELIOT BERNSTEIN: I'm just asking for his
knowledge.

MR. SIMON: Then go ahead.

Q So, based on your knowledge, you are claiming

that you have no idea how you filed this Tawsuit?
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1 MR. SIMON: Objection. That's not what

2 he's -- you're testifying for him. Ask him a

3 question.

4 Q Did you deliver the documents that you got

5 | from Rachel walker at the hospital to any party?

6 A Other than the hbspita1?

7 Q  Yeah.

8 A Deliver them? I don't recall, Eliot.

9 Q where are those documents?
10 A I don't recall that either.
11 Q well, Rachel walker, you sent her to get
12 documents from the home of Simon after he died, correct?
13 A I believe I did.
14 Q And they were estate documents, correct?
15 A I think I understand what you're asking me,
16 and, yes, they were -- they were documents that were
17 | part of his estate planning.
18 Q And I'm asking you if you know where they are.
19 A I think I answered. I don't recall right now
20 | where they are.
21 Q Were you 1in custody of simon's personal
22 | property and possessions after he died?
23 MR. SIMON: Objection; relevance.
24 A Was I in custody? cCan you clarify "custody”
25 | for me?
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Q well, were you 1in charge of Simon's personal
property to remove documents off the estate when he
died?

MR. SIMON: Objection; relevance.

A I don't understand the question.

Q well, we have missing documents, Ted --

A Yes.

Q -- as you're aware, estate documents, trusts.

Rachel came with --

How many documents did she give you that

night?
MR. SIMON: Objection; form. That's not
even --
Q Approximately how many documents did she bring

to you that were estate planning documents?

A A couple.

Q And then you have no idea where you have those
documents?

A No. At this time, I don't.

Q In thése documents, you weren't aware of any
documents that were supposed to be tendered back to the
estate?

MR. SIMON: Objection.
Q You removed property from the estate or had

someone remove 1t on your behalf. Did you have it
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returned to the estate?

MR. SIMON: Objection; form. Didn't let him
answer. Compound questions.

Q Were you requested by any’parties to turn
those documents over to them?
A I don't believe so.

MR. ELIOT BERNSTEIN: 1I'd Tike to submit this_
as an exhibit. Can we get a copy of that real
quick.

(Recess taken.)

(Exhibit A was marked for identification.)

MR. STAMOS: Can you describe that for us? we
don't have a copy. _

Q (By Mr. Eliot Bernstein) Ted, could you
describe that document.

MR. ROSE: (Indicating.)

MR. STAMOS: Is that the police report
document?

MR. ELIOT BERNSTEIN: Yes.

MR. STAMOS: Yeah, we have that. I think we
have that.

MR. ROSE: I'm just trying to be helpful.

MR. STAMOS: Thank you.

Is that topped by the February 11, 2014 fax

number -- fax legend?
<é> McCorkle Litigation Services, Inc. 108
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MR. ROSE: This one says January 31, '13.

MR. STAMOS: O©h.

MR. ROSE: The report entry though is --
starts with the words "on 9/13/12 at 12:11 hours."”

MR. STAMOS: Oh, okay. Wwe don't have that
one. All right.

THE WITNESS: Okay.

Q (By Mr. Eliot Bernstein) You were talking to

the sheriff's department on this day, correct?

A Yes, I was.
Q And that's the day your father died, right?
A Yes.

Q Did you advise the sheriff's department that

your father might have been overdosed or the 1likes by

his girlfriend?

A NO.
Q NO?
A No.

Q okay. were you advised by anybody that your

father could have been overdosed?

A Yes.

Q That's good. So now you're remembering that

you did talk to the sheriff's department that day?

MR. SIMON: Objection; move to strike,

argumentative.
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Q Did you voice concerns to Delray Hospital that
your father might have been overdosed or taken too much
medication?

MR. SIMON: Objection; asked and answered.
Okay. Can you read in the 11th Tine.
what 1is the first word?

Q It will be at the end of that sentence. "He,"
being you, Ted, "said," can you read that?

A "He said he voiced his concerns to the doctors
at Delray Community Hospital but they advised there did
not appear to be any suspicious circumstances
surrounding Simon's death and they would not be

conducting an autopsy."

Q Can you keep reading the next sentence,
please.
A "Ted contacted both a private company and the

Palm Beach County Medical Examiner's Office regarding
having an autopsy conducted.”
Q would you Tike to change your prior statement?
MR. SIMON:. Objection; argumentative, form.

Q Does that say you contacted the private

‘autopsy firm?

MR. SIMON: Objection.
A It says, "Regarding.”

MR. SIMON: Document says what it says.
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Q Did you contact a private company regarding
doing an aufopsy?
A I believe that 1 did.
Q oh, now you did, okay.

MR. SIMON: Objection; move to strike,
argumentative.

Q Did you contact the Palm Beach County Medical
Examiner's O0ffice about having an autopsy?

A I can't recall.

Q well, read the next 1line. Did you tell a
sheriff's deputy that? |

A which 1ine are you asking me to read?

Q The one that is -- I think it's 1ike 14. Hold
on.

MR. SIMON: Eliot, I'm going to give you two
more questions, and then we're going to do my
guestions, and then I'm going to stop.

MR. ELIOT BERNSTEIN: I've got a few more
questions.

MR. SIMON: You've got two.

MR. ELIOT BERNSTEIN: And these are very
serious questions, so please. This could have --
you know, potential murder of my father. I know
you're concerned because my father spoonfed you his
whole 1ife.

Mcch‘é"cra'ﬂoe, PR ¢ 3e1rzv)1 63-0052 e




O 0 N O T Rk W N0 R

NONORN NN N R B R R R R
9 N - ¥ A = 2 U= T = « BN S« ) B ¥ 5 B - VN A Y ™

Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 113 of 282 PagelD 2879

Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435
MR. SIMON: Nobody from the insurance
department --

Q Ted, on Line 15 --

MR. SIMON: Wwe're done now.

Q -- Ted contacted -- it starts with "Ted
contacted.” Could you read that into the record,
please.

MR. SIMON: You can read that.

Q Three 1lines up from the bottom of the first
paragraph.

A "Ted contacted both the private company and

the Eé]m Beach County Medical Examiner's 0Office
regarding having an autopsy conducted. Both advised he
should contact the Palm Beach County Sheriff's office."”
Q Did you contact the Palm Beach County
Sheriff's office?
A I don't remember.
MR. SIMON: We're done.
Q You don't recall that you're --
MR. ELIOT BERNSTEIN: 1I'm not done. I have
questions.
MR. SIMON: You're done. We agreed to five to
eight. I'm going to ask him two questions and then
we're out of here.

MR. ELIOT BERNSTEIN: Then you're out of time.

McCorkle Litigation Services, Inc. 112
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MR. SIMON: Come on.

okay.

MR. ELIOT BERNSTEIN: Yeah.

(Mr. simon and Mr. Ted Bernstein exit the

room.)

MR. ROSE: We're temporarily off the record.

(Recess taken.)

MR. SIMON: This is Adam Simon. I just have
two or three questions.

MR. ELIOT BERNSTEIN: Wwell -~ so you're
interrupting my line of questioning? I was
questioning. So we should take this up with the
judge to give me more time?

MR. SIMON: Please do.

MR. ELIOT BERNSTEIN: Okay, we will.

MR. SIMON: Please do. Please. Please do.
Yeah, the judge has been so --

(Cross-talking. Interruption by the

reporter.)

MR. ELIOT BERNSTEIN: Your father would be
ashamed.

MR. SIMON: ATl right. You guys ready?

MR. STAMOS: We're ready.

CROSS-EXAMINATION

BY MR. SIMON:

McCorkle Litigation Services, Inc. 113
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Q Ted, we talked about the 2000 insurance trust,

correct?
CA Yes.
Q Have you seen any documents produced by anyone

that assigned the ownership of the Capital Bankers
policy to the 2000 trust?

A No, I haven't. It's my understanding that
that -- that trust never received any assets, didn't
receive the insurance policy, was never named as a

beneficiary.

Q Never named as a beneficiary or an owner,
correct? |

A Or an owner.

Q Around the time of the reinstatement of the

policy that you discussed, did you have any
conversations with your father regarding the beneficiary

of the policy and the purpose of the policy?

A I did.
Q And can you describe that conversation.
A So we were having conversations at that time

about a buy/sell agreement, you know, buying each other
out of the business as he was winding things down in his
career, and I wanted a 1life +insurance policy because we
were partners in that business and I, you know, was

hoping that we would get a 1life insurance policy, but he
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made it, you know, emphatically clear, and I knew it
from the reinstatement process, and I also just knew it
from his medical history, that there was really Tlittle
chance or no chance of getting another Tife insurance
poticy on his Tife. So I thought it might be easy to
use existing life insurance and just change the
beneficiary portion of the policy to take care of the
needs that we would have needed in the buy/sell
agreement discussions, but he was unwilling to do that.
I guess he was unwilling to do that because he felt it
was part of his overall plan to have those Tife
insurance policies, you know, do other things to be left
obviously for his children through the trust.

MR. SIMON: I have nothing further.

MR. ELIOT BERNSTEINQ I'd Tike to ask you a

question on that.

RECROSS EXAMINATION
BY MR. ELIOT BERNSTEIN:

Q You mentioned the policy. You're the trustee
of this lost trust. Do you have possession of the
policy?

A I think I have a copy of the policy.

Q A fully executed Tife insurance policy?

MR. SIMON: Objection; relevance.

Q Have you produced that policy to the court?

McCorkle Litigation Services, Inc.
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MR. SIMON: Objection; relevance. The
policy's been paid out by the carrier.

Q The policy, do you have a copy of the actual
policy from the carrier?

A A copy of the policy? I think so.

Q Fully executed?

MR. SIMON: Objection.

A I don't know what that means.

Q A bo1icy that has all the pages to it that's a
complete policy, that's got the beneficiaries, the death
benefits, all that listed out. A copy of the policy.

MR. SIMON: Objection; form --

Q Do you have possession of that?

MR. SIMON: Objection; form. oObjection;
foundation.

Q Do you have the policy?

MR. SIMON: Objection, relevance.

A I believe I have a copy of what the insurance
company sent during this time of reinstatement. I
believe I have a copy of the insurance policy. whether
executed, I -- I don't know what they deem executed.

Q You have a copy of the insurance policy, okay.
Have you given that in your production?

MR. SIMON: Objection; misstated his answer.

Q I asked you did you put it in production. You
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haven't answered.
MR. SIMON: He said he saw it in production.
He said what was produced.
Q No. I asked you, did you put your copy of the
policy in production. You were supposed to --
MR. SIMON: No, you didn't.
Q -- put all your documents.
MR. SIMON: That's not what you said. That's
not what he said. He said he found the documents
through production.

Q Did you put the policy 1in with your production

documents?
A I'm not sure.
Q You were asked by the court to produce

documents. Did you produce all your documents?
A I don't know if I was asked by a court to
produce documents, but...
Q Okay. Wwe had to do a Rule 26 document
request. You're the plaintiff. You produced documents.
MR. SIMON: I'm going to object to this 1ine
of questioning. He has answered about the policy.
He believes he had a copy. He's not sure if --
Q You believe you had a copy --
(Cross-talking. 1Interruption by the

reporter.)
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Q Did you put the copy of the policy you claim
to have with your production to the court when you
produced?

A I'm not sure.

MR. SIMON: 3Jim, we're ten minutes over the
agreed time. Do you have anything further?
MR. STAMOS: I just have one additional
guestion, 1if you don't mind.
REDIRECT EXAMINATION
BY MR. STAMOS:

Q. You described this conversation you had with
your father a moment ago about the trust, how it related
to the buy/sell and so forth. Do you recall that
question and answer you just gave?

A Yes, I do.

Q And apropos of that conversation and any
other -- apropos of that conversation, you understand
that if the court recognizes the '95 trust as being the
appropriate beneficiary for the policy, that you will
receive 20 percent of the proceeds, and that if the
court doesn't recognize the '98 [sic] trust as the
beneficiary of the insurance policy in question, you
will receive none of the proceeds of that policy,
correct?

MR. SIMON: Objection; it's a legal conclusion
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1 which 1is probably inaccurate.
2 Q I'm asking your understanding.
3 MR. SIMON: Relevance. His understanding is
4 not going to determine that.
5 A It's my understanding that if the trust 1is
6 | determined not to be the beneficiary of the insurance
7 | policy, that I will not receive whatever it was I was
8 | supposed to receive. That's my -- what I understand.
9 | Anything else, I don't -- I don't know.
10 Q Just one last -- but the corollary of that is
11 | your notion that if the court does recognize the trust
12 | as being the beneficiary, you'll receive something;
13 | you're just not sure what it is?
14 A That's correct.
15 MR. STAMOS: oOkay. Thanks. That's all I
16 have.
17 MR. SIMON: I just have one more.
18 RECROSS EXAMINATION
19 BY MR. SIMON:
20 Q Do you understand that there is a third
21 | possibility, that even if the trust +is not acknowledged,
22 | it may not go to the estate? It could possibly be
23 | decided to go somewhere else by the judge? Do you
24 | understand that?
25 A I do understand that.

@ A McCorkle Litigation Services, Inc. - 119
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MR. ELIOT BERNSTEIN: o0kay. I have one last
guestion.
MR. STAMOS: Let me ask -- let me follow that
up.
REDIRECT EXAMINATION
BY MR. STAMOS:

Q where do you understand to be the third
possibility as the destination for the proceeds of the
policy?

A So there's, you know, all kinds of

possibilities of where insurance proceeds can go when
they're up for grabs like that and --

MR. SIMON: And I'm going to object, because
this 1is all legal conclusion for the judge to
decide.

MR. STAMOS: I'm just following up your
question. You asked him was there a third
possibility; he said yes. I'm just trying to find
out what third possibility he understands that
there is.

MR. SIMON: I said third possibility that the
judge would determine. That was my question.

MR. STAMOS: Yeah. well, Adam, I'm just
asking what he understands. If he has no

understanding, he can tell me that and we can go
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home.
A I understand that there's infinite

possibilities of where it could go in the event that a
judge makes a ruling on where they go.
MR. ELIOT BERNSTEIN: oOkay. I have one last
question.
RECROSS EXAMINATION
BY MR. ELIOT BERNSTEIN:

Q Ted, what's the primary beneficiary on the
policy that you possess?

A The primary beneficiary, if I recall, was a --
was a -- I think it was a voluntary employee benefit
plan.

Q would that happen to be LasSalle National
Trust? 7

A oh, boy, T -- I don't know.

Q You don't know who the primary beneficiary on
the policy that you're the trustee for is?

MR. SIMON: Objection; asked and answered,
argumentative.

We're done. Let's go.
Q One more question.

MR. SIMON: No. We're done.
Q who's the contingent beneficiary named on it?

Are you aware your father -- of his heavy
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metal poison test, Ted? Ted?
MR. ROSE: I think Adam's terminated the
deposition, so --
MR. SIMON: Yeah. We're way past --
MR. ROSE: You have no further questions 1in
Chicago, right?
MR. SIMON: Way past.
MR. STAMOS: No, we're all set.
MR. ROSE: Have a good night, guys.
(Mr. Simon and Mr. Ted Bernstein exit the
room. )
(Deposition concluded at 8:15 p.m.)
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Under penalties of perjury, I declare that I have

read the foregoing transcript and that the facts stated
in it are true.
Date TED BERNSTEIN
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CERTIFICATE OF OATH

STATE OF FLORIDA

N NS

COUNTY OF PALM BEACH ))

I, Lisa Gropper, Registered Professional Reporter, -

Florida Professional Reporter, Notary Public, State of
Florida, certify that TED BERNSTEIN personally appeared
hefore me on the 6th day of May, 2015 and was duly
sworn.

WITNESS MY HAND AND OFFICIAL SEAL this 19th day of

May, 2015.

LISA GROPPER, RPR, FPR

Notary Public, State of Florida
My Commission No.: EEI136111

My Commission Expires: 11/18/2015

McCorkle Litigation Services, Inc.

Chicago, ITlinois (312) 263-0052

125




i A W N

O G ~N

10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 126 of 282 PagelD 2892
Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

CERTIFICATE OF REPORTER

STATE OF FLORIDA

S N/

COUNTY OF PALM BEACH )

I, LISA GROPPER, Registered Professional Reporter,
Florida Professional Reporter, do hereby certify that I
was authorized to and did stenographically report the
deposition of TED BERNSTEIN; that a review of the
transcript was requested; and that the foregoing
transcript is a true record of my stenographic notes.

I FURTHER CERTIFY that I am not a relative,
employee, or counsel of any of the parties, nor am I a
relative or employee of any of the parties' attorney or
counsel connected with the action, nor am I financially
interested in the action.

Dated this 19th day of may, 2015.

Lisa Gropper, R.P.R., F.P.R.
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McCorkle Litigation Services, Inc.
200 N. Lasalle Street - Ssuite 2900
Chicago, I11inois 60601
(312) 263-0052

May 19, 2015

The Simon Law Firm

303 East wacker Drive
Suite 2725 .
Chicago, Illinois 60601
ATTN: Adam M. Simon, Esq.

RE: SIMON BERNSTEIN IRREVOCABLE TRUST VS. HERITAGE
UNION LIFE INSURANCE

Dear Mr. Simon,

Enclosed please find the deposition transcript of
TED BERNSTEIN in the above-captioned case taken on
May 6, 2015.

Please have Mr. Bernstein read your transcript copy
and sign the attached errata sheet. Make a copy of the
errata sheet to attach to your copy of the transcript,
and then please forward the original errata sheet back
to our office.

Please make arrangements to have this accomplished
as soon as possible. The failure to read and sign the
deposition could be constituted as a waiver if not
accomplished within a reasonable period of time.

Your attention to this matter is appreciated.

Sincerely,

Lisa Gropper, RPR, FPR
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PALY BREACH COUNTY SHERTIV P
CASE NOD. 1213131z ‘ OFFENSE REP DFRPT : ?' rETCE CASE NO.P?2¥213I.§

DIGPCSYTION: ZuLu

ON $713/12 AT 1211 HOURS, Y RESPONDED 70 7620 LYONS HEAD LANE,

UNTNCORPORATED: BOCA RATON, ¥L., AND NEY WITH TEZD BERNSTEIN AxD

WIS BIATER AND BROTHER, LISA FRIEDSTEIN AND ELLIOT DERNSYEIR,

IN REFERENCE T0 A POLICE ASSIST. TED ADVISED NIZ PATHER, AIMON
BERNSTEIN WAS TAKEN TO DELRAY COMMUNITY BOSPITAL AT 1000 HOURS ON
9/12/12 AND PABSED AWAY AT 0100 HOURS OF 8/13/12. NE EXPLATNED

WHILE AT THR EOSPITAL HE WAH ALVYSED DY BIMON'S CARETAKER, RACHEL X
WALKER THAY 2YNON'E LIVE-IM OYRLYRIEND, MARITZA PUCCIO MIGHT RAVE
FROVIDED SIMON NITH A LARGER THEN PRESGRIBED DOSE OF HIS

SIS MEDICATION AB WELL AS ONE OF HER PRESCRIZED Z00SMT
SLEEPING PILLS, WHICH COULD UF QAUSED MY DEATH, HE 8ATD RE VOIGRD
BIF CONCERNB TO D8E DRUTORH AT DELRAY COMMUNITY HOSPITAL BUY

THEY ADVISFD THERE DID NOT APPFAR 70 BE ANY SUSPICIOUS JIRCUNSTANCES
SURROUNDING SINON'S DEASH AND THEY WOULD ROT BE CONDUGYING AN AUTOOPY.
TRD CONTACTED BOTH R PRIVATE CONPANY AND THE DALY BEACH COUNTY
HEDICAL EXAMYNER'S OFFICE REGARDING HAVING AN AUTOSPY CONDUCTED.

BOTH ADVISSD HE SHOULD CONTACT THE PALM BRACH COUNTY EHERIPY!S QFFICE.

AFTER BERRKYNG WITH TBD, I BPOKE WITH RACHEL. RACHEL, STARTED

" BY TELLING KB THRT STHON QUPFERED PROM SEVERAL AITMENTS TO INCLUDE,
IphECHUE IR D e D 38 TR, APPROXIMATELY
2 YEARS A0, WHICH WhS (we OF. SEVERAL Rhiiie TR,

SINON WAS RECENTLY PTACED ON JUSEstussr FoR THE Lbriovry, WaIcH
SHE EAID EYFECTED HYS MENTAL FACULTIES. RACHRL ADVICED WREN SHE
ARRIVED AT SYsON'S EOUSE AT 0830 MOURS OF $/12/12, SHE FOURD STMON
LYING ON THE CQUCH IN THE LIVING ROON. HE WAS AWAKE AND

BREATHING BUMY EE HAD A VERY LOW HEART BEAT AND WAD UNAWARE OF

IS SURROUNDINGS. RACHRL SAID SHORTLY AVTER HER ARRIVAL MARITZA
REPURNED HOME. THEY HAD A BRIEF ARGUNENT OVER WEETHER OR NOT

THEY SHOUED PRING SINON T0 THE EOSPITAL A3 RAGHEL SAYS MARITZA

DID ROT BELIEVE EE NEEDED TG GO TO THE HOSPITAL AT THIS TIME.
RACHEL SAYD TRAT SHE FINALLY 70LD MARITZA THAT SHE WAS GOING TO TAKE
EIX 70O THE HEDSPITAL BY HERSELP. &HB SATD SHR LE¥FT THX HOUSE
APPROXIMATELY 1000 HOURE FOR YHE ROSPITAL. RACHEL WEN? ONT0 TELL
XE THAT MARITYA PROVIDED BIKON WITR ONE OF HER DRRRORTRRD BRISE
SLEEPING PILLI ON THE NTGHT OF% 5/8/12, ©SHE ALSO OAID BINON Wag
PRESCRIBED 100 UE& RTINS YL ON 9/7/12 MND SHE BELIEVE
THAT WARITZA WAS PROVIDING SIMON WITH LARGER THEN PREGCRIRED DOSRG
or ZHIRNIKES. PACHEL TOLD WE SHE BELITEVED THRRZ WRERR ONLY

30 PILLS LEFT IN THE BOTYLE AT THE TIMR OF STMON'S DEATH. I LATER
COUNTRD THE BOTTLR OF JRTRAFRMLIOS.  gHERR WERE 0.5 PILL3 IN THE

i averis

printed by Employss I #1 9205 op January 31, 2013 12:03:53EK
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Robert Spallina

From: Ted Bernstein [tbernstein@lifeinsuranceconcepts.com)
Sent: Friday, October 19, 2012 12:32 PM

To: Robert Spallina; Pam Simon

Subject: RE: Update

Robert,

We believe we have a solution to the life insurance policy which provides the desired result.
We would like to discuss this with you at your earliest convenience. Until we have this
conversation, please do not process anything further with the insurance company as we would
like to avoid any unnecessary confusion for them. Pam, her husband Scooter, and I would like

to have this initial conversation with you,

Let me know what is good for you and I can coordinate with Pam and Scooter.
Take care...

----- Original Message-----

From: Robert Spallina [mailto:rspallina@tescherspallina.com]
Sent: Friday, October 19, 2612 7:12 AM

To: Pam Simon

€c¢: Ted Bernstein

Subject: Re: Update

Pam - My office is processing the claim as your father was the owner of the policy and the
proceeds will likely be paid to the estate in the absence of finding the trust. As I
mentioned previously there was a discussion with the carrier about possibly using the 2009
trust (the one you are carved out of but would be split 5 ways according to Ted) but I'm not
sure that we will achieve that result. 11:88 on Tuesday your time is my lunch hour. I am out
of the office all day and will reach out to you on Monday as my calendar is fairly packed
next week and a status call will have to be later in the day sometime next week. Have a nice

weekend.

Sent from my iPhone

On Qct 19, 2812, at 6:32 AM, "Pam Simon" <pambsimon@me.com> wrote:

> Hi Robert - I have the ss4 on the 1995 irrevocable trust so we should be able to take care
of getting the payment. If you already have the death claim package from the carrier can you
overnight it to me and we will take care of the payout? If you don't have the package, can
you send me an original death certificate and I will request it from the carrier?

> Also, we would like to do a family status call Tuesday at I1 am

> chicago time. Pls let us know if that works for you? Have a nice

> weekend - Pam Simon

>

» Thanks

"> Pam

>

> On Oct 15, 2012, at 10:12 AM, Robert Spallina <rspallina@tescherspallina.com> wrote:
>

>> Call me now

>

¥ mmmm Original Message-----

»>> From: Pam Simon [mailto:pambsimon@me.com]

| A 77 EXHIBIT

| Datg_—— %

TS004966
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>> Sent: Monday, October 15, 2012711111 AM

»>> To: Robert Spallina

>> Subject: Re: Call 16/ 16/12 Tuesday 3:30 pm Chicago time
>>

>> I have some on the trust - should only be a few minutes

>>
>> On Oct 15, 2012, at 8:36 AM, Robert Spallina

>> <rspallina@tescherspallina.com> wrote:
>>

>>> There are no updates at this time
>»>

>>> Sent from my iPhone

>3

»>> On Oct 15, 2012, at 8:49 AM, "Pam Simon" <pambsimon@me.com> wrote:

3>
>»»> Hi all - do you have time.for status?

TS0049686
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From: Ted Bermnsleln [lhemsteln@ilfelnsurammepts <om)

Senk: Wedneeday, December 05, 2012 601 PM
To: Robedd Spaliing; Pam Simon

. Simaon David Scooter; Siman Fam
Subject; RE: Praceeds

OK Robert, we undarstand and | will distribute the document to each of my siblings this evening if i can get to it,
atherwise tomorrew maraing for sure,

me* R;ﬂ;gﬁ: Spalf'na [mallIn rspaﬂsrié@lischeﬁpaﬂlmm]
Sent: Vednesday, December 05, 2012 10:24 AM

Ta: Fam Simon

€e: Ted Bamslain; Siman David Scooter; Simen Pam
Subject: RE: Proceads

Eliat is re;prmenled and I cum send nathing 1o him direetly. If you all want to sead it to him then by all means
do so. Keep in mind that he is likely to send it to his attorney anyway. I will teave i to your diseretion,

From: Pam Simon [mailte:pambsmon@iclond eot]
Sent: Wednesday, December 05, 2012 9:58 AM

Ta: Roberl Spallina

Cez Ted Bematein; Simon David Seooter; Siman Pam
Subject: Re; Proceeds

Hi Rebert Did yoit send to Eliot yet - prob a good stani,

Qit Dex 3, 2012, at 1:35 PM, Robert Spalling =<rspall]

Yes — but Eliot’s counsel will probably hold things up

From: Pam Simoen {maitto: pamibsis nidl.
Sent: Monday, December 03, 2012 12:12 PM

To: Robent Spalling

Ce: Ted Bernsteln; Simon David Scooter; Simon Fam

Subjeet: Re: Proceeds

A 7T EXHIBIT 0 i_
rmsking

Deponent—r ;
| .aleliS ,TLG ?

Hi Robeit - seooter will send you but can you send out for signstures? Thanks

t’\IW'\VDEPOBOO!_C‘OM _

On Dec 3, 2012, at 9:48 AM, Robert Spailing <mspallinag

TE0044E89
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Please have him send ite the dm:.llmenl for my review and mp}f all I want to
make sure we have an agreement among all before 1 speak o the carrier.

Fram: Pam Simon [mailto:
Sent: Sunday, December 02, 2012 7:39 AM

Tas Rabert Spaliina

Ce; Ted Bernsiein: Simon David Scooter; Simon Pam
Suliject: Re: Proceeds

Hi Robert - can you eall Scooter as he has a copy of the document you can
cireulate tor signaiures to release the proceeds, 312-909-0369 Thx

Oni Nov 19, 2012, at 12:14 PM, "David (Scooter) Sitnon”

<dsimonZnsipeorp cm=> winlé;

May be available ta achiave 8i's intendsd resulis tirough waiver
and sefilemnsnl agreement,
Please have Mr. Spallina eall my cell phone 312 909 0360
DnNov 19, 2012, a1 1:11 PM, *Pam Simon”

ihbsimanFictand com= Wrale: :

Iz the 20{0) trust an irrevocable trust?

On Nov 19, 2012, at 11:57 AM, Robert Spatlina
- <rapallinaf@iescherspallira.com= vl

We are nod responding (o them with
the document from 2000, Wa
discussed that atnd you are carved out
under that docement. We need to
find the 1995 trast ASAP

From: Pam Simon
Immlia'ﬁamEstm&n*"&'h;‘[ﬁud.mm}
Sent: Monday, November 19, 2012
12:36 PM

To: Ted Berastein

Ce: Rober Spaflina

Subject: Re: Procgeds

Fis send the execuled trust docurnent
. before v respond to herilage
H

TS004450
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On Nov 19,2012, at 9:13 AM, Ted

Highiy onlikely they
will use anothes trust -
whiat is S0P when
doe can't be found?

Ted Bamst=in
361-283-8984

Sent from my
Samsung Galaxy -
Note™

e (iriginial
message -
Zubject: RE: Proceeds
From: Robert Spallina
<“apallina@ieschersp
alfine com=

To: Pam Simon
nbsimo@icloud.
CC: RE: Praceeds

Heritage responded
back that they need a
copy of the irust
instrument,
Wedonothave a
copy and the only
execided bust
document thal we
have

in which the policy is
listed as an assel is
the 2000 trust
prepared by

Al Gottz,

—={Jriginizl

TS004491
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Sent: Friday,
Movember 16, 2012
2:35 PM

To: Robert Spalling
Ce: Bernstein Ted
Subject: Proceeds

Hi Robert - any word
on the proceeds ?
Need help? Pam

Filed: 03/12
£

/2018

Pages: 435

TE004492
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"Hi = Ris addrass is:

(!
TESCHER & SPALLINA, PA.
Boca Village
Corporate Center |
4855 Technology Way
Suite 720
Boca Raton, Florida 33431

Frowa: Fam Simon [mailiepsimon@sipeorp.com]

Sent: Thursday, December 06, 2012 10:52 AM

To: Kl Tantoni

Ce: Ted Bernstein; Jisa. friedstein@email.con; iviewit@
Subject: Re: Life Insurance - agreement

gil.com; viewit@hviewiitv

Thanks thea - will email o signed ane taday and fed x spallina - do u have his address?

waail cams wrale:

Great. Thanks Ted for handling this!!

Jill

o Thu, Dec 6, 2012 at 8:38 AM, Ted Bemstein =ibermnsteln@lifeinauesn caconcepts. coms
wrole:

Hello,

Good news; the Heritage Union Life Insurance company is ready to make payment ¢n the policy
that insured Dad. There was an exhaustive search for the orginal trust document from 1995,
which i the beneficiary of the policy owned by Dad, Since we have noi been abls to locate it
the attached agreement will permit the insursnce company to make payment to a Trust account
that will then distribule the procesds in exqual paris {o the 5 of'us. Kobert Spallina recommended
that I distribute this document se it ¢an be reviewed by each of you, sipned and then it can be
submitied to the carrier, Please sign the document where applicable. Then email o me the

( signatute page and Fedex the original io Robent Bpallina's office. Onee we have all signatures,
the carrier should release proczeds quickly,

A 7 EXHIBIT_D
Deponen{r“ﬂe\’f_ﬁ\g"_f-\é
Datgi{dj_an L@

—

WWW.BEFGOBOOL oWy
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE
This Settlement Agresment and Mutual Releace is made and entered info this ______ day of
I 2&12, at Chicago, IHinois by and between each of the foilowing defined emtitics and
individuals,
.PARTIES DEFINED

"TED", as defined herein, refers to and means Ted 5. Bemsteln an individual
residing in Boca Raton, Florida, his lieirs, successors andfor F55iENs,

*FAM", o defined herein, refers fo and means Pamels . Simon an mdividual
residing in Chicago, [llinais, her heirs, successors andfor assipns,

“ELIOT® ag defined herein, cefers 1o and means Eliot L Bemstein, an individual
residing in Boca Raton, Florida, his heirs, suecessors andior assigns.

{ {-\ SNILL™ as defined herein, refers to and means Jill M. Iantoni, an mdividual

residing in Highland Park, Nlinois, het hairs, siccessors andfor sssipns.

“LISA* 85 defincd herein, refers (o and means Lisa 8. Friedstein residing in Highland
Park, Ilinots, an individual, her heirs, suecessors andfor assigns,

“ALLY" as defined herein, refers to and means Alexandra L. Bemstein residing in
White Plains, New York, sn individizl, her heirs, successors andfor assigns.

“ERJIC™ as defined herein, refers to and means Eric 1, Bemsteln residing in Boca
Raton, Florida, an individual, his heirs, sugeessors and/or sssigns,

“MICHAEL" as defined herein, refers & and means Michael A. Bernstein residing
in Boca Raton, Florida, en individual, his heirs, successors andfor assigns.

TEO0E463
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“MOLLY" a5 defined hetein, refers 1o and means Molly N. Simon residing in

Chicage lllinois, an individual, her heirs, successors andfor assigns.

“THE ELIOT CHILDREN" as defined herein, refers to and means Joshua, Jacols

end Danicl Bernstein residing in Boca Raton, Florida, all individual(s), their heirs,

successers and/or assigns.

“THE JILL CHILD™ as defined herein, refers to and means Julis lantoni residing

in Highland Park, Illinoiz, an individual, her heirs, successars and/for aEsigns.

“THE LISA CHILDREN" as defined herein, refers to and means Max and Carley
Friedstein residing in Highland Park, [liinols, an individual(s), both heirs, successors

and/or assigns.

{ (\ DEFINITIONS

"Agrezment", as defined herein, refers to and means, this Seltlement Agreeinent and
Muituzl Relzase,

“Party” or “Parties”, shall refer to and mean an individual defined ahove wham
shall sign on and be bound by this Settlement Agrser_ﬁmt, and Partiss shail refer fo the
individuals collestively.

A Trust”, as defined heren refers to and means the Simon L. Bernstein
lrrevocable Insuranm: Trust did 6721195,

RECTTAL*S

WHEREAS, the Partics arc all of the children and grandehildren of tiee marriage of Simon L,

Bernsteia and Shirley Barnstein;

WHEREAS, Simon L. Bernstein estabiishad the Trust in 1955 for the beasfit of his wife,

TS00b464
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Shitley Bemsiein, and their children, the Parties;

WHEREAS, Shirley Bernstein predeceased Simon L. Beﬁ‘stein, and Simon L. Bemnstein
passed away on September 13, 2012:

WHEREAS, after a dﬂigem search by the Parties, an executed copy ﬂf_i_h:_% Trust can not be
found;

WHEREAS, the Trust is the benaficiary of life insurance poficy numbsr 1009208 issuad by
Heritage Union Life Insurance Company (the “Insurer™) on the [ife of Simon L. Bemnstein (fhe

“Palicy™;

date of the Trust snd resolve any and all disputes and controversies that have arisen or may arise
régarding the distribution of the death benefit proceeds of the Poliey,

WITNESSETH,
NOW THEREFORE, im gongideration of the follewing covenants, promises and abligations, as well
as other pood and valuable consideration, the swiTiciency of which is hereby acknowledged; it is
agread by and betwesn the Parties as follows:

COVENANTS

I. TED is appointed and hereby accepis the sppointment ta ack oz Tristes of the Tiusi,

2. That TED, as Trusies, shall open a bank account in the name of the Trust (the “Trust
Account™).

i That TE-I}, 8 Trustes shall deposit or direct the Insurer 1o deposit the death benefit proceeds
of the Policy info fhe Trust Account.

4. Thai TED, as Trustes, shall pay expenses of the Trust including the cost of filing 2 tax refurm
from the proceeds In the Trost Aecount

That TED, es Trustee, shall distribute all remaining procesds in the Trust Account equally (in
20%6 shares) (o each of TED, PAM, ELIOT, JILL and LISA. '

:.ﬂ\
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6.

7.

10
11,

iz.

13.

14.

That TED, &5 Trustee, upon completing the distribiition in {5 above and the ﬁlmg of the X
return contermplated in §4 above shall ¢lose the Trust Accouat.

Upon receipt of the Setllement Agreement executed by all Parties and upon fulfillment of
alt of the covenants and obligations contained in §1 through 96 above, TED, FAM,
ELIOT, JLL, ANLY LISA, ALLY, ERIC, MICHAEL, MOLLY, THE ELIOT
CHILDREN, THE JILL CHILD AND THE LISA CHILDREN and each of them in their
own individual capacity, shall respestively acquit, release, and forever discharge TED,
both individually and as Trustes, and each and every other Party from any and all claims,
demands, llﬁb]{lt[{‘:&; obligations, causes and causes of sction of whatever kind or natire,
known or unknowa, suspected or unsuspected by each of them, which each of tham now
owis or holds or af any time heretofore owned or held as against each other arising out of
any matter related 0 of assaciaied with the Policy and/or the Trust, and without limiting the
guﬁE:i‘allIv’ of the foregoing, all claims, demands, Habilitias, obligations, causes and causes of
action arisiag ot of of in aty way connected with: ) de receipt of the death bepefit
proeeeds of the Policy by the Trust; b) arising out of or in any way connecied to the operation
and management of the Trust, or the actual terms of the Trust in the event i showld be located
subsequent 1o the datz of this Agreement regardiess as to whether all of the covenants and
obligations of this Agresnsent have been execuied to completion.

All demands and notices given hersunder shall be sent by mail addressed fo the rezpective
Parties with a copy 1o David B. Simon, The Simen Law Firm, 303 E. Wacker Dr., Sufte 210,
Chicago, IL 60801-3210.

The Partles fersby represent to ong another that they have full puwer and anihority 12 cnter
into this Setilement Agreemeni and carry out (hcir abligations hereunder. AN Paries further -
represent that this Settlement Agreement has been duly executed and delivaréd.

Thix Settlerent Agreement embodies the entire understanding of the Partes, AW prior
corregpondence, conversations, menoranda and agreements have been merged info and
replaced by this Scitlement Agresment,

If a Party bremches this Settlement Apreement, the breaching Party shall reimburse the non-
breaching Parties for all reasonable cosis, attomoy's foes, and cxpenses incurred by them in
enfarcing the terms and provisions of the Ssttiement Agresment. _

This Seftlerient Agresment shall (i) bs governad and constrasd i accordance with the Taws
of the State of Hlinos and all claims or sontroversies afising.oiit of this Settlement
Agreement shall be brought within the exclusive jurisdiction of the State of JHinois; (i) inwre
to the benefit of and be binding wpon the Fartics themselves, as well as their respective heirs,
execuiors, predecessors, successors nd assigns.

All Parties have been represenited by eounisel, of have had the apponunity to sssk the advica
of cotinsel, and if they ave sought counsel then such counse] has reviewed this Selllement
Agreement and récommended that their respective clients enter into it.

This Scilement Agreemont may be execvied in one or more counterparts, 51l of which, when
taken together, shall constitute sn original, Facsimile sipnatures of the Parties shall s vaiid
and binding 25 original signatures.

TE000464
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( (
15, Should any provision contaired in this Agreement be deemed ilicgal or unenforesable as a
matter of law, the remainder of this Agreement shall remain binding and continue in full

foree and effect,

16. The signatories state that they have read and waderstand this Seftlemeni Agreemeni and that
they intand to be lagally bound by the same.

TEO05467
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-Apreed and accepted this date and year first written above,

TEDR 5. BERNSTEIN ELIOT I. BERNSTEIN
Witness; Witness; _ _
Address: Address:

PAMELA B, SIMON JILL M, IANTONI
Witness: Witness:

Address: Adilress:

LISA S, FRIEDSTTEIN ALEXANDRA L. BERNSTEIN
Wilness: Witness:

Address: Address:

ERIC BERNSTEIN MICHAEL BERNSTEIN
Witness: Witnoss;

Address: Address:

MOLLY M. SIMON THE ELIOT CHILHREN

Eliot 1. Bemnstetn, Parent
Candace Bernsiein, Parent

-Witneszs:

Address: - Adidress:

THE JILE CHILD THE LISA CHILDREN
Jill Iantoni, Parent Liza F;rz'nﬂmin, Parent
Guy lantani, Parcnt Jeffrey Friedstein, Parent
Addrezs: Adderss:
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Robert Spaitina e o e
‘Fom: Raohert Spalina
Fent; Tussday, January 22, 2013 12:38 PM
To: ‘Jit lantonf’
Ce: Ted Bamnstein; Lisa Friedstein; Pam Simaon; Christine Yates; Kimberly Moran
Suhject: RE: Heritage Policy

We can discuss on Thursday but yesand no

Franm: Jill Iantoti fmailtosjilliantoni@gmail .com]

Eenti Tuesday, January 22, 2013 12:56 PM

To: Robert Spallina

Cc: Ted Bernstein; Lisa Friedsteifi; Pam Simon; Chiristing Yates; Kimberly Moran

Subject: Re! Heritage Policy
That time works for me/JilL

Roben, if the praceeds ga to the estate/grandehildren's share, is there a chance that creditors could get this
money AND would thisameount of 1.7 Million put the estate over 3.1 Million, where it would be taxed?

Jill

On Tue, Jan 22, 2013 at 11:16 AM. Robert Spallina <yspallinaf@tescherspallina.com> wrote:

gceived a lelier from the company requesting a court arder to make the distibution of the proceeds consistent
with what we discussed. 1 have traded calls with their Jegal department to see if | can convinee them otherwize.
1 am mot optimistic given how long iLhas taken them to make a decision. Either way I would like (o have a
fifteenr minuie call w discuss this with all of you this week. There are really only two options: spend the money
on petting a cowrt order to have the proceeds distributed among the five of you (not guaranieed but most likely
probable), or have the proceeds distributed 1o the estate and Have the meney added to the prandchildsen’s
shares. As none of us can be sure exactly what the 1925 trust said (alﬂmueh an educated guess wonld pomt o
children in light of the document prepared by Al Gertz in 2000), I think it is important that we discuss further
prioT to qundma maore money to pursue this option. Hopefully I will have spoken with their legal deépartment
by Thursday. T would propose a [0:30 call on Thursday EST. Please-advise if this works for all of you.

Bobeart L. Spaling; Esq.
TESCHER & SPALLINA, P.A.

4858 Tachnolsay Way, Saite 720

A JT EXHIBIT uf
bepnn pnT'T\ BQW\S'}"JV\
Datgw ,‘5 Rptr. LQ

b "_DEPOBODK.COM

Boce Katon, Flprda 33431

Tetephone: 561-837-7008

Facsima: £61-087.7308

( il: repaling@lessheistallna.com

: | BTO00087
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Ifyou would Exe 10 1ean more zbout TASCHER & SPALLINA, FA _ please visit cur websie at www. lescherspalling.com

The information contained 1 in this messaga is legally pnwleqed and confidential information intendad only for the use of the
mdw:duai ar entity named aboeve. IF THE READER OF THIS MESSAGE 1S NOT THE INTENDED REGIPIENT, YOU
ARE HEREBY NOTIFIED THAT ANY DISSEMINATIGN DISTRIBUTION OR COPYING OF THIS COMMUNICATION 15
STRICTLY PROHIBITED. If you have received this éormunication in error, please immadiately notify us by e-mait or

telephone, Thank you.

[+
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[

Robert Spallina o e e

Ted Bemstein thernstem@Iif@insurancaconcepls.com|

pmi:
=eph: Tuesday, January 22, 2013 1:34 PM
To: Rébert Spalfing; Lisa Frisdsteln, Pam Simon; J lanteni; Christine Yates
Ce: Kimberly Moran
Subject; RE. Heritage Policy
Robert,

We are in the midst of arranging a phone call between myself, Pam, Eliog, Chiistine Yates, Jill and Lisa, We were hoping
to have that 3l today but Christine cannot make it untll Thursday. | think it is imperative for this call to occur priorto
anything else heing done, including your call with their iﬁgal department. This way, we can establish whether there is

going to be 30 agreement among tha 5 of us, or nat.
tcompletelyagree with your assessmeént below of the opitons available here.
Please feel free to call me to discuss,

Ted

Frorm: Rebert Spalling [mailtoirspallina@tescherspatiina:com]

Hent: Tuesday, January 22, 2013 12:16 PM

To: Ted Bernstein; Lisa Friedstein; Pam Simaon; Jill Iantoni; Christine Yates
€< Kimberly Moran :

Sabject: Herftage Policy

| received a letter from the company requesting a court order ta make the distribution of the proceeds consistent

with what we discussed. | have traded calls with their legal department to see if ] can convinee them otherwvice.
I am not optimistic given how long it has taken them to make a decision, Either way I would like 1o have a
fifteen minute call to discuss this with all of you this week. There are really only two options: spend the money
on getting a court order to have the proceeds distribined among the five of you (nof guaranteed but most likely
probable), or have the proceeds distributed to the estate and have the money added 10 the grandchildren’s
shares. Asnone of us can be sure evactly what the 1995 trust said (a}dmugh an educdted guess would pobnt to
children in light of tire document prepared by Al Gortz in 2000, 1 think it is important that we discuss further
prior to spending more maney 1o pursue this option. Hopefully Twill liave spokén with their legal departinent
by Thursday, T would propose a 10:30 eal] on Thursday EST. Please advise if this works for all of you.

Robert L. Spallina, Esg.
TESCHIR & SPALLINA, P.A.
4853 Technology Way, Suite 720
Boea Raiﬁn?- Florida 33431

{  phone: 561-997-7008

1 ETO00069
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F@e; 561-997-7308

(" pemail: rspallina@tescherspallina.com

If you would like fo learn more about TESCHER & SPALLINA, P.A, please visit our website a1
www.tescherspallina,com

The information conlained in this megsape is legaﬂy privileged and confidential information intended anly for
the use of the individual or entity named above. IF THE READER OF THIS MESSAGE I8 NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED. THAT ANY DISSEMINATION,
DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY PROUIRITED. If vouhave
received this communication in error; please immediately notify us by e-mail or telephone. Thank you.

—
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RobertGpaftine
From: lisa.frizdstein@amail.com en behalf of lisa friedstein {isa@friedsteins.com]

Sent: Friday, January 25, 2013 11:22 AM
To: Robért Spallina; JILL lantoni
Subjest: Re: Bernstein Estata 1/2412013
Robert

I am nigt sure [ ami being understood...can you please call for'a brief moment to diseuss.. thank vou.
Please call Jill at-3128042318 she then will call me.

Thailk you.

Lisa

On Jan 25,2013 8:11 AM, "Robert Spallina” <rspallinaigtescherspallina.com> wrote;
I need to see Pam's life insurance frust to answer the question.

Sent from my iPhane
On Jari 25, 2013, at B:51 AM, "lisa friedstein" <lisa@iriedsteins 3 OWrote:

Robert
What are the details/provisions of how the 10 grand kids inhéritance works. For example..can

the parenis of the minors spend the money for any reason in any way ....who watches over this?

If the court order is that the money goes o the Gran kids out of the estate can the parents of the
minor kids spend the money in any way or are their provisions for how and when they use this

- money?
Pledse answer as sgoit as you can as ivwill help us make our decision for Monday.
Thank you
Jill

On Jan 24, 2013 3:22 PM, "Till Iantoni" <jilliantoni@email.com® wrote:

wemmee Forwarded message --veeeee ' - 5
Fram: Rolert Spallina <rspallina@@escherspallina coms A T EXHIBIT :
Date: Thu, Jan 24, 2013.at :57 PM Deponemmns_km
Subject: RE: Bernstemn Estate 1/24/2013 sfulis_

Ta: Jill Jantont <jilliantoni{@email.com> : Dat?mmlmml:f;fm

-Lisa - You need the decision to be unanimous or moving forward is not going to be passible, if monéy -
goes (0 the estate It is subject Lo creditor daims and cannot be. distributed untit we close the estate after
creditars are paid. Any legal fees incurred by a baneficiary are their own and not the astate’s fegs.
Stansbury is trying fo substitute the estate for your fathar. That hearing is next weiek. Hope this helps

BTO0O008S
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Feom: il Tartoni [mailto:jilantoni@gmait.com]
Sent: Thursday, January 24, 2013-3:12 BM
To: Robert Spallina

Cer Jill Tantoni
Subject Bernstein Estate 1/24/2013

Hi Robert,
thanks for todays call. Three guestions.

One, ifthe 3 kids do NOT all agree that we should split the insurance proceeds amongst the 5 of
us, what happens to the insurance proceeds? Cari 4 out o' (or whaiever-the number i) over rufe
and move forward with flie court heating requesting that the insarance proceeds get pmd out to
the 5 children? Ifthat is a NO, do the proceeds go direcily io the estate? If the answer is the 10
grmdchﬂdreil, will that be subject to creditors or would that money get pcud out quickly (just as
it would to the 5 of us) and avoid any potential law svit/creditors?

Two, 1f any of the 5 children have persona] counsel representing them, are they allowed 10 have
their bills senl 10 yow'Estate for payment? H yes, is there a provision that the others can putin
place that regulates the amount/or 1 proviston that states it come put of their child(ren) portion of

the estate?

Can you also clarify, that based on the comversation today, there is a chanee that Bl 8. case will
be null and veid and even if it 1s not, itis not toweards Si Bemst in or his éstate? Did [ understand

that correctly?

Thanks s6 much.

Il

: | BTG00066
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Rowet Bpalling . . o - _7_ Jw' L
fom: " Roberi Spallina
- Sent; Friday, Febmary 08, 2013 841 PM
To: Pam Simon
ce: Eliot Bernstein; Ted Barnstein, Lisa Sue Frieastein; Jilt lantoni; Jill M. lantont; Chrstine P
Yates ~ Director @ Tripp-Scott
Subject: Re: Heritage Porcy

The taw-does not REQUIREa-trust to pay proceeds. The terms of lost wills and Erusts are routinety proved up through
parale evidence, The lawyer | spoke with at Heritage told me that this happens-once. every ten days and the éstate is
rarely if ever the beneficiary of the proceeds on a lost-trust instruntent. | have NEVER heard of proceeds being paid to

the probate court.

Your father changed himself te the swner of the policy hecause he wanted to have the RIGHT to ¢hoange beneficiaries
despite the fact that it causés inclusion of the proceeds in his estate for estate tax purposes. Very near to hig death he
requested beneficiary thange forms but never actually changed thé beneficiaries. | will give you one guess who he
thought of including and it was none of his-grandehildren. | counseled him not to de this and theform was never
exacuted.

As for your father's Intent, that is the mast impartant.thing and the court will always look to carey that out. The fact that
he changed his dispositive dotuments to include only his grandchildren lends credibility to the fact that he intended that
the insurance proceets would go to his five children. He knew that the trost provided for his children some of whon he
knew nzeded the money. Additionally we had a cenferance call prior to his death with all of you where he discussed his
plans regarding his estate and your mother's astate with all of you. This should be of no surprise to anyone.

ttor fine is that we do not need ta bave the trust far the carrier to pay the praceeds, The carrier is looking for a court
arder to pay them to a successor trustee who will distribute them among the beneficiaries.

| do not and have never had a copy of the palicy.

Leis stap making this more difficult than it is. Your father lold me that the trust provided that the proceeds were going
to his children. Pam saw him execute the trust with the same attorney that prepared her aw trust a copy of which i
have and will offer up to fill in the boilerplate provisions, We have an $5-4 signed by your mother to obtain the EN.
There is not one shred of evidence that thie trust was terminated which s the only tircumstance that would raguire

paymient of the proceeds to the estate.

Thie fact that your father requested thange tofms prior to death and didn't execute them speaks to the existence af the
trust and that he intended that you'all receive an equal share of the proceeds.

[ hope thatthis helps te guide youand unite you in your decision.

Have a nice weekend.

Sent fram my iPhone : . .
-1 A JT EXHIBIT -

On Feb 8, 2013, at 7:41 P, "Pam Simon” <psimon @S,tpgqrﬂacf}m> wrote: Deponenw
Da Jy_\\_iRptrLi’— .

* : AWV DEEOBOOR.COM
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Yad - bad news - we ton'l have copies of the policy - dad probably took it waen he emipiied his office /

probably the trust too] The cartier seems {0 be the only one with a copy. As ta the other items, we

should do a call cause the premise is off. Have a good weekend.

Pam

On Feb &, 2013, at 5:48 P, “Eliot Bernsteln” <iviewit@gmail.coms wrote:

Thanks for your respense to my analysis of the Heritage matter; however, | helleve vour
comments assume [ do not understand the trust concept and. its utility, and your
analysls is based on'the theoty of estate planning using trusts and not the importance of
having the actual trust dotument. 1 starfed by again requesting a copy of the Heritage
policy. | need to review the policy’s provistons respecting how death benefit proceeds
are dealt in situations where a beneficiary deslgnation fails. This is 4 simple reguest. You
and Pam indicated that you each have a copy of the policy, Robert said he has a copy of
the policy. PLEASE send a copy to me, [-agsure you that nothing will transpire until | have
reviewed the policy.

| rave oen advised that in situations where a heneficiary designation fails, an insurer
will in almost-all situations pay the proceeds into the probate court and ask the court to
datermine to whom the proceeds are payable and ask for a release, The position | took
in"my prior email is clear; that a probate court will likely decide that the proceeds will go
ta the grand children through the estate and the pour over trust: This analysis troubles
you because the Heritage proceeds would thus be considered an estate asset and
subject o ereditor ¢laims. | understand your cancerns. Bof unfess the 1995 trust
document is located, and unless the Heritage policy provides otherwise, this is how it
maost likely will play out.
Your comments about Dad’s desires and his estate planning experience are simply not
televant; however, 1 could-understand that you may wish to make this srgumernit to the
probate court, All of the meetings, time and energy being spent trying to come up with
a way 1o convince Heritage to pay the benefits pursuant to what Robert believes the
1995 trust said is wasted energy, unless Heritage agrees to pay the proceeds pursuant
to some form of settlement and release agreement, If you want me to even consider
such an arrangament, in addition to reviewing the Heritage polity, [ will require a letter
from Heritage specifically stating that Heritage may make the praceeds payment under
such an arrangemet. {t should be easy to get such a letter if Heritage 15 willing to
consider such @n-arrsngement,

Now that youknow my position, | will Féspand g your comments respecting my analysis
In my prior emall. We all know that like you and Pam, Dad spent his career in the
insurance bitsingss. | giso spent years in the insurance business. In fact, Dad was ooe of
the hest and most innovated at it. Just fook at his and your campany's {LIC) website for
confirmation. As an éxpadt, Dad understood all the benefits of designating a trust as the
bereficiary under-a life policy. You keep the proceeds aut of the estate and probate
process, and the proceeds are not subject to creditor claims. You and Pam and even {
undetstand these concepts too. So does Mr. Spallina, as an expert estates lawyer. All of
us {you, Pam, Rabert and me) alse kiow that having the attualtrust document is
essential to ensuring that the insurance proceeds ara actually paid to the trust. The
reasen why insurers will not make payment pursuant (0.2 missing trust document is that
the ifisufed had the right and ability to make changes to the trust document, including
the beneficiaries thereunder until tha day tie died. Yau commented that Mr. Spallina
sald it-is Heritage's policy not to make paymeants to an estate in situations where a trust
is lost. [s that your experience with insurance companies? Perhaps Heritaga's position fs
that it will paythe proceeds to the court (not the @state) and the judge determiries how
the proceeds are distributed. My friends in the business tell me that thisls precisely

z
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whial insurance coimpanies do, albeit through the probate court. 1)t is also why fr,
Spallina included that clause | menticnedin Dad's will, $o any such procesds flow )
through to Dad’s pour over trust as a backup. Most wills nclude such a clause sven
though many people employ a trust. Trusts do get lost or are reveked, Beneficiary
designations fail for a vartety of reasons,

Your comments regarding the many times Dad dealt with the Heritage policy in recent
years inleresis me. tn 2012 Dad did redo his estate plan with Mr. Spalfina. In the last
touple of years Dad and you {and perhaps Robert} dealt with reinstaring the Heritage
policy and considered a {ife payment bayout. In all those aceasions, Dad could have
changed the beneficiaries; but you state he did rigt. | understand, but fail to see the
retevance, based onthe above ahalysis, But because you ar2 in the business and counsel
yaur clients to use trusts; why did you not request a copy of the 1995 trust from Dad
during those events? Why didn’t Mr. Spallina require that Dad give him a copy during
the 2012 estate pianning overhaul, and insist on having a copy? Mr. Spallina told us that
he and Bad met often and discussed Dad's financial affairs. Mr. Spallina krew and knows
that having the actual trust document was essential, and 1 am find it hard (o believe he
did nat Insist on including a copy with Dad's 2012 estate planning dotuments. If | were
Dad's estates lawyer and Dad did not pigvide me 5 reguested copy, | would have COpies
of letteérs requesting the trust document, atthie very least to protect myself against any
claims. And why did Dad not make sure that you all had copies?

i also find it curious that rig one has come forth to state the steps that were taken (o
tocate the 1995 trust. Who took the steps, where did they laok, and who did they speak
with.  was not permitted to go into Dad's house after he died, sa who tonk the contents
of Dad's safe? Who looked at the contents of Dad's safe deposit box?-

You start by stating that Dad did nol have 10 Grandchildren in 1995, so it was not his
then desire to name them as beneficiaries. But absent the actual trust dacument, it is
possible he named his then living grandchildren. BUT, the 1995 trust document cannot
be located, so we will never know.

Ay frautdulent conveyance analysis is based on thie above camments. A ereditor wauld
argue that the nared benefictary was the 1995 trust. It was lost. In those cases, insurers
pay death benefits to the probate-court. The proceeds thus become part 6Fthe estate
even if the Judge decides that the proceeds go through the pgur aver trust, You are i
the insurance business Ted. | am surprised you da not know this. Thus | remain
concerned that if Heritagy agrees to pay the proceeds intrust pursuant to some form of
setttement.and reledse {which is your plan to avold creditors issues) that a creditars
lavyer willseek to reach those proceeds on the fraudulent conveyance theory,
Obviously, you and Robertare (rying awfully hard to get Heritage to do this for the very
reason of avoiding creditors’ claims. Mare facts to help a creciltr;}r 5 fawyer reach the

proceeds.

S0 | would suggest my economic analysis is.correct when yot consider the law and not
just Dad's desires. Again, the law requires an actus! trust document, not the cancept of
a trust. It is required becausethe trust document can be changed and is the best and
anly evidence of where the proceeds should go, Unfortunately, Dad intent or desires
likely are nat relevant. He knew this, which again is why 1 am shocked that Dad did not
give copies to each of you.

Eliot . Bernstein

BT000050
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Ted Barngtain [tbemstem@nfemsurancecuncepts coln)

“TOm;

sent Wednesday, February 06, 2013 3:49 P

Ta: Eliot-Bemstein {iviewit@gmail,com)

Ce: 'Pam Simon'; Jill lantani; Lisa Friedstéin (lisa. friedstein@gmail.com); Robert Spalfina
Subjact: Heritage pnhc;.r

Atfachmenis: imaga001.jpg

Eliot,

rhave pasted your analysiste the Heritage policy below. The email did not get ta me, not sure why.

The problem with your analysis is that it is not factually correct and therefore, you are drawing conclusions that arg

incorrect.

Dad’s desires concerning the policy are crystal clear. There has never been a question concerning his desire, He named
his frrevecable trust as beneficiary of the policy snd he nevei changed that, He was the owner. He tould have changed
it a5 often as he wanted. He never did, notever.

in 1995, Bad did not have 10 grandchildren. Therefare, it was never his Intent, concerning this palicy, o leave it to all of
his grandchildren.

He chase Robert Spallina and Don Tescher (o be his estate and tax attorneys as well s his personial representatives.

Robert Spallina has told us on several occasions what Dad's wishes were for this policy. Dad was well aware of this

policy. He was intimately aware of who owned it and who he named as beneficiary, When he was considering a life
“tlernent, all of this information was part of thosa discussions. '

As Robert has stated, Heritage’s policy when It cornes to a Iost irrevocable trust, is to not pay the proceeds to the
estate. What you are saying here is not forrect: “Last, becouse the 1995 trust document connot be locoted, the proceeds should goio
the beneﬁcranes wrder {Article (v 2j] end [Aride ] of Dad's wiil, which picks up insurnes Sroceeds under falled Beagficiary designations, Under
DEe's ywoifl ond [7ust, these omounts, fike the rest of fis estote goEs to his grendchildren io equel pacts”

You are drawing conctusions for Heritage when you say, “nathing short of the actuzl 1995 trust docwment may be suffitient ty
Heritage.” Why don't we'let Heritage spaak for Heritage, which | believe has already heen done?

There is no fraudulent conveyance. Thase proceeds are not part of Dad's estate, they never were and Heritage has
stated they do not intend to pay these proceeds to the estate of a permn‘ who clearly did not want them'in his estate.

In late July of 2012, Dad executed his planning documents. He-could haveeasily changed the heneficiary of the Herltage
pulicy 1o be included in his éstate. He'was the owner, he could have done that with one change form. He did not. ifhe
did not want to be tiotheted ta do it himself, he coutd have asked Robert, his PR, to do it. People dg this every day. Dad
did nat. Therefore, the proceeds remaining OUT of his estate, NOT payable to his grandchildren {who received
‘everything else), is consistent with Dad’s wishes, This policy is not in the domain of his will and trust agreemant. To
bring procéeds of a iife insurance policy into the estate of a man wha seld lifé insurance his evtire career would g0
against everything Dad told every client he ever sold life Insurance to-during his career: Itis unimaginable,

Therefors, the economiic analysis is ot correct. It simply is nat necessary to address as it was never an option in this
scenaria.

Z‘" " negdstobe brought to resolution. Not only is itsimple, it is black arid white. |s your counsel involved in this matter
. fou? ifso; has she spoken with Robert and communicated what you have said?

AJIEXHIBIT G'
Deponentm
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: Datémetr.ﬁ

W DEENROny ~ra e




L m—

Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 160 of 282 PagelD 2926

Case: 17-3595 Document: 12-7

Filed: 03/12/2018

Pages: 435

Wé are going to do what is necessary 1o have the proceeds paid where they were inlended to be paid, as quickly as
nossibte now. If you think | am factually incorrect about ary of this, please either call me or email me and explain where
may be wrong. 1t goes without saying, this is not my experfise. | am processing the same information that everyone

else is working with and this is how | sée it.

Ted

This is my analysis on the Heritage payout thus far, First, | would like to review the insurance policy as well as the official
statermnents respecting investment returns, use of returnsto pay premiums.and loans taken from the policy.  understand
Tedand Pari have the potiey, and do not understand why Mr, Spallina thinks it is cusious that l-also want to review thése
materials. Second, | understand the-expressad concerns that if the proceeds-are paid to the estate then the proceeds
would be subject tothe claims of creditors of the éstate, It is- my understanding that the “plan” is to have the proceeds
payable 103 trust toraveid creditar claims; however; | have alio been counseléd that if a trust Is utilized an estate ‘
creditor can challenge the trust transaction as a fraudulent conveyance used to avoid the creditor’s claim. We have been _
told that Dad designated his 1995 trust ashis beneficiary with Heritage. We were also toid that that trust cann ot ba
located. twould alsa like to review an affidavit that indicates the pregise steps thatwere taken and by whom aid with
wham to locate the 1995 trust, and | would imagine that Heritage will require the same. Heritage, we were tald, is now
0 g0 to lhe State under the spplicable escheat laws, o Mr, Spallina Ts telling us that

saying that the proceeds may have to go

if Heritage atcepts-a new trust with all potential benefictaries agreeing to the mechanism, that Heritage may pay the
proceeds to this new trust and not to the State. | have been tofd that the reason the law requires a trust document (and
not sirmply staterments from someone who claims they saw the trust) is that it demonstrates Dad’s desires, and because
Dad had the right te change his mrind and thus the beneficiaries under the trust, nothing short of the actual 1995 trust

" “curnent may be sufficient to Heritage. Last, because the 1995 trust document cannot be located, the proceeds should

beneficiary designations. Undsr Dad’s will and trust, these amounts, like the rest of his estate goes to his grandchildren
in equal parts. Thus, ta the extent it is decided to use a new trust to avoid theescheat laws, the only beneficiaries that
ray be accaptable to me is the grandehildren, As | stated above, | and my siblings should remain concerned that any
estate creditor could challenge the transaction as a fraudulent conveyance, Also, having the 5 children as beneficiaries
with each having the right Lo disclaim in favor of their children {i.e., Dad’s grandchildren) is not acceptable for 2 reasdns.
First, such a scheme is not consistent with Dad’s wishes under his will and trust agreement, Whatever Dad may have
provided upder the 1995 trustis both unknown and not relevant gs stated-sbove. The setond reason is simple
ecanomics. My kids would get a 33% distribution under the prager mathod, but only 20% under the other scheme,

Regards,

Ted E@Vﬁ&gﬁéim; Frasident

L A )

Life Tosuinnce Concepls
8580 Peninsulz Corporate Circle, Slli{j:: i
Boen Ruton, F1. 33487
Feli 551 988.5084
Tull Free: $66.335 8984
/?-*‘-*.' 360880833
Ar Thernsteind@lifelwsuragce Culicenis.coni
o, LifelnsuraperConcents.eom

L
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Roberipattna o

TOT; Efiot Barnstein {iViewit@gmail. com]
Zant; Saturday, Februafy 09, 2013 5:40 PM

To: 'Pam Simon’; Ted Bamstein
Ce: ‘Lisa Soe Fneds:em Jill lantonts "dill M. lantonl’; Robert Spatiina; ‘Chrisline P Yates ~

Director-@ Trifip Stoﬂ' ‘Irina Roach'
Subject: RE- Heritage Palicy

what meeting and focwhat? Lan not dotng anything with the insurafice until | recelve a copy of the pelicy from the
carrier. Wha at the carrier tan 1 contact fo have the policy sent Lo.me or Monday-and what is the nuinber? eb

Fromu: Pam Simon [mailto:psimon@stpcorp.com]
Sert: Saturday, February 9, 2013 5:35 PM '

Ta: Ted Bernslein
Ce: Eliot Bemstein; Lisa Sue Friedsiein; Jill Tantoni; Jifl M, lantoni; Robert L. Spalling, Esq. ~ Attomey at Law @ Tesche

& Spalling, P.A.; Christine P. Yates ~ Director @ Tnpp Seott; Irina Roaf;h
Bubjact: Re: Herttag‘—** Policy

I'm good 10 am chicago time Sunday

On Feb 9, 2013, at 10:22 AM, "Ted Bemstein” <bemstein@lifeinsuranceconcents.coms wrote:

Eliot - we do have the letter from Heritage that you refer to below, They will pay with an order
from the court which is based on the agrecrienl, ainohg us, to pay Lhe.mm It's not only eagy, we
already have the letter from them.

Why don't the 5 of us get on a call in the next day or two? There area-bunch of things te cover
other than this policy, such as the property in the house.

Time suggestions??
Ted

361-988-8984
tbernstein@@lifeinsuranceconcepis,com

On Feb §, 2013, at 7:41 PM, "Pam Shnon" “pSimen@stpcorp. com™ Wrolg:

Yad - bad news - we don't have copies of the policy - dad probably took it when
he emptied his office / probably the trust toe! The carrier seems to be the Lml) one
with a copy. As to the-othér items, we should do a ¢all capse the prémise is off;

Have a good weekend.
Pam

On Feb 8, 2013, at 5:48 PM, "Eliot Bernstein® =iviewit@omail.com® wrote:

1o J

Thanks for YOur response (o my analysis of the Hcﬁtage matier:
however, 1 believe your commenis assume T da not understand the A JUEXHIBIT —— .
trust concept and its utility, and your analysis is.hased on the Deponent

( theory of estate planning using trusts and not the importance of Pe

; having the actual trust document, [ staried by again requésting a Date—— —Rptt

copy of the Heritage policy. I need 1o review the policy’s
1
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Robart Spallina : .
( ( Fromi: Eliol Ivan Bemstein [iviewit@iviewit.iv] '
Sent Thursday, Fabnuary 14, 2013 10:40
To: Ted Bamslain'; Rabart Spalling; Pamela Beth Simon'; “JILL BERNSTEIN [ANTONE, "l M.
- lantord’; 'Uisa S. Friedstein'; *Chirlsling P. Yatas ~ Direstor @ Tripp Scoti
Siubject; RE: Efiot Represeniation

Please notify me of any probate court hearings sa that I may attend and any actions by the carrier, a5 | have not
consented to anything at this point or at the [ast group meeting | attanded. Eliat :

From: Ted Bernstein [mailto:tbernstein@kfensuranceconcepts.com]

Sent: Thursday, Febrvary 14, 2013 8:33 AM

Te: 'Eliot Ivan Bernstein’; Rabert L. Spallina, Esq. ~ Attorney at Law @ Tescher & Spmiiing, PA.; Pamela Beth Simon; JIEL
BERNSTEIN JANTONK; JIl M. Tantaoni; Lisa 5. Friedsteln; Christine P. Yates ~ Director @ Tripp Scott

Subject: RE: Eliot Reprecentation '

Robert,

Please move forward 48 we discussed In the last group phene call in which we decided to have Haritage pay your trust
account or a trust that you weuld act as Trustee, Heritage has stated that they will pay hased on & cout order showing
that there is consensus amang the 1995 Trust beneficlanies. Let's get this done,

Ted

-From: Ellot Ivan Bamstein {mallbs; Hipyiewit. vl
.| sent: Weanesday, February 13, 2013 8:52 AM
: Toi Robert L. Spolling, E5g. ~ Altoriey ot Law @ Tescher & Spalling, PA.; Ted Barnstein; Pamala Beth Simac; JILL
BERKWSTEIN IANTONI; I M, Tantond; Lisa &, Frisdsteln; Chilstine . Yates ~ Direttor @ Tripp Scott
Subject: Elict Reprezentation

Twill be seeking independent counsel for myself personally, as Candice and I have chosen io have Christine
represent our children an the Heritage matter and perhiaps other matiers to avoid any conflicis. In the interim,
please copy me and Christing of all correspondences involving the estates of Simon and Shirley until further
notice of who my personal attomey will be, Eliot

I 7 VIEW @ IT TECHNOLOGIES, INC.

SurT with Yision
A 7T EXHIBIT \\
msirr
(- Zliot I Bemstein Deponen{]}ﬁ_tc_
- i Datemfiptr.\-—

VAYWDEPOBOOE.COM
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Robert Spallina g
From: Eliot van Bamstsii [twswu@mmm]
Sent: Wednesday, Februsry 13, 2013 8:52 AM
Te: Robert Spaliing; Theadore S. Bernstein; Pamela Beth Siman; JILL BERNSTEIN 1ANTONI; JI
M. lantoni, Lisa 5. Friedstein; Christne P. Yates = Direclar @Tnpp Sooit
Subject Eliot Represantalion

| will be sseking independent sounset for myzelf personally, as Candles and | have chasen 1o have Christine represent
our children on the Heritage matter and perhaps other matters to avoid any conflicts. In the intérim, please topy me

and Christine on all carrespondences involving the estates of Simon and Shirley until further notice of wha my persenal

attarney will be, Elint

e TES TS

lewlr

1 @ VIEW - IT TECHNOLOGIES, INC.
Suxf with Vision

Eliet [. Bomstzin

Inventar

Ivigwit Haldings, Ine. — DL
Iviewit Holdings, Inic. — DL (yes, two identically hamied)
Iviewit Holdings, Inz. - FL
Ivicwit Technologies, Ine. — DL
Uviewit Holdings, Inc. - DL
Uview.zom, Ina. — DL
Iviewit.cots, Ine, = FL
Iviewit.com, Inc, — DL

L.C, Inc. —FL

Iviewit.eom LLC — BL

Ivigwal LLC = DL

Iviewit Corporation — FL
Ivigwit, Ing, — FL

Iviewit, Ing. — DL

Iviewii Corpormation

2753 MW, 34th 5t

Boca Raton, Flerida 33434—3459
{561 245,8588 (0}
(361Y£86,7628 (c)

(551) 245-8644 (7}

htipf VFEE]LW!'FH]—-’ENO: findex.htm
htm Hviewit fvfwnrﬂgm?

TS004468
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LU e .
Kimberly Moran
Fraifi: Pewar M. Feaman [pfeeman@!aémaﬁlaw.cm]
Sent: Monday, Felicuary 04, 2013 3:59 PM
Subject: Read; Estate of Simon Bemsiain
ToLF nlassaga
. Tos pieamarsiifaamaniay.com
Subjast:
WES 7e5d ok 2/4/2(F13 3:59 FM,

T3004466
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Rabant Spalling
Thareday, March i4, 2013 7:17 AM
Pam Siman

David (Seoatar) Simar; Ted Bemsteln
Re Siman Bamstadn

carrier last week? Scooter knows where we aie in progess.

Sent from my {Phone

On Mar 14, 2013, at 12:4] AM, "Pam Simon" <psimondisipe

0G0 WEnle:

Next step? By who? Or is it whom?

Cn Mar 13, 2013, ot T:42 PM, "Robert Spalling” <sspallina@iteschecspalling com= wrote:

Seiil fratn my iPhone

On Mar 13, 2013, at 6:02 PM, *David Y(Scooter) Simen®
zdsimon@isipeorp comt- wWiole!

Izt of (e ocs wa can dig up.

Very Truly Yours,
David B, 5iman

‘The Siman Law Firm

303 East Warker Drive, Sujic 218
Chibeaga, 1L 60600

Plowe: £312) 8190730

Pax; (312} 3(9‘ D??3
E-rmigils ¢

This cammunication miay contsin privileged and/for confidential
information. It Is intended solely for the use of the addrassse,
If you are nat the intended recpiont, you are strictly probibited
fram disclosing, copying, distelbbing of using any of this
lnformation. If you recelved this communization In error, please
contact the sender immediately and destroy the material in ita
entirety, whether electronic or hard cogy. Confldential,
proprietary er tima-sensitive communications should not be

" trarsmitied via the Intemet, as there can be Re assurance of

atctual or Hmely dellvery, racelpt and/for confldantizlity.

AJIEXHIBIT 2

Deponantw
Dat?}l']‘| :)R I:rL‘(?

\ﬂ'i"k'vL‘DEPOBOOX.DOH
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Senk Wednesday, March 13, 2083 4:32 PM
To: David (Scowter) Siman
Sobrject: Simon Bamsisin

<DOC (9).PDF>

TS006E79
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Rebart Spallina
Fram: Ted Basnstein [lbemsten@ileinsyrancecanespts cam]
Sent Saturday, March 16, 2013 5:26 PM
To: Robeit Spalina 7 _ _
Ce: Pam Simon; David {Scooter) Simen; izafiedstain@gmail,com; Donald Teseher Jill lantoni
Bubject: RE: Smwin Barnstein Tryust - Palicy #100%203

Robert » Pam, Scooter, Jil, Uisa and | will be discussing several relfated fssues over the weekend. | think one ef my
previaus emails asked you ta hold off deing anything conceming the life insurance policy after a specific date. Pleass
continue to work with the Insurance company on oir behalf,

Thank you,

Ted

Fram;: Robart Spalling [mailtozrspallina@tescharspaliina.com)
Senit: Friday, March 15, 2013 1:30 B4

Ta: Ted Berrsisin

Ce; Pam Simon; David (Soooter) Stmon; Bsafricdsteln@gmall.com; Donald Teschers 1 [antoni
Subjests RE: Simon Bamstein Trust - Balicy #1009208

Ted ~ please respond to Jill"s inquiry, There siill seems to be some confugion an what the course of action is
despite our coriversations last Friday and Monday this week, and the emails I forwarded from the carrier last
Friday and yesterday.

From; Jll Jantont [mailtecjillisntoni@email comj

Scat; Friday, Maoreh 15, 2003 =11 PM

To: Robert 8psllina

Cet Pam Simon; David (Scooter) Siman; Ted Bernstefn: lisa fiedstein@mnail com: Donald Tescher
Subject: Re: Simon Bemnstein Trust - Policy £1009208

Robert,

what do you riesn in your email that we will be uging your turst account? Are you reforring io where the
ptoceeds get paid aaf?

Thank voa,

il

{n Fri, Mar 15, 2013 a1 11:03 AM, Robert Sp

All - The carrier is in control of things at this point. When title/heneficiary designation is cleared then we can
discuss venue. Having said that, we have had discussions with Ted on Friday last week and Monday of this

A7 Exumr NS

Deponent%
Da Man: L—G

W DERD BOOE Cong
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mcﬁunt.

Ted - please confirii by feply ciitail bur conversation regarding (he above and vour desire to have us continue
handling this mater uitil resolution in light of the email you sant us last Wedaesday night on behalf of you and

yaiir siblitgs.

Regands,

Robert [ Spallina, Esq,
TESCHER & SPALLINA, P.AL
4855 Technology Way, Suite 720
Boca Raton, Florida 33431
Telephong: 561-997-7008
Facsimile: 561-997-7308

E-mail: pspallina@teschersnall

I£ you would like to learn more about TESCHER & SPALLINA, P.A., please visit our website at
www.tegcherspallina.cont

The information eontained in this meesage is legally privileged and confidential information inlended only for
the usz of the individual or entity named above. IF THE READER OF THIS MESSAGE 18 NOT THE
INTENDED RECIFIENT, YOU ARE HERERY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPYING OF THIS COMMUNICATION I5 STRICTLY PRGI—HEI’I'ED IF you have

recgived this communication in eror, please _medjatetg aotify us by e-matl or telephons. Thank vou,

T=006509
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me, Pam Simon [mailio:pambsimen@iclond.com]

Bent: Friday, March 15, 2013 5:09 AM

To: David (Scooter) Slmnn 7
Cc: Rabeit Spalling; Ted Bernsizing Jill lantoni; lisa friedsteind@iomail.com

Subject: Re: Siron Bemstein Trust - Policy #1009208

Ok - who decides this?

On Mar 15, 2013, at 8:04 AM, "David (Scooter) Simon" <dsimon@stpeom.com™ wrote:

My only coneern is forum. We should make sure we pick the venve for an inter pleader action.
Leis aleo decide a time frame for the carrier,

allize coms> wrole:

Fileschers

On Mar 15, 2013, at 7:07 AM, "Robert Spallina™ <gspalli

There is 2 break in title and beneficiary designation prior to getting whers the

confirmation letters stats where we are today - 51 az owner and the trust as

beneficiary. They do not want to Game every owner and beneficlary in a pleading

gmd inter plead the fands as it will be msﬂ} aind titnely for them and everyone
involved. Let's ltﬂ]]ﬁ they are are able to picee it together.

Seat from my Phone

On Mar 13, 2013, at 7:39 AM, "Ted Bernstein”
<fbemsteini@lifeinsurancecon cepls.com™> wrote:

Rebert = Do we know exactly what ke is trying to accomplish? If
we know that, maybe we can be more helpful,

From: Pam Simon {mailto:pambsimen@iclond com]

Sent: Thursday, March 14, 2013 10:35 PM
Tm Rnbeﬂ Spa]hmi

[ this after you sent (he info scooter sent you Robert? Thx

TS006510
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2

On Mar 14, 3013, at 3:0] PM, Robert Spallina
<repallinsGitescherspalling com™ wrote:

FYI - this 1s fiom leg:ﬁ on the status of their search
ko claar up tille on the policy

me Welling, Scutt ‘

Seafs ’ﬁmmday, March 14, 2013 1:10 PM
To: Robert Spallina

Subject: RE: Simon Bernsiein Trust - Policy
#1009208

Hey Bob,

Haven't forgotten abont you. Am out tomorrow bat
will touch base early next wesk. So far we have not
found much that is helpful,

me. Rﬂhert Spa[lma

Sent: Wednesday, Masch 05, 2@13'5 32 PM
To: Weihrig& Scolt
Subject; Simen Bernstein Trust - Policy #1009208

Seott — [ understand you are out of the office until
tomommow, We sent this to you previously and in
ertor addressed il 1o the wrang email address, We
would like to fi fila this on M@ﬂda}r soif srfsu could
appreciated. We have not attar:lmd 2 COpy of the
Order bt it will obviously bz in the form of the
relief requesied.

Thanks,

T=005611
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Robert . Spallina_ Esq.
TESCHER & SPALLINA, P.A,
4835 Technology Way, Buite 720
Boca Raton, Florida 33431
Telephone: 361-997.7008

Faczimile: 581-997-730%

E-mail: rspalling

If you would like ta learn rmoie sbout TESCHER &
SPALLINA, P.A, please visit our websiie ar
wwow.tezcherspailina.com

The information contaited in this message s legally
privileged and confideniial informistion intended
oenly for the use of the individual or entity named
above, IF THE READER OF THIS MESSAGE IS
NOT THE INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY
DISSEMINATION, DISTRIBUTION OR
COPYING OF THIS COMMUNICATION 15
STRICTLY PROHIBITED, If you have received
this communication in erfor; please immediately
notify us by e-mail or telephons. Thank you,

T3006812
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Fram: Robart Spaliina

Sanlk: Tussday, April 16, 2013 i(n43 AM

To: Tad Berratain

<o Danald Tescher

Subjest: RE: Bimon Bemstein Iirv Trust v Heritage Union

Ted —Pm done with this matter. | have bent over backvrards far YOU to try to keep things in arder aut of respact for
your father and mather but your family has gotten ta the paint of campletaly dysfiinctional and [ do aot need the
aggravatioh in my life. Handlg the Insurance matter as you please {ar as your in-faws please which seems to be the
c&s-z] I eaﬂnat .'md will ﬂat help pEEElE E[’Lﬁl do ﬁa:it want t¢ help themselves. Don is @ much mare patient man than |

Frﬂ-m* Adum Slmon [malltg,asfmanﬂ@a&.net]

Sentr Tuesday, Aptll 16, 2013 10:31 AM

To: Robest Spalina

Subjech Re: Simon Bemstein v Trust v Hertage Union

That will get you absclutely nowhere SIR.
I'will speak to Ted and never to you AGAIN in my life!!

Erom: Robed Spalilea <rspalina@iescherzpating.coms
To: adam siman “aslmon? {gbalt net

%6 Ted Berpsiein <thamstein(@lifai

* Sent: Tuesday, Aprl 16, 2013 :28 AM

Subject: RE: Simon Boarnsteln iy Trust v Hadtage Union

rmz‘ a e:a;:rrf af thé w:thdﬁx&f@l ofvaur cﬁmrﬂalnl This . absurd aireadw

From: adam simon [mao:asim

Sienk: Tuesday, Aiiz’l[ 15 2013 10: 25 Al

Ta: Robeit Spallim .

£t Ted Bernstein; David (Scoeater) Simon; Donald Teschar
Subject; Re: Simon Bemistain Irrv Trust v Heritage Union

Mr. Spallina: the reason we filed in Iilinols was to make sure this matter got siarted somewhere. If we disimisg
we have no assurance that the matter will be promipty filed in Florida

Please explain what prevents Heritage or you from filing in Florida befors we dismiss our action in [llinois?
Thank you.
Adam Simon

Sent from miy iPhone

allina.com> wrete:

A examri e |
Deponengm :
Datesh'\\5 RPU'L’C"

mm_DEPOBOO’wo“ 5
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Pleace advise timing a5 we have not received a response on the balaw amail.

Erom: Robert Spallina

Sent: Filday, Apgil 12, 2013 11:22 AM

To: ‘Adam Sionpe’

€ 'Welling, Scott'; Ted Bemstain'; David {Soocter) Simon; Donald Tescher
Subject: RE: Simon Bemstein Iny Trust v Hertage Union

Mr. Simen - | have spukan to Scott Welling at Jackson (who is copied on this email} and b will interplead
hera in South Palm Beach County which was the path he and | have been an since we discoverad the
defect in the ownership change. He is in the process of speaking to counsel hera in Palm Saach County,
As discussed Monday, pleass withdeaw the aleading fied in Conk County and pravide nofice of same to
all the parties on this email. He cannot file his inter-pleader with this matter pending in Cook County.
Thank yau

Robart L Spallina, Esq.
TESZHER & SPALLINA, P.A,
455 Techradkagy Vay, Sula 720
Boga Rakait, Fronds 33421
Tokephons: 569-057-7040

Facarde 5§1-987-F0d

E-mail; gaalnaEiarcherasaling emsm

1ty would 1w i losrn morm aboud TESCHER & SPALINA, P4, picase vish our websile of R deschersiafline comf

Tre information conizined in this message is legally privileged and confidenifal infermation intended only
for the use of the individual or entily namead abova, IF THE READER OF THIS MESSAGE |5 NOT THE
INTENDED RECIFIENT, YOU ARE HERERY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION
OR COPYING OF THIS COMMUNICATION IS $TRICTLY PROHIBITED. If you have received this
communication in error, plesse immediately notify us by e-mail or telephons. Thank you.

Fram: Rober Spalling

Seqit: Monday, April 08, 2613 1:50 PM

To: “Adam SimonR'

Ce: ‘Welling, Scoft’; Ted Barstain’; Donald Tescher
Subject: RE: Simen Bernstein Inv Trust v Haritage Unian

Mr. Simion - we would like 0 explanation as well. Que dlient, Ted Bernstein {and the alleged successor
teuster of the subject trust), never had 2 conversation with us that his family would be taking it upon
themselvas ta sttempt to collect the proceeds from the carrier through his brother-in-lave's firm. We
have represented this trust from the date of Mr. Bemstein’s death, is our client even aware that this
was filed? He did nat sign the pleading. Please advize.

Faobert | Spaling, Esn.

TESCHER & 5PALLINA, P.A,
4555 Techeay Viey, Suka 120
Bz Rzsan, Fionda 33431
Telagkane: 561-897-7000
Fasmiwiee 551-337-7308

E smoil: Emnlinafiescherzpaling enm

Iy vtk [Pt 13 lemr oo abod TESCHER & SRALLREA, 1A, Flease viss our woksily at hifp S s peherEnafing somt

TS005253
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The infarmation contained in this message is lagafly privitaged and confidential information intended only
for the use of the individusl ar entity named abave. IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION
OR COPYING OF THIS COMMUNICATION IS STRIGTLY BROHIBITED. If you have received his

communication in eror, please immeadiately noffy us by e-mail or lephone, Thank vau,

From: Welling, Scott [maitn:soott welling@iacks:
Sent: Monday, Apeil 08, 2013 12 47 Ffs'l
To! *Adam Siman’; Rotert Spalling

Subjecty RE: 5imon Barnstein Iy Trist v HaritEge Union
L have been working with attorney Robert Spallina to try and amicably resoive this mattae,

Who da vou represent, and why are you suing us? Have you been apprised of attorney Spalling’s efforgs
to help us resalve this matter?

Fraimi: Adam Simoen [mailto:ssimon2 16
Senk: Manday, Apsil 08, 2013 12:15 B

To: Welllng, Scolt

Subject Simon Bernsteln Irrv Trist v Heellage Unlon

Mr. Welling:

Attached please find a complaint in this matter filed in the Circuit Coust of Cook
County. My client has attempted to reach you but has been unsuccessful. We
remain hopeful that this matter can be resolved quickly. If you have any questions
and need to speak with me today, please try my cell phone at 312-320-4491.
‘Thank you.

Adam Simon

TE005Z254
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From: Roberi Spalina

Sent: ' Tuesday, April 16, 2013 10:38 AM

Te: “Adam Simon'; Davk (Scoolter Simon

Ce: Ted Bemstein; Donald Tascher

Subject: RE: Simun Bemstein Iy Trust v Heritage Unian

Frablem is that you NEVER did speak with uz before you did what vou did_ shame on yvau guys!

me. Aclat‘n 5" rﬂnn [ nailieiasimonZ L @att.net]

Sanlt: Tuesday, April 16, 2013 10:31 AM

To: Robart Spalling

Subject: Re: Siraon Bernsteln Iorv Trust v Herltage Union

That will get you absolutely nowhere SIR.

1 will speak to Ted and never to you AGAIN in my lifel!
From: Raobart Spafiits <fspaitina@lsschers
Te: adam simon <azimon? 1@t nef=

Ge: Ted Bomsipin <ihermstem@lifsifeufancesancenls o= David (Scooter) Simon <daimanAsipae . eorme=, Oonald
Tescher <dlsscher@tescharspalling.com=

Sent: Tuesday, April 16, 2013 928 AM

Subject: RE: Siman Bermstein I Trust v Hajitage Union

palling.cem=

©mea cepy af the wlt}ldi‘dwﬂl f;f yaur i) mplamt T‘his 5 absurd ulf’L&ﬂy"

x

Fromi: adam simen [maft Jiet

Sonbs Tuesdsy, April 18, 2513 1&.25 m

To: Robert Spallina

€z Ted Bemstein; David (Scooter) Simon; Donald Teschar
Subjects Re: Simon Bernstein Iy Trust v Heritage Union

M. Spallina: the reason we filed in Illinois was to make sure this matter got Started someéwhere. If we dismiss
we have o assurance that the matier will he prompmiy filed in Florida,

Plesse explain what prevents Hentage or you from filing in Florida biefore we dismiss our action in Hlinois?
Thank you.

Adam Simon

Zent froiny my iFhone

On Apr 15,2013, at 10:33 AM, "Robert Spallina <ppallinai@iescherspalli

Frem; Robert Spaliina
Sent: Friday, Apell 12, 2013 11:22 A4

TS005255
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" Ramtem . (kR Thrs.

Donald Tescher

From: Dorald Tescher

Sent:  Friday, Apail 19, 2043 61 PM

Ta: Walllng, Scatt'; Rohart Spalting

Ce:  ‘asimon2i@sitnet; David (Scocter) Siman' Ted Bamstin

Subject: RE: Simon Bamstain limeviotabla Ingurance Trust did 6/29/95 v. Hertage Unton Life insuranee
Company- Case Number 2013L003488

Tad: THEs iz principaly sddressed to you but have induded athers sa thet they ame sware, | fal that wa have
senots sanflsts in mnﬂnulng 1a reprasant you as Trustee of the Lifs Inssrance Trust and need to withdrave fom
further reprasentatian in regard 1o tat matlee, We have been under the [mipressian that tha interplaadsr actlan to
be filed in Palm Begch County, Florida would be fited in the Ciroult Court which is a Stale courl. That is where
Sy's estaie iz being adminiztered, | have spent the past coupls of days acling as an intermediary with Scooter and
Scott and thought Hial we hed reached 8 reaspnetle resalution that would permit the camier to bring the action
here and have Adara then dismlss the Cook County sull. It appoars that | was unsuccassful. Glven tha canfilsting
issues of wha i5 representing the Trust, cur removal will af least solve that issus. If you gave wiitlen aitbadly to

the Simen Lawlrm it was without our knawledgs.

Should our testimeny or affldavils regarding Sy's intent or any oli:er aspects af Lhls matter hat ve may have
knowledas be weaful we will catainly ba avaflabls to aselst.

Donald B, Teacher, Esg,
TESCHEK & SPALLINA, P.A
#BEE Toohnolagy Wy, Sotn Hﬂ
Bora Halen, FL 32431

Teteplxone: SE1H97-7018
Focginilg: 551-397-7308

dteschergltescherapallina.com
1 vou wvadd liro b0 Kam nare ebsarl TESGHEN & EPALLEMA, A, ploass sl our weabedo 2l wew {88 homsg elina com

Paani o the pravisiens of Inlerml Ervana S:rice Cireler 230 i apply 10 wiicen sdvie gﬂ:ﬂd.ﬂ 7 Federp] Tax proseleynais, Blaiss Y aduisad fal tkal il
afiy dvize horaa FeLIUn g b b Fodarel 6N ssns hﬁm hiz §&7 thik D, SifTde ¢ “Vernes ifinim” within e masnp of Cimla 200, woh sviesisnct
HEETa o7 Weliles B b aaed, dnl finndl b iaad by ¥ R0 Uit I':r ez prpareE 51 pwiidag peenllifs (ot oy be Inpoed on G boporo, ored (b amy
Wik Slema] S Bsn relaling & dny Tedimal v invr may w5t e umed by oy porse o puppacs B preniotie or markeiing of, o 10 rEconmend, ey
Fridral b irmastioods) o7 mailer{s] ediressed bergil We wouldbo happy iv s e dffect of fis diszleimer, and shomertoes o ihis dechimes, wlh:.m r
dosired. - .

Th laleienis camaing bn Ui peasape is kel povDped fnd tnfidentsl inforeston irened ooly fo the v of éhe individis: or ooeéy namsd abave BF THE
READER OF 11018 MESSAGE 18 KOT TEIE INTENDED RECIPIENT, YOU ARE HEREEY NOTEFIEDR THAT ANY DISSEMPATIR:, DISTRIAGTION OR
OOBYING OF THIS COMMUNICATION 15 STRICTLY FPROTIRITE l_-_[ll [Tyseu Tove revel v GRis conRAdicHTint B cirte, pesse il iy o by emil

of felephore. Thook yar,

Shinke —

Fiam: WElhng! Spott [malmﬂmwﬁhﬁg@jacksmggm]

. Sent: Friday, Aprll 19, 2013 5:26 PM

Ta: Robert Spalling; Donald Tescher
Subjects FY: Simon Bernszln Imevecable Insurance Trust dad §/21/95 v, Hettaga Union Life Insurance
Company- Cass Number 20E3LC03438

Gentleren,

Canyou advise on the belowr,.F

- = 1 “t e mmw o oTmaaEm emERLL LbeD el L el ot L e e eam e

Frami; adam slmtm [madlko:; aslm&nii@amne ] _

471972013 A nExmBrrJ:‘._
- Deponen’n:}_e_@_}‘i“

paicS! e\S o LG | TS006547

VWIWDEPGEOOE COLL
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Sent: Friday, April 19, 2013 5:25 P

Ta: Waliing, Scott -

Sulpect: Re: Sroon Besnslein Irevoralile Insumance Tfust dtd 6/21/95 v. Herkage Unlon Life Insurenca
Campany- Case Number 201310803498

Mr. Welling:

Yaou have been given inaccurate informalion, T have received writien authonization from Ted Bernsisin
as Tstes of the Trust to file the action that was filed in Cook County.

Thank you,
Adam Simon

Sent from my iPhone

SONCom= Wrdie:

On Apr 19, 2013, at 4:02 PM, "Welling, Scott" <scostwellir
Dear Mr. 5o,

Thank vou for your correspondence.
i Just trled te catl you, but nefther you ner yaur calleague David Siman were availakle,

t have briefly discussed this matier with Cook County counsel,

faﬂeral ssum s}’sauld it :';ho;rs& Ig ds 50, lnasmu:h as l 3 ﬁut af thrs nf{’ﬁs d” r;e;d w&ekr [vmuld
like to resaluve this iseus sanner rather than later.

Iiy understanding of this matter Is that the Trustes of the Simon Bernstsin Irreverable Insurance
Trust hias not utharized you to file this lawsuit on behalf of the Trust, Indeed, the Trust's counsel
{Raberi Spallima) ard | have had several amicable and productive dislogues regarding this matter,
and have agreed that {e best way (o resolve this matter is for Jackson to e a federal Interpleader
actlan in Palm Baach Florida, where vanue indispatably ligs,

If am incorrect, and if the Trustee of the Trust HAS directed you to file this suft, plesse sdvise me
of same af your soonest canvenience,

I will allgw yau wntil Wednesday, April 24, 2012 to voluntarlly dismiss the above aetion, and
provide me with emall confiematian of the dismissal,

If 1 do fat recaive confirmation of the dismissal by that date, | wiil nstruct aur Conk County counssl
to file an Appearance, and then seek te disaiss the action a the grounds that the Trusk pever
suthorized the suit

Naturally, | will 2sk that our fegs and easis be racovered from whichever person or antity I
appropriste.

I remain committed to warking with the Trust ta resolve this matter arnicably and with as e
expense as passible. However, | dedine to do sa with an Improperly fited lavisult hanging over my
head.

4/19/2013

TE00a548
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Please pive this matter your prompt sttentlen,

Sent: Friday, Apel 19, 20
To: Welling, Scotr

€ dieschei@teccherspalina.com; Adam Stman: Adsm Simon

Subject: Simon Bernstein Imevetable Insurancs Trust dd 6/21/55 v, Hefitaga Undon Life Insumnee

Campany- Case Number 2013003458

Mr. Walling,

Please see attached for a letter from Adam Simon regarding Simon Bemstein
irrevocable Insurance Trust did 6/21/85 v. Haritage Union Life Insurance Company
= Caze Numhber 20130003498, ’

Thank yai,
Cheryl Sychowski

The Simon Law Eirm

3 E. Wacker Drlve, Sulte 290
Chileage, IL 60501

P: £312) 812-0730

F: (312} 8190773

E; chaniEsipcon.com

471972013

TS008E49
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Sont: Friday, Auguat 30, 2013 9:25 AM

To: Ted Bematein; Pam Simor; Jill lanton; Lisa

G Roberi Spaliing

Subject: Estales and Trusts of Shirey & Simen Bemstein and Related Enfities
Al -

Sorry for the delay in gstting thiz to you as | had promisexd whesi | participated on our recent conferences call, it tokes ma
4 litlle konger 16 turn araund matters as | work from Cape Cod In the Summer.

In reviewing our billings to date, which encompass vifually 8 year, gver the yaar s hive bfled your father's estals and
trust a lolal of $105,000 froc Sep 2012 thru Aug 2013, For Ui puipose, the estale and Liust includes unmimbursed fees
on the Bhirley Trust {(approximetely § 15-201), (he 1995 Ingurance Trust (approximately $20-25K) and Bemsiein Family
Really, LLC (310,000). As a tesull o1F fees on Si's asiala and frust msiars over the fasl yasr have bean approximalaly
$E0K-350K. In that regard v have openad the estate and filed the relevanl documenis, figve consulted end met with

- iitgide counsal on e Stanstury littgation (and Elisi maliers) and on ansiher slaif in inigalon, dealt with Eliat and his

counzs on all af hig matiers, worked with the seountants on bax retum mafsrs spd relaied itemz, worked with JP Morgan
D1 ihg assal managemsint and kian matiers, deall with credilor issuns, dealt with appralsers and polential purchaser af
the jewelry, and cammunicated with Ted on 3 vary regular basis a5 liaisan for all of you in addition [ eur conference calls
and Individuat ealls over the kast year, Uniortunatzly, your father's affeirs were not left in the best arder and the business
lligation has spilled over to the tusts and esiate making nefmal administration more dficull. Eurthermors, his dacision 1o
by-pass you childran in fevor of his grandohildren hias exhasperated the issues in tryinig to deal with Elict which has
beeoma a continuing, engalng process with no resclulion In site. | beliavs that wo hawve adequately exprassad our

canzerns in this regard (o you,

As we discysssd, under normal circsmstances the Shirlsy Trust assats woudd have glraatly been distributed to the
Grardehdldren’s Trusts crealed under SI's Trust (based upan the exercies af his power of aprairtment under Ris will) but
or the fact that the Shifey Trust is =il a pary in the Slansbury Figation and as te distitutions to trests For Eilol's chlidran,
we Fave advised Ted ihat the tysiea of hose rusls naads o sign off an & Receipl, Release and Refunding Agresment
{or aliesnatively, Ted needs to prepare a formal ascounfing and serve i on all to commence the running of the & monih
statuie of limitalions o cut off a baneficiary's rght & sue him).

[t i# not our usual practice to serve &3 fiductaries for aur dients; however, i carisin limited situation=s we have
urdertaken thal role. Under the Fiofida Statutes, an altomey serving as a Personal Representalive ar Trustes ean be
campensaled for bath legal and fiduclary fees. We have nol. nor 4o vie inlend to bil for Persenal Representative fees of
Tiustee fe2g and heve been conservative in our billing of the estate oul of respect far your pareqls vilh whom we enfoved
a very nlee retationshlp, and have attempted b minlmize duplicatn of Robets and my time. At he BapropHals tmea wa
will provide a compliete eecourding of cur fees and aif eslate expenses tg date,

Having said that, we need ic reign your brother in before he single handedly depletes the estate and Fust assats with
all of his nonsanea. Tha amaunt of tina, anargy and effort that ha is expanding and the fias he i teBing are incredible.
We don’t recessarnily have an answer for tis yet but we hope that somehaw that ong or more of you < abls to reasen with
hien and put an end fo s, Your parents would certainly nat appreciate the mockery he has mede of their estates.

Again, sorry for te delay in getting thiz Information to you, Going fonward we will provide you with manthly bils so
thera is nio Arther misunderstanding and betier Fansparancy.

Donsld B, Teschar, £55,
TESCHER & SPALLINA, P.A.
ABRE Tockmalay Way, Suile 720
Ex= Ralgn, FL 334821

Telzphare: 561:997-7)08

Facgmile: 361-DE7-7306
disschen@itescharspallina.com

1 AmexuBir) S
. Deponent-(:_?\’—m\ :

VIWWDEPQBOOK COM :
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{10 WS 1l 0 tosen more sbpd TESCHER & SPALLINA, F.A, pheass vist cur wabsle S muwoshrss ot o

Furiar® ¥z 16 Friviians o sl Revems: Servies Girenly 21011 apgly o verilEe ddvice prrrid ad by Fadral T s Bliceiny, plears b whvifed (i) i & amy v
hare mleing ba » Bl el OR lges weuld, b e i distlame, constinns “TElRnce cotnlm” wikhin £ mEsmn ) of Ciraulyr 230, such BEVIEE B Rai s ¥a or wringt 20 be
e, md i b s by the affectiad dapeyr, for (% FUiGass of Svwsiding e mittjes B iy bt JiFd on he voyer, e |B) any mrE SERMEN 6o lsned ke
rebnifng do dyy Foderd b issis axay nel be w2d by mxy JETHOK H Sep ey the Promesasn of e ksing of, of i BimEzd, any Fulil oy Tesaitialt) o EETEEfiay ad e ed
el W wodld g BT 1o disnms e ellet of il diseliimer, s aferotives B i sz, with you if desmed.

The infurmslicn carfaivad in fris mesig B kgl pivileged 3ol confidsntial infomsion inisoded only For €= w5t al'ihs Indisldmd o ety nomed Bdove, |F THE REANER
O THI MESZADS 13 HOT THE INT ENDED RECIFIENT, ¥OU ARE HERERY KOTIFIED THAT ANY NESEMIKATION, LISTRRUTION OF COFYING OF THIS
CHOIHMICATION & STRICTLY FROHIBITED, U ysd bave feee 1) thif $raniaSEThas in o, pléie irmiedidely netshy us by e-ouid] ecslephsni. Thank bas?

T2007020
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6/21/95,

by Ted 8. Bernstein, its Trustee, Ted S.
Bernstein, an individual,

Pamela B, Simon, an individual,

Jill Tantoni, an individual and Lisa S,
Friedstein, an individual,

Case No, 13 ¢v 3643
Honorable John Robert Blakey
Magistrate Mary M, Rowland

Plaintiff,

Y.

HERITAGE UNION LIFE INSURANCE

COMPANY,
Defendant,
HERITAGE UNION LIFE INSURANCE
COMPANY
Counter-Plaintiff
V.,

SIMON BERNSTEIN IRREVOCABLE
TRUST DTD 6/21/95

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

............................... )
)

)

)

)

)

)

)

)

)

)

)

)

: )

Counter-Defendant )

and, )
)

FIRST ARLINGTON NATIONAL BANK )
as Trustee of 8.B. Lexington, Inc, Employee )
Death Benefit Trust, UNITED BANK OF )
ILLINOIS, BANK OF AMERICA, )
Successor in interest to LaSalle National )
Trust, N.A,, SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and )
as purported Trustee of the Simon Bernstein )

S AT EXHIBITJQ— '

: _Deponent'_f-__m
| 5luli5 RPU‘L@

WWWDEPQBOOKCOM ____§

AbJS-5960583-2
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Irrevocable Insurance Trust Dtd 6/21/95,
and ELIOT BERNSTEIN

Thitd-Party Defendants,

ELIOT IVAN BERNSTEIN,
Cross-Plaintiff
v.

. TED BERNSTEIN, individually and
as alleged Trustee of the Simon Bemstein
Irtevocable Insurance Trust Did, 6/21/95

Cross-Defendant
and,

both Professionally and Personally
ADAM SIMON, both Professionally and
Personally, THE SIMON ILAW FIRM,
TESCHER & SPALLINA, P.A.,
DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA,
both Professionally and Personally,

LISA FRIEDSTEIN, JILL IANTONI

S.B. LEXINGTON, INC. EMPLOYEE
DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC. S.B. LEXINGTON,
INC., NATIONAL SERVICE '
ASSOCIATION (OF FLORIDA),
NATIONAL SERVICE ASSOCIATION
(OF ILLINOIS) AND JOHN AND JANE
DOES

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
PAMELA B. SIMON, DAVID B.SIMON, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
Third-Party Defendants. )
)

AEFIDAVIT OF TED BERNSTEIN

AUS-5960583-2
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I, Ted Bernstein, being duly sworn under oath, deposes and states as follows:

I am a resident of the City of_ Boca Raton, County of Palm Beach, State of Florida and am over
the age of 18. IfT were called and sworn as a witness in the above-captioned matter [ could
competently and voluntarily téstify to the facts set forth in this Affidavit based upon my personal

knowledge.

My icgal name is Ted Stuart Bernstein, I most often go by the name Ted Bernstein, I am also
known as Ted S, Bernstein, [ have also been referred to by the nicknams “Theo” by friends and

family.

I'have been employed in the life insurance industry since 1980. 1have been a licensed life
insurance agent in Illinols since at least 1980, and in Florida since 2000,

When I use the tetm “Affidavit of Don Sanders” I mean that certain affidavit executed by Don
Sanders, Assistant Vice President of Operations for Jackson National Life lnsurance Company
on April 8, 2014,

When T use the term “Capitol Bankers”, T mean Capitol Bankers Life Insurance Company.

When I use the term “Consenting Children®, I mean collectively four of the five aduit children

- of Simon Bernstein, whom are Ted Bernstein, Pamela Simon, Jill Iantoni, and Lisa Friedstein,

10.

1L

12,

When I use the term “Heritage”, [ mean Heritage Union Life Insurance Company.
When I use the term “Jackson”, I mean Jackson National Life Insurance Company.

When I use the term “Insuter”, I mean the life insurance company that was the insurer on the
tisk for the Policy, which started as Capitol Bankers but changed through succession from time

to time. :

When I use the term “Policy”, I mean Capitol Bankers Life Insurance Policy No. 1009208
insuring the life of Simon Bernstein. .

When I use the term “Tnsured”, I mean Simon Bernstein.
When I use the term “Ownet™, I mean the owner of the Policy as reflected on the Insurers’

records from time to time, )

AUS-5960583-2
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(_ 13. When I use the term “Policy Proceeds”, I mean the amount that was payable by the Insurer
under the Policy upon the death of the insured.

14, When I use the term “Proceeds on Deposit”, I mean the amount that was actually deposited by
the Insurer with the Registty of the Court pursuant to the Insurers’ Complaint for Interpleader,

15.. When I use the term “Policy Records”, I mean the records of the Insurer relating to the Policy as
produced by the Insurer during the Litigation,

16. When I use the term “Litigation”, I mean the above-captioned litigation,

17, When Iuse the term “VEBA”, I am referring to the S.B, Lexmgton Employse Death Benefit
Trust.

18. T am currently employed as President of Life Insurance Concepts, Ine, (“LIC*), a life insurance
brokerage based in Boca Raton, FL.

19. T have been employed by LIC (or its predecessor) for the past 15 years, and have been employed
. (. in the life insurance industry for approximately 30 years,

20. From 2001 to 2012, my father, Simon Bernstein and I worked together at LIC, and shared office
space in Boca Raton, FL.

21, Simon Betnstein Irrevocable Insurance Trust Dtd 6/21/95 (“Bernstein Truét”), is an itrevocable
life insurance trust formed in Illinois as further described below. The Bernstein Trust is the
original Plaintiff that first filed this action in the Circuit Court of Cook County. The Insurer then
filed a notice of removal to the Northern District of Illineis. The Bernstein Trust has also been
named as a Counter-defendant to the EB Claims. The Bernstein Trust is represented by counsel,

Adam M. Simon,

22, Bank of Atnetica, N.A. (“Bank of America™), was named a party by viriue of Heritage’s
counterclaim for Interpleader. Bank of America was terminated as a co-Plaintiff on January 13,
2014, and the Insurer voluntarily dismissed Bank of Amenca as a Third-Party Defendant on

February 14,2014,

23. Eliot Bernstein (“Eliot”) was named a Party by virtue of Heritage’s counterclaim for
Interpleader, and Eliot filed third-party claims against several Parties described herein making
Eliot a Third-Party Plaintiff as well. Efiotis the third adult child of Simon Bernstein. Eliot is

I'q representing himself, and/or his children, pro se in this matter.
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24, United Bank of Hlinois, was named as a Third-Party Defendant in Heritage’s counterclaim for
Interpleader. United Bank of Iilinois has never filed an appearance ot answer,

25. 1, Ted Bernstein, as Trustee, of the Bernstein Trust retained Plaintif€s counsel and initiated the
filing of this Action. I am is also a co-Plaintiff, individually, and has been named as a Third-
Patty Defendant to the Eliot’s Claims. I am the eldest of the five adult ofi fdren of Simon
Bernstein. Iam represented by counsel, Adam M. Simon. .

26. First Arlington National Bank was named as a Thitd-Party Defendant by virtue of Heritage's
counterclaim for Interpleader, First Arlington National Bank was never served by Heritage, and
instead Heritage served JP Morgan Chase Bank as First Arlington Bank’s alleged successor and
JPMorgan Chase Bank was substituted as a patty in place of First Artington National Bank on
10/16/2013. (See Y31 below).

27. Lisa Sue Friedstein is a co-Plaintiff and has been named as a Third-Party Defendant to the
Eliot’s Claims. Lisa Sue Friedstein is the fifth adult child of Simon Bernstein, Lisa Sue
Friedstein is represented by counsel, Adam M. Simon. :

28. Jill Marla Iantoni is a co-Plaintiff and has been named as a Third-Party Defendant to Eliot’s
Claims, Jill Matla Iantoni is the fourth adult child of Simon Bernstein. Jill Marla Tantoni is
represented by counsel, Adam M, Simon,

29. Pamela Beth Simon is a co-Plaintiff and has been named as a Third-Party Defendant to the EB
Claims. Pamela Beth Simon is the second adult child of Simon Bernstein, Pamela Beth Simott is
represented by counsel, Adam M. Simon.

30. Heritage is an Insurer as defined above, Heritage was terminated as a party on 2/18/2014 when
the court granted Heritage's motion to dismiss itself from the Interpleader litigation after having
deposited the Policy Proceeds with the Registry of the Coutt, :

31. J.P. Morgan Chase Bank, N.A., (“].P. Motgan®) was named as a Third-Party Defendant by _
virtue of Hetitage’s counterclaim for Interpleader. In its claim for Interpleader, Heritage named
J.P. Morgan Chase Bank, N.A., as a successor to First Arlington National Bank (desctibed
above), J.P. Morgan Chase Bank, N.A, filed an answer to Heritage's counterclaim for
Interpleader in which it disclaimed any interest in the Policy Proceeds. J,P, Morgan then filed a
motion for judgment on the pleadings to have itself dismissed from the litigation as party and the
court granted the motion. Asa result, J.P. Morgan was terminated as a parly on March 12, 2014,
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32, Wiiliam Stansbury filed a motion to infervene in this action, but his Motion to Intervene was
denied and he was terminated as a non-party intervenor on Tanuary 14, 2014,

33. Adam M, Simon is counsel for the Bernstein Trust and the Consenting Children as defined
below, Adam M. Simon is not counse! for Eliot Bernstein whom has chosen to represent himself
Pro 3¢ in this matter, Adam M. Simon was named a Third-Party Defendant to Eliot’s Claims,
and represents himself with regard to Eliot’s claims, Adam M, Simon is the brother-in-law 6f
Pamela Beth Simon, and the brother of Dayid B. Simon.

34. National Service Association, Inc. (of Iiinois) was a corporation owned by the decedent, Simon
Bernstein and was named a Third-Party Defendant to Eliot’s Claims. According to the public
records of the Secretary of State of Iilinois, National Service Association, Inc. (of Tllinois) was

dissolved in October £ 2006, (See Ex. 21) -

35. Donald R. Tescher, Esq. was named a Third-Party Defendant by virtue of the EB Claims.
Donald R, Tescher is a partner of in the firm of Tescher & Spallina, P.A. Donald R, Tescher was
terminated as a patty fo this mattet when the court granted his motion to distiss as to Eliot's

Claims on March 17, 2014,

36. Tescher and Spallina, P.A. is a law firm whose principat offices are in Palm Beach County, FL.
Tescher and Spalline, P.A, was named a Third-Party Defendant to Eliot’s Claims. Tescher &
Spallina, P.A. Donald R, Tescher was terminated as a party to this matter when the court granted
his motion to dismiss as to the Eliot’s Claims on Match 17, 2014,

37. The Simon Law Firm was named a Third-Party Defendant to Bliot’s Clatms. The Simon Law
~ Firm js being represented by counsel, Adam M. Simon.

38. David B. Simon is the husband of Pamela Beth Simon, and the brother of counsel, Adam M.
_Simon and was named a Third-Party Defendant to Eliot’s Claims, David B, Simon is being
represented by counsel, Adam M. Simon,

39. 8.B. Lexington, Inc, was a corporation formed by Sition Bemnstein, According to the records of
the Secretary of State of {llinois, S.B. Lexington, Inc. was voluntarily dissolved on April 3, 1998.

(See Ex, 9),
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40. S.B. Lexington, Inc. Employee Death Benefit Trust (the “VEBA Trust”) was named & Third-
Party Defendant to Eliot’s Claims, and was a Trust formed by Simon Bernstein in his role as
pnnclpal of S.B. Lexington, Inc. The VEBA Trust was formed pursuant to LR.S. Code See.
501(c)(9) as a qualified Employee Benefit Plan designed to provide a death benefit to certain key
employees of 8§.B. Lexington, Inc. The VEBA was dlssolved in 1998 upon dissolution of S.B,

Lexington, Inc.

41, Robert Sﬁaliina; Esq. was named a Thitd-Party Defendant to Eliot’s Claims, Robert Spalfina is
a partner of in the firm of Tescher & Spatlina, P.A. Robert Spallita was terminated as a patty to
this matter when the court granted his motion to dismiss as to Eliot’s Claims on Maxch 17, 2014,

42. National Service Association, Tnc, (Florida) was named a Third-Party Defendant to Eliot’s
Claims. According to the records of the Sectetary of State of Florica, National Service
Association, Inc. (Florida) was a Florida corporation and was dissolved in 2012, {See Ex, 22)

43. Benjarin Brown as Curator of The Estate of Simon Bernstein filed a motion to intervene in this
~ Iitigation, The court granted the motion to intervene on July 28, 2014, and as a xesult the Estate
became a third-patty claimant in the litigation, :

44, Subsequently, Brian O’Connell as successor Curator and Administraior Ad Litem of the Estate
of Simon Bexnsteln filed a motion to substitute for Benjamin Brown, and the court granted the

motion November 3, 2014,

45. According fo the Policy Records, the Policy was issued by Capitol Bankers in 1982, T have |
reviewed and made myself familiar with the Policy Records which start with bates no.
JCKO000001 and end at bates no. JCK001324.

46. 1have also reviewed and made myself familiar with PlaintifPs document production made
pursuant to Fed, R. Civ. P, 26, A ttue, accurate and complete set of copies of those documents
were setved upon the other parties fo this Litigation and were starped with bates no. BT000001-

BT000112,

47. Following the death of Simon Bernstein, I participated in and conducted diligent searches of
Simon Bernstein’s home, office and condominium all located in Palm Beach County, Florida.
All of the records I located pertaining to the Policy and/or Bernstein Trust were turned over to
Simon Bernstein’s attorneys, whose names are Robert Spallina and Donald Tescher.

48, 1 aﬁl awaro that the documents produced by Plaintiffs in this matter also contain documents
located by David Simon and Pamela Simon in their offices in Chicago, Ilinois.
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49. As of the date of this Affidavit, no documents that I am aware of have bsen located and/or
produced in this Litigation by any Party that appear to be the original Policy contract.

50. As of the date of this Affidavit, no documents that T am awate of have been produced in this
Litigation by any Party that appear to be executed otiginals or executed copies of:

(a) the “S.B. Lexington Employee Death Benefit Trust”; or
(b) the “Simon Berustein Irrevocable Insurance Trust dated June 21, 1995, ot
- {¢) any purported frust named the “Simon Bernstein Trust, N.A.”,

51. From my review of the tecords, on the date of issuance the sum insured (or death benefit) of the
Policy was $2 million, (See Ex. 5 at Schedule Page, bates no. JCK001021),

52. The Insurer produced a document that is titled “Financial Activity from Issue” and references
the Policy number, (See Ex, 1.)

53. The financial activity repoit produced by Insurer indicates that the amount of the Policy
Proceeds at the time of the Insured’s death was $1,689,070.00. (See Ex. 1, at bates no.

JCK0010201).

54. Plaintiffs have submitted a copy of the receipt from the Registry of the Court for the Northen
District of Illinois (the “Registry”) which reflects a deposit of the Policy Proceeds, a total of
$1,703,567.09 deposited by the Insurer on June 26, 2013, (See Ex, 2).

55, According fo the receipt, this deposit represented the Policy Proceeds of $1,689,070.00, less a
deduction for a policy loan, plus interest paid from the date of Simon Bernstein’s death until the
date of deposit with the Registry. I concur with the calculation of the Policy Proceeds and that
the amount reflected on the receipt evidences the Insurets payment of the Policy proceeds
pursuant to its Interpleader Action, (See Ex, 2)

56. According to the Part [ of the application for the Policy, the Policy Owner at issuance was “First
Atlington National Bank, Trustee of 8.B. Lexington Employce Death Benefit Trust”.

{(See Ex. 3)

57. According to Part I of the application, the beneficiary at issuance was designated as follows:
“First Arlington National Bank, Trustee of $.B, Lexington Employee Death Benefit Trust”,

(See Ex, 3)

58. According te Part I of the application, Simon Bernstein’s employer at the time of issuance was
8.B. Lexington, Inc. and his title was listed as Chairman of the Board, (See Ex. 3)
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( 59. During the application process, the Insurer conducted a routine underwriting investigation of
Simon Bernstein prior to approving his policy. Part of that investigation was conducted by a
company called Equifax, which is a company widely used in the insurance industry for
underwriting investigations. In the Bquifax report, the purpose of the insurance being provided

* by the Policy was stated as follows: “The benefictary of this policy is the First Atlington
National Bank, trustee of the S.B. Lexington, Inc. employee death benefit trust. The insurance
will be paid fo the trust, and the trust will determine the manner in which the benefits are to be
paid and to whom it will be paid. Normally, benefits are paid to famity members,” (See Ex. 20)

60. In 1982, the year the Policy was issued, I shared office space with Simon Bernstein in Chicago,
IL and can confirm that at that time, Simon Bernstein was employed by S.B, Lexington, Inc.,
which was a life insurance brokerage located in Chicago, IL.

61, Inthe early 1980°s, while I was sharing office space with Simon Bernstein and 8,B, Lexington,
Inc., I was a licensed insurance agent and participated in the marketing of qualified employee
benefit plans for closety held corpotations. The plans were qualified as Voluntary Employee
Benefit Assoclations under LR.S. Code Sec. 501(c)(9). The S.13. Lexington VEBA was designed
to insure the lives of $.B, Lexington employees and the ultimate beneficiaries of the death
benefit was each insured employee’s designated beneficiary.

62, Simon Bernsteint whom was also a licensed insurance agent also marketed the VEBA Plans on
behalf of 8.B. Lexington, Inc,

63. Inmy experience as an insurance agent, and more specifically in my experience with the sales
of life insurance policies issued through a Voluntary Employee Benefit Association, the original
of the life insutance policy would be delivered by the insurer to the insurance agent whom would
then deliver it to the policy to the owner of the policy as listed on the application. On the
application, the initial owner was listed as First Arlington National Bank as Trustee for the S.B.
Lexington Exmployee Death Benefit Trust,

64. In Iate. 1982, First Arlington National Bank was located in Arlington Feights, Tllinois, First
Arlington National Bank was the Trustee of the VEBA and was thus acting on behalf of the
VEBA as Owner of the Policy, Tn my experience the insurer would have delivered the original
Policy to the agent whom would then deliver the Policy {o the original Owner. The agent whom
signed the application for the Policy was my father Simon Bernstein whose offices wete Jocated
in Chicago, Illinois. The delivery of the Policy to the Owner would have occurred in Arlington

Heights, lllinois.
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(- 65. A document produced by Plaintiffs is a copy of a form entitled S.B. Lexington, Inc. Employee
Death Benefit Plan and Tiust Beneficiary Designation for plan member, Simon Bernstein (the

“VEBA Beneficiaty Designation”). (See Ex. 4)

66. Having worked for my father and with my father for many years, I have scen his signature on a
multitude of occasions and am very familiar with it. Irecognize the two signatures on Ex. 4 as
_the signatures of ray father, Simon Bernstein.

67. The VEBA Beneficiary Designation form is dafed “8-26-95%, and in it Simon Bernstein
designates the “Simon Bernstein Irrevocable Insurance Trust” as his beneficiary to receive the

_death benefit under the VEBA. (See Ex. 4)

68. A document bearing bates no. JCK1098-JCK 1117 produced by the Insurer is a specimen policy
form for the Policy. On page JCK001099, the specimen policy includes the product name
“CURRENT VALUE LIFE”. A document produced by.the Tnsurer bearing bates no,
JCK001021 is a copy of the Schedule Page that was included with the Policy. The Scliedule
Page indicates the Policy was a “Current Value Life” plan issued on December 27, 1982,
insuring the life of Simon Bernstein with a “sum insured” of $2 million. (See Ex. 5),

- { ... 69. Adocument produced by the Insurer bearing bates no. JCK001023 through JCK001024 is a

ﬁ  ~  copy of a Cutrent Value Life, Statement of Policy Cost and Benefit Information which is an
illustration of projected values and benefits of the Policy. This Statement of Policy Cost and
Benefit Information indicates on its face that it was produced on the issue date of the Policy,

December 27, 1982, (See Ex, 6).

70. On or about June 5, 1992, a letter was submitted on behalf of the Policy Owner informing the
Insurer that LaSalle National Trust was being appointed as successor trustee, On June 17, 1992,
the Insurer acknowledged the change of ownership and designated the Policy Owner on its
records as LaSalle National Trust, N.A., as Successor Trustee. (See Ex. 7).

71. The Policy records indicate that on or about November 27, 1993, Capitol Bankers receivéd 4
“Request Lefter” signed by LaSalle National Trust, N.A. in their capacity as Trustee, as Policy
Owner, and the Request Letter contained the following requested changes to the Policy:

(a) LaSalle National Trust, N.A. as Trustee was designated as the primary beneficiary of

the Policy; and
{b) The Simon Betnstein Irrevocable Insurance Trust Dated June 21, 1995 was

designated as the contingent beneficiary, (See Ex. 8)
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72. Though the name of the Trust on the Request Letter was set forth as stated in Pat. 69(b) above,
- it was apparently abbreviated upon input into the Insurer’s systems as Simon Bernstein Ins. Trust

Dated 6/21/95. (See Ex. 8)

. 73. On November 27, 1995, Capitol Bankers sent correspondence to LaSalle National Trust N.A.,

as Successor Trustee acknowledging the changes in beneficiaries. (See Ex. 8)
74. On April 3, 1998, 8.B. Lexington was voluntaiily dissolved, (See Kx. 9)

75. Upon the dissolution of S.B, Lexington, Inc., the VEBA was also dissolved and the ownership
of the Policy was changed in April of 1998. According to the Policy Recotds and the AfF, of
Don Sanders, in April of 1998, LaSalle National Trust, as successor Trustee submitted a change
. of owner which designated Simon Bernstein as the Owner of the Policy. (See Aff, of Don

Sanders at {61 and ¥x. 10)

76. Afier teviewing the Policy Records, and the Affidavit of Don Sanders, I concur with Don
Sanders that on the dae of death of Simon Bernstein, the Owner of the Policy was Simon
Bernstein, the primary beneficiary was designated as LaSalle National Trust, N.A. as Successor
Trustee, and the Contingent Beneficiary was desighated as Simon Bernstein Irrevocable
Insutance Trust dated June 21, 1995. (See Ex. 8 and Aff. of Don Sanders, §56)

77. According to the Insurer’s pleading of its Inferpleader Action, following the death of Simon
Bernstein, the Insurer received conflicting claims to the death benefit proceeds. The Insurer
received claims on behalf of the Simon Bernstein Itrevocable Insurance Trust dated June 21,
1995 and a conflicting claim in the form of a letter from Eliot Bernstein. (See Ex. 25 at P 3)

78. Eljot Bernstein’s wife is named Candice Bernstein, and they have three children named Joshua
Bernstein, Jacob Bernstein, and Daniel Bernstein, :

79. According to the Policy Records and Aff. of Don Sanders, no one named Eliot Bernstein was
ever designated as a primaty or contingent beneficiary of the Policy, (Aff of Don Sanders at

165)

- 80. According to the Policy Records and Aff. of Don Sanders, no one named Joshua Bernstein was
aver designated as a primary or contingent beneficiary of the Policy, (Aff, of Don Sanders at

- {66}

81, According to the Pohcy Records and Aff. of Don Sanders, no one named Jacob Betnstein was
ever designated as a primary or contingent beneficiary of the Policy.
(Aff of Don Sanders at §67)
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( 82, According to the Policy Records and Aff. of Don Sanders, no one named Daniel Bernstein was
ever de31gnated as a primary or contingent beneficiary of the Policy. (Aff. of Don Sanders at

168)

83. According to the Policy Records and Aff. of Don Sanders, no Owner of the Policy over
submitted a beneficiary designation which designatec_i Simon Bernstein Trust, N.A. asa
beneficiary of the Policy. (Aff. of Don Sanders at §69).

84, Accolding to the Policy Records, no Owner of the Pbiicy ever submitted a beneficiaty
designation which designated “Simon Bemstem s estate”, “the Estate of Simon Bernstein® or

“the Estate’ as beneficiaty.

85, The last beneficiary designation submitted by the Policy Owner and acknowledged by the
Insurer prior to the death of the Insured is Bates No. JCK000370. The primary beneficiaty
designation is “L.aSalle National Trust, N.A,, Trustec”, and the contingent beneficiary is “Simon
Bernstein Itrevocable Insurance Trust dated June 21, 1995”.  (See Aff, of Don Sanders at 72

and Ex. 8 all 4 pages),

- 86. According fo the Policy Records, the last chat{ge of Owner submiited on the Policy prior to the
|
Y death of the insured was on or about April 3, 1998. (See Aff. of Don Sanders and Ex, 11).

'87. According to the Policy Records and the AfY. of Don Sanders, the Insurer received no notices of
claims from any of the following individuals or entities:

.a) The VEBA;

by Any of the Bank Trustees of the VEBA
¢) Adam Simon;

d) David Simon;

¢) The Simon Law Firm ; or

f} STP Enterprises, Ing,

(See Aff, of Don Sanders at 477 -

88. In 1995, I was sharing office space with Simon Bernstein in Chicago, 1., My sister, Pam
Simon, and brother-in-law, David Simon also shared office space with us. In the summer of
1995, Simon Bernstein discussed with me that he was forming a life insurance trust for the
Policy, and that I-would be named one of the trustees for the Jife insurance trust. He also
indicated that my mother, Shirley Bernstein would be named the initial trustee.

AUS-3960583-2
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(- ~ 89, Prior to Shirley Bernstein’s passing on Decomber 8, 2010, I had never been asked to exercise
: any powers on behalf of the Bernstein Trust as Trustee, and 1 believed that Shitley Bernstein was

then acting as Trustee.

90. My father, Simon Bernstein, passed away less than two years after my mother, and during.fhat
time prior to Simon Bernstein’s passing, I was not asked or required to exercise any powers as

Trustee of the Bernstein T'rust,

91, A copy of the Death Certificate of Simon Bernstein is attached hereto, (See Ex, 12),
92. In 2011, the Policy lapsed due to a missed premium payment,

93. In 2011, I assisted my father with completing the necessaty paperwork and underwriting -
required by the Insurer to reinstate the Policy. (See Ex. 13). -

94. Approximately one year before his death, my father took the necessary administrative steps and
paid the required premium, and the Policy was reinstated by the Insurer. (See Ex. 14),

95. During the reinstatement process in 2011, my father reinstated the Policy without making any
changes to the Owner and Beneficiary of the Policy.

96. On or about July 25, 2012, my father executed his last Will which has been filed and is being
administered in Probate Court in Palm Beach County, Florida, A true and accurate copy of the
Will as filed with the Clerk of the Court in Palm Beach County is included in Movant’s
Appendix fo its Statement of Undisputed Pacts, In his Will at §9, Sitmon Bernstein expressly
reaffirmed his beneficiaty designations made under any insurance contract. (See Ex. 24 at Y9).

97. Follcwing the death of my father, my sister, Pamela Simon, and brother-in-law, David Simon
conducted searches of their office files and records, and David Simon located two unexecuted
drafis of the Bernstein Trust in their offices. One of the unexecuted drafts was found on David
Simon’s computer database which dates back o 1990's when David Simon, Pamela Simon, and
Simon Bernstein shared office space in Chicago, lilinois. Ex. 15 includes a printout of metadata
from the computer file for this draft of the Bemstein Trust indicating it was last modified on June

21, 1995, (See Ex. 15 and Aff, of D, Simon),

98, A second draft of the Bernstein Trust was located as a hard copy inside a ﬁle folder within the
stored files of David Simon. (See Ex. 16 and Aff of I, Simen),
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-~ 99.  According to the drafts of the Bernstein Trust, and the facts surrounding the execution of
(. the Bernstein Trust by Simon Betnstein, as told to me by David Simon, I was appointed as -
successor trustee of the Bernstein Trust, (See Ex, 15, and Ex, 16, and Aff, of D. Simon,)

100, I am willing and competent and have been acting as Trustes of the Bernstein Trust in
accordance with the intent of the Grantor, Simon Berostein and with the authorization and
consent of the Consenting Children,

101. -~ Both drafis of the Bernstein Trust at Article Seven have virtually identical provisions
regarding the distribution of the Policy Proceeds upon the death of Simon Bernstein, Both drafis
of the Bernstein Trust provide as follows: “Upon my death, the Trustee shall divide the property
of the Trust inio as many separate Trusts as there ate children of mine who survivé me and
childrén of mine who predecease me leaving descendants who survive me. These frusts shall be
designated respectively by the names of my children.” One of the drafis goes on to identify the
five children by name. (See Ex, 15 and Ex. 16 at Article Seven) -

102.° Simon Begnstein had five children, and all of them survived him, The five adult
children of Simon Betnstein are Ted Bernstein, Pamela Simon, Eliot Bernstein, Jill lantoni and
Lisa Friedstein,

- (‘ . 103, The Five Children had a total of ten children, and as a result Simon Bernstein had ten
grandchildren whose names, year of birth, and parent are as follows;

: D.O.B. PARINT

i) Alexandra Bernstein 1988 Ted
ity  Eric Bernstein 1989 Ted
iify  Molly Simon 1990 Pam
iv)  Michael Bernstein 1992 Ted
V) Max Friedstein 1996 Lisa
vi)  Joshua Bernstein 1997 Eliot
vil)  Carly Friedstein 1998 Lisa
viif)  Jacob Bernstein 1999 Eliot
ix)  Julialantoni 2001 Jill
X) Daniel Betnstein 2002 Eliot

104, In the draft of the Bemstein Trust attached hereto as Ex, 15, at Article Eight, the Five
Children are each identified by name. None of the ten grandchildren’s names appear in the
docurnent.
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((
(,. 105, I have attached a diagram that illustrates Simon Bernstein’s intention and plan to ensute
that the Policy Proceeds were ultimately for the benefit of the Bernstein Trust, The diagram (Ex.
17) illustrates that in Qption A had the Primary Beneficiary continued to exist at the time of
Simon Bernstein’s death, then by virtue of the VEBA Beneficiary Designation Simon Bernstein
executed which named the Bernstein Trust as beneficiary of the VEBA Trust (Ex. 4), the Policy
proceeds would have been paid from the Insurer t0 the VEBA Trust and distributed by the

VEBA Trustee to the Bernstein Trust. (See Ex, 17)

106. In this case, as explained in §71 and §72 above, the VEBA ceased to exist in 1998, long
before Simon Bernstein passed away. As a result there was no primary beneficiary in existence
at the time the Insured’s death. At the time of Simon Bernstein’s death, the contingent
beneficiary of the Policy was the Bernstein Trust, By naming the Bernstein Trust as Contingent
Beneficiaty, Simon Betnstein ensured that the Policy Proceeds would be paid to the Bernstein
Trust whether or not the VEBA continued to exist. (See Option B on Ex, 17),

107. In addition to tecords relating to the Policy at issue, my sister Pamela Simon, located
records relating to anothor [ife insurance policy issued by Lincoln Benefit Life on the fife of
Simon Bernstein in 1994 (the “Lincoln Policy™), This Policy was purchased through a life
insurance brokerage known as STP Enterprises, Inc. which in the 1990°s was co-owned by
Simon Bernstein, Pamela Simon and David Simon,

108. This second policy was issued by Lincoln Benefit Life as policy no, 770204204 in June of
1994 with Simon Bernstein as the initial owner and insured (the “Lincoln Policy™). In August of
1995, the ownership of the Lincoln Policy was changed by Simon Bernstein to the Bernstein
Trust. The Lincoln Benefit Life policy lapsed several years prior to Simon Bernstein’s death;
The transfer of ownership form contained the name of the Bernstein Trust and its tax
identification number, identified Shirley Bernstein as trustee, and also contains the witnessed
signature of Simon Bernstein, The Lincoln Polioy lapsed in 2006 for non-payment of premium

approximately six yeats prior to my father’s passing.

109. The Cthenting Children are all in agreement regatding the following facts, and the
intent of our father, Simon Bernstein, with regard to the Policy and Policy proceeds:

a) At the time of Simon Bernstein’s death, Simon Betnstein was the owner of the Policy;

b) In June of 1995, _Simon Bernstein formed the Simon Bernstein Ircevocable Insurance
Trust Dated June 21, 1995;

i
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¢) In November of 1995, the VEBA as Owner submiited a Request to the Tnsurer
designating the VEBA as primary beneficiary, and the Bernstein Trust as second or
contingent beneficiary.

d) In 1998: (i) S.B, Lexington, Inc. was voluntarily dissolved; (i) the VEBA was
terminated and (iif) the VEBA as Owner submitted a change of Owner to the Insurer
designating Simon Bernstein as Owner of the Policy,

¢) On the date of Simon Betnstein’s death, Simon Bernstein was the Owner of the Policy
and the sole sutviving beneﬁcxary of the Policy was the contingent beneficiary, the
Bernstem Trust;

1) Following the death of my mother, Shirley Bernstein, and according to the drafis of
the Bernstein Trust and the intent of Simon Bernstein, Ted Bernstein was appointed to act -

as successor Trustee;

g} Each of the Consenting Children have signified their consent to a court appointment
affitming Ted Bernstein’s role as Trustee,

h} The beneficiary of the Policy Proceeds is the Betnstein Trust;

i} The beneficiaries of the Bernstein Trust are the five adult children--Ted, Pam, Eliot,
Jill and Lisa--to share equally, twenty percent each;

J) The sole asset of the Bernstein Trust is the Policy Proceeds, and the distribution of
such proceeds to the five children of Simon Bernstein and any administrative matters
related to the texmination of the Trust are the only remaining acts required of the Trustes;

k) The four consenting children of Simon Bernstein agree that upon entry of a judgment
in favor of the Plaintiffs declaring that the Bernstein Trust is beneficiary of the Policy .
Proceeds, counsel for Bernstein Trust, Adam M, Simon, shall be authorized to present the
Jjudgment to the Registry and have the Registry distribute the Policy Proceeds in a check

payable as follows:

“The Simon Law Firm Client Trust f/b/o Simon Bernstein Irrevocable Insurance Trust
Dated June 21, 1995%;

1) The Policy Proceeds shall then be deposited to The Simon Law Firm Client Trust
Account and shall be disbursed as follows:

i) First to the payment of atiormey Adam M. Simon’s fees and costs;

i) Retention of $5,000.00 in the Simon Law Client Trust Account for the
benefit of the Bernstein Trust in order o pay for any professional
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( . expenses, i.e. accounting or legal, related to the final distribution of the
Trust Assets and termination of trust, Any remaining balance after
payment of such expenses shall be distributed to the five adult children
in equal shares;

iif) The balance to be split equally among the five adult children of Simon
Bernstein;

iv) Each Beneficiary that receives a share of the Policy proceeds shall
execute and deliver to the Trustee (or Adam M, Simon) a receipt for
such payment received; and

v) Along with the distributions, the Trustee shall provide each beneficiary
with a final accounting of the distributions made from the Palicy
Proceeds.

110, Plaintiffs, the Bernstein Trust, Ted Berastein as Trustee and the Consenting Children
submit the following‘e\'ridence of the existence and ferms of the trust;

: a) The SS-4 Form containing the name of the Bernsteln Trust, the tax identification
s number of the Bernstein Trust, and the signature of the initial trustee, Shitley Bernstein,

(See Lx. 19);

b) The VEBA Beneficiary designation form containing the name of the Bernstein Ttust
and the signatute of the grantor, Simon Bernstein, (See Ex, 4);

¢) The Policy beneficiaty desfgnation forin designating the Bernstein Trust as the
- contingent beneficiary, (See Ex. 8);

- d) A copy of two unexecuted drafts of the Bernstein Trust Agreement (S’ee Ex, 15 and
Ex, 16).
e) My Affidavit and the Affidavits of David Simon, and each of the four consenting
children.

) The Affidavit provided by the Insurer, of Don Sanders, also references Policy records
that confirm the designation of the Bernstein Trust as contingont beneficiary of the

Policy.
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g} The Lincoln Benefit Life change of ownership form for the second policy tramsfetring
the ownership of the Lincoln Benefit Life policy from Simon Bernstein to the Bernstein
Trust. This form contains the name of the Betnstein Trust, identifies Shitley Bernstein as
Trustee, and has a witnessed ségnature of Sifion Bernstein, (See Ex, 18),

h) The Equifax investigation report fiom 1982 which indicates that at the time of
issuance the benefits of the insurance policy would be paid to the VEBA, and then as
stated in the inspection report, “normally those benefits are paid to family members.”
(See Ex. 20),

111, Plaintiffs submit the following evidence of the terms of the Bernstein Trust, including its
designated beneficiaries and trustees: '

a) The two unexecuted copies (one of which containg contemporaneous handwritten
notes) of the Bernstein Trust Agreement:

b) The Lincoln Benefit Life change of ownership form for the second policy
transferring the ownership of the Lincoln Benefit Life policy from Simon Bernstein to the
Bernstein Trust, This form contains the name of the Bernstein Trust, identifies Shirley
Bemstein as Trustee, and has a witnessed signature of Simon Bernstein. (See Ex, 18).

c) The $8-4 Form containing the name of the Bernstein Trust, the fax identification
number of the Bernstein Trust, and identifying the initial trustee, Shirley Beinstein. (See
Ex. 19);

d) Declarations or Affidavits of Ted Bernstein, David Simon, Pam Sitnon, Jill
Tantoni, and Lisa Friedstein,

e) The Equifax investigation report fiom 1982 which indicates that at the time of
issuance the benefits of the insurance policy would be paid to the VEBA, and then as
stated in the inspection teport of Simon Bernstein, “normally those benefits are paid to °
family members.” (See Ex, 20). :

AUS-59605832 / g




Case 1:13-cv-03643 Document 192-1 Filed 06/05/15. Page 199 of 282 PagelD 2965

w17- -Document: 12-7 Filed: 03/12/2018 Pages: 435
Case 1367203643 Dosument - 15651 Filed: 0afaviis Page 20 of 20 PageID #:2018

112, Tagtee to walve and do not-claim any sorapetsation for aoting as Truistée of the Bernstsin
Teust, but Ldo reserve the tight 1o dlaim ceimbursement for drly costs Linour suehas legdl, ot
ascounting fees In connectlon. with the Aunal disteibution,

FURTHER AFFIANT SAYETH NAUGHT.

Dated: Fgbruary A %2 s

Tegd/Bernsfein -

Y2/ Pl
¥ ""’/f’ﬁ'

County of Paini Beach, FL. -

o, ANTONID 1. LAS)

W2 Woldry-Puibtle « Stata of Fistlda
ST /e My Do, Expliot iy 9, 2016 b
=& " comniteion # € 107166k

Y
G €y

AUS-5250583-2




. Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 200 of 282 PagelD 2966
. Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

i
s
i

R

Logaiian: &8
s TREKB{I5,025 e}
Simon dule 2RO KE{H 4D L ALE

T e Fiday. Septerbar 3, 2304, TOFSS PR

Hediad: Yodnesdey, L 21, 1535 ZE224 PH

fotemzad: Todoy, Seplemoer B 2RIE, T mindes 500

e

i
Y

Hibues:  {IPsmdonk U Hiddan

o Brix

LT =
STRUST Ciemoddian §2471927 252 I Dategrasteds FAUA 214 Giftheie sEmieag Ondine
Fitd Sre IEEEE : Slepkig: Mot wiaffzble

ATEXHIBT 2
' Deponentﬂ_’ﬁz;(@___%
DateSI1S

WV DERg,

BFON000Z




Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 201 of 282 PagelD 2967

Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

TREEVOCEBLE TEUST AGREEMENT

I, Simon L. Berngtein, am entering into this Agreement at Boca

Raton, Florida on June 1, 1$%% with my wife, Shirley Bernstein, as

Trustee., T am transferring to the Trustee $10 and other property
and may from time to time again contribute cash or ather Property
te the Trustee. This instrument and the trusts hereby evidenced
shall be known as the "Simon Bsrnstéin Irrevocable Insurance Trust,

dated June 1, 1995, It 1e therefore agreed as hersinafter

provided,
ARTICLE QNE
1.01 I have caused or will cause the policies of

ingurance Iisted in Exhibit A hereto attached to be made payable to
the Trustee as Beneficiary hereof. The tevm "policies' may include
annuity contracts, accident policies and any retirement plan or
contract under which death benefits can be made payable to the
Trustee.

1.02 I or any person may transfer by will or otherwise
any other property Lo the Trustee to be administered a provided in
this instrument and may subject  the proceeds of any insurance
policies tg the terms of this instrument by designating the Trustee
as beneficiary thereof.

ARTICLE TWO

2.01 This Instrumerit and the Trusts created hereby shall
he construed and governed by thé laws of Illineis in foree from

time Eo tims.
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ARTICLE THREE

The Trustee shall pay to me during my life the incéme of the
Trust, and such portions of the principle as T wmay request from
time to time by a written instrument delivered to the Trustee;
provided, however, Ehat if I becomne incapacitated the Trustee
shall, as long as such incapacity continuss, pay guch amounts from
the income and from principal as the Trustee may deam necessary For
the suppoert and education of the Grouwp consiating of my then living
children or their descendants and me, The Trustee may make unequal
payments which shall not be considered advancements. Any income
not thus paid shall be added to the principal of the Trust.

ARTICLE FOUR

4,01 I reserve during my lifetime all rights under any
insurance policies held hereunder including the rights to change
the beneficiary, plédge or collect the cash surrender values and to .
receive all dividends. If any peoliey is surrendered or if the
beneficiary of any policy is changed, this trust shall be revoked
with respect to such policy upon acceptance of such surrender or
change of beneficiary by the insurance company. During my lifetime
the Trustee =shall have no respgngibility' with respect to any
policies except to hold any 9Q1ibie5 received in safekeeping and to
daeliver them upon my wiritben reguest.

4.02 Upon being advized of my death the Trustea shall
collect the proceeds of any pelicy{iss) on my life payable to the
Tyrustee and may exsrcise any available optiocnal methcd. cf

settlement.
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4.03 Payment to the Trustee shall discharge the liability
of the insuranceé company so paving, which need not see to the
application of any payment. The Trustee may compromise claims
ariging in connetticn with any polié}r, and need neot engage in
litigation to enforce payvment _without indemnification for any
regulting sexpenssa,

ARTi_‘IGLE, FIVE

5.01 After my death, the Trustee shall pay such amounts
ag my personal repregentative may reguest in writing for the
purpsse of paying all or part of the expenses of my funeral, the
administration of my estate, my enforceable debts, and federal,
state and estate taxas payable by reason of my death.

5.02 In making the payments required under this Articla,
the Trustee may use proceeds of insurance on my life te the extent
other assets are not available but it shall in no event use assets
not includable in my gross eastate vunder the Inkternal Revenue Code.

ARTICLE STX

6.01 After my death, Zor purposes of Article Seven, the
"Trust Estate" ghall consist of the principal together with any
accrued and undistributed income of the Trust at the time of my
death, plus any property added thereto by my Will or payable to the
Trustee by reason of my death, reduced by any gifts herein before
made and by the payment of debts admitted and administrative

expenses and as provided in Article Five,

ARTICLE SEVEN

7.01 Upon my death, the Trustee shall divide the property
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of the Trust into as many separake Trusts as there are children of
ming who survive me and children of mine who predecease me leaving
descendants who zurvive me. These Trusts shall be designated
respectively by the names of my children. Each Trust shall he
admindstered and distributed in the following manner:

ah The Trustee shall pay from the net income of each
Trust such amowihs as the Truatee may deen apprﬁpllate to
anyene or more persons living Irom time to time of the Group
consisting of the Child for whom the Trust is named, that
Child's spouse if any and descerndants of such Child, and the
spouses of any such descendants. The members of this Group
are herein referred to as the Tncome Beneficiaries. Any
income not thus pald shall be added to principal.

B} In addition, the Trustee shall pay from time to
tine to any one or more of the income bensficiaries of
each Trust such amounts from the principal of such Trust
as the Trustee may deem necessary for their support and
education.

) The Trustee may make unegual payments of income
oY principal which shall not be considered advancements.
ARTICTL.E ET

GHT

Whenever the termination of any Trust under this instrument,
the Trustee 1s directed to distribute any share of the Trust,
except any distribution pursuant to the exercise of the power of
appointment, (to any pérson who is under the age of twenty-five
(25} vedrs or im ineapacitﬁtad, the Trustee shall held the share of
‘such person Hereinafter called the Béneficiary, in a separate Trust
far the following purpdseas;

A) The Trustae shall pay all the nhet income to the
Ben551C1afy in such amounts of the principal as the
Trustee deems necessary for his support and education;
provided however, that if-and so lcng as the Ben:alc11ry
has neot attalned majority or d4is anapac1taten, the
Trustee may withhold such amounts of income &g the
Trustes determines not to bhe naceggary for the supportc

and education of the Beneficiary and any amounts thus
withheld shall be added to principal.

BT0O00006




Case 1:13-cv-03643 Document 192-1 Filed 06/05/15 Page 205 of 282 PagelD 2971
Case: 17-3595  Document: 12-7 Filed: 03/12/2018  Pages: 435

(( B} After the heneficiary has attained the age of
twenty-Eive (25] years, he may withdraw =11 of the
principal and accumulated net income of such Trist.

24 of the date of this Agreement I currently have five
children living, namely: Ted S, Berngtein, Pamela B. Simon, JFill
Bernstein, Lisa Bernstein Friedstein, and Elict Bernstein.

ARTICLE NINE

For purposes under this instrument:

Al Adoption of a ¢hild shall have the same effect
as 1f such child had bzen born to the adopting parents,
but only if such child was a minor at the time of the
adoption;

B) The word "speuse" includes a widow or widower.

) Except where distribution is directed to the
"degscendants per stirpes" of a person, the word
"destendants" includes descendants of every degree,

whenever born, whether or not a parent or more rehote

: ancestor of such descendant is 1living. Where
(( distribution 1lg directed te any pevson's descendants per
stirpes who are living at a designated poxnt of time, the

stirpes shall begin with the children of such pstrson,

whether or not any c¢hild of his 4is then living,
"Descendants - of wy parents” shall include only

descendants of the marriage of such parents.

) A person shall be considered “1ncapaCltated"
(1) 4Ff and as long as he is adjudicated disabled because
he is unable to manage his estate or financial matters or
(2) if two doctorg familiar with his physical and mental
condition certify to the Trustee in writing that tha
pergon is unable to transgact ordinary businegs, and until
there is a like certification to the Trustea that such

incapagity has ended.

~ E} Where appropriate, words of the masculine
gender include the feéminine, the words used in a plural
or gollective ssnse include the singular and vice vérsa.

F) The word "Trustee" includes any succegsar
Trugtes or Trustees.

@) Excopt as  othexwise provided din  this
instrament, income accrued or collected but mot
d18tllhuted_at the termination of any beneficdial interest
hereunder ghall be treated as if it had dcorued ar Had
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collegted dfter the term1patlon of such interest. The
Trustes may charge any such indowme with amy accrued
taxes, expenses or compensation which it considers
proper.

H) In determining what amounts are necessary for
the support cof any person, the Trustee shall take into
aceount {1} tha standard of living to which such person
is accustomed; (2) his obligations, if any, to support
cthers; (3) the obligation, if any, and the ability of
pthers to support him; and (4) other ilncome available for
his support so far as kpown to the Trustee

T) Whenever the Trustee deems it to be in the hest
interésts of a Beneficlary to whom the Trustee is
directed or authorized to pay income or prlnclpal tha
Trustee may apply sueh incoms ox Qllnﬂlpal For the
benefit of the besneficiary, of distribute it for the
beneficiary's use Lo anyone with whom the beneficiary is
reslding, or to his gquardian, coneervator or near adult
relative.

J) In determining whether any testamentary power
of appointment has heen exercisad, the Trustee may rely
on an ingtrument admitted to probate in any jurisdiction
as the will on the donee of the power. If the Trustesa
has no written natice of the existence of such a will
within three months after the death of the donees. of the
power, the Trustee may assume that the donee died
intéstate. This paragraph shall mnot limit any right of
any person against aoyorne toe whom the Trustee has
distributed property in reliance therescon,

K) The term "gross estabe" refers to the amount
described by this term in the Internal Revenue Code in
force from time to time.

L) The word "persons” includes corporations.

M) If any distribution, other than a distribution
made purguant to a power of withdrawal of appointment, i
a. taxable distributioni for genaration-gkipping Eax
purposes, the Trugtee may, out of the principal of the
trust from which the distribution is made, elthar pay any
tax attributable to the distribution or increase the
distribution to the exteént determined by the Trustee to
be sufficient to enable the distributee to pay any such
tax. In the event of a taxable termination for
generatlcnfsklgplng tax purposes, the Trustee shall, out
of the principal of the Trust ox share to which such
terminaticn relates, pay any tax attributable to the
termination without compensating adjustments.
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ARTICLE TEN
In addition td the powers from time to time conferred on the
Trustee by the I1linodis Trusts and Trusktees Act, the Trustee shall
have the following powsrs exercigable in the Trustes's discretion

excapt:

A} To charge oY not to charge against income an
allowance for depreciation;

B Tp receive in cash the progeeds of any policies
payvable to the Trustesg;

) To make gecure oar unsecured loans of trust
fundg ko wy egtate;

o) To horrow money from any scurce, lnclud;ng but
not limited to, the banking department of a sungessor
corparate brustee;

(( E) If at any time after my death the principal of
a trust required to be held under the terms of this
Agreement is less than $10,000.00 in value, to distributs
the principal and any accrued or undistributed ingome of
the Trusat to its income beneficigry, and that Trust shall
thereupon terminate, notwithstanding any provisions in
this Agreement to the contrary;

) To purchase insurance policies on my life and
as to any insurance policvies owned by the Trustee on my
life, the Trustee shall have the following addicional

powens:

iy Td continue the peliciea in force
and to pay the premiums thereon out of income
and/or prifcipal

Z) To obtdin the cdash surrender value
of the policies;

3) To convert the policies to paid-up
imsurance;

4} To horrovw money on the security of
the policies for any purpose, including but
not, limited to, the payment of the premiums

( thereon, and to mortgage, pledge and assiygn
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the policies for such purposes;

5) To make tThe Trustegs and Trustee
hereunder the bsnefiglary of the poligies and
to Hold <che poliey praceeds in  Trust
hereunder;

&) To exercise amy and all optiens and
pr1v1leges under the policies; and

o7 To deal with the policies in any
other way the Trustee deemg necessary or
advisable for the proper -  management,

investment and distribution of the Trusts;

aj When there is a trust under this Agreement and
ancther trust under this Agreement or under another
document, each having the game bene£1c1ary' or

bene:flcn.arleq and terms which are substantially identical
as to the diatribution of income and pr1n61pal and the
same Inclusion Ration, to transfer all of the agsets of
such Trust under this Agreement to the Trustee or
Trustees of the substantially iddentical Trust, and
thereupon such Trust under this Agreement ghall
terminate;

H) To mazximize the value of the GST Exemption
which is available to my estate and to segregate by
allocation to a geparate Trust all or part of any asset
in order to reflect a partial disclaimer or differences
in tax attributes, consistent with the rules governing
such attributes and considering the differences in such
attributés and all other factors the Trustee believes
pertinent; and

I} To do all other acts to accomplish the propex
management; investment and distribution of the Trusts.

ARTICLE ELEVEN

The following provisions shall apply to each trust created by

this Agreement:

a) If for any reason Shlrley Berngtein dees not
continue to adk as Trustee, David B. Sinon is appointed
successor Trustee, If Eor any reason neither of the
Loregoing individuals nor any successor Trustee appointed
as hereinafter provided actgs or continues to act as
Truslee, a successor Trustee shall be appointed as
provided in the Illineois Trusts and Trustees act and
shall be any corporation dituated in the United States
and authorized umder the laws of the United States or of
any state thereof to admlnlster Trusts and with capital,
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surplus and undivided profits of at least fifty million
dollars,

R) If any individual Trustee becomes incapable of
properly managing his or her affairs, as determined
unanimously by the group consisting of his or her
physician and my then living and competent chiildren, that
determination shall be deemed to constitute his or her
regignation as Trustee.

o The income beneficiaries of the Trusts or, in
the case of any legally disabled beneficiary, a living
and compétent parent or child, or guardian or congervatox
if the beneficiary has no living and competent parent or
child, may at any tine approve the Trustee's accounts,
with the same effect as if a court having jurisdiction
over The Trusts approve the adccounts. )

ARTICLE TWELVE

A The Trustee need not litigate to collect policy proceeds
or other property to which the Trustee may be entitled, unleass
indemnified to the Trustee's satisfaction against all resulting
expérise and liability.

B. The trustee’s regeipt and release shall release and
discharge an insurance company or other person for payment made and
shall bind every beneficiary of the Trusts.

ARTICLE THIRTEEN

This Agreement shall be governed by and interpreted in
accordance with the laws of the State of Illinois.
IN WITNESS WHEREOF, I and the Trustee have executed this

Agreemient.

Subscribed and Sworn ¢ befors
me this day of » 198
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Notary Public
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I, T ; am entéring into this Agreement at

on _. _+ 1899 with my wife,

Y S — —

@ .
Shode Y as Trustee, T am transferring to the Trustee $10

and other property and may From time to time again contribute cash

or other property to the Trustee, This instrument and the frusts

hereby evidenced shall be known as the " #ZE
Irrevocable Insurance Trust, dated . 199 ", It is
therafore agreed as hereinafter provided,
ARTICLE OWE
1.01 I have caused or will cause the policies of

insurangce listed in Exhibit A hereto attached to be made payable to
the Trustee as Beneficiary hereof. The term "policies" may include
annuity contracts, accident policies and any retirement plan or
écntra:t uinder which death benefits can be made payable to the
Trustee.,

1.02 I or any parson may transfer by will or otherwise
any other property Eo the Trustee to be administered a providad in
this instrument and may subject the proceeds of any insurance
policies to the terms of this instrument by designating the Trusteé
as beneficiary thereof.

ARTICLE TWO

2.M This instrument and the Trusts created hereby shall
be construed and governed by the laws of Illinois in force trom
time te time, |

A TEXHIBIT 2 2
‘ Deponenfr W\Y‘\
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ARTICLE THREE

The Trustee shall pay to me during my life the income of the
Trust, and such portions of the principle as T may reguest from
time to btime by a written instrument delivered to the Trustee;
provided, however, that 4if T become incapacitated the Trustee
shall, as long as such incapacity continues, pay such amounts from
the inecome and from principal as the Trustee may dEem,nacesséry for
the support and education of the Group conuisting of my then living
children or their descendants and me, The Trustee may make unequal
payments which shall not be considerad advancements. Any income
not thus paid shall be added to the prinecipal of the Trust.

ARTICLE FOUR

4.01% I reserve during my lifetime all rights undér any
insurance policies held hereunder including‘the rights to change
the benaficiary, pledge or collect the cash surrender values and ko
receive all dividends. If any policy is surrendered or if Lhe
beneficiary of any policy is changed, this trust shall be revoked
with respect to such policy upon acceptance of such surrender or
c¢hange of benefiqiary by the insurance company. During my lifetime
the Trustee sghall have no responsibility with respéct to -any
policies except to hold any policies received in safekeeping and to
deliver them upon my written request,

4,02 Upon being advised of my death the Trustee shall
collect the proceeds of any policy(ies) on my life payable to the
Trustee and may exercise any available optional method of

settlement.
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4,03 Payment to the Trustee shall discharge the liability
of the insurance company so paying, which need not see¢ ko the
application ©f any pafment. The Trusteé may compromise ¢laims
arising in connection with any policy, and need not engage in
litigation to enforoe payment without indemnification fer any
resulting expense.

ARTICLE FIVE

5.01 After my death, the Trustee shall pay such amounts
as my personal Tepresentative may request in writing for the
purpose of paying all or part of the expenses of my funeral, the
administration of my estate, my enforceable debtsg, and federal,
state and estate taxes payable by reason of my death.

5.02 Tn making the payments required under this Article,
the Trustee mﬁy use proceeds af insurance on my life ko the éxtent
other assets are not available but it shall in no event use assats
not includable in my gross estate under the Internal Revenue Code.

ARTICLE 571X

6.01 . After my death, for purposes of Article Seven, the
"Trust Estate' shall consist of the principal together with any
accrued and undistributed income of the Trust al. the time &f my
death, plus any property added theralo by my Will or payable to the
Trustee by reason of wmy death, reduced by aﬁy gifts herein hefore
made and by the payment of debts admitted and administrative

expenges and as provided in Article Five,

ARTICLE SEVEN

7.01 Upan my death, the Trustee shall divide the property
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of the Trust inte as many separate Trusts as there are children of
mine who survive me and children of mine who predeceass me leaving
descendants who survive me. These Trusts shall be designated
respectively by the names of my children, Each Trust shall be
administered and distributed in the fellewing manner:

Al The Trustee shall pay from the net income of each
Trust such amounts as the Trustee may deem appropriate to
anyone or more persons living from fime to time of the Group
consigting of the Child for whom the Trust is named, that
Child's spouse if any and descendants of such Child, and the
spouses of any such descendants. The members of this Group
are herein veferred te as the Income Reneficiaries. Any
income not thus paid shall be added to principal.

B) In addition, the Trustee shall pay from time to
time to any one or more of the income beneficiaries of
each Prust such amounts from the principal of such Trust
as the Trustee may deem necessary for their support and
education.

a) The Trustee may make unequal payments of income
or prineipal which shall not be considered advancements.

ARTICLE EI1GHT

Whenever the termination of any Trust under this instrument,
the Trustee is directed to distribute any share of the Trust,
except any distribution pursuant ko the exercise of the power of

appointment, (to any person who is under the age of twenty-five

(258) years or is incapacitated, the Trustee shall hold the share of

such person hereinafter called thé Beneficiary, in a separate Trust
for the following purposes:

a) The Trustee shall pay all the net income to the
Beneficiary in swch amounts of the principal as the
Trustee deems necessary for his support and education;
provided however, that if and so long as the Benaficiary
has not attained majority or is incapacitated, the
Trustee may withhold such amounts of income as Lhe
Trustee determines not to be necessary for the support
and education of the Beneficiary and any amounts thusg
withhald shall be added to principal.
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( B} After the beneficiary has attained the age of
twenty—five (25) years, he may withdraw all of the
pring¢ipal and aceumulated net income of such Trust.

As of the daté of this Agreement I currently have
children living, namely:
ARTICLE NINE
For purpbses urnider this iastrument:

A) Adoption of & ¢hild shall have the zamé effact
85 if such child had been born to the adopting parents,
but only if guch c¢hild was a minor at the time of the
adoption;

B) The word "spouse" includes a widow or widower.

C) Except where distribution is directed to the

"descendants per stirpes"” of a person, the word
"descendants" includes descendants of every degreea,

whenever born, whether or nob a parent or more remote

ancestor of such descendant is 11v1ng- Whera
distribution is directed to any person's descendants per

{ stirpes who are living at a designated point of time, the
f stirpes shall begin wikh the children of such person,
whether or not any child of his is then living.
"Descendants of my parents" shall include only

descendants of the marriage of such parents, '

D) A person shall be considered "incapacitatbted"
(1) if and as long as he is adjudicated disabled because
he is unable to manage his estate or financial matters or
(2) if two doctors familiar with his physical and mental
condition certify to the Trustee in writing that ths
person is unable to transact ordinary business, and unftil
there is a like certification to the Truatee that such

nca paclty-has ended,

E) Where appropriate, words of the masculine
gender include the feminine, the words used in a plural
or gollective sense include the singular and vice versa.

) The word "Trustee" includes any successor
Trustee or Trustees, :

G) Excapt az otherwise provided in  this
instrument, dncomé accrued or collected but not
dlstrlbuted.at the términation of any beneficial interest
hereunder shall be treated as if it had accrued or had

. collected after the Lermination of such inkterest. The
” Trustee may charge any such income with any accrued
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taxes, expenses or cdompensation which it considers
pProper.

H) In determining what amounts are necessary for
the support of any person, the Trustee sghall take into
account (1) the standard of living to which such person

- is accustomed; (2} his obligations, if any, to support
others; (3) the obligation, 1if any, and the ability of
others to support him; and (4) other income available for
his support so far as known to the Trustee

1) Whenever the Trustee deems it to be in the bést
interests of a beneficiary {0 whom the Trustee 1is
directed or authorized to pay income or principal, the
Trustee may apply such income or principal for the
benefit of the beneficiary, of distribute it for the
beneflciary g2 use to anyone with whom the beneficiary is
rasiding, or to his guardian, congarvator or near adult

relative.

J) In determining whether any testamentary power
of appointment has been exercised, the Trustee may rely
on an instrument admitted to probate in any jurisdiction
as the will on Che donee of the power. If bthe Trustee
hag ne written notice o0f the existence of such a will
within three months after the death of the donee of the
pawer, the Trustee may assume that the donee died
intestate. This paragraph shall not limit any right of
any person against anyone t© whom the Trustee has
distributed property in reliance thereon.

K) The term "gross estate' refers to the amount
described by this term in the Internal Revenue Code in
force from time to time.

I} The word "persons” includes corporations.

M) If any distribution, other than a distributicn
made pursuant t6 a power of withdrawal of appointment, is
a taxable distribution for generation-skipping tax
purpeses; the Trustee may, out of the principal of the
trust from which the distributién is made, sither pay any
tax attrihutable toe the dlstrlbutlon or 1increase the

tax ‘In the event of a taxable términatlcn for
generatlon—sklpgjng tax purposes, the Trustee shall, out
of the principal of the Trust or share to whidh such
termination relates, pay any tax attributable to the
terminaticon without compensating adjustments.
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ARTICLE TENR

In addition to the powers from time to time conferred on the

Trustee by the Illinocis Trusts and Trustees Act, the Trustee shall

have the following powers exercisable in the Trustee's discrekion

except:

A) To charge or not to charge against income an

allowancé for depreciation:

B} To receive in cash the proeceeds of any policies

payable to the Trustee;

C) To make secure or unsecured loans of trust

funds to my estabe;

D} To borrow money from any source, including but
not limited to, the bhanking department of & successor

corporate trustee;

E} If at any time after my death the principal of

a trust required to be held under the terms of this
Agreemenkt is less than & in valus, to distribute
the principal and any acecruéd or undistributed income of
the Trust to its income beneficiary, and that Trust shall
thereupon terminate, notwithstanding any provisions in
this Agreement to the contrary;

) To purchase ingsurance policies on my life and
as to any insurance policies gwned by the Trustee on my
life, the Trustee shall have the following additional
poWers:

1} To continue the policiés in foroe
and to pay the premiums thereson out of income
and/or principal

Z) To obtain the eash surrender valua
of the policies;

3} To convert the policies to paid-up
insurance;

4) Te borrow money on the security of
the policies for any purpose, including but
not Iimited to;, the payment of the premiums
thereon, and to mortgage, pledge and assign
the policies for such purposes;
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5) To make the Trustee and Trustes
hereunder the bheheficiary of the policiés and
to hold the policy procdeeds 1in ‘Trust
hersunder;

6} To exercise any and all aptiohs and
privileges under the policies; and

7) To deal with the policies in any
other way the Trustee deems necessary or
advisable for the. proper managemeant,
investment and distribution of Eha Tfusts,

G) When there ig a trust under this Agréement and
another trust under this Agreement or under another
document: , each having the same Dbeneficiary or
heneflciarles and terms which are substantially ideéntical
as to the distribution of income and principal and the
same Inclusion Ration, to transfer all of the assets of
such Trust under this Agreement to the Trustee or
Trustees of the substantially identical - Trust, and
thereupon such Trust under this Agreement shall
terminate;

H) To maximize the wvalue of the GST Exemption
which 1is available to my estate and to segregate by
allocation to a separate Trust all or part of any asset
in order to refleclk a partial disclaimer or differences
in tax attributes, consistent with the rules governing
such attributes and considering the differences in such
attributes and all other factors the Trustee bélieves
pertinent; and

1) To do all other acts to accomplish the- proper
management, investment and distribution of the Trusts.

ARTICLE ELEVEN

The following provisions shall apply to each trust created by
1.

LA
this Agreement: _ Qmﬁﬁr“
. , b
A) If for any reason Y does not
cantinue to act as Trustee, Vo, Nk
is appointed suaccessor Trustee. If for any reason

neither of the foregoing individuals nor any successor
Trustee appointed as hereinafter provided acts or
continues to act as TrusLee, a sucedssor Trustee shall be
appointed as provided in the Illinois Trusts and Trustees
dct and shall be any corporation situated in the United
Gtates and authorized under the laws of the United States
or of any state thereof to administer Trugts and wikth
capital, surplus and undivided profits of at least fifty
million dollars.
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B)  If any individual Trustee becomes incapable of
properly managing his or her affairs, as determined
unanimously by the group consisting of his or her
physiclan and my then living and compétent children, that
determination shall be deemed to constitute his or her
resignakion as Trustee. .

CY The income beneficiaries of the Trusts or, in
the case of any legally disabled beneficiary, a living
and competent parent or child, or guardian or conservator:
if the beneficiary has no living anhd competent parent or
child, may at any time approve the Trustee's accounts,
with the same¢ effech as if a court having jurisdiction

over the Trusts approve the accounts.

ARTICLIY TWELVE

Aa. The Trustee need net litigate to collect poligy proceeds
or other property to which the Trusteae may be entitled, unless
indemnified to the Trustee's satisfaction against all resulting.
expense and liability.

E. The trustee's receipt and release shall relesase and

discharge an ingurance company or other person for payment made and

ARTICLE THIRTEEN

This Agreement shall be governed by and interpreted in
aceordance with the laws of the State of Illinois.
IN WITNESS WHEREOF, I and the Trustee have executed this

Agreement:,

Subgeribed and Sworn to befors
mi this day of _ , 199,

Notary Public

BT000024
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P em oy

TRUST AGREEMENT dated this / / day of /4’{":7” ’
2000, between SIMON BERNSTEIN, as Settlor, and SHIRLEY BERNSTREIN

and ALBERT W. GORTZ, as Trustees.

1. As and for a gift, the Settlor hereby assigns and
transfers to the Trustees and their successors {together, the
"Trustees") the life insurance policies set forth in Schedule A
annexed hereto, and the Settlor agrees to execute all such
assignments and changes of beneficiary and to do such other acts
and things as may be necessary in orde? to make the Trustees
irrevocable absolute assignees of said life insurance policies.
The Trustees shall hold said policies, together with any other
propertylwhich may be received by them, in trust upon the terms
and conditions set forth herein. This trust shall be known as

the "SIMON BERNSTEIN 2000 INSURANCE TRUST."

2. (&) During the Settlor's lifetime, the Trustees
shall hold the trust property, shall invest and reinvest the
same, and shall pay so much of the income therefrom to any one or
more of the Settlor's wife, SHIRLEY BERNSTEIN, and the Settlor's
descendants, living from time to time, in equal or unequal
émounts, and to any one or more of them to the exclusion of the
others, as the’Trustees, in their absolute discretion, shall
determine, accumulating any balance of the income and adding the
same to principal.

{b) During the Settlor's lifetime, the Trustees are
further authorized and empowered, from time to time, to pay to

any one or more of the Settlor's wife, SHIRLEY BERNSTEIN, and the

THE ORIGINAL OF THIS DOCUMENT 18 BEING
HELD FOR SAFEKEEPING BY
PROSKAUER ROSE LLP
2255 GLADES ROAD
BAGA RATON, FLORIDA 33431
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Settlor's descendants, living from time to time, such sums out of
the principal of the trust (even to the extent of the whole

thereof); in equal or unequal amounts, and to any one or more of

them to the exclusion of the others, as the Trustees, in their

absolute discretion, shall determine; provided, however, that the
Trustees shall notify the Settlor's wife and each of the
Settlor's descendants bf their intention to make any distribution
pursuant to this subdivision, whereupon the Settlor's wife and
each of said descendants shall have the right (prior to such
distribution) to withdraw principal pursuant to subdivision (c)
of.this Article 2 within thirty days after receipt of such

notice.

(c) In each calendar year (including the year in which
the trust is first funded}, with respect to any addition to

principal,

(1} The Settlox's spouse is authorized and
empowered to withdraw from principal the sum of subparagraphs {a)

and (B) below, namely:
{A) the lesser of,

(i) an amount egual to the fair market
value of the property added to
principal (valued as of the date
the addition is made),

or,

(ii) an amount that, with respect to the
© individual making the addition,

would qualify for the Federal gift
tax annual exclusion under Section
2503(b) of the Code for a gift made
directly to the Settlor's spouse
(determined on the date the
addition is made, after taking into
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1

(\ ' account all prior gifts to the -
Settlor's spouse by such individual
and assuming that in the case of
any such individual other than the
Settlor, his or her spouse, if any,
will elect to “split” all gifts
under Section 2513 of the Code,

and

(B) the amount from prior years (if any)
that remains subject to his or her power
of withdrawal.

(2) 1If the aggregate additions to the trust made
in said year exceed the amount that the Settlor's spouse may
withdraw pursuant to paragraph (1) of this subdivision (c), each
of the Settlor's descendants, living from time to time, is
authorized and empowered to withdraw from principal the sum of
subparagraphs (A) and (B) below, namely:

o (A) the lesser of,
(i) an amount equal to,

(1) a} the fair market value of
the property added to
principal {valued as of
the date the addition is
made) ,

reduced by,

b) the amount subject to the
power of withdrawal of
the Settlor's spouse
pursuant to paragraph (1)
of this subdivision (c),

divided by,

(II1} the number of the Settlor's

" descendants having a power of
withdrawal under.this
paragraph (2) immediately
after the addition is made,

or,
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(ii) an amount that, with respect to the
individual making the addition,
would qualify for the Federal gift
tax annual exclusion under Section
2503 (b) of the Code for a gift made
directly to such descendant
{determined on the date the _
addition is made, after taking into
account all prior gifts to said
descendant by the individual making
that addition and assuming that his
or hexr spouse, if any, will elect
to "split” all gifts under Section
2513 &f the Cede),

and

(B) the amount from prior years (if any)
that remains subject to said
descendant's power of withdrawal.

(3) Said rights of withdrawal may be exercised
only by written notice to the Trustees and any such withdrawals
shall be madé out of additions to principal made during the

(- current year, and, to the extent that those additioﬂs are
insufficient, out of the balance of the principal. The Trustees
shall notify:the Settlor's spouse and each of the Settlor's
descendants, living from time to time, in writing of his or her
power of withdrawal with respect to each addition within fifteen
days after the date the addition is made.

| (4) (A) Each beneficiary's power of withdrawal
in any calendar year shall lapse at the end of that year to the
extent of,

(i) the amount degcribed in Section
2514 (e) of the Code (which, if
expressed as a percentage of the
fair market value of trust
‘principal, shall be that percentage
determined as of the end of the
year in question), combining, for
this purpose, the fair market
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values of the principal of the
trust under this Agreement and of
all other trusts as to which the
beneficiary may have a power of
withdrawal,

reduced (but not below zero) by,

{ii) the amounts by which the
beneficiary's powers of withdrawal
with respect to each such trust
shall have lapsed at the end of
that year (assuming that, with
respect to each beneficiary, his or
hex powers of withdrawal as to each
such trust, including this trust,
shall lapse in the oxder in which
the trust granting such power was
created) .

(B) Each beneficiary's power of withdrawal
shall lapse in its entirety, (i} upon the Beneficiary’s death, or
(ii) upon the Settlor's death if any part of thé principal of the
trust is includable in the Settlor's gross estate for Federal

estate tax purposes.

(5) Notwithstanding the foregoing, any individual

making an addition to the principal shall have the right, by
written instrument delivered to the Trustees when the addition is

made, with respect to any power of withdrawal that otherwise

-would be created as a result of said addition, (A) to exclude any

beneficiary from exercising his or her power of withdrawal that

would otherwise be created, (B} to increase (but not exceeding
the amounﬁ of his or her addition) or decrease the amount subject
to any beneficiary's power of withdrawal, or (C) to change the
period during which any beneficiary{s powers of withdrawal may be

exercised.
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3. ﬁpon the death of the Settlor, the then principal
of the trust shall be held by the Trustees in further separate
trust to pay the income therefrom in quarterly or more frequent
installments to the Settlor's wife during her life.

The Trustees are authorized and empowered, from time to
time, to pay to the Settlor's wife such sums out of the.principal
of the trust (even to the extent of the whole thereof) as the
Trustees, in their absolute discretion, deem in her best
interests.

Upon the death of the Settlor's wife, the then
principal of the trust shall pass to such of one or more of the
Settlor!s descendants in such sﬁares, equal or unequal, and
subject to such lawful trusts, terms and conditions as the
Settlor's wife shall by Will appoint. To the extent that said
power of appointment shall not be effectively exercised, or upon
the Settlor's death if the Settlor's wife predeceases the
Settlor, said principal shall be divided into shares, per
stirpes, for such of the Settlor's children TED STUART BERNSTEIN,
ELIOT BERNSTEIN, JILL IANTONI and LISA SUE FRIEDSTEIN, as are
then living and for the then living descendants of such of them
as are then dead, and each such share shall be distributed
absclutely, provided, however, that any share so set aside for a
grandchild or more remote descendant of the Settlor who has not
then attained the age of thirty shall be disposed of as provided

in Article 4 of this Agreement.
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‘4. All shares or portions above or below directed to
be set aside for a grandchild or more remote descendant of the
Settlor and directed to be disposed of as provided in this
Article 4 shall be held by the Trustees in further separate trust
to apply so much of the incomg therefrom for the health,
education, maintenance or support of the beneficiary as the
Trustees deem necessary or advisable, accumulating any balance of
the income and adding the same to principal until the beneficiary
attains the age of twenty-one; thereafter, the income shall be
paid to the beneficiary in convenient installments.

The Trustees are authorized and empowered, from time to
time, to pay to the beneficiary such sums out of the principal of
the trust (even to the extent of the whole thereof) as the
Trustees shall deem that the beneficiary needs for his or hei
health, education, maintenance or support.

Upon the beneficiary's attaining the age of twenty-
five, one-half of the then principal of his or her trust shall be
distributed to the beneficiary absolutely, and upon the
beneficiary's attaining the age of thirty, the balance of the
principal of his or her trust shall be distributed to the
beneficiary absolutely.

In the event of and upon the death of the beneficiary
during the continuance of his or her trust, the then principal
thereof shall be divided into portions, per stirpes, for the
benefiéiary}s then living descendants, or, in defaulf thereof,
for the then living descendants of the beneficiary's nearest

" ancestor who was a descendant of the Settlor and who has

7
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descendants then living, or, in default thereof, for the
Settlor's then living descendants, and each such portion shall be
distributed absolutely, except that any portion so set aside for
a grandchild or more remote descendant of the Settlor who is then
the beneficiary of a trust under this Article 4 shall be added to
the principal of said trust and disposed of as a part thereof,
subject to subsequent, but not prior, mandatory distributions of
principal, and any portion so set aside for a grandchild or more
remote déscendant of the Settlor who has not then attained the
age of thirty and who is not then the beneficiary of a trust

under this Article 4 shall be disposed of as provided in this

Article 4.

5. The Trustees shall have the power, in their
absolute discretion, at any time or from time to time: to apply
for and to purchase contracts of insurance on the life of the
Settlor; to make pr?mium payments out of the income or principal
on any policy of life insurance held by them hereunder; to exer-
cise any of the rights or options with respect to any policy of
life insurance held by them hereunder, whether granted in said
policy or allowed by the insurer, including, but not limited to,
surrendering, converting (into paid up or extended Eerﬁ
insurance) or borrowing upon said policy, applying dividends
against premiums or purchasing paid up additions, and exercising
_op;iOns:with respect to conversion, surrender or payment of death

proceeds.
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- 6. If ALBERT W. GORTZ ceases to be qualified as a
Trustee hereundexr, the Settlor's daughter PAMELA BETH SIMON shall
be entitled to qualify as successor Trustee in his place.

The Trustees from time to time qualified hereunder are
authorized and empovered to designate one or more co-Trustees
and, subjéct to the foregoing, a sole surviving Trustee at any
time qualified hereunder is authorized and empowered to designate
one or more successor Trustees to succeed himself or herself;
provided, however, that the Settlor may not serve as a Trustee
hereunder and that the Settlor's wife‘may not serve ag a sole
Trustee hereunder, and, provided further, that JEANNIE BERNSTEIN
shall never be designated as or serve as a Trustee of any trust
created hefeunder.

An individual Trustee shall cease to be gualified as
Trustee hereunder if he or she is under a legal disability or if
by reason of illness or mental or physical disability, in the
written opinion of two doctors then practicing medicine, he or
she is unable to manage his or her affairs. Each Trustee acting
hereunder hereby waives any doctor-patient privilege that may
exist and authorizes said doctors to release all medical
.information that may be requested by the Trustees acting

hereunder.

At all times at least one Trustee of any trust created
hereunder shall not have an interest in the income or principal

of such trust.
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No bond or other security shall be required for any

reason whatsoever of any Trustee named herein or designated as

herein provided.

7. The Trustees hereunder shall have the following
discretionary powers in addition to those conferred by law:

(a) To make any payment or distribution (required oxr-
authorized under this Agreement) either wholly or partly in kind
at market value at date of distribution; to cause any share to be
composed of cash, property or undivided fractional interests in
property different in kind from any other share and without
regard to the income tax basis of property allocated to any
beneficiary.

{(b). To continue to hold any property, real, personal
or otherwise, including, but not limited to, stocks, bonds or
other securities, domestic or foreign, in the form in which it
shall be when received by them hereunder (without regard to any
rule of law that may reguire them to decide whether or not to
‘retain such property) or as the form thereof may be changed
pursuant to the provisions of the other subdivisions of this
Article, so long as they, in their absoclute discretion, deem it

advisable.

(c} To invest and reinvest in any property, including,
but not limited to, stocks, bonds or other securities or so-
called derivative investments, domestic or foreign, options to
sell or to purchase such securities or so-called derivative
investments {whether or not then held hereunder), shares or
interests in mutual funds, investment companieg, investment
trusts or common trust funds of a bank or trust company,
currencies, precious metalg, oil and gas propertles or other
natural resources and commodities, or interests in, rights to or
options to sell or to purchase any of the foreg01ng (whether orx
not then held hereunder), improved or unimproved real property or
tangible personal property or life insurance, endowment annuity
or similar contracts (including such contracts insuring the then
income beneficiary of any trust hereunder) that they may, in
their -absolute discretion, deem advisable, without regard to any
duty to diversify or, except with respect to any trust for the
benefit of the Settlor's spouse that qualifies for the marital
.deduction under either Federal or state law, to make such
property productive of income, and in any manner, including by
direct purchase, entry into a joint venture, creation of or
purchase of an interest in any form of partnershlp or corporation
or through any other form of participation or ownership.

i0
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(d) To employ any person, firm, corporation, bank ox
trust company for advice with respect to investment policy, but
the Trustees may, in their absolute discretion, follow or refrain
from following any recommendations so obtained, and said
recommendations shall not in any way limit the discretionaxy
power and authority herein conferred upon, and not otherwise
delegated by, them with respect to investments; to designate a
corporatlon, partnership or other firm, authorized so to act, as
custodian, and to employ attorneys, accountants and bookkeepers;
and to charge the fees and expenses of the foregoing to-any trust

hereunder.

- (e) To exercise or perform every power, authority oxr
duty, including dlscretlonary powers, by the concurrence and in
the names of a majority of the Trustees qualified to participate,
with the same effect as if all had joined therein; but by
unanimous vote of the Trustees they way determine the number (cne
or more) who may give instructions to custodians, sign checks or
have access to safe deposit boxes.

(£} Severally to resign, by delivering to any
successor or co-Trustee written notice of such resignation, to
take effect at such date as said resigning Trustee may specify in
said notice, without necessity for prior accounting or judicial

approval.

(g) Severally to authorize, by instrument in writing,
any person or corporation, ineluding any co-Trustee, bank or
trust company, to act in the place of said Trustee with respect
to specified transactions, to sign a particular check or checks,
or to execute any other specifically stated instruments in the
name of said Trustee.

(h) To credit to principal or income or to apportion
between them in such manner as they deem advisable any
distributions from partnerships, any extraordinary, wasting or
liquidating d1v1dends, any dividends payable in the stock of the
corporation paylng the dividend or payable in the stock of
another corporation and any so-called "capital gains dividends"
declared by investment companies or investment trusts.

(i) To charge to principal or income or to apportion
between them any ordinary or extraordinary expenses in such
manner as they deem advisable. ‘

() To determine if and to what extent they shaill
amortize any premium paid by them on beonds or other obllgatrons
foxr the payment of money. ’ )

(k) To alter, repair, improve, demolish, manage,
paxtition, mortgage, lease for any period (1nclud1ng a period in
excess of any fixed by statute and extendlng beyond the duration
of the trusts herein), exchange, grant options to lease or to

i1
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buy, and sell or dispose of, at public or private sale and upon
such conditions and such texms as to cash and credit as they deem
advisable, any property held by them hereunder.

(1) To borrow such sums as they deem advisable for the
proper administration of the trusts and to give security
therefor.

(m) With respect to any property distributable
absolutely to an infant remainderman: in their absolute
discretion, to retain possession of and manage the same during
his or her minority, with all the rights, powers and compensation
of Trustees hereunder, and from time to time to apply so much of
the income and principal thereof to the use of said infant as
they deem advisable, accumulating any balance of the income and
adding the same to principal at convenient intervals; upon said
infant's attaining majority (or sooner death), the then principal
and any accumulated income shall be distributed to said infant
(or his or her estate); this power shall not affect the vesting
of said property in said infant. g

(n) In determining the amount of income or principal
applicable toO the use of an infant, to disregard the duty or
ability of the parent or parents of said infant to support said
infant; and to make payment of any income ox principal,
applicable to the use of or payable to an infant, (1) to the
Guardian (qualified in any jurisdiction) of the person or
property of such infant, or (2) to the parent or parents of such
infant (whether or not legally appointed his or her Guardian(s)),
or (3) to the extent permitted by law, to a Custodian for such
infant under a Uniform Gifts to Minors Act or a Uniform Transfers
to Minors Act and to select age twenty-one for termination of
custodianship, or (4} to apply the same for his or her benefit;
the receipt of such Guardian, parent or Custodian or the evidence
of the application of such income or principal shall be a full
discharge to the Trustees for such payment; provided, however,
that with respect to any such payments to or for the benefit of
the Settlor's grandchildren ALEXANDRA BERNSTEIN, ERIC BERNSTEIN
and MICHAEL BERNSTEIN, no such payment shall be made to JEANNIE
BERNSTEIN in any capacity as such grandchild's parent, guardian
or Custodian.

(o) To remove any of the property held hereunder to or
from any jurisdiction; to change the situs of administration of
any trust hereunder from cne jurisdiction to another and to elect
the law of such other jurisdiction to govern the same.

(p) To organize or participate in the organization of
corporations, and to transfer to them any part or all of the
property held hereunder in exchange for securities thereof.

(gq) To set apart out of the income of the trusts
herein (or out of the income of corporations of which the trusts
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own securities) reserves for such purposes including, without
limitation, depreciation, depletion, obsolescence and other
contingencies, and in such amountg as the Trusteeg, in their
absolute discretion, shall deem advisable.

(x) To hold the principal or part of the principal of
any of the trusts herein in one or more joint funds in which the
separate trusts shall have undivided interests.

(s) To-participate in and consent to any corporate
reorganization, dlssolutlon, liquidation, merger, consolidation,
sale or lease, or in and to any other change in any corporation
or in its financial structure, and to become a depositor with any
protective, reorganization or similar committee, and to make all
necessary payments incident to the foregoing; to exercise or to
sell any conversion, subscription or similar rights; and in
general to exercise in respect to any securities the unrestricted
rights of a personal owner, including voting in person or by

proxy.

(£} To the extent permitted by law, to register any of
the property held hereunder in their names as Trustees or in the
names of nominees, or to take and keep the same unregistered, in
bearer form or otherwise in such condition as to pass by

delivery.

(u) To lend such sums out of the income (other than of
‘any trust for the benefit of the Settlor's spouse that qualifies
for the marital deduction under either Federal or State law) or
principal of the trusts hereunder and upon such terms and
conditions as they deem advisable; provided, however, that under
no circumstances may any loan be made to the Settlor.

(v} To . exercise any settlement option with respect to
‘the proceeds of any policy of life insurance payable to them as
beneficiaries and, in the event of any controversy concernlng the
payment of such proceeds {or any other controversy with the
insurer), to compromise any claim they may have, without the
necessity of court approval; to receive such sums as may become
payable to them as beneficiaries of any pollcy of life insurance,
with authority teo execute all necessary receipts and releases to
the insurer, and, upon being advised of the death of the insured,
to make efforts to collect such sums as may appear to be due
them, without any obligation to institute suit or maintain any
litigation to collect the proceeds of any such peclicy unless in
possession of funds sufficient for that purpose or unless
indemnified to their satisfaction for attorneys' fees, ‘costs,
disbursements and other expenses and liabilities to which they
may be subjected by reason of such action; provided, however,
that the Trustees may utilize any property held by them hereunder
to pay expenses incurred in connectlon with enforc1ng the payment
of any such sums due them. Any insurer issuing such policy
shall, upon payment of the proceeds to the Trustees, be released
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and discharged of any obligation to see that such proceeds are
applied as provided in this Agreement and of any further
liability to the Trustees oxr to any beneficiary hereof.

(w) To guarantee loans made to any beneficiary
hereunder.

{x) To trade on margin (but only with the approval of
the Settlor's spouse in the case of any trust that qualifies for
the marital deduction under either Federal or state law) and, for
such purpose, to maintain and operate a wmargin account with any
broker and to pledge any property held hereunder with such broker
for loans and advances made to them. In connection with the
foregoing, the Trustees are authorized and empowered to hold
title in and to property in bearer, nominee or other form,
without disclosure of any trust, so that title may pass by
delivery.

8. (a) All the powers granted in this Agreement may
be exercised after the termination of the trusts in connection
with the proper administration and distribution thereof.

{b) Except as othexrwise provided in subdivision (o) of
Article 7 of this Agreement, this Agreement shall be governed by
and its validity, effect and interpretation determined by the
laws of the State of Florida.

{c) This Agreement shall be irrevocable.

(d) 1In any judicial proceeding involving any trust
hereunder and in any non-judicial settlement of the account of a
Trustee hereunder, the interest of a person under disability may
be represented by a party to such proceeding or settlement who is
not under disability and who has the same interest.

(e} If any person beneficially interested hereunder
shall die in the course of or as a direct result of the same
~disaster, accident or calamity as shall cause the death of the
life beneficiary upon whose death said person's interest is to
take effect or under such circumstances that it cannot be readily
determined whether said life beneficiary or said person died
first, then, for the purposes of this Agreement, said person
shall be deemed to have died before said life beneficiary.

{(£) Upon the commencement of the trusts herein and
upon the death of an income beneficiary, or any other termination
of the trusts herein, any accrued income (including dividends
theretofore declared but not yet payable) shall be paid to the
persons entitled to receive the income when it becomes payable,
but any undistributed income which the Trustees are authorized in
their discretion to accumulate shall be added to principal.
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(g) Any income or principal payable to a beneficiary
hereunder may, in the discretion of the Trustees, be applied by
them for the benefit of said beneficiary.

(h) Notwithstanding any provision in this Agreement to
the contrary, any power (including discretionary powers) granted
to the Trustees hereunder shall be absolutely void to the extent
that the right to exercise or the exercise thereof would in any
way cause the Settlor's estate to lose all or part of the tax
benefit afforded the Settlor's estate by the marital deduction
provisions under either Federal or state laws; without limiting
the foregoing, with respect to any trust for the Settlor's spouse
that dqualifies for the marital deduction under either Federal or
state law, (1) subdivisions (h), (i), (3}, (p), and (g) of the
preceding Article of this Agreement and subdivision (f) of this
Article shall not apply, and (2) the Settlor's spouse may direct
the Trustees, from time to time, to sell any property held as
part of the principal, if it produces little or no income, and to
invest the proceeds of sale in property that produces sufficient
income to assure that such trust will qualify for the marital
deduction.

(1) Any Trustee who is an income beneficiary of a
trust hereunder shall not be qualified to participate in the
exercise of any power to make discretionary distributions to
himself or herself or to make allocations, in his or her own
favor, of receipts or expenses as between principal and income of
such trust; nor shall any Trustee participate in the exercise of
a discretionary power to pay or apply income or principal to or
for the benefit of a beneficiary whom said Trustee (in his or her
individual capacity) is then legally obligated to support; all
said powers shall be exercisable by the otheér Trustee(s).

{j} With rxespect to any Trustee who is interested, in
hlS or her individual capacity, in any firm or corporation in
which the Settlor's estate or any trust hereunder may have an
interest, said Trustee may deal freely with said firm or cor-
poration in his or her individual capacity, notwithstanding that
there may be a conflict with his or her fiduciary capacity
hereundexr, but, if oné or more of said Trustees has no such
personal interest, then as to all matters pertaining to said firm
or corporation involving such conflict of interest the decision
of said trust shall be made by said disinterested Trustee(s).

(k) A person from time to time qualified as Trustee
hereunder shall not be disqualified from purchasing assets of the
trust, provided (1) said purchaser shall not participate as
Trustee in the decisions of the Trustees as to the price,
conditions and terms of the zsale, all of which decisicns shall be
made by the other Trustee(s); and (2) in fixing said price,
conditions and terms said other Trustee(s) shall in all respects
treat said purchaser in the same manner as though he or she were
a third party, not gqualified as Trustee.
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(1) The Trustees may purchase assets from or sell
assets to other estates or trusts not created hereunder,
notwithstanding that one or more of gaid Trustees are fiduciaries
of or beneficially interested in said estates or trusts;
provided, however, that if one or more of said Trustees has no
such interest, then as to all such matters the decision of the
trusts hereunder shall be made by said disinterested Trustee(s).

(m) During the minority of any beneficiary, notice of
his or her right to withdraw principal from a trust hereunder
shall be given to and such right shall he exercisable on his ox
her behalf by his or her natural or legal guardian, his or her
conservator, or his or her committee (in each case, other than
the Settlor); provided, however, that no such notice shall be
given to or exercisable by JEANNIE BERNSTEIN in any capacity as
such beneficiary's natural or legal guardian, conservator,
committee, parent or Custodian.

(n) The Settlor or any other person may from time to
time add assets to the principal of the trusts hereunder,
provided only that said assets are acceptable to the Trustees.

{o} All testamentary powers of appointment granted in
this Agreement shall be exercigable only by specific reference to
this Agreement and, except as provided in subdivision (p) herein,
shall not be exercisable in favor of the power holder or his or
her estate or his or hexr creditors or the creditors of his or her

estate.

{p} Notwithstanding the provisions of Article 4 of
this Agreement, if (1) pursuant thereto, upon the death of the
beneficiary of a trust thereunder, any trust property would be
set aside for a person who is assigned to a generation younger
than that of the beneficiary under Section 2651 of the Code and
if (2) said property would be subject to a generation-skipping
transfer tax on the death of the beneficiary, but would not be
subject to saild tax to the extent that said property is
includable in the beneflclary s estate for Pederal estate tax
purposes, then and in that event said property shall instead pass
in such manner, including to his or her estate, if he or she
shall so appoint, as the beneficiary shall by Will appoint with
the unanimous prior written consent of all of the then qualified
Trustees of said trust, except those whose required concurrence
would prevent said power of appointment from being a "general
power of appointment“ within the meaning of Section 2041 (b) (1) of
the Code. Only if and to the extent that said power of
appointment is not effectively exercised shall said property be
disposed of as prov1ded in said- Artlcle 4. ,

(q) Whenever-property is dlrected to be held in a
trust hereunder, the Trustees are authorized and empowered to

establish two or more separate trusts for such property, with
said trusts to have identical provisions, to the end that the
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Federal generatlon skipping transfer tax inclusion ratio, as
defined in Section 2642 (a) of the Code, of each trust w1ll be
either zero or one after allocation of the Settlor's available
GST exemption pursuant to Section 2631 of the Code. The Trustees
are further authorized and empowered to make different tax
elections with respect to each such separate trust (1nclud1ng the
allocation of the Settlor's available GST exemption), to invest
such trusts in the same or different manners, to exercise any and
all discretionary powers granted to them hereunder with respect
‘to such separate trusts in the same or different manners, and to
take any and all other actions consistent with the fact that such
trusts are separate entities. The Settlor recommends (but does
not direct) that no distribution of principal be made to a
beneficiary from his or her trust(s) with a generation-skipping
transfer tax inclusion ratic of zerc until the trust(s) for his
or her benefit with a generation-skipping transfer tax inclusion
ratio of one shall first have been exhausted.

(r} WVherever in thlS Agreement property is directed to
be added to an existing trust for a descendant of the Settlor
hereunder, the Trustees shall not combine property with different
generatlcn skipping transfer tax inclusion ratios, as defined in
Section 2642(a) of the Code, but shall add such property to the
trust for such descendant hereunder which has the same
generatlon -skipping transfer tax inclusion ratio as defined in
Section 2642(a)} of the Code as such property, or, if necessary,
such property shall be held in a separate trust for such
descendant, with said trust to have identical provisions to the
existing trust for such descendant hereunder.

(s) If, at any time, there shall be a trust created
under the Settlor's Will, the Will of the Settloxr's spouse or a
trust created by the Settlor or the Settlor's spouse (or both of
them)} during the Settlor's lifetime, for the same beneficiaries
and subject to the same provisions as a trust under this
Agreement (or as a trust intended to be created under this
Agreement), or if there shall be more than one trust under this
Agreement for the same beneficilaries and subject to the same
prOV151ons, the Trustees are authorized and empowered, in their
absolute discretion, to transfer the principal held (or intended
to be held) in trust hereunder to the Trustees of such other
trust (whether or not the Trustees of such other trust or thelr
successors are the Trustees nominated or appointed hereunder) ox
to combine them (unless such trusts have different generation—
skipping transfer tax inclusion ratios, as defined in Section
2642(a) of the Code) to form a single trust for 51mp11c1ty and
convenience of administration; provided, however, that if any
such trusts are prevented from being combined or otherwise
consolidated pursuant to the provisions of this subdivision
because any such trust has a different maximum perlod of time
that property held in such trust could remain held in such trust
{the perpetu1t1es period”), the Trustees shall be permitted to
combine or otherwige consolidate such trusts pursuant to the
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provisions of this subdivision with the resulting trust assigned
the lesser of the perpetuities periods of the original trusts.

{t} Wherever the context permits, the word "Trustees”
shall be deemed to include "their survivor or survivors,
successor or successors.,'

(u) To the extent permitted by law, none of the
beneficiaries hereundexr shall have the power to convey,
ant1c1pate assign, encumber or in any way dispose of any part of
the income or principal of their respectlve trust funds, nor
shall said principal or income be in any way or in any amount,
answerable or chargeable with their duties, obligations,
judgments ox claims however arising, nor shall said principal or
income be taken or reached by any legal or equltable process in
satisfaction thereof, it being the Settlor's intent, so far as
the law allows, to make said trusts what are commonly known as
"spendthrift trusts."

{v) In no event shall any addition to the trust be
made less than thirty days before the end of any calendar year.

(w) In no event shall any trust hereunder continue
longer than the maximum term allowable under Florida law (or any
other state that wmay govern the provisions of this Agreement) in
effect at the date of this Agreement, and any trust then still in
effect hereunder shall thereupon terminate and the then principal
thereof shall be distributed absolutely to the benef1c1ary

thereof.

{x) In determining whether or not to exercise any
discretionary power to pay income or principal of any trust
hereunder, the Trustees may, but shall not be required to, (1)
with respect to the trust created under Article 3 of this
Agreement, take into account any other resources available to the
beneficiary under consideration; (2) take into account any effect
the exercise thereof may have on the respective tax liabilities

" of any trust hereunder and the beneficiary under consideration;
and (3) consider and accept as correct any statement concerning
these matters made by the beneficiary under consideration or on

behalf of such beneficiary.

. (y) The Trustees must own each policy of insurance
purchased by the Trustees or contributed to the trust. The
Trustees shall have no liability or responsibility for any loss
resultlng from the failure of any insurance company and inability
to pay its claim under any insurance policy purchased by the
Trustees. The Trustees shall have the power to borrow any sum in
accordance with the provisions of any such insurance contracts;
however, the Trustees shall be under no cbligation to invest any
cash value accumulated in any life insurance policy owned by the
trust regardless of the investment yield on such value within the
policy as compared to the net investment yield which could be
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obtained outside the policy. Except as expressly provided
otherwise herein, the Trustees shall be under no duty or
obligation to exercise any benefit, option or privilege granted
by any insurance policy and the Trustees shall not be liable or
accountable to anyone for the exercise or non-exercise of any
such benefit, option or privilege, including the ability to
borrow against the cash values to obtain a higher investment
yield outside the policy. :

(z) The Trustees shall be responsible for the proceeds
of the policies only when, as and if collected by them, and the
Trustees shall not be liable or accountable to anyone if, because
of default in premium payments, £failure of the insurance company
or for any other reason whatsoever, the policies, or any of them,
shall lapse or be otherwise uncollectible. The Trustees shall
not be deemed, because of this trust, to have entered into any
covenant to keep any insurance policies in foxrce.

{aa) In determining the amount of any power to withdraw
principal that may lapse under this Agreement, the Trustees may
rely upon the written statement of the Trustees of any other
trust to which this Agreement refers as to the fair market value
of the principal thereof at the end of any year and shall have no
duty to inquire as to the correctness of such statement.

{bh) Wherever reference is made in this Agreement to
the "Code" it shall mean the Internal Revenue Code of 1986, as
amended, and, if to any specific provision, it shall include any
comparable provision of any subsequently enacted revenue law of
the United States in effect from time to time.

g. The term “descendants” as used in this Agreement
shall specifically exclude the Settlor's daughter PAMELA BETH
SIMON and her descendants. The Settlor has not made any
provisions herein for PAMELA BETH SIMON or any of her descendants

not out of lack of love or affection but because they have been

adequately provided for.

10. ‘The Trustees hereby accept the trust herein and
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agree to carry out the provisions hereof and faithfully to

perform and discharge all of their duties as Trustees.

IN WITNESS WHEREOF, the undersigned have hereunto set
their hands and seals the day and year first above written.

Signed, sealed and delivered

in the.presence of the following
persons, each of whom also signed
as a witness in the presence of
the Settlor

LY
-

GEORGEWD, KARIMJANIAN %IMON BERNSTEIN, Settlor

Print Nam33S.W,20TH STREET

(L.5.)

Address BOGA RATON, FLORIDA 33486

A 7
foec] kel
A 22
Raren e fon } Jurh
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Signed, sealed and delivered

in the presence of the following
persons, each of whom also signed
as a witness in the presence of
the Trustee

gé{‘gjgt Agﬁiéfgéaﬁgzz;gg ; [ {L.5.)
EORGE I}, KARI IAN SHIRLEY BERNSTEIN, Trustee

Print Nayd gw aoTH STREET

Address pyny RATON, FLORIDA 33486

lect Tchils
éﬁ/@ W 729 57
Bocor Yo, /T

Signed, sealed and delivered

in the presence of the following
pexsonsg, each of whom also signed
as a witness in the presence of
the Trustee .

ﬁ%&%ﬁgﬁ; . %fw&% (L.S.)
ALEERT W.'GORTZ; T
GEORGE D. N rygtee

Print Name
1133 8.W. 20TH STREET

Address
BOCA RATON, FLORIDA 33486

Fﬁaéegf Jetco baa 72
A5 2200 S
fica £l (L
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STATE OF FLORIDA }
} ss.:

COUNTY OF PALM BEACH)

The foregoing instrument was acknowledged before me
this /4 day of HvqusF . 2000 by SIMON BERNSTEIN, who is
personally known to me or-has—produced —a g

jderntiricarion.
\7/Méwu Lf#

Notary Public Afflx Seal)
My comm1351on explres

STATE OF FLORIDA )
) 88.:
COUNTY OF PALM BEACH)

" The foiEgplng instrument was acknowledéed before me
this /$day of , 2000 by SHIRLEY BERNSTEIN, who is
personally known to me orfhas produeced

g L\

Notary Public (Affix Seal)
My commission expires:
My commission number:

STATE OF FLORIDA 3
} ss.:
COUNTY OF PALM BEACH)

. ) i The foig%pln instrument was acknowledged before me
this/5" day of 4451 , 2000 by ALBERT W. GORTZ, who it .
perscnally known to me orﬁhasfpxeéaeeé— —

as identification.
Notary Public (Affléiééiz;q—_“—_\“‘“

My comm1551on explres
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SCHEDULE A
TRUST AGREEMENT dated the 4th day
of August, 2000, between
SIMON BERNSTEIN, as Settlor,
and SHIRLEY BERNSTEIN AND
ALBERT W. GORTZ, as Trustees

The following life insurance policies:

Lincoln Benefit Life Company, Policy No.: 'U0204204

Capitol Bankers Life Insurance Company,
Policy No.: 1009208 '
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SIMON L. BERNSTEIN

AMENDED AND RESTATED TRUST AGREEMENT

This Amended and Restated Trust Agreement is dated this_#2 day of 12012,
and is between SIMON L. BERNSTEIN, of Palm Beach County, Florida referred/tyi
as seitlor, and SIMON L. BERNSTEIN, of Palm Beach County, Florida and S1 L. BERNSTEIN's
successors, as trustee (referred to as the " Trugfee," which term more particularly refers to all individuals
and enfities serving as trustee of a trust created hereunder during the time of such service, whether alone
or as co-trustees, and whether originally serving or as a successor trustee).

WHEREAS, on May 20, 2008, I created and funded the SIMON L, BERNSTEIN TRUST
AGREEMENT (the “Trust Agreement,” which reference includes any subsequent amendments of said
trust egreement);

WHEREAS, Paragraph A. of Article 1. of said Trust Agreementprowdes inter alia, that during
my lifetime 1 shall have the right at any time and from time to time by an mstrument, in writing,
delivered to the Trustee to amend or revoke said Trust Agreement, in whole or in part,

NOW, THEREFORE, | hercby amend and restate the Trust Agreement in its entitety and the

. Trustee accepts and agrees o perform its duties and obligations in accordance with the following

amended pnov:slons Notwithstanding any deficiencies in execution or other issues in regard to whether
any prior version of this Trust Agreement was a valid and binding agreement or otheiwise created an
effective trust, this amended and restated agreement shall constitute a valld, binding and effective trust
agreement and shall amend and succeed all prior versions described above ar othérwise predating this
amended and restated Trust Agreement.

ARTICLE L DURING MY LIFE AND UPON MY DEATH

A Rights Reserved. I reserve the right (2) to add property to this trust during my lifc oron
my death, by my Will or otherwise; (b) to withdraw property held hereunder; and (c) by separate written
instrument delivered to the Trustes, o revoke this Agreement in whole or in partand otherwlsc maodify

or amend this Agreement.

B. Payments During My Life. if income producing property is held in the trust during my
life, the Trustce shall pay the net income of the trust fo me or as 1 may direct. However, during any
periods while | am Disabled, the Trustee shall pay to me or on my bebalf' such amounts of the net income

* and principal of the trust as is proper for my Welfare. Any income not so paid shall be added to

principal.
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. C.  Upon My Death. Upon my death the Trustee shall collect and add to the trust all
amounts dué to the trust under any insurance policy on my life or under any death benefit plan and all
property added to the trust by my Wil or otherwise. After paying or providing for the payment from the
augmented trust of all current charges and any amounts payable under the later paragraph captioned”
"Death Costs,” the Trustes shall hold the trust according to the following provisions.

ARTICLE I1. AFTER MY DEATH

A.  Disposition of Tangible Personal Property. If any non-business tangible personal
property other than cash (including, but not limited to, my porsonal effects, jewelry, collections,

* household furnishings, and equipment, and automobiles) is held in the trust at the time of my death, such
items shall be promptly distributed by the Trustee of the trust to such person or persons, including my
estate, as to the item or items or proportion specified, as 1 may appoint, and to the extent that any such
items are not disposed of by such appointment, such itejris shall be disposed of by the Trustee of the trust
in exactly the same manner as such items would have been disposed of under the terms and provisions
of my Will (including any Codicil thereto, or what the Trustee in good faith believes to be such Will and
Codicil) had such items been included in my probate estate. Any such items which are not effactively
disposed of pursuant to the preceding sentence shell pass with the other trust assets.

B. Disposition of Trust Upon My Death, Upon my death, the remaining assets in this trust
shall be divided among and held in separate Trusts for my then living grandchildren. Each of my
grandchildren for whom a separate trust is held hereunder shall hereinafter be referred to as a

“beneficiary” with the separate Trusts lo be administered as provided in Subparagraph [L.C.

C. Trusts for Beneficiaries. The Trusteo shall pay to the benoficiary and the beneficiary's
children, such amounts of the net income and principal of such beneficiary's trust as is proper for the
Waelfare of such individuals. Any income not 50 paid shall be added to principat each year. After a
beneficiaty has reached any on¢ or more of the following birthdays, the beneficiary may withdraw the
principal of his or her separate {rust at any time or fimes, not to exceed in the aggregate 1/3 in value after
the beneficiary’s 25th birthday, 1/2 in value (after deducting any amount previously subject to
withdrawal but not actually withdrawn) afier the beneficiary's 30th birthday, and the balance after the
beneficiary's 35th birthday, provided that the withdrawal powers described in this senience shall not
apply to any grandchild of mine as beneficiary of a separate trust. The value of cach trust shall be its
value as of the first exercise of each withdrawal right, plus the value of any subsequent addition as of
the date of addition. Therightofwithdrawal shall be a privilege which may be exercised only voluntarily
and shall not include an involuntary exercise. If a beneficiary dies with assets remaining in his or her
separate trust, upon the beneficiary's death the beneficiary may appoint his or her trust to or for the
benefit of one or more of any of my lineal descendants (excluding from said class, however, such
beneficiary and such beneficiary's creditors, estate, and creditors of such beneficiary’s estate). Any part
of his or her trust such beneficiary does not effectively appoint shall upon his or her death be divided
among and held in separate Trusts for the following persons:

Sixon L. BexnsTaN ’ 2
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I for his or her lineal descendants then living, per stirpes; or

2. if he or she leaves no lineal descendant then living, per stirpes for the lineal
descendants then living of his or her nearest ancestor (among me and my lineal descendants) with a
lineal descendant then living.

A trust for e lineal descendant of mine shall be held under this paragraph, or if a trust is then so held,
shall be added to such trust. .

D. Termination of Smal] Trust. If at any time afier my death in the opinion ofthe Trustee
& separate trust holds assets of a value of less than $50,000.00 and is too small to justify the expense of
its retention, and termination of such trust is in the best interests of its current income beneficiary, the
Trustee in its discretion may terminate such trust and pay it to said beneficiary.

L. Contingent Gift. Ifatanytime propertyof‘ these Trusts isnotdisposed of under the other
provisions of this Agreement, it shall be paid, as a gift made hereunder, to such persons and in such
shares as such property would be distributed if ] had then owned such property and had then died
solvent, unmnarried and intestate domiciled jn the State of Florida, according to the laws of inheritance
of the State of Florida then in effoct.

F. Protective Provision. No bencficiary of any trust herein created shall have any right or
power to anticipate, transfer, pledge, sell, alienate, assign or encumber in any way his or her interest in
the income or principal of such trust. Furthermore, no creditor shall have the right to attach, lien, seize
or levy upon the interest of'a beneficiary in this trust (other than myself) and such interest shall not be
liable for or subject to the debts, liabitilies or obligations of any such beneficiary or any claims against
such beneficiary (whether voluntarily or involuntarily created), and the Trustee shall pay dlrectly toor
for the use or benefit of such beneficiary all income and principal to which such beneficiary is entitled,
notwithstanding that such beneficiary has executed a pledge, assignment, encumbrance or in any other
manner alienated or transferred his or her beneficial interest in the trust to another. This paragraph shall
not preclude the effective exercise of any power of appointment granted herein or the exercise of any
disclaimer.

G. Maximum Duration. Regardiess of anything in this Agreement to the contrary, no trust
interest herein created shall continue beyond three hundred sixty (360) years after the date of creation
of this Agreement, nor shall any power of appointment be exercised in such manner so as to delay
vesting of any trust beyond such period. Immediately prior to the expiration of such period, all such
trusts then in existence shall terminate, and the assets thereof shall be distributed outright and in fee to
then beneficiaries of the current income and in the proportions in which such persons are the
beneficiaries, and if susch proportions cannot be ascertained, then equally among such beneficiaries,

ARTICLE ITl. GENERAL
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A, Disability. Subject to the following Subparagraph captioned "Subchapter S Stack,” while
any beneficiary is Disabled, the Trustee shall pay to him or her only such portion of the income to which
he or she is otherwise entitled as Is proper for his or her Welfare, and any income not so paid shall be
added to the principal from which derived, While any bencficiary is Disabled, income or principal
payable to hiin or her may, in the discretion of the Trustee, be paid directly to him or her, without the
intervention of a guardian, directly to his or her creditors or others for his or her sole benefit or to an
adult person or an eligible institution (including the Trustes) selected by the Trustee as custadian for a
minar beneficiary under the Uniform Transfers to Minors Act or similar law., The receipt of such payee
is & complete release to the Trustee.

B. nmng g_l_'lgcome Distributions. The Trustes shall make requm:-d payments of income
at least quarterly

C.  Substauce Abuse,

. In General, if the Trustee reasonably belicves that a beneficiary (other then
myself)of any trust: :

a routinely or frequently vses or consumes any illegal substance s0 as to
be physically or psychologically dependent upon that substance, or

b. is clinically dependent upon the use or consumption of alcohol or any
other legal drug or chemical substance that is not prescribed by a board certified medical doctor or
psychiatrist in a current program of treatment supervised by such doctor or psychiatrist,

and if the Trustee reasonably believes that as a result the beneficiary is unable to care for himself or
herself, or is unable to manage his or her financial affairs, all mandatory distributions (including
distributions upon termination of the trust) to the beneficiary, all of the beneficiary’s withdrawal rights,
and all of the beneficiary’s rights to participats in decisions eoncerning the removal and appointment of
Trustees will be suspended. In thatevent, the following provisions of this Subparagraph 11.C will apply.

2. Testing. The Trustee may request the benefioiary to submit to one or more
examinations (including laboratory tests of bodily fluids) determined to be appropriete by a board
certified medical doctor and to consent to full disclosure to the Trustee of the resuits of alf such
examinations. The Trustee shall maintain strict conﬁdenhahty of those results and shall not disciose
those results to any petson other than the bencficiary without the prior written permission of the
beneficiary. The Trustee may totally or partially suspend all distributions otherwise required or permitted
to be made to that beneficiary until the beneficiary consents to the examination and disclosure to the

Trustee.

3. Treatment. If, in the opinion of the examining doctor, the examination indicates
cutrent or recent use of a drug or substance as described above, the examining doctor will determine an
appropriate methad of treatment for the beneficiary (for example, counseling or treatment on an

Spx0N L. BERNSTEIN
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in-patient basis in a rehabilitation facility) that is acceptable to the Trustee. If the beneficiary consents
to the treatment, the Trustee shall pay the costs of treatment directly to the provider of those services
from the distributions suspended under this Subparagraph I1L.C.

4. Resumption of Distributions. The Trustee may resume other distributions to the
beneﬁclary (and the beneficiary's other suspended rights will be restored) when, in the case of use or
consumption of an illegal substance, examinations indicate no such use for 12 months and, in all cases,
when the Trustee in its discretion determines that the beneficiary is able to care for himself or herseif .

and is able to manage his or her financial affairs.

5. Disposition of Suspended Amounts, When other distributions to the beneficiary

" ase resumed, the remaining balance, if any, of distributions that were suspended may be distributed to
the beneficiary at that time, If the beneficiary dies before distribution of those suspended amounts, the
Trustee shail distribute the bajance of the suspended amounts 1o the persons who would be the alternate
takers of that beneficiary's share (or takers through the exercise of a power of appointment) as otherwise
provided in this Trust Agreement.

6. Exoncration. No Trustee {or any doctor retained by the Trustee) wili be
responsible or [iable to anyone for a beneficiary's actions or welfare. The Trustee has no duty to inquire
whether a beneficiary uses drugs or other substances as described in this Subparagraph HLC. The Trustee
(and any doctor retained by the Trustee) is fo be indemnified from the trust estate and held harmless
from any liability of any nature in exercising its judgment and authority under this Subparagraph IIL.C,
including any failure torequest a beneficiary to submitto medical examination, and including a decisjon
to distribute suspended amounts to 2 beneficiary,

7. Tax Savings Provision. Despite the provisions of this Subparagraph [11.C, the
Trustee cannof suspend any mandatory distributions or withdrawal rights that are required for thar trust
to become or remain a Qualified Subchapter 8 Trust (unless the Trustee elects for the trust to be an
Electing Small Business Trust), or to qualify for any federal transfer tax exemption, deduction, or
exclusion allowable with respect to that trust,

D. Income on Death of Beneficiary, Subject to the later paragraph caplioned "Subchapter
8 Stock," and except as otherwise explicitly provided herein, upon the death of any beneficiary, all
accrued or undistributed income of such deceased beneficiary's trust shall pass with the principal of his
or her trust but shall remain income for trust accounting purposes.

E. Definitions. In this Agreement,

1. Children, Lineal Descendants. The terms “"child," "children," "grandchild,”
“grandchildren’ und “lineal descendant” mean only persons whose relationship fo the ancestor
designated is created entirely by or through (a) legitimate births occurring during the marriage of the
joint biological parents to each other, (b) children bomn of female lineal descendants, and (¢} children
and their lineal descendants arising from surrogate births and/or third party donors when (i) the child is
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raised from or near the time of birth by a married couple (other than a same sex married couple) through
the pendency of such marriage, (i) one of such couple is the designated ancestor, and iii) to the best
knowledge of the Trustes both members of such couple participated in the decision to have such child.
No such child or lineal descendant Joses his or her status as such through adoption by another person.
Notwithstanding the foregoing, for all purposes of this Trust and the dispositions made hereunder, my
children, TED 8. BERNSTEIN, PAMELA B. SIMON, ELIOT BERNSTEIN, JILL IANTONI and LISA
8. FRIEDSTEIN, shall be deemed to have predeceased me as | have adequately provided for them during

my lifetime,

2.0 Code. "Code" means the Internal Revenue Code of 1986, as amended, and in
vaferring to any particular provision of the Cads, includes a rcfcmncc to any equivalent or successor
provision of a successor federal tax faw.

3. Disabled, "Disabled" or being under "Disabilily" means, es to any app]:cable
individual: (1) being under the age of 21 years, (2) having been adjudicated by a cowrt of competent
jurisdiction as mentally or physically incompetent or unable to manage his or her own property or
personal affairs (or 2 substantially similar finding under applicable state or nationel law), ot (3) being
unable to properly manage his or her personal or financial affairs, or a trust éstats hereunder as to a
Trustee hersunder, becanse of a mental or physical impattment (whether temporary or permanent in
nature). A written certificate executed by an individual's attending physician or attending psychiatrist
confirming that person's impainment will be sufficient evidence of Disabifily under item (3) above, and
all persons may rely conclusively on such a certificate. .

4, Education. The term "education” herein means vocational, primary, secondary,
preparatory, theological, college and professional education, including post-graduate courses of study,
at educational institutions or elsewhere, and expenses relating directly thereto, including tuition, books
ang supplies, room and board, and trave! ftom and to home during schoo) vacations. it is intended that
the Trustee liberally construe and interpret refetences to "education,” so thet the beneficiaries entitled
to distributions hereunder for education obtain the best possible education commensurate with their

abilities and desires.

S..  Needs and Welfare Distributions. Payments to be made for a person's “Needs"
means payments necessary for such person's health (including lifetime residential or nursing home care),
education, maintenance and support. Payments to be made for a person's " Welfare” meansdiscyetionary
payments by the Trustee, from time to time, for such person's Needs and also for such person's
advancement in life (including assistance in the purchase of 2 home or establishment or development
of any business or professional enterprise which the Trustee believes to be reasonably sound), happiness
and general weil-being. However, the Trustee, based upon information reasonably available to it, shall
make such payments for a person's Needs or Welfare only fo the extent such person'sincome, and funds
available from others obligated to supply funds for such purposes {including, without limitation, pursuant
to child support orders and agreements), are insufficient in its opinion for such purposes, and shall take
into account such person's accustorned manner of living, age, health, marital status and any other factor
it considers important. Income or principal to be paid for a person's Needs or Welfare may be paid to
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such individual or applied by the Trustee directly for the benefit of such person. The Trustee may make
2 distribution or application authorized for a person's Needs or Welfare even if such distribution or
application substantially depletes or exhausts such person's trust, without any duty upon the Trustee to
retain it for future use or for other persons who might otherwise bcneﬁc from such frust.

6. Per Stimpes. In a division "per stirpes" each generation shall be represented and
counted whether or nat it has a living member.

7, Related or Subordinate Party. A "Related or Subordinate Party" to a trust’
descnbes a beneficiary of the subject trust or 4 related or subordinate patty to a beneficiary of the trust
as the terms “related or subordinate parly” are defined under Code Section §72(c).

8. Spouss. A person's "spouse” includes only a spouse then married to and living
as husband and wife with him or her, or & spouse who was married to and living as husband and wife
with him or her at his or her death. The fallowing rules apply to cach person who is a beneficiary or a
permissible appointee under this Trust Agreement and who is married to a descendant of mine. Such &
person will cease to be 8 beneficiary and will be excluded from the class of permissible appointees upon:

a the lega] termination of the marriage to my descendant (whether before
or after my death), or

b. the death of my descendant if a dissolution of marriage proceeding was
pending when he or she died.

The trust will be administered as if that person had died upon the happening of the terminating event _
deseribed above,

9. Gender, Number. Where appropriate, words of any gender include all genders
and the singular and plural are interchengeable.

R, Powers of Appointment. Property subject to a power of appointment shall be paid to,
or retained by the Trustee or paid to any trustee under any will or trust agreement for the benefit of, such
one or more permissible appointees, in such amounts and proportions, granting such interests, powers
and powers of appointment, and upon such conditions including spendthrift provisions as the holder of
such power (i) in the case of a power exercisable upon the death of such holder, appoints in his or her
will or in & trust agreement revoceble by him or her until his or her death, or (ii) in the case of a power
exercisable during the life of such holder, appoints in a written instrument signed by such holder, two

" witnesses and & notary public, but in either case only if such will, trust agreement, or instrument

specifically refers to such power.
G. Limitationg on Powers of Trustee, Regardless of anything herein to the contrary, no

Trustes shall meke or participate in making any distribution of income or principal of a trust to or for
the benefit of a beneficiary which would directly or indirectly discharge any legal obligation of such
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Trustee or a donor of such tust (as an individual, and other than myself as donor) to support such
beneficiary; and no Trustee (other than myself) shall make or participate in making any discretionary
distribution of income or principal to or for the benefit of himself or heself other than for his or her
Needs, including by reason of a determination to terminate a trust described herein, For example, if a
Trustee {other than myself} has the power to distribute income or principel to himself or herself for his
or her own Welfare, such Trustee (the "restricted Trustee®} shal only have the power to make or
participate in making a distribution of income or principal to the restricted Trustee for the restricted
Trustee's Needs, although any co-Trustee who is not also a resfricled Trustee may make or participate
in making a distribution of income or principal to the restricted Trustee for such restricted Trustee's
Welfare without the participation or consent of said restricted Trustee. .

H Presumption of Survivorship. Ifany person shall be required to survive another person
in ‘order to take any interest under this Agreement, the former person shall be deemed to have
predeceased the laticr person, if such persons die under circumstances which make it difficult or

impracticable to determine which one died first,
1 Governing Law. This Agrecment is governed by the law of the State of Florida.

J. Other Beneficiary Designations. Except as otherwise explicitly and with particularity
provided herein, (a) no provision of this trust shall revoke or modify any beneficiary designation of mine
made by me and not revoked by me prior to my death under any individual retirement account, other
retirement plan or account, or annuity or insurance contract, (b) I hereby reaffirm any such beneficiary
designation such that any assets held in such account, plan, or contract shall pass in accordance with
such designation, and (¢) regardless of anything herein to the contraty, any of such assets which would
otherwise pass pursuant to this trust due to the beneficiary designation not having met the requiremnents
for a valid testamentary disposition under applicable law or otherwise shall be paid as a gift made
hereunder to the persons arid in the manner provided in such designation which is incorporated herein
by this reference. :

K. Release of Medieal Information.

1. Disability of Benefjciary. Upon the written request of a Trustes (with or without
the concurrence of co-Trustees) issued ta any current income or principal beneficiary (including
discretionary beneficiaries and myselfifa beneficiary) for whom a determination of Disability isrelevant
to the administration of a trust lersunder and for whom a Trustee {with or without the concurrence of
co-Trustees) desires to make such a determination, such beneficiary shall issue to all Trustees (who shali
be identificd thereon both by name to the extent known and by class description) a valid authorization
under the Health Insurance Portability and Accountability Act of 1996 and any other applicable or
successor faw authorizingall health care providers and all medical sources of such requested beneficiary
to release protected health information of the requested beneficiary to afl Trustses that is relevant to the
determination of the Disability of the requested beneficiary as Disability is defined hereunder. The
period of each such valid autharization shall be for six months (or the earlier death of the requested
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beneficiary), If such beneficiary (or his or her legal representative if such beneficiary is a minor or
legally disabled) refuses within thirty days of receipt of the fequest 10 provide a valid authorization, or
at any time revokes an authorization within its term, the Trustee shall treat such benefioiary as Disabled
hereunder unti] such valid authorization is delwered .

: 2. Disability of Trugtes. Upon the request to a Trustee that is an individual by (a)
a co-Trustes, or if none, (b) the person ot entity next desigrated to serve as a successor Trustes notunder
legal incapacity, or if none, (¢) any adult current income or principal beneficiary not under legal
incapacity, or in any eventand at any tirne {d) a court of competent jurisdiction, such Trustee shall issue
to such person and all persons, courts of compatent furisdiction, and entities (who shall be identified
thereon both by name to the extent known and by class description), with authority hereunder to
determine such requested Trustee's Disability, a valid authorization under the Health Insurance
Portability and Accountability Act of 1996 and any other applicable or successor law authorizing all
heaith care providers and all medical sovrces of such requested Trustee to release protected health
information of the requested Trustec to such persons, courts and entities, that is relevant to the
determination of the Disabifity of the requested Trustee as Disability js defined hereunder. The period
of each such valid authorization shall be for six months (or the earlier death or resignaiion of the
requested Trustee). If suchrequested Trustee refuses within thirty days of receipt of the request to deliver
a valid authorization, or at any time revokes an authorization within its terms, such requested Trustee
shall thereupon be treated as having resigned as Trustee hereunder,

3. Ability to Amend or Revoke. The foregoing provisions of this paragraph shall
not constitute a restriction on myself to amend or revoke the terms of this trust instrument under

paragraph LA hereof provided 1 otherwise have legal capaclty to do so.
4, Authorization to Issue Certificate. All required authorizations under this

paragraph shall include the power of & physician or psychiatrist to issue a written certificate fo the
appropriate persons or entities as provided in Subparagraph [ILE.3 hereof.

. ARTICLEIV. FIDUCIARIES

A Powers of the Trustee, During my life except while | am Disabled, the Trusiee shall
exercise all powers provided by law and the following powers, other than the power 1o retain assels, only
with my written approval. While | am Disabled and after my death, the Trustee shall exercise said
powers without approval, provided that the Trustee shall exercise all powers in a fiduciary capacity.

1.”  Investments. 1o sell or exchange at pubhc or private sale and on credit or
oﬂmrwnse., with or without security, and to lease for any term or perpetually, any prcperty, real and
personal, at any time forming a part of the trust estate (the estafe"); to grant and exercise optiofs to buy
or sell; to invest or reinvest in real or personal property of every kind, description and location; and to
receive and retain any such propeﬁy whether originally a part of any {rust herein created or subsequently
acquired, even if the Trustee is personally interested in such property, and without liability for any
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decline in the value thereof; all without limitation by any statutes or judicial decisions whenever enacted
or announced, regulating investments or requiring diversification of investments, it being my intention
‘1o give the broadest investment powers and discretion to the Trustee, Any bank, trust company, or other
carporate trustee serving hereunder as Trustee is authorized to invest in its own common trust funds.

2. Special- Investments. The Trustee is expressly authorized (but not directed) to
retain, make, hold, and dispose of investments not regarded as traditional for trusts, including interests
or investments in privately held business and investment entities and enterprises, including without
limitation stock in closely held corporations, limited partnership interests, joint venture interests, mutual
funds, business trust Inferests, and limited liability company membership interests, notwithstanding (a)
any applicable prudent investor rule or varfation thereof, (b) common law or statutory diversification
requirements (it being my intent that no such duty to diversify shall exist) (c) a lack of current cash flow
therefrom, (d) the presence of any risk or speculative elements as compared 0 other available
investments (it being my intent that the Trustee have sole and absolute discretion in determining what
constitutes accepiable risk and what constitutes proper investment trategy), (e) lack of a reasonable rate
of return, (f) risks to the preservation of principal, (g) vialation of & Trustee's duty of impartiality as to
different beneficiaries (it being my intent that no such duty exists for this purpose), and (h) similar
limitations on investment under this Agréement or under law pertaining to investments that may or
should be made by a Trustee (inotuding without limitation the provisions of Fla,Stats, §518.11 and
successor provisions thereto that would characterize such investmentsas forbidden, imprudent, improper
or unlawfui), The Trustee shall not be responsible to any trust created hereunder or the beneficiaries
thereof for any loss resulting from any such aythorized investment, including without limitation loss
engendered by the higher risk element of that particular entity, investment, or enterprise, the faifure to
invest in more conservative investments, the failure to diversify trust assets, the prudent investor rule
or variant thereof. Natwithstanding any provisions for distributions to beneficiaries hereunder, if the
Trustee determines that the future potential investment return from any illiquid or closely held
investment asset warrants the retention of that investment asset or that sufficient value could not be

" obtained from the sale or ather disposition of an illiquid or closely held invesiment asset, the Trustes is
authorized to retain that asset and if ngcessary reduce the distributions to beneficiarics due to lack of
sufficient liquid or marketable assets. However, the preceding provisions of this Subparagraph shail not
be exercised in a manner as to jeopardize the availability of the estate tax marital deduction.for assets
passing 1o or held in the a trust for my surviving spouse or that would otherwise qualify for the estate
tax raarital deduction but for such provisions, shall not override any express powers hereunder of my
surviving spouse to demand conversjon of unproductive property to productive property, or reduce any
income distributions otherwise required hereunder for a trustheld for the benefit of my surviving spouse
or & “qualified subchapter S trust" as that term is defined in Code Section 1361(d)(3).

3. Distributions. T make any division or distribution pro rata or non-pro rata, in
cash or in kind, and to allocate undivided interests in property and dissimilar property (without regard
to its tax hasis) to different shares.
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4, Management. To manage, develop, iinprave, partition or change the character
of an asset or interest in property at any time; and to make ordinary and extraordinary repairs,
repEacements alterations and improvements, structural or otherwise,

5. Borrowing. To borrow money from anyone on commercially reasonable terms,
including entities owned in whole or in part by the trust, a Trustee, beneficiaries and other persons who
may have adirect or indirect interest in a Trust; and to morigage, margin, encumber and pledge rea) and
personal property of'a trust as security for the payment thereof, without incurring any personal liability
thereon and to do so for a term within or extending beyond the terms of'the trust and to renew, modify
orextend existing borrowingon similar or different termsand with the same or different security without
incurring any personal [iability; and such borrowing from aTrustc.c may be with or without interest, and
may be secored with 2 lien on ttust assss.

6. Lending. To extend, modify or waive the terms of any obligation, bond or
mortgage at any time forming & part of a trust and to foreclose any such morlgage; accept 2 conveyance
of encumbered property, and take title to the property securing it by deed in lieu of foreclosure or
otherwise and to satisfy or not satisfy the indebtedness securing said property; to protect or redeem any
such property from forfeiture for nonpayment of taxes or other lien; generally, to exercise ag to such
bond, obligation or morigage all powers that an absolute owner might exercise; and to foan funds to
beneficiaries at commercially reasonable rates, terms and conditions.

7. Abandonment of Property. To abandon any property or asset when it is valueless
or 50 encumbered or in such condition that it is of no benefit to a trust. To abstain from the payment of
taxes, liens, rents, assessments, or repairs on such property and/or permit such property to be lost by tax
sale, foreclosure or other proceeding or by conveyance for nominal or no consideration to anyone

* including a charity or by escheat to a state; all without personal liability incurred therefor.

3. Real Property Matters. To subdivide, develop or partition real estate; to purchase '
or sell real property and to enter into contracts to do the same; to dedicate the same to public use; to
make or obtain the location of eny plats; to adjust boundarics; to adjust differences in valuations on
exchange or partition by giving or receiving consideration; and, to grant essements with or without
consideration as the fiduciaries may determine; and to demolish any building, structures, walls and
improvements, or to erect new buildings, structures, walls and improvements and to insure against fire
and other risks; and to protect and conserve, or to Iease, or to encumber, or otherwise to manage and
dispose of real property to the extent such power is not otherwise granted hereln or otherwise restricted

herein.

0. Claims. To enforce, compromise, adjust, arbilrate, release or otherwise settle or
pay any claims or demands by or against a trust.

10.  Business Entities. Todeal with any business entity or enterprise evenifa Trustee
is or may be a fiduciary of or own interests in said business entity or enterprise, whether operated in the
form of a corporation, partnership, business trust, limited liability company, joint venture, sole
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proprietorship, or other form (ail of which business entitics and enterprises are referred to herein as
*Business Entities"}. 1 vest the Trustee with the following powers and authorily in regard to Business

Entities:

a, To retain and continue fo opesate a Business Entity for such petiod as the
Trustee deems advisable;

. b. To control, direct and manage the Business Entities. In this connection, the
Trustee, in its sole discretion, shall determine the manner and extent of its active participation in the
operation and may delegate all or any part of its power to supervise and operate to such person or
persons as the Trustee may select; inciuding any associate, partner, officer or employee of the Business

" Entity;

¢. To hire and discharge officers and employees, fix their compensation and

_ define their duties; and similarly to employ, compensate and discharge agents, attorneys, consultants,

accountants, and such other representatives as the Trustee may deem appropriate; including the nght to
employ any beneficiary or fiduciary in any of the foregoing capacities;

d. To invest funds in the Business Entitics, to pledge other assets of a trust as
sccurity for loans made to the Business Entities, and to lend funds from a rust to the Business Entities;

e. To organize one or more Business Entities under the laws of this orany other
state gr country and to transfer thereto all or any part ofthe Business Entities or other property of a trust,
and to receive in exchange such stocks, bonds, partnership and member interests, and such other
sccutities or interests as the Trustee may deem advisable;

f. To treat Business Entities as separate from a trust. In a Trustee's accounting
to any beneficiary, the Trustes shalf only be required to report the carnings and condition of the Business
Entities in accordance with standard business accounting practice;

g. Taretain in Business Entities such net earnings for working capital and other
purposes of the Business Entities as the Trustee may deem adwsable in confarmity with sound business

practice;

h. To seH or liquidate all or any part of the Business Entities at such time and
price and upon such terms and conditions (including credit) as the Trustee may determine, My Trustee
is specifically authorised and empowered to make such sale to any person, including any partner, officer,
or employee of the Business Entities, a fiduciary, or to any beneficiary; and

i. To guaranty the obligations ofthe Business Entities, or pledge assets of a trust
to secure such a guaranty.
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1. Principal and Income. To allocate items of income or expense between income
and principal as permitted or provided by the Jaws of the State of Florida but without limiting the
availability of the estate tax marital deduction, provided, unless otherwise provided in this instrument,
the Trustee shail establish out of income and credit to principal reasonable reserves for depreciation,
obsolescence and depletion, determined ta be equitable and fair in accordance with some recognized
reasonable and preferably uncomplicated trust accounting principle and; provided, further that the
Trustee shall nat be required to provide a rate of retum on unproductive pmpcrty uniess otherwise
provided in this instroment.

12, Life lnsurance. With respect to any life insurance policies constituting an asset
of a trus, to pay premiums; to apply dividends in reduction of such premiums; to borrow against the cash
values thereof; to convert such policies into other forms of insurance, including paid-up insurance; to
exercise any settlement options provided in any such policies; to receive the proceeds of any policy upon
jts maturity and to administer such proceeds as a part of the principal of the Trust; and in general, o
exercise all other aptions, benefits, rights and privileges under such policies,

13, Continuing Power. To continue to have or exercise, after the termination of a
trust, in whole or in past, anduntil final distribution thereof, all title, power, discretions, rights and duties
conferred or imposed upon the Trustee by law or by this Agreement or during the existence of the trust.

14.  Exoperation. To provide for the exoneration of the Trustee from any personal
liability on account of any arrangement or contract eitered into in a fiduciary capacity.

15.  Aprecments, To comply with, amend, modify or rescind any agreement made
during my lifetime, including those regarding the disposition, management or continuation of any closely
held unincorporated business, corporation, partnership or joint venture, and including the power to
complete contracts to puvcha.se and sel] real estate.

I6.  Voling. To vote and give proxies, with power of substitution to vote, stocks,
bonds and other securities, or not to vote a security.

17.  Combination of Sharss. To hold the severaf shares ofa trust or several Trusts as
a common fund, dividing the income proportionately among them, to assign undivided interests to the
several shares or Trusts, and to make joint investments of the funds belonging to them. For such
purposes and insofar as may be practicable, the Tiustee, to the extent that division of the trust estate is
directed hereby, may administer the trust estate physically undivided until actal division thereof
becomes necessary 10 make distributions. The Trustee may hold, manage, invest and account for whole
or fractional trust shares as 8 singie estate, making the division thereof by appropriate entries in the
books of aceount only, and may allocate to each whole or fractional trust share its proportionate part of
ab receipts and expenses; provided, however, this carrying of several Trusts as & single estate shali not
defer the vesting in possession of any whole or fractional share of a trust for (he beneficiaries thereofat
the times specified herein.
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. 18.  Reimbursement, Toreimburse itselffrom a trust for reasonable expenses incurred
in the administration thereof.

19, Reliance Upon Communication, To tely, in acting under a trust, upon any letter,
notice, certificate, report, stalement, document or other paper, or upon any telephone, felegraph, cable,
wircless or radio message, il believed by the Trustee to be genuine, and to be signed, sealsd, acknow)-
edged, presented, sent, delivered or given by or on behalf of the proper person, firm or carporation,
without incurring liability for any action or inaction based thereon.

20.  Assumptions. To assume, in the absence of written notice to the contrary from
the person or persons concerned, that a fact or an event, by reason of which an interest or estate under
a trust shall commence or terminate, does not exist or has not occurred, without incurring liability for
any action ar inaction based upon such assumption.

:- 21, Serviceas Custodjan. To serve as successor custodian for any beneficiary of any
gifts that I may have made under any Transfer to Minors Act, if at the time of my death no custodiah is
named in the instrument creating the gift.

22.  Removal of Assets. The Trustee may remove from the domiciliary state during
the entire duration of a frust or for such lesser pertod as it may deam advisable, any cash, securities or
other property at any time in its hands whether principal or not, and to take and keep the same outside
the domiciliary state and at such place or places within or outside the borders of the United States as it
may determine, without in any event being chargesable for any loss or depreciation to the trust which may

rgsylt therefrom,

23.  Change of Situs. The situs and/or applicable law of any trust created hereunder
may be transferred ta such other place as the Trustee may deem to be for the best interests of the trust
estate, In so doing, the Trustee may resign and appoint a successor Trustee, but may remove such
successor Trustee so appeinted and appoint others. Each successor Trustee may delegate any and all
fiduciary powers, discretionary and ministerial, to the appolnting Trustee as its agent.

24.  Fiduciary Outside Domiciliary State. In the event the Trustee shall not be able
and willing 10 act a3 Trustee with respect to any property located outside the domiciliary state, the
Trustes, without order of court, may appoint another individual or corporation (including any employee
ar agent of any appointing Trustee) to act as Trustee with respect to such property. Such appoinled
Trustee shall have all of the powers and discretions with respect to such property as are herein given to
the appointing Trustee with respect to the remaining trust assets, The appointing Trustee may remove
such appointed Trastee and appoint another upon ten (10) days notice in writing, All income from such
propecty, and if such property is sold, exchanged or otherwise disposed of, the proceeds thereof, shall
be remiited to the appointing Trustee, to be held and administered by it ss Trustee hersunder. Such
appointed ‘Trustee may employ the appointing Trustee as agent in the administration of such property.
No susety shali be required on the bond of the Trustee or agent acting under the provisions of this
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paragraph. No periodic court accounting shall be required of such appointed Trustee, jt being my
intention to excuse any statutory accountmg which mey ordinarily be required.

25.  Additjons. Toreceiveand accept additions to the Trusts in cash or in kind from
donors, executors, administrators, Trustee or attorneys in fact, mcludmg additions of my property by the
Trustee ot others as my attorneys in fact.

26,  Title and Pogsession. To have title to and possession of all real or personal
propeity held in the Trusts, and to register or hold title to such property in its own name or in the name
of its nominee, without disclosing its fiduciary capacity, or in bearer form.

27.  Dealing with Estates. To use principal of the Trusts to make loans to my ¢state,
with or without interest, and to make purchases from my estate.

28.  Agents, To employ persons, including attorneys, auditors, investment advisers,
and agents, even ifthey are the Trustee or associated with the Trustee, to advise or assist the Trustee in
the performance of its administrative duties and (o pay compensation and costs incurred in connection
with such employment from the assets of the Trust; to act without independent investigation upan their
recommendations; and, instead of acting personally, to employ one or more agents to perform any act
of administration, whether or not discretionary, '

29, Tax Elections. To file tax returns, and to exercise all tax-related elections end
optionsat its discretion, without compensating adjustmentsor reimbursements between any of the Trusts
or any of the trust accaunts or any beneficiaries. .

B, Resignation, A Trustee may resign with or without cause, by giving no less than 30 days
advance written notice, specifying the effective date of such resignation, to its successor Trustee and to
the persons required and in the manner provided under Fla.Stats. §§736.0705(1)(2) and 736.0109. As
toanyrequired recipient, deficiencies in fulfilling the foregoing resignation requirements may be waived
in a writing signed by such recipient.- Upon the resignation of & Trustee, such Trustes shall be enfitled
to reimbursement from the trust for all reasonable expenses incurred in the settlement of accounts and
in the transfer of assels to his or her successor.

C Appointment of Successor Trustee.
[ 4

1. Appointment. Upon a Trustee's resignation, or if a Trustee becomes Disabled or
for any reason ceases o serve as Trustee, 1 may appoint any person or porsons as successor Trustee, and
indefault of such appointment by me, ROBERT L. SPALLINA and DONALD R. TESCHER shall serve
together us successor co-Trustees, or either of them alone as Trustee if either of them is unable to serve.
Notwithstanding the foregoing, if a named Trustee is not a U.S. citizen or resident at the time of
commenocerent of his term as Trustes, such Trustee should give due consideration to declining to serve
to avoid potential adverse U.S. income tax consequences by reason of the characterization of & frust
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hereunder as a foreign trust under the Code, but shall not be construed to have any duty to so decline if
such Trustee desires to serve.

2. Specific Trusts. Notwithstanding the preceding provisions ofthis Subparagraph
IV.C, subsequent to my death 1 specificaily appoint the following petson or persons as Trustee of the
following Trusts under the following described circumstances provided that the foregoing appointments
shall apply when end to the extent that no effective appointment is made below:

. Trustee of Separate Trusts for My Grandchildren. Bach grandohild of

mine shall serve as co-Trustee with the immediate parent of such grandchild which parent is also a child
of mine as to all separate trusts under which such grandehild is the sole current mandatory or
digcretionary income beneficiary upon attaining the age of twenty-five (25) years, and shall serve ag sole
Trusteg of such trusts upon attaining the age of thirty-five (35) years. While serving alone as Trustes,
a grandchild of mine may designate & co-Trustee that is not a Related or Subordinate Party to serve with
such grandchild and such grandohild may remove and/or replace such co-Trustee with another that is
rot a Related or Subordinate Party from time to time.

k. Trustee of Separate Trusts for My Lineal Descendants Other Than My
Grandchildren. In regard to a soparate trust held for a linea! descendant of mine other than a grandchild
of mine which lineal descendant is the sole current mandaftory or discretionary income beneficiary, each
such lineal descendant shall serve as co-Trustee, or sole Trustee if the preceding described Trustees
cease orare unable o serve or to continue to serve, of his or her separate trust upon attaining age twenty-
five (25) years. While serving alone as Trustee, a lineal descendant of mine other than a grandchild of
mine may designate a co-Trustee to serve with such lineal descendant and such lineal descendant may
remove and/or replace such co-Trustee with another from time to time.

3 Successor Trustees Mot Provided For. Whenever a successor Trustee or co-
Trustee is required and no successor or other functioning mechanism for succession is provided for
under the terms of this Trust Agreement , the Jast serving Trustee or the last person or entity designated
to serve as Tiustee of the applicable trust may appoint his or her successor, and if none is so appointed,
the following persons shall appoint a successor Trustee (who may be one of the persons making the

. appointment):
a. The remaining Trustees, if any; otherwise,

b. A majority of the permissible current mandatory ordiscretionary income
beneficiaries, including the natural or legal guardians of any beneficiaries who are Disabled.

" A suocessor Trustee appointed under this subparagraph shall not be a Related or Subordinate Party of
 the trust. The appointment will be by a writien document executed by such person in the presence of two
witnesses and acknowledged before a notary public delivered to the appointed Trustee and to me if1 am
living and not Disabled or in a valid last Will. Notwithstanding the foregoing, a designation under this
Subparagraph of a successor trustee to a corporate or entity trustée shall be limited to a corporate or
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entity trustee authorized to serve as such under Florida law with assets under trust management of no
less than one billion dollars,

4, Power to Remove Truste¢. Subsequent to my death, the age 35 or oider
permissible current mandatory or discretionary income beneficiaries from time to time of any trust
established hereunder shall have the power to unanimously remove a Trustee of such trust at any time
with or without cause, other than a named Trustee or successor Trustee designated hereunder, or a
Trustee appointed by me during my lifetime or under my Will or otherwise at the time of my death, with
the successor Trustee to be determined in accordance with the foregoing provisions.

D, Methed of Appointment of Trustee. Any such appointment of a successor Trustee by
a person shall be made In a written instrument executed by such person in the presence of two witnesses

and acknowledged before a notary public which is delivered to such appointed Trustee during the
lifetime of the person making such appointment, or any such appointment of a successor Trustee by a
person may be made under the jast Will of such person. ; ‘

E. Limitativps on Removal and Replacement Power. Any power {0 remove and/or

replace a trustee hereunder that is granted to an individuat (including such power when reserved to me)
is personal to that individual and may not be exercised by a guardian, power of attomey holder, or other
legal representative or agent.

R Successor Fiduciaries, Mo Trustee s responsible for, nor has any duty to inquire inio,
the administration, acts or omissions of any executor, administrator, Personal Representative, or trustee
or attorney-in-fact adding property tothese Trusts, orofany predecassor Trustee. Bach successor Trustes
hes all the powers, privileges, immunities, rights and title (without the execution of any instrument of
transfer or any other act by any retiving Trustee) and all the duties of all predecessors.

G. Liahility and Indemnification of Trustee,

1. Liabitity in General. No individual Trustee (that is, a Trustee that is not &
cotporation or other entity) shall be liable for any of his or her actions or failures to act as Trustee, even
ifthe individual Trustes is found by a court to have been negligent or in breach of fiduciary duty, except
for liability caused by his or her actions or failures to act done in bad faith or with reckless indifference
to the purposes of the trust or the interests of the beneficiaries, Each Trustee that is a corporation orather
entity will be liable for its actions or failures to act that are negligent or that breach its fiduciary duty,
without contribution by any individual Trustee.

2. Indemnification of 1'rustee. Except in regard to liabilities imposed on a Trustee
under Subparagraph [V.G. |, each Trustee shall be hold harmless and jndemnified from the assets af the
trust for any liability, damages, attorney's fees, expenses, and costs incutred as a result of its service as
Trustee. A Trustee who ceases to serve for any reason will be entitled to receive reasonable security from
the assets of the trst to protect it from liability, and may enforce these provisions for indemnification
agatnst the current Trustee or against any assets held in the trust, or if the former Trustee is an individual
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and not g corpomtion ot other entity, against any beneficiary to the extent of distributions received by
that beneficiary. This indemnification right extends to the estate, parsonal representatives, legal
successors and assigns of a Trustee.

3. Indemnification of Trustec - Additional Provisions. } recognize that ifa-
beneficiary accuses a Trustee of wrongdoing or breach of fiduciary duty, the Trustee may-have a conflict
of interest that ordinsrily would prevent it from paying legal fees and costs from the trust estate to defend
itself, I do not want to put a Anancial burden on any Individual named to serve as a Trustee. Just as
important, [ do not want an individual who has beon selected 10 serve as & Trustee (o be reluctant to
accept the position, or while serving to be intimidated in the performance ofthe Trustee’s duties because
of the threats of lawsuits that might force the Trustee to pey fees and costs from the Trustee's personal
resources. For thisreasan, | deliberately and intentionally waive any such conflict ofinterest with respect
to any individual serving as Trustee so that he or she can hire counsel to defend himselfor herself against -
allegations of wrongdoing or if sued for any reasan (whether by a beneficiary or by someone else) and
pay all fees and costs for his or her defense from the trust estate until the dispute is resolved.  understand
and agree that a court may award, disallow or allocate fess and costs in whole or in part after the dispute
is resolved, as provided by law. The Trustee will account for all such fees and costs paid by jt-as
provided by law. This provision shall not apply to any Trustee that is a corporation or ather entity.

H.  Compensation, Bond, Each Trustee js entitled to be paid reascnable compensation for .
services rendered in the administration of the trust. Reasonable compensauon for a nop-individual
Trustes will be its published fee schedule in effect when its services are rendered unless atherwise
agreed in writing, and except as follows, Any fees paid to a non-individual Trustee for making principal
distributions, for termination of the trust, and upon termination of its services must be based solely on
the value of its services rendered, not on the value of the trust principal, During my lifetine the Trustee's
fees arg to be charged wholly against income (to the extent sufficient), unless directed otherwise by me
in writing. Each Trustee shall serve without bond.

L Maintenance of Records, The Trustee shall maintain accurate accounts and records.
It shall render annual statements of the receipts and disbursements of income and principal of a trust
upon the written request of any aduit vested beneficiary of such trust or the guardian of the person of any
vested beneficiary and the approval of such beneficiary shall be binding upon all persons then or
thereafler interested in such trust as to the matters and transactions shown on such statement. The
Trustee may at any time apply for a judicial settlernent of any account. No Trustee shall be required to
file any statutory or other periodic aceauntings of the administration of a trust,

i Interested Trusice. The Trustee may act under this Agreement even if interested in
these Trusts in an individual capacity, as a fiduciary of another trust or estate (including my estate) or
in any other capacity, The Trustee may in good faith enter into a sale, encumbrance, or other transactian
involving the invesiment or management of trust property for the Trustee's own personal account or
which is otherwise affected by a conflict betwesn the Trustee's fiduciary and personal interests, without
liability and without being voidable by a beneficiary. The Trustee is specifically authorized ta make
loans to, to receive loans from, or to sell, purchase or exchange assets in a transaction with (i) the
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Trustee's spavse, (ii} the Trustee's children or grandchildren, siblings, parents, or spouses of such
persons, (iii} an officer, dircotor, employce, egent, or attomey of the Trustes, or (iv) a corporation,
partnership, limited liability company, or other business entity in which the Trustee has a financial
interest, pravided that in any transaction the trusts hereunder recetve fair and adequate consideration in
money or money's worth. The Trustee may renounce any interest or expectancy of & trust in, or an
opportunity to patticipate in, specified business opportunities or specified classes or categories of
business opportunities that are presented to the Trustee. Such renunciation shall notprohibit the Trustee
from participating in the Trustee's individual capacity in such opportunity or expectancy.

K, Third Parties. No one dealing with the Trustee need inquire into jts authority or its
application of property. ’

L. ~ Merger of Trusts, If the Trustee is also trustee of a tiust established by myself or
_another person by will or trust agreement, the beneficiaries to whom income and principal may then be
paid and then operative térms of which are substantially the same as those of a trust held under this
Agresment, the Trustee in its discretion may merge either such trust into the other trust. The Trustee,
in exercising its discretion, shall consider economy of administration, convenience'to the beneficiaries,
tax consequences and any other factor it considers important, If it is fater necessary to reestablish the
merged trust as separate trusts, it shall be divided proportionately to the value of each trust at the time

of merger.

M.  Multfiple Trustees. If two Trustecs are serving at any time, any power or discretion of
the Trustees may be exercised only by their joint agreement. Either Trustee may delegate fo the other
Trustee the aurthority to act on behalf of both Trustees and to exercise any power held by the Trustees,
If more than two Trustees are serving at any time, and unjess unaniimous agreement s specifically
required by the terms of this Trust Agresment, any power or discretion of the Trustees may be exercised
only by a mafority. The Trustees may delegate to any one or more of themselves the authority to act on
behalf of all the Trustees and to exercise any power held by the Trustees, Trustees who consent to the
delegation of authority to other Trustees will be liable for the consequences of the actions of those other
Trustees as if the consenting Trustees had joined the other Trustees in performing those actions. A
dissenting Trustee who did not consent to the delegation of authority to another Trustee and who has not
Jjoined inthe exercise of a power or diseretion cannot be held liable for the consequences of the exercise. -
A disscnting Trustee who joins only at the direction of the majority will not be liable for the
consequences of the exercise if the dissent js expressed in writing delivered to any of the other Trustees
before the exercise of that power or discretion.

ARTICLE V. ADDITIONAL TAX AND RELATED MATTERS

A, GST Trusts, ! direct (2) that the Trustee shall divide any trust to which there is allocated
any GST exemption into two separate Trusts (each subject to the provisions hereof) so that the
generation-skipping tax inclusion ratio of one such trust is zero, (b) any property exempt from
generation-skipping taxation shall be divided as otherwise provided herein and held forthe same persons
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designated in Trusts separate from any property then .also so divided which is not cxempt from
generation-skipping taxation, and (c) if upon the death of a beneficiary a taxable termination would
otherwise oceur with respect to any propexty held in trust for him or her with an inclusion ratio greater
* than zero, such beneficiary shail have with respect only to such property a power to appoint such
fractional share thereof which ifincluded in such beneficiary’s gross estate for federal estate tax purposes
(without allowing any deduction with respect to such share) would not be taxed at the highest federal
estate tax rate and such fractional share of such property shall be distributed to such persons including
only such beneficiary's estate, spouse, and issue, as such beneficiary may appoint, and any part of a trust
such beneficiary dees not effectively appoint shali be treated as otherwise provided for disposition upon
his or her death, provided, if upon his or her death two or more Trusts for his or her benefit are directed
to be divided among and held or distributed for the same persons and the generatlon-skipplng tax
inclusion retio of any such trust is zero, the amount of any other such Trust to which there is allocated
any of such benefi clarys GST exemption shall be added to the Trusts with generation-skipping tex
inclusion ratios of zero in equal shares. For purposes of funding any pecuniary payment to which there
* is allocated any GST exemption, such payment shall be satisfied with cash or property which fairly
represents appreciation and depreciation (occurring between the valuation date and the date of
distribution) in all of the assets from which such distribution could be made, and any pecuniary payment
made before a residual transfer of property to which any GST exemption is allocated shall be satisfied
with cash or property which fairly represents appreciation and depreciation (occurring between the
valuation date and the date of distribution) in all 6f the assets from which such pecuniary payment could
be satisfied and shall be allocated & pro rata share of income carned by all such assets between the
valuation date and the date of paymant. Except as otherwise expressly provided herein, the valuation
date with respect to-any property shall be the date as of which its value is determined for federal estate
tax purposes with respect to the transferor thereof, and subject fo the foregoing, property distributed in
kind in satisfaction of any pecuniary payment shal] be selected on the basis of the value of such property
on the valuation date, All terms used in this paragraph which are defined or explained in Chapter 13 of
the Code or the regulations thereunder shall have the same meaning when used herein. I request (but do
nat require) that if two or more Trusts are held heteunder for any person, no principal be paid to such
person fram the Trusts with the lower inclusion ratios for gencration-skipping tax purposes unless the
trust with the highest inclusion ratio has been exhausted by use, consumption, distribution or otherwise
or is not reasonably available. The Trustee is authorized and directed fo comply with the provisions of
the Treasury Regulations interpreting the generation skipping tax provisions of the Code in severing or
combining any trust, crealing or combining separate trust shares, allocating GST exemption, or
otherwise, as necessaryto best accomplish the faregoing allocations, inclusion ratioes, combinations, and
divisions, mcludmg, without limitation, the payment of “appropriate interest” as determined by the
Trustee as that term i3 applied and used in said Regulations,

B. Indjviduat Regirement Accounts. In the event that this frust or any trust created under
this Agrecment is the beneficiary ofan Individual retirement account established and maintained under
Code Section 408 or & qualifizd pension, profit sharing or stock bonus plan established and maintained
vnder Code Section 401 (referred to in this paragraph as “IRA™), the following provisions shall apply
to such trust:
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- 1. lintend that the beneficiaries of such trust shall be bensficiartes within the
meaning of Code Section 401 (a)(9) and the Treasury Regulations thereunder. All provisions of suchtrust
shall be construed consistent with such intent. Accordingly, the following pravisions shall apply to such
trust: . .

2, No benefits from any IRA may be used or applied for the payment of any
debts, taxes orother claims against my estate as set forth in the later paragraph captioned "Taxes", unless
other assets of this trust are not available for such payment.

b.  Intheeventthat a beneficiary of any trust created under this Agreement
has a testamentary general power of appointment or 2 limited power of appointment over all or any
portion of any trust established under this Agreement, and if such trust is the beneficiary of any benefits
from any IRA, the beneficiary shall not appoint any part of such trust to a charitable organization or to
& ineal descendant of mine (or a spouse of a lines| descendantofmine) who isolder than the beneficiary
whose Jife expectancy is being used to calculate distributions from such IRA.

2. The Trustee shal] deliver a copy of this Agreement to the custodlan of any IRA
of which this trust or any trust created under this Agreement is the named beneficiary within the time
period prescribed Code Section 401(a)(9) and the Treasury Regulations thereunder, along with such
additional items required thereunder. If the custodian of the IRA changes after a copy of this Agreement
has been provided pursuant to the preceding sentence, the Trusiee shall immediately provide a copy of
this Agreement fo the new custodian. The Trustee shall request each custodian to complete a receipt of
the Agreement and shall attach such receipt to this Agreement. The Trustee shall provide a copy of each
amendment of this Agreement to the custodian and shall obtain a receipt of such ameridment,

C. Gift Transfery Made From Trust Duripg My Lifetime. 1 direct that al] gift transfers
made from the trust during my lifetime be treated for all purposes as if the gift property had been first

withdrawn by (or distiibuted to) me end then transferred by me to the donees involved. Thus, in cach
instance, cven where fitle to the gift property is transferred divectly from the name of the trust (or its
nominee) into the name of the donee, such transfer shall be treated for all purposes as first a withdrawal
by (or distribution of the property to) me followed by a gift transfer of the propeity to the donee by me
as donor, the Trustes making the actual transfer in my behalf acting agmy attorney in fact, this paragraph
being, to that extent, & power of attorney from me to the Trustee to make such transfer, which power of
attorney shall not be affected by my Disability, incompetence, or incapacity.

D.  Gifts. If 1 am Disabied, [ authorize the Trustee to make gifts from trust property during
my lifetime for estate planning purposes, or to distribute amounts to my legally appointed guardian or
to my attorney-in-fact for those purposes, subject to the following Jimitations:

1. Recipients. The gifts may be made only to my lincal descendants or to trusts
primarily for their benefit, and in aggregate annual amounts to any ane such recipient that do not exceed
the exclusion amount provided for under Code Section 2503(b).-
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2. Trustee Limited, When a person eligible to receive gifts is serving as Trustee,
the aggregate of all gifts to that person during the calendar year allowable under the preceding
‘subparagraph | . shall thereafter not exceed the greater of Five Thousand Dollars ($5,000), or five percent
(5%) of the aggregate value of the frust estate, However, gifts completed pnor to a recipient’s
commeneing o serve as Trustee shall not be affected by this limitation, )

3. -Charitable Pledges. The Trustee may pay any charitable pledges | imade while
" 1'wasg not Disabled (even if not yet due). ]

E. Death Costs. Ifupon my death the Trustee hold any United States bonds which may be
sedeemed af par in payment of federa) estate tax, the Trustee shall pay the federal estate tax due because
of my death up to the amount of the par value of such bonds and interest avcrued thereon at the time of
payment. The Trustee shall also pay from the trust all of my following death costs, but if there is an
acting executor, administrator or Personal Representative of my estate my Trustee shall pay only such
amounts of such costs as such exccutor, administrator or Personal Representative directs:

1. my debis which are allowed as claims against my estate,
2. my funeral expenses without regard to legal limitations,
3 the expenses of administering my estate,‘

4. the balance of the estate, inheritance and other death taxes’(excluding
generation-skipping transfer taxes unless arising from direct skips), and interest and penelties thereon,
due because of my death with respect to all property whether or not passing under my Will or this
Agreement (other than property over which | have a power of appointment granted to me by another
person, and qualified terminable interest property which is not held in a trust that was subject to an
election under Code Section 2652(a)(3) at or about the time of its funding) and life insurance proceeds
on policies insuring my life which proceeds are not held under this trust or my probate estate at or by

reason of my death), and

5. any gifts made in my Will or any Codicil thereto.

The Trustee may make any such payment either to my execuior, administrator or Personal
.Representative or directly to the proper party. The Trustee shall not be reimbursed forany such payment,
and is not responsible for the correctness or application of the amounts so paid at the direction of my
executor, administrator, or Personal Representative. The Trustee shall not pay any of such death costs
with any asset which would not otherwise be included in my gross estate for federal or state estate or
inheritance tax purposes, or with any asset which otherwise cannol be 5o used, such as property received
under a Jimited power of sppointment which prohibits such use. Further, no payment of any such death
costs shall be charged against or paid from the tangible personal property disposed of pursuant to the
prior paragraph captioned "Disposition of Tangible Personal Property.”
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F. Subchapter 8 Stack. Regardless of anything herein to the contrary, Inthe eventthat afier
my death the principal of a trust includes stock in a cotparation for which there is a valid election to be
treated under the provisions of Subchapter S of the Code, the income beneficiary of such a trustis a U.S.
citizen or U.8. resident for federal income tax purposes, and such trust is not an "electing small business
trust" under Code Section 1361(e)(1).in regard to that corporation, the Trustee shall {a) hold such stook
as a substantially separate and independent share of such trust within the meaning of Code Section

663(c), which share shall otherwise be subject to all of the terms of this Agreement, (b) distribute all of

the income of such share-to the one income beneficiary thereof in annual or more frequent installments,
{c) upon such beneficiary's death, pay all accrued or undistributed income of such share to the
beneficiary's estate, (d) distribute principal from such share during the lifetime of the income beneficiary
only to such beneficiary, notwithstanding any powers of appointment granted to any person including
the income beneficiary, and (e} otherwise adiinister such share in a manner that qualifies it as a
"quelified Subchapter S trust” as that term is defined in Code Section 1361(d)(3), and shall otherwise
manage and administer such shere as provided under this Agreement to the extent not inconsistent with

the foregoing provisions of this parngraph.

G. Residence as Homestead. I reserve the right to reside upon any real property placed in

this trust as my permanent residence during my life, it being the intent of this provision to retein for
myself the requisite beneficial interest and possessory right in and to such real property to comply with
Section 196,041 of the Florida Statutes such that said beneficial interest and possessory right constitute
in all respects “equitable title to real estate” as that term is used in Section 6, Article VII of the
Constitution of the State of Florida. Notwithstanding anything contained in this trust to the contrary, for
purposes of the homestead exemption under the laws of the State of Florida, my interest in any real
property in which I reside pursuant to the provisions of this trust shali be deemed to be an interest in real
property and not personalty and shall be deemed my homestead.

[remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the partics hereto have executed this Amended and Restated Trust
Agreement on the date first above written.

SETTLOR and TRUSTEE;

SIMON L. BERNSTEIN

This instrument was signed by SIMON L. BERNSTEIN in our presence, and at the request of
and in thg, presence of Sii - BERNSTEIN and each other, we subsoribe our names as witnesses
: 2012;

.: Begm p, FL 337

STATE OF FLORIDA
88,
CQOUNTY OF PALM BEACH
The foregoing instrument was acknowledged before me this25iay of JL\\\J . 2012,
by SIMON L. BERNSTEIN, D . !

[Seal with Commission Expiration Date]
RUTARY puuﬂcqaahm %lzx]n.gmm ’
"\IH% 0 n
!@’i Comimiseos # FEOSR2RD
VL aplres:  MAY 10, 2015
ZORDR THAT ATLANTIC BOKDING OO, N2 .
Personally Known or'Produced Identification

“Type of ldentification Produced
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SIMON L. BERNSTEIN
IRREVOCABLE TRUST AGREEMENT

THIS AGREEMENT, made this _* day of %r/ . 2008,
between SIMON L. BERNSTEIN, of Palm Bzach Cou County, Florida h er called “Trustor,”
and WILMINGTON TRUST COMPANY, a Delaware corporation, hereafler called “Trustee

WITNESSETH:

WHEREAS, Trustor desires 16 establish a trust of the property dezerbed in the
attached “Behedule A™ and other prﬁpefty which miay be added from time to time, all of which &=
heresfter called the “trust fimd:"” an

WHEREAS, Trustee accepts such irust and agrees to administer it in accordance
with the terms and conditions of this agreement;

NOW, THEREFORE, Trustor hereby gives Trustee the property described in
“Schedule A" tn trust, for the following parposes:

SECTION 1: DISTRIBUTION,

A.  During Trusior’s Lifetime. During Trustor's lifetime, Trostes may, from
tirme {o time and sabject to Subsection [ of this Section 1, distribute all, some, or none, of the met
income and principal to Trustor and Trustor's wife, SHIRLEY BERNSTEIN, as Trustes deems
appropriate. Trustes shall take into account other sources of funds availzhle to thesy. Trustes
shall accurnulale any net income not so distributed and add it to principal, to be disposed of as &

part of it.

B. On Truster’s Death. On Trustor’s death, Trustee shall disteibute the trust
furd o such person of persons, other than Trustor, Trustar's creditors, Trustor’s estate, and the
creditors of Trustor’s estate, in such manner and amaoints, arrd on such terms, whether in trust or
otherwise, 5 Trustor eften:twtly appoitits by specific reference hereto in his Will, Humvgr,
Trustor may, from me 1o time, release this special power of appoimitment, in whole or in par, by
a written instrument delivered to Trusiee during hig lifetime, On Trustor's death, Trustee shafl
distribute the remining assefs of this Trust w the then serving Trustee of the SIMON L.
BERNSTEIN TRUST AGREEMENT dated May 13. 2008, as may be amended and restated
from time {0 tims, 10 be held and administered a5 provided thereunder.

C. Contingent Gift. If at any time Trustes holds any pomion of the prinipal
of any trust not disposed of effeetively undér the previous provisions, then at such ifme Trustes
shall distribute such priticipal, free from rust, 1o such then living PEson of persous as Are then
determined to be Trustor's distributers by the application of the intestasy laws of the State of
Delawnre governing the distribution of infestats pecaopal propery then in effect, as ﬂiﬂugh
Trustor had died at that particulir time, intestate, a resident of the State of Delawsare and QWitig
such property then so distributable.
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D.  Distibulion Advicer. Trustee shall exerclse ite discreiionasy power to
distribute income and/or prineipal to Truslors wife pursuant to Subsestion A of this Ssetion 1
only with the writtén consent of the distribution adviser who shall be Trustor, so long as he is
willing and able 1o act in such capacity, If af any time there is no distibution adviser, ot if such
adviser fails to express in writing to Trustee consent or disspproval as to the exercise of any
discretionary power within fificen (15) calendar days afier Trusies has sent a written request for
such consent to such adviser's last known address by centified mail (or by any other means for
which the sender shall have evidence of receipt by the addressee), Trustee may act in the matter
az it deems appropriate. The distribution adviser shall aol in a fdusiary eapacity and confomm 1o
the purposes of this agreement. Such adviser shall have no duly to inquire into or ses to the
performance by Trustee of its duties under this agreement. The distribution adviser shall receive
no compensation and shall not be reimbursed for expenses incurmed while acting as such adviser.

SECTION 2: WITH SIMILAR TRUSTS.

If at any time a trust is set aside for any person or persons under the ferms
of this agreement which is substantially the same as any othier trust established for that petson er
persons by Trustor or Trustor’s wife, Trustee may, in its ole discretion, merge the TSt creared
hereunder with the other trust for such person or persons, and the two trusis shall thereafter be
held, administered, and distributed as one.

SECTION 3: ALTERNATIVE METHO DISTRIBUTION,

Trusiee may take any reasonable steps to disburse funds o or for a beneficiary,
including: (i} distribution, either by hand 41 miail, to the beneficiary or the geardian of the person
or property (whether the guardian is formally appointed or a natural guardian), (if) distribution 1o
4 custadian for the beneficiary under the Usiform Transfers to Minors Act (or similar statute) of
any state, (i) deposit (o the account of tie beneficlary in ainy federally insured deposiery, or
(iv) direct application for the benefit of the henefictary,

+

SECTION 4: SPENDTHRIFT PROVISION.

Mo beneficiary (including Trustor) may alienate or in any other manner, whether
voluntary or involuntary, assipgn, transfer, pledge, or mongape his or ber infercst in any trust
hereunder, and no one (incloding a spouse or former spouse) may attach or atherwise reach any
interest of any beeficiary hereumder to satisfy a claim against that beneficiary, whether the
claim Is legal or equitable in ongin, The provisions of this Seetion thall not limit or otherwise
affect any power of appoiniment conferred upon a beneficiary o the right of & beneficiary to
disclaim or relesse any interest created hereunder. This Section constitutes a restriction o the
trmnsfer of Trustor's bensficial interest in the trust fund that 5 enforceable under applicable non-
bankruptey laws within the meaning of Section 341{c)(2) of the Bankruptey Code (11 US.C. §
F1{z)(2)) ur any other similar or successor statute,
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SECTION 5: PAYMENT OF DEATH TAXES, DEBTS, AND EXPENSES OF
ADMINISTRATION.

On the death of the Trustor, Trustes shall, unless otherwise directed by the
beneficiary’s Will or Revocable Trost Apgreement, distribine 1o the Personal Represenlative of
the bengficiary’s estale an amaunt <qual o (he sum of all additional transfer taxes and costs of
administration payable by such Personal Reprezentstive as a result of the inelusion of the irust in
the Trustor's estate. Certification of such Personal Representative as (o the amount of such
additional taxes and coste will be determinative for all purpases. Trugtee shali make such
distributions directly to the appropriate payee, if so directed by such Persnnal Representative,

SECTION ¢ TRUSTEE'S POWERS.

I addition to those powers grantad by law, Trustee is specifically authorized and
empowered, in its sole discretion, but subject to the provisions of Section 7:

A.  To sell at public or private zale, exchange for like or unlike propensy,
convey, lease for terms longer or shorter than the trust, and otherwise dispose of any ar all
property held hercunder, for such priee and upon such terms and credifs &s it desms proper.

B. To invest in any kind of property, real, personal, or mixed, regardless of
the laws governing investments by fiduciaries, without any duly to diversify invesiments,

€.  Unless otherwiss directed by the investment adviser named in Seetion 7
hereof, to execute securitics tramsactions, withoul necessity of providing writien confirmation
thereof to such adviser at the fime of setilemant, and fo exeeule securities transastions through
any brokerage service, whether discount or full service, including Wilmington Brokerage
Services at its nommal rates of compensation, without dimmution of compensation otherwise
payable to Trusiez, even if Wilnington Trust Company is serving as Trusiee.

F

D.  Ta vele dirsetly ar by proxy af any election or stackholders” meeting say
shares of stack, excluding slock of Wilitington Trust Corporation.

E. To participate in any plan of procesding, including any voting trust plan
for liquidating, piotecting, or enforcing @ny inferest in any properly, or For reorgasizing,
consolidating, merging, or adjusting the finances of any corporation isswing any such interest: to
accept in leu thereof any new or substituted stocks, bonds, notes, or securities, whether of the
same or 4 different kind or class, or with different prionities, rights, or privileges; to pay any
ASSERSMCH! or any expense mcident therelo; and fo do any other 2gt or thing that it deems
necessary or advisable in connection therewith,

F. To deposit, or amange for the deposit of, securities at Depository Trust
Company {DTC) andfor at any other securities depository or clearing comporation.

4
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G.  To make any division or distribution in cash or in kind, or perily in cash
and partly in kind; and to elect to recognize taxable gain or loss resulting from & distribution,
Trustee may consider the income tax basiz of the property then available for division or
distribution, as well a3 the circumstances of the bensficiaries, and need not make division or
digtribution on & pro mta, asset-by-ssset basis. Trustes shall not adjust the interest of any
heneficiary as a result of any action ken or forborne under the provisions of this Sgbsection .

H.  To make loans, agatast adequate collateral, o any person including the
Personal Representative of the estate of Trustor or any beneficiary and/or to purchase any
propeity at its fhen fair market value from any person ncluding such Personal Representative,

I To borrow money from any person or corporation, including Trustes, and
10 pledge or morigage as securify any real or personal property.

L To litigate, submit (o arbitration, compromise, of seftle any claim in favor
of or against any trust hereunder, and to execute all agreements, deeds, and releases necessary or
firoper in connection therewith,

- K. To retzin attorpeys-at-law, sccountanits, lnvestment counsel, agents, and
other advisers withont diminution of compensation otherwise pavable to Trustee,

‘ L. To pay the taxes and expenses of maintaining, repaitng, improving, and
insuring atiy real property held hereunder.

: M.  To recaipt for ths proceeds of any life insuratice made payable to Trustee,
1o institute amy suil or proceedings, and to take any action necessary to colleet such proceeds,
However, Trustee fieed nol irstitute any sult or proceeding unless itz expenses, including counsel
fees and costs, are availzble in the trust fid or are advanced of guaranteed in an amount and jn a
rafRRer reasonably satisfactory to it

M. To renounce, in whole or in part, sny property or inferest in PrOpEny
which may become payable to any trust hereunder, except to the extent that the distdbution of
such property resulting from such tenunciation is fundamentally inconsistent with the provisfons
of this agreement.

| 0.  Todivide any trust hereunder inlo separate trusts if the purposes for which
the trusi was created are belter served theteby.

_ B, To consider gains from the sale of capits] assets it ihe trost o be part of a
mandatory or discretionary distribution af principal te a beneficiary.

SECTION 7: INVESTMENT ADVISER.

Trusiee shall excrcise the powers hereinbefore granted to it in Subsections A B
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D, E, 1 and I of Sectlon 6 with respect to each trust hereunder only with the written consent or
an the written dirsction af thc mvﬁstm:nt adviset of such trust, provided l;h;it (0 ‘I‘rnsm: shall

do otherwise by such advm:r {n) ﬂm urcle ._';; :al: and voting nf ‘i!-'lhmngmn Trust
Carporation stock shall be solely on the direction of the investment adviser; (i) Trustee shall
manage anid invest the othenwise uninvested eash in each such st in its sole discretion; (iv) the
investeenl adviser may af any time, or from Gme lo time, delegste to Trustee the authority to
exercise (o its sole discretion the power to buy or sell any pmp&ﬁ}f {or, having delegated the
authority to do su, reveke such authority); and (v} if 2t any time dunng the contimuatics of any
sw,h trust lhafe ghﬂli bz 0 1m'&stﬁaf:ﬁt adwse.-f of Ellﬁh trust, ar if the mv:s’lmnnt adviser af such

ﬂi?lﬁﬁi‘! b}r certified toail {or hy En)* othier meens for whmh thaz s;nﬂc—r sha]l hava Eudagcg af
recsipt by the addresses), ol his or her last known address, a writien request for such congent or
direction (motwithstanding that Trustee shall he under no obligation to reguest any sueh
direction), then Trusice is hereby suthorized and empowered to take such action in the premises
a5 it, in its sele diseretion, shall deem to be fof the best interesi of the beneficiaries of such trust
The investment adviser hereunder shall be Trustor and Truster's wile, in the onder named, while
willing and sblé to act in such capacity. Initially, Trustee shall exercise such powsts on the
direction of the investment advisar, but the investment adviser may establish from time to Hme
whether the Trustez shall exercise such powers with the consent or on the direction of such
adviser. To qualify, any person appointed investrnent advizer of a trust hereunder shall deliver a
writlen iastrument to Trustes mdu:a{mg acceptancs and apreement that all powers conferred
L uptn such adviser will be exercized in a ﬁziuamry Eﬁpﬂ.ﬁﬁj’ for the exclusive inierest of the
beneficigries. The investrent adviser need not inquire inte the Trustee's performance of ils
duties and shall not be held Lisble for any loss whatsoever to any trust hereunder, unfess it results
from actions taken in bad faith. The investment adviser shall serve without compengation, but
the investment adviser (sther than Trustor) may be reimbursed for out-of-pocket expenses,
ineluding investrnent counsel fees.

SECTION 8: ADDITIONS TO THE TRUST FUND.

With the consent of Truslee, ny person may add property to any trust hereunder,
and such property shall thereafter be held by Trustee as a part thereof,
SECTION 9; [RREVOCABILITY.

This trust shall be irrevocable and not subject 1o amendment by Trusior or any
othar person. However, Trustes is suthorized to modify or amend the provisiens of this
ggreemnent {o ensurs that this agreementisa ql!ﬂﬁﬁ:l dispasition undes the Ack Tmstes may rely

upon the advics of counsel in taking any aclion pursuanmt 6 the authorty piven to Trustes, and
Trastae shall be without lizkility therefor, ,

[
( | TESCHER & SPALLINA, P.A. (g.f -
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SECTION [0: PAYMENT OF INCOME.

Except where otherwise provided, the payment of the nel income of any trust
hereundar shall be made at such times a5 ar¢ convenient to the heneficiary and apreed to by

SECTION t1; NON-ACCRUAIL QF INCOME,

Notwithstanding any stalute or rule of law to the conirary, sy income acenied or
on hand and not aslually distabuted o a beneficiary upon the termination of his or her interest
shall be treated as though it had, in fact, acerued thereafter, Any income acerued upon shares of
stock or interest-bearing property when delivered te Trustee shall be treated 25 though such
income had, i fact, acerued afier such delivary. :

SECTION [2; THIRD PARTIES NOT OBLIGED TO FOLLOW FUNDS,

No person of corporation dealing with Trustes shall be obliged lo sce to the
application of money paid or property delivered to Trusiee, to inguire into the propriety of
Trusies's exercising its powers, or to determine the existence of any fact upon which Trustee’s

power to perform any act hereunder may be conditioned.

. SECTION 13: TRUSTEE'S COMPENSATION.

Trustee shall reseive compensation for its servigey hereunder fram time o time n
accordance with the current rates then eharged by it for trustz of similar size md cheraeter. If
Trustez renders any extraordinary services, il may reoeive additionsl compensstion therefor,

SECTION 14: RESIGNATION AND REMOVATL OF TRUSTEE

At any time during the remainder of Trustor's life, Trustes may resign by writien
nofiee delivered to Trustor, and WILLIAM E. STANSBURY may remove Trustze by written
notice delivered to it. In either ease, WILLIAM E. STANSBURY may appoint anether hank or
trust company that is deseribed in Section 3570(9) of the Act, as suceessor Trustee by writlen
notice delivered to Trustee. During Trustor’s lifetime, Trustes shall be desmed to have resisned
on the dat on which: (i) if ceases (o be a Truskee desceibed tn Scetion 3370(9) of the Act; or (ii)
a court takes zny action wharshy such court declines to apply Delaware law in delermining the
vahdny, construction, or administration of iny trust hereunder or of the effect of the spendthrift
provision hereunder in any action hmughl against frusice. Ulnless ab]sﬂmns are fited as
provided below, Trustes shall, within ainely (20) days afier it resigns of is removed, deliver any
assets held hereunder to the snecessor Tastee, If WILLIAM E. STANSBURY doss fiot appmnt
sich & suceessor Trustee, Trusiee may petition the sppropriate cowst to appumt such & sucesssor
Trustee. Upon resipration or removal, Trostee Shﬂﬂ deliver a statement of its activities to the

( TESCHER & SPALLINA; LA, A
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date of such resignaﬁan of removal for which it has not repornied 1 the person 1o whom Trosies
was dirccted to give nofice of resignation or who was authorized 0 mmove Trnusiee, Smch
person shall have sixty (60) days from receipt of such statemenl to fle with Trusiee any
ohjestions 1o its actions as Trustes. 1f no such objections are filed, Trustee shall be without amy
further liability or responmbility to any past, pregenl, or futwre beneficiarics. Mo successor
Trustes shall be required 1o examine into the acts of its predecessor Trustee, and sach successor
Trustes shall have responsibility only with respect to the property actually defivered to it by its
predzcecsor Trugtes.

SECTION 15: SIMULTANEOLIS DEATEL.

If Trustor and Trustor's wife die under circumstances where the order of deaths
cannot be determined, and {F any of the principal is inaludable ia Trostor's estate for iransfer tax
purposes, then for the purposes of this agreement with respset o such principal, Trustor's wife
shall he desmied to have survived Trostor and died immedistely thereafier.

SECTION [6: TRUST SITUS,

This agreement creates a Delaware trust, and all matters periaining to the validity,
construgtion, and application of this agreement or (o the administeation of the trusts created by it
shall be governed by Delaware law.

SECTION 17: DEFINITIONS,
A “Trstar's wife” refers to SHIRLEY BERNSTEIN.

B.  “Code” means the Inletasl Revenue Code of 1986, as amended, or any
gnﬁsspﬁ&dmg federal tox statute chacted after the dale of this apreemoent. A reference o a
specific section of the Code refers not only fo that section but also to any corresponding
provision of any federal tax statuie enacted zfler the date of this agreement, as in effect on the
date of application.

€. “Transfer taxes” mems all applicable federal estale taxes (except

addilionnl estate taxes lml:K'Jﬂbd unider Sectan 2032A of the IRC), state estate or inheritance

taxes, and generation-skipping transfer taxes imposed on any “direct skip™ (as defined in Chapter

13 of the Codg) other than a direst skip fiom & trust or resulting from 2 disclaimer, apd any

interest and penslties thereon, The ternn dees nat include federal or state gift taxes, gensration.

- sKipping transfer taxes imposed on a “taxable termination,” a *taxable disiribution,™ or a “direct

skip” from a trust or resulting from a disclaimer, income taxes, real estate iransfer taxes, or any

tax ar duty imposed by a foreign couniry or political subdivision thereof. In addition, the term

does not include any tax imposed by Section 20564 of the Code or any comesponding provision
of applicable state law,

(- | | TESCHER & %P;%LHNA, P.A. g
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. “Act” means the Delawsre Qualified Dispositions in Trust Aci (12
Delaware Code Section 3570, el s¢q.), as amended, or any cormesponding Delaware stanis
caacted after the date of this agreement, A reference to a specific section of the Act refers not
only to that section but alze to any comesponding provislon of any Delaware statute enacted afler
the dals of this agresment, a5 in effecct on the date of application,

E. Use of any gender in this apreement inclodes the masculing, femining and
neuler genders as appiupmte Use of ¢he singelar number includes the plural and Viet versa
unless the context clearly requires otherwise,

F. “Personial Representativi™ mesns the execuior or adminisirator of a
decedent’s estate and shall includs all persons serving in such capacity from time to time,

. Use of the verd “shall” in this agrgemt indicates a mandatory direction,
and use of the veeb “may” indicates authonization to lake action,

H,  Captiops, headings and sub-headings, as used herein, are for convenience
only and have no legal or dispositive effect.

IN WITNESS WER.EDF SIMON L. BERNSTEIN, Truster, has sed his Hand and Seal
the <7 _ day of 2008, and WILMINGTON TRUST COMPANY, Trustes,
i 10 be signed in its name by one of its Viece Presidents and its corporate

| has caused this agreen
( sesal {o be affixed by ofi of its Assistani Secretaries, the _ day of . 2008,

- ali done in duplicate as of the date of execuiion by Trustor, which date shall be the effective date
' of this instrument,

- .
il (SEAL)
/ﬁMGNL BERNSTEIN, Trusior

WILMINGTON TRUST COMPANY, Trustes

By:

Vice President

Al‘t&;sﬁ

L - g8
( TESCHER & SPALLINA, P.A.
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STATEQF FLORIDA }
¥ 88
COUNTY OF PALM BEACH ),

The foregoing instrument was acknowledged bﬂft}n} me this ‘@L&?}f of
_Mayy 2003 hy‘-’-[MDHLBERHS’[Em,

mmh
STATE OF DELAWARE }
COUNTY OF NEW CASTLE ?. >
The foregoing instiument was scknowledged before me this _ day of
_, 2008, by ., Vice President of Wilmingion Trust

Company, a Dalaware corperation, on behalf of the comparation.

Notary Public

) 1
TESCHER & §PALum, P.A.
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“SCHEDULE A"
Camsisting of One Page
of

SIMON L. BERNSTEN
Irrevocable Trust Agresment
Dated May 20, 2008
Benwvean
SIMON L. BERNSTEIN
ﬂiﬂ 1

WILMINGTON TRUST COMPANY

] * 3
(
CASH in the smount of One Dellar (51.00)
* -] 4
' . u 7
A TESCHER & SPALLINA, P.A.

TE003378
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TEXT OF PAM'S NOTES 182

Janvary 2012

Dear Dad,

Please read the attached latter and informalion. 1 am
hopaful that you truly just don't knew how much cutting
ms, Scoot [David Simon, Esq. proper name], Molly and
Ted's family out of your will hurls us. [thas nothing to .
do with monsy. In fact, | think you need fa take cars of
ELIOT, using a trustae, first and foremost,

The act of disinheriting a child is unheard of and
unimaginable. It [s outrageotis and considered
psychologically violent. | am hopeful you are not aware
of this and that you will make tha changas necessary.
Love Pam )

A meramr <G|

Deponent.

| Datngptr.&
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1]
THE UNITED STATES DISTRICT COURT i
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

SIMON BERNSTEIN )

[RREVOCABLE INSURANCE )

TRUST DTD 6/21/95, by )

Ted S. Bernstein, its )

Trustee, Ted S. )

Bernstein, an )

individual, Pamela B. )

Simon, an individual, )

Jill lantoni, an )

individual, and Lisa S. )

Friedstein, an )

individual, )
)

Plaintiff, )
)
VS, . ) No. 13 CV 3643

)

HERITAGE UNION LIFE )
INSURANCE COMPANY, )
)

Defendant. )

The deposition of DAVID SIMON, called for
examination pursuant to the Rules of Civil i
Procedure for the United States District Courts
pertaining to the taking of depositions, taken
before Vicki L. D'Antonio, a certified shorthand
reporter of the State of illinois, at One East
Wacker Drive, Chicago, Illinois, on the 5th day
of January, 2015, at the hour of 2:18 p.m.

Reported by: Vicki L. D'Antonio, CSR, RPR
License No. 084-004344

McCorkle Litigation Services, Inc.
Chicago, Hlinois (312} 263-0052
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1 APPEARANCES:
5 . .
STAMOS & TRUCCO, LLP, by
3 MR. JAMES J. STAMOS
_. MR. KEVIN P. HORAN
4 One East Wacker Drive
Third Floor
5 Chicago, lllinois 60601
(312) 630-7979
6 jstamos@stamostrucco.com
khoran@stamostrucco.com
7 _
Representing the Plaintiff,
8
9 THE SIMON LAW FIRM, by
MR. ADAM M. SIMON
10 203 East Wacker Drive
Suite 2725
11 Chicago, lllinois 60601
(312) 819-0730
12 asimon2i@att.net
13 Representing the Defendant.
14
15 ALSO PRESENT VIA TELEPHONE: I
16 Ms. Joielle Foglietta
Mr. Bill Stansbury
17 Mr. Eliot Bernstein
Honorable Amy J. St Eve
18
19
20
21
22
23
24
I

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052
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WITNESS PAGE
DAVID SIMON

Examination by Mr. Stamos.............. 4
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Further Examination by Mr. Stamos......94

EXHIBITS

NUMBER PAGE
D. Simon Deposition Exhibit

NO T e 86
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McCorkle Litigation Services, Inc.
Chicago, lilincis (312) 263-0052




Case 1:13-cv-03643 Document 192-2 Filed 06/05/15 Page 5 of 117 PagelD 3053

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052

Case17/3595—PDboecument—12-+ Fted-03/12/2618—Pages: 435
1 (Whereupon, the withess was duly %
2 sworn.)

3 DAVID SIMON,

4 having been first duly sworn, was examined and
5 testified as follows:

6 EXAMINATION
7 BY MR. STAMOS:

8 Q. Will you state your name, please.

9 A. David Bruce Simon.

10 Q. Have you been deposed before?

11 A. Ilhave.

12 Q. And how many times?

13 A. | believe one or two.

14 Q. The first one that comes to mind -- the

15 first one that -- bringing to mind the first

16 deposition you can remember, what was it -- what

17 did it involve?

18 A. |think | was deposed in a case

19 revolving around a suit for disparagement in

20 Kentucky.

21 Q. What was the name of thé case?

22 A. Ernie -- David Simon and S.T.P.

23 Enterprises versus Ernie Sampson and Kentucky

24 Financial, | think, is the -- something like
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1 that.
2 Q. What year was that?
3 A. lwant to say the late '80s, early
4 '90s.
5 Q. Someone had said something unpleasant
6 about you and you sued them?
7 A. Not about me, no. I
8 Q. About the company?
9 A. About the program.
10 Q. Was that litigation resolved?
11 A. ltwas.
12 Q. And how was it resolved?
13 A. Well, we lost at summary judgment, we

14 appealed, we Ibst, and then we entered into an
15 agreement with the individual to correct his

16 misassumptions about the program.

17 Q. Okay. When you said the program, what

18 are you referring to?

19 A. The Arbitrage Life Payment System.
20 Q. Is that something that still continues?
21 A, Itdoes.

22 Q. And how -- who is it administered or

23 offered by?
24 A. S.T.P. Enterprises, Inc.

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052
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1 Q. There was a second deposition, was
2 there?
3 A. ING -- Security Life of Denver.
4 Q. There was a lawsuit involving Security 3
5 Life of Denver?
6 A. Correct. E
7 Q. Who was the plaintiff and who was the

8 defendant?
9 A. Life Plans, Inc. is the plaintiff.

10 Security Life of Denver is the defendant.

11 Q. lIs it a pending litigation?

12 A ltis.

13 Q. Where is it pending?

14 A. Northern District of lllinois.

15 Q. What is the nature of that case?
16 A. Breach of contract and tortious

17 interference.

18 Q. Whois the plaintiff?

19 A. Life Plans.

20 Q. How are you related to Life Plans?
21 A. 'm on their board.

22 Q. And you're a party or you're just a

23 member -- as a person with knowledge, you were

24 deposed?

McCorkle Litigation Services, Inc.
Chicago, lllincis (312) 263-0052
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A. I'm also the general counsel. | don't

own any of the company, though.

Q. Where are you currently employed?

A. S.T.P. Enterprises, Inc.

Q. Who owns that?

A. Fifty percent of it is owned by a trust
that | control. Fifty percent of it is owned by
a trust that Pam Simon controls.

Q. Pam Simon is who?

A. My wife.

Q. How long have you had that interest,
the 50 percent interest that you control in
S.T.P.?

A. | believe 2000.

Q. Allright. And how did you come to
possess that interest?

A. Bought it.

Q. From whom?

A. Which part?

Q. You tell me.

A. The first part was bought in from Dov
Kahana, and the second part was bought from
Simon Bernstein.

Q. 25 percent each part? | want to

D AL
ragCs o9

McCorkle Litigation Services, Inc,
Chicago, lllinois (312) 263-0052
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1 know -- ['ll back up. |
2 The 50 percent that you control, was

3 that -- was that obtained at the same time that
4 Pam control -- obtained her 50 percent?

5 A. Yes. |

6 Q. And each of you obtained what portion
7 of your 50 percent ffom which of those people?
87 A. Half of it from Dov Kahana, h'aIf of it

9 from Simon Bernstein.

10 Q. And what was the compensation paid for

11 it?

12 A. For Dov Kahana?

13 Q. Okay.

14 MR. SIMON: I'm going to object as relevance.

15 THE WITNESS: [ don't know the exact numbers,

16 but it was six figures and release from any
17 debts and obligations.
18 BY MR. STAMOS:

19 Q. How about to Mr. Bernstein?
20 MR. SIMON: Same objection.
21 THE WITNESS: Several million dollars.

22 BY MR. STAMOS: f
23 Q. Al right. When did you first start

24 wofking with Mr. Bernstein?

MecCorkle Litigation Services, Inc.
Chicago, Illinois (312) 263-0052
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A. In what capacity? Do you mean with --

Q. Any. Any capacity.

Okay. So did you -—‘at one point, were
you in business with Simon Bernstein in any
capacify?

A. Yes.

Q. When was the first time you were in any
way associated with him?

A. Well, associated with him the first
time was -- | don't know what you mean by
associated, but the first time | was associated
with him was that his daughter sold my father
life insurance in, | believe, 1978. | was --

Q. His daughter Pam?

A. Yes.

Q. Okay.

A. When she updated the life insurance
plan, that's the first time | met Simon
Bernstein.

Q. Were you employed elsewhere at that
time?

A. lwas.

Q. Where were you employed?

A. 1was employed at that -- | was

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052
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1 self-employed.
2 Q. Doing what?
3 A. Law.
4 Q. When did you graduate law schbo[?
5 A. 1984, ‘5
6 Q. And what did you do following
7 graduatioﬁ from law school?
8 A. Law.
9 Q. Where did you law [sic]?
10 A. First in California, and then within E
11 about six months, lllinois.
12 Q. Allright. When you came to work as a
13 lawyer in IHlinois, where did you work?
14 A. For myself.
15 Q. What kind of law did you practice?
16 A. General corporate, mostly litigation. i
17 Q. And have you ever béen associated as a
18 lawyer with other lawyers? |
19 A. When I first started in California,
20 yes.
21 Q. Other than that, have you always been
22 on your own?
23 A. I've had other lawyers work with me and. !
24 for me, but yes. ‘

McCorkle Litigation Services, inc.
Chicago, lllinols {312) 263-0052



Case 1:13-cv-03643 Document 192-2 Filed 06/05/15 Page 12 of 117 PagelD 3060

case—1+3595—DecHmenrt—32—+ FHet0322018—Pages—435
11 §
1 Q. Do you continue to practice law today?
2 A. ldo.
3 Q. What kind of law do yéu practice?
4 A. Mostly, | would say | -- my practice is

5 structured finance. However, | also service a
6 handful of clients in whatever their needs are.
7 | will maybe find another attorney to partner

8 with if their expertise is needed or will handie

9 it in-house.

10 Q. Are you on any boards of directors?
11 A. Yes.

12 Q. What boards of directors are you on?
13 A. For-profit companies?

14 Q. Any boards.

15 A. S.T.P. Enterprises, Life Plans, Inc.,
16 Intervivos Foundation, Institutional Longevity
17 Assets.

18 Q. What's that?

19 A. lt's a limited liability company.

20 And Institutional Pooled Benefits.

21 Q. The last one, what does that company
22 do?

23 A. That owns a patent that pools death
24 benefit.

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052



13 of 117 PagelD 3061

N1 0 Doncnocco: 420
\VENe) Mayto. FoJ

Case 1:13-cv-03643 Document 192-2 Filed 06/05/15 Pag

Caoaco- 417 QL QL | PSPPI T | ilaod:- N2/19 /9
CASCT. LT17OJJIJ LUCUITICTITIL L INcCyu. Vorlarc

—
T

1 Q. The entity you named before, that --

2 the LLC, what does that company do?

3 A. That's the asset that promotes that
4 pooling.
5 Q. And the company that was in litigation

6 that you were on the board of, which one was it?
7 A Life Plans? |

8 Q. That's the last one you mentioned? Had
9 you mentioned that in the list of boards? |

10 didn't -- | didn't catch it. Okay.

11 A. Yes.

12 Q What is its business, Life Plans?

13 A. Insurance agency.

14 Q. How much of your time do you currently

15 spend practicing law as opposed to the other

16 ventures in Which you're involved?

17 A. The Simon Law Firm, | probably spend
18 now probably 25 percent of my time.

19 Q. Did there come a time when you became

20 professionally associated with Simon Bernstein?

21 A. As his attorney? Yes.

22 Q. [don't -- | don't -- I'm not sure what

BT T YT e

23 you're intending to leave out, but in any

24 capacity, when is the first time you became 7 :

McCorkle Litigation Services, Inc.
Chicago, lllinois {312) 263-0052
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1 associated professionally with Simon Bernstein

2 in any way?

3 A. 1986.

4 Q. And what was -- in what capacity was

5 that?

6 A. Attorney.

7 Q. And how long did you serve as his

8 attorney?

9 A. About ten years. ' I
10 Q. So that would be about to '967
11 A. Yes.
12 Q. Atsome point, did you become involved

13 with him in the insurance business?

14 A. Yes.

15 Q. When was that?

16 A. 1987,

17 Q. In what capacity did you become

18 involved with him in the insurance business in

19 19877

20 A._ | wrote a documentation for a life

21 insurance sales concept that had been originated

22 by his brother.
23 Q. Who was his brother?

24 A. Norman Bernstein.

McCorkle Litigation Services, Inc.
Chicago, lllinois {312) 263-0052
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1 Q. Were they in business together at the %
2 time?
3 A. | believe they did share one common
4 business.
5 Q. Atsome point, | take it you married
6 his daughter?
7 A, ldid.
8 Q. When was that?
9 A. July 3, 1988,
10 MR. STAMOS: Let's go off the record for a
11 second.
12 (Whereupon, a discussion was had :
13 off the record.) I

14 BY MR. STAMOS:
15 Q. Allright. We were talking about his :

16 brother Norman, | guess, when he was -- you -- !

17 you assisted him in preparing a document that
‘18 defined a product he was going to offer? Is

19 that what that was?

20 A. | prepared some transacticnal documents
21 for a unique program to sell life insurance and
22 a manner to pay for it.

23 Q. And did there come a time when you

24 became involved in the actual life insurance or

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052
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1 insurance business as opposed to simply serving

2 as a lawyer for his business?

3 A. Yes.

4 Q. When was that?

5 A. 1988.

6 Q. In what -- in what capacity did you --

7 did you participate?
8 A. Owner of S.T.P. Enterprises.
9 Q. Right. What does that do? What do you
10 do as the owner of S.T.P.?
11 A. Promote the Arbitrage Life Payment
12 System as well as general life insurance
13 brokerage.
14 Q. Can you describe for me this Arbitrage
16 program you're talking about?
16 MR. SIMON: Object, relevance and -~
17 BY MR. STAMOS:
18 Q. ldon't need a long explanation. |
19 just want to -- when you say it, | want to know
20 what you're talking about.

21 A. It's a way to pay for life insurance

22 using leverage.
23 Q. Okay. For example?

24 A. Borrow from a bank to pay the premiums.

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052
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1 Q. Isee.

2 A. Although the individual doesn't borrow

3 and there's some nuances to the program that are

4 unique compared to standard premium finance.

5 Q. Now, in the course of your association

6 with Mr. Bernstein, | know we're here talking

7 about this life insurance policy. | want to f
8 designate it correctly so we don't get ourselves

9 confused. E

10 The Capitol -- was originally the
11 Capitol Bankers Life policy, you know what
12 I'm -- you know what policy I'm taiking about,

13 correct?

14 A. [do.

15 Q. Are you aware of any other insurance
16 policies that ever existed that insured the life
17 of Simon Bernstein 0? his wife?

18 A lam.

19 Q. Okay. Tell me what other policies

20 you're aware of.

21 A. Lincoln Benefit Life, Inter-Ocean Life.
22 Q. And were benefits paid on those two

23 policies after his death?

24 A. Not to my knowledge.

McCorkle Litigation Services, Inc.
~ Chicago, lllinois {312) 263-0052
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1 Q. Were they in force at the time of his

2 death?
3 A. Not to my knowledge.
4 Q. And how are you aware that they
5 existed?
6 A. The Lincoln Benefit Life was paid for
7 through the Arbitrage Life Payment System, so |
8 participated in the closing of that policy. |
9 Q. What was the benefit on that?

10 A. | believe $200,000.

11 Q. And the Ocean, Inter-Ocean Life policy,

12 how were you aware of its existence?

13 A. From Simon.

14 Q. He told you it existed?

15 A. Yes.

16 Q. What was the -- what was the benefit on

17 that policy?

18 A. I'm not a hundred percent sure, but it

19 is my belief that it was a million dollars.

20 Q. And what years -- what year was it

21 initiated?

22 A. ldon't know. Sometime in the '70s or

23 early '80s, | believe.

24 Q. Was it a term policy?

McCorkle Litigation Services, Inc.
Chicago, lllincis (312) 263-0052




Case 1:13-cv-03643 Document 192-2 Filed 06/05/15 Pag

QAL oL

oo

(4 I 7 T V]

0~ D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Coca- 17
CAOoCT.,. L7179

A
Q.
A

Q.

NDoaoiisa ot 1
dIJ LUCUITICTITIL L

7 oA N

| don't know.
How did you come to learn about it?
Discussing with him his life insurance.

When did you first become aware of the

Capitol life policy?

MR. SIMON: Objection just to form. | think

‘we need to --

BY MR. STAMOS:

Q.

SOITy.

Capitol Bankers Life policy. I'm

'l restate the question.

When did you first become aware of t.he

Capitol Bankers Life policy?

A. |believe sometime in the mid '80s.

Q. Do you know what year it was initiated?

A. The policy?

Q. Yeah.

A. | know only from looking at records.

Q. And so what do you know from looking at
records?

A. 1982,

Q. Okay. What -- when was the first time

you ever discussed that policy with Simon?

A

[ don’t know if a first time | remember

18 |

McCorkle Litigation Services, Inc.
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1 discussing it with Simon is so much as learning L
2 about the VEBA, because one of the things that

3 was done was file the 5500s for the death

4 benefit VEBA at S.B. Lexington, and so sometime
5 in the mid '80s, | became aware of the 5500, and
6  thatit had to do with the policy, | believe |

7 learned through Richard Klink, who was Simon

8 Bernstein's partner in S.B. Lexington.

9 Q. Tell me what the 5500 is.
10 A. It's a form, tax filing form.
11 Q. And that's filed in order to obtain the

12 tax benefits that relate to the VEBA?

13 A. It's a--yes, in part.
_ E

14 Q. Whatis it --

15 A. If's some -- it's a -- you know, just

16 like any benefit plan. You file a 5500.
17 Q. I'm not asking very good questions.- k
18 What was your role in dealing with that
19 is, | guess, what I'm trying to get at. Why did
20 you -- why did you become aware of it?

21 A. Mr. Klink showed it to me, told me
22 about the process he went through to file the
23 form. My father's company also had to do the

24 same thing for his policy.

McCorkle Litigation Services, Inc.
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1 Q. Was your father's company in any way
2 related to Mr. Bernstein's companies?
3 A. Not at all.
4 Q. What did you learn about the policy at

that time when you first learned its existence

when Mr. Klink showed you the 55007

~ o w;

A. It was a policy on Simon's life, owned

8 by the VEBA, and the beneficiary was the VEBA.

9 Q. What's the next thing you -- strike
10 that.
11 - After being told about its existence by

12 | Mr. Klink, what's the next time you ever

13 conversed with anyone about it?

14 A. Well, probably conversed annually about
15 the policy because we would get annual

16 statements.

17 | Q. What was the face policy -- I'm sorry.
18 What was the face amount of the policy?
19 A, When originally applied for?

20 Q. Yeah.

21 A. | believe $2 million.

22 Q. Did it ever change?

23 A. There was borrowings against the

24 policy, so the death benefit was reduced.

McCorkle Litigation Services, Inc.
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21
1 Q. Did the face amount ever -- ever
2 change?
A. Face amount changes.

3
4 (Whereupon, a discussion was had
5 off the record.)

6

THE COURT: Let's go on the record, then, so i
7 this is clear.
8 So Mr. Simon, what is the basis of your
9 objection to having Mr. Stansbury present? [s
10 he physically present or listening in’? E
11 MR. SIMON: This is Adam Simon. Our

12 objection is he's a nonparty to this case and

13 he's a potential witness, and | believe under

14 the witness exclusion rules, | think it's 615,
15 he should not be permitted to listen in on this

16 deposition, much less participate.

17 THE COURT: And is he physically there or

18 listening in on the phone?

19 MR. STAMOS: Listening in, Judge.

20 THE COURT: Okay.

21 MR. STAMOS: Yeah. Actually, what we -- what

22 we did was we asked him i_f we could exclude him,
23 pending your call, which we've done, so he

24 hasn't -- he hasn't heard any of the deposition.

McCorkle Litigation Services, Inc.
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THE COURT: Okay.

MR. STAMOS: And he --if | may say, Judge,
he became involved because he asked the -- my
client, the estate, if he could attend, and they
were willing fo have him attend, and | don't
think that witness exclusion rules would apply
to a -- to a deposition, which, of course, he
could read when it's done anyway, so | don't -~
| don't think that there are any rules that
would prevent him from listening, and he
certainly may not participate. We don't -- we
don't -- he won't be ailowed to participate.

THE COURT: And Mr. Simon, what's the
prejudice of having him present?

THE WITNESS: | just don't believe he's
entitled to be present, and from my quick
reading online, the witness exclusion rules do
apply to depositicns, and | don't want his
testimony to be tainted by listening in or
possibly, you know, participating with counsel's
questioniﬁg of our witness.

THE COURT: If that's the basis of your
objection, that is overruied because the witness

exclusion under Rule 615 does not apply to

B By Ay anw gu =
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depositions. Rule 30C specifically says that.
It provides that deposition testimony shouid
proceed as if at trial, and the Federal Rules of
Evidence apply except for Rules 103 and 615, so
Rule 615 does not apply.

Your objection is overruled and he may

be present. He, of course, may not participate.

I will accept your representation with that, but

he may be present, listening in on the
deposition.
MR. SIMON: Okay.
THE COURT: So you should proceed forward and
he can listen in.
MR. SIMON: Thank you, your Honor.
MR. STAMOS: Thanks, your Honor.
THE COURT: Thank you.
MR. STAMOS: Appreciate it.
THE COURT: Bye.
(Whereupon, a discussion was had
off the record.)
BY MR. STAMOS:
Q. What I'm asking is the -- | understand
that the -- maybe I'm not using the terminology

correctly.

McCorkle Litigation Services, Inc.
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1 Was there ever a time that the stated i
2 benefit of the policy was other than $2 million?
3 | understand that the émount to be paid would
4 have varied based upon loans, but was there ever
5 a time that it was other than $2 million or
6 greater than $2 million?
7 A. ldon'tthink | can answer the
8 question.
9 Q. Why not?
| 10 A. Because | don't understand what you're
11 saying.
12 Q. Okay. | buy an insurance policy. [t
13 sasr/s a million dollars on it, a million dollars
14 of 'iife insurance. | understand that there are
15 instances in which the payment of a million upon
16 someone's death might be reduced due to
17 intervening events, but the million -- piece of
18 paper still says a million on it, right?
19 Okay. Now, my question is: With
20 regard to the policy of '82, which is policy
21 No. 1009208, | think we can all agree that's
22 what it is, was there ever a time that the face
23 amount of that policy was ever greater than
24 2 million?

McCorkle Litigation Services, Inc.
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1 A. Not to my knowledge.
2 Q. Allright. Are you aware at aﬁy point

3 at which an application was made to increase the
4 benefit amount from 2 million to 3 milion?
5 A. Not to my knowledge.
6 Q. Aliright. So back to the -- you said
7 - that there would be a discussion, likely
8 annually, about the -- about the policy. [ take
9 it that would be because you'd have to file an
10 annual 55007
11 A. Yes.
12 Q. Allright. Other than that, when is
13 the next time you recall a -- strike that.
14 When was the first time you talked to
15 Simon Bernstein about the existence of that
16 policy, other than Mr. Klink?
17 A. 1987.
18 Q. Allright. Who was preseht for that
19 conversation? _
20 A. Dov Kahana, myself, and Mr. Bernstein.
21 Q. And Dov Kahana was Mr. Bernstein's
22 business partner?
23 A. In one of his businesses, yes.

24 Q. Okay. In which business?

H
T B B B R ey e ey g e |
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1 A. Cambridge Associates.
2 Q. What was the business of Cambridge

3 Associates?
4 A. General insurance brokerage, | believe.
5 Q. Okay. What was the occasion for
6 discussing the 1982 policy?
7 A. Simon Bernstein was significantly in
8 debt and did not have the money to pay the
9 premium.-
10 | Q. Okay. What was the premium? Do you
11 recall?
12 A. No.
13 Q. And who said what to who in that
14 conversation about that topic?
15 A. Simon said to Dov we have to pay the
16 premium.
17 Q. Anyone else say anything in that
18 conversation?
19 A. I'm sure, but that was the gist of the

20 conversation.

21 Q. Aliright. What -- what came from
22 . that?
23 A. [ believe either the premium was paid

24 or they started to borrow against the cash value

McCorkle Litigation Services, Inc.
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1 to pay the premium.

2 MR. STAMOS: Bill, is that you?
3 MR. STANSBURY: I'm here.

4 MR. STAMOS: Got it.

5 MR. STANSBURY: Thank you.

6 BY MR. STAMOS:
7 Q. And at that time when you first spoke
8 to him -- Mr. Bernstein about it, were you aware
9 of who the beneficiary was? Was it still the
10 VEBA as far as you knew?
11 A. Yes.
12 Q. Did you become aware at any point of a

13 change in beneficiary?

14 A. Yes.

15 Q. When was that?

16 A. Sometime around 1995,

17 Q. And from whom and to whom was the

18 benefictary changed?
19 A. Beneficiary was still the VEBA and a

20 contingent beneficiary was named as the

21 irrevocable life insurance trust.

22 Q. How did you become aware of that in

23 19957

24 A. Saw the change of beneficiary forms, l

McCorkle Litigation Services, Inc.
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1 helped Mr. Bernstein design the trust, and
2 signed off on the change of forms.
3 Q. Do you do trust work? Do you prepare
4 trusts?
.5 A. [have. | don't regularly, no.
6 Q. Al right. You're aware that there was
7 a -- that the claim here is that a 1995 trust
8 existed, correct?
9 A. |l know a 1995 trust existed.
10 Q. Did Mr. -- prior to the -- to 1995 or
11 prior to the date desighated as the date of the
12 reported trust of '95, did Mr. Bernstein ever
13 have another trust, prior trust?
14 A. Yes.
15 Q. Okay. What year was that trust?
16 A. The VEBA trust was, | believe, in the
17 early '80s.
18 Q. Did he ever have any other {rusts that
19 you're aware of?
20 A. Subsequent to that or prior?
21 Q. Prior to 1995.
22 A. Not that I'm aware of.
23 Q. Tell me the first time you ever had a
24 conversation with Mr. Bernstein about a trust in

McCorkie Litigation Services; Inc,
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1 1995,

2 A. We discussed his making application for

3 additional death benefit. My wife and | had

4 just completed our own irrevocable life

5 insurance trusts and made applications to

6 Lincoln Benefit. He wished to get more

7 insurance. That was the first time.

8 Q. Okay. And when you say more insurance,
9 what insurance are you taiking about? Are you

10 talking about adding the Lincoln Benefit policy?

11 A. More death benefit.
12 Q. On the Capitol Bank -- Bankers policy?
13 A. No. No, a new policy. More death

14 benefit for himself --

15 Q. Okay.

16 A. --for -- on his life.

17 Q. Allright. Did he do that?

18 A. Yes.

19 Q. And what company did he obtain that
20 insurance from?

21 A. Lincoln Benefit Life.

22 Q. Okay. That's the one you told me about

23 earlier?

24 A. Yes.

29
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1 Q. Okay. And that's -- when you say he
2 owned another policy, you're saying that's a
3 policy that he -- that he initiated in 19957
4 A. |believe that's the date.
5 Q. Allright. And that's the policy that
6 you bhelieved was not in force at the time of his
7 death? _
8 A. | believe that's correct.
9 Q. And you think he added $200,000 to the
10 death benefit?
11 A. [ think the policy had a face amount of
12 $200,000.
13 | Q. Okay. Why did he want -- if he had a
14 policy that paid 2 million, why did he -- why
15 did he want 10 percent more?
16 . MR. SIMON: 'Objection for speculation.
17 BY MR. STAMOS: |
18 Q. Why?
19 A. lknow he was trying to get as much
20 death benefit as he couid. He was uninsurabie
21 up -until that point, and | believe this was a
22 highly rated policy also.
23 Q. Allright. So tell me the first time
24 you and Mr. Bernstein had a conversation about

McCorkle Litigation Services, Inc.
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1 the trust. What did you say to him and what did

2 he say to you?

3 MR. SIMON: Can | just make a general point?

4 MR. STAMOS: Yeah.

5 MR. SIMON: There's -- there's so many

6 Mr. Bernsteins here that | think it's best if

7 you --

8 MR. STAMOS: That's fine. §
9 MR. SIMON: Yeah. :
10 MR. STAMOS: | have no problem.

11 BY MR. STAMOS:

12 Q. With regard to the 1995 trust that is

13 referred to in the complaint, in your complaint,
14 when was the first time you ever had a

15 conversation with Simon Bernstein about that?
16 A. 1995,

17 Q. And what did you say to him and what
18 did he say to you in the course of that

19 conversation?

20 A. It's privileged. | was acting as his

21 attorney at that time.

22 Q. Soyou were a_cting as his attorney with
23 regard to the trust?

24 A. In the first conversation, yes.

McCorkle Litigation Services, Inc.
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1 Q. Now, wait a minute.
2 A. Subsequently, | do not, but --
3 Q. Now, wait a minute. Let's get i
4 organized here.
5 There's a complaint that's filed
6 describing your interactions with Mr. Bernstein
7 about that trust, which | assume you pian to

8 testify about?

9 A. Absolutely.
10 Q. But you're going to not testify about
11 the start of those conversation -- the first of
12 those conversations?
13 A. You know, in general, you asked me very
14 specific questions about what did he say and
15 what did | say.
16 Q. Right.
17 A. Soin the first conversation, yes, he
18 came to me as an attorney, so | -- it's

19 privileged conversation.

20 Q. When did it stop being privileged?
21 A. Right after the first conversation.

22 Q. What made it stop being privileged?
23 A. |said [ wouldn't act as his attorney

24 regarding the trust.

McCorkle Litigation Services; Inc.
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33 |
1 Q. Isn't what you told me just now

2 privileged?

3 A. No.

4 Q. Why not? | |
5 A. Because | said it after we discussed

6 it

7 Q. Who else was present for this

8 conversation?

9 A. Just himself and I. ;

%

10 Q. Well, | take it you're going to refuse ;
11 to answer questions with regard to that

12 conversation, based upon privilege? |
13 A. The first conversation.

14 Q. I'msorry, | don't mean to be clever,

15 but explain to me again how that remains
16 privileged and -- and --

17 A. It's where I'm not écting as an

18 attorney for him, it's not privilege. it's his

19 privilege to assert.

20 Q. Does it -- does it survive his death?

21 A. As far as | understand, it does.

22 Q. And it can be waived by the estate?
23 A. Don't know.

24 MR. STAMOS: Does the estate have an

McCorkle Litigation Services, Inc.
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1 objection to Mr. Simon testifying about that

2 conversation?

3 MS. FOGLIETTA: Can you repeat that? it's a

4 little hard to hear.

5 MR. STAMOS: Yes. l've asked Mr. Simon ébout
6 the first conversation he had with Simon

7 Bernstein about the trust alleged to exist in

8 the complaint, and Mr. Simon has asserted a
9 privilege based upon -- an attorney—cﬁent
10 privilege with Mr. Bernstein regarding that'
11 first conversation.
12 I don't frankly remember the {aw on
13 whether that privilege survives his death, but
14 assuming that it does, | believe the estate can
15 waive it, the estate controls it, so | asked
16 whether the estate has an objection to his
17 testimony about that first conversation.
18 MS. FOGLIETTA: No, no objection.
19 MR. SIMON: | will sus- -- or reassert the
20 objection, based on privilege. It's my |
21 understanding that privilege does survive when
22 it is involved with an individual but not a
23 corporation. | don't think the estate has the

24 right to waive that privilege. | think

McCorkle Litigation Services, Inc.
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1 Mr. Simon has a duty to assert the privilege up
to the point where he was ﬁo longer acting as
the attorney with regard to the trust, and from
a practical standpoint -- weli, I'l just leave

it at that.

®» g bdh W N

MR. STAMOS: But who does control the
7 privilege if not the estate?

8 MR. SIMON: [t just survives.

9 MR. STAMOS: Well, but [ mean, it can't be
10 waived by anybody?
11 MR. SIMON: [ don't believe it can.
12 MR. STAMOS: Well, | certainly think it can,
13 and the estate -- if the estate doesn't control
14 it, nobody controls it. It's nota -- it
15 doesn't -- | know --

16 MS. FOGLIETTA: | agree, and the estate

17 controls it.

18 MR. STAMOS: Yeah. So based upon the estate
19 having waived the privilege with regard to that

20 answer, | ask you to answer the question.

21 MR. SIMON: Could we go off the record for a

22 moment?

23 MR. STAMOS: Sure.

24 ‘ :
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1 (Whereupon, a discussion was had

2 off the record.)

3 MR. STAMOS: Back on the record.

4 So we'll certify the question, deal

5 with it at a later time.
BY MR. STAMOS:
Q. Let's move on to the -- so following

this conversation with Mr. Bernstein that you

© o ~N O

don't contend was privileged, what's the next

10 conversation or the continuation of that

11 interaction about the trust?

12 A. 8o [ showed him the trust that |

13 received from Hopkins & Sutter. We discussed
14 how he would want that trust changed for him. |
15 mocked one up. | gave it to him and teld him he
16 had to go to Hopkins & Sutter to have it

17 executed.

18 Q. Allright. So when you say you showed
19 him the ones from -- the one from Hopkins &

20 Sutter, is that the one Hopkins & Sutter had

21 prepared for you?

22 A. Yes.

23 Q. And when you say you mocked it up, how

24 was that not practicing law for him?

McCorkle Litigation Services, Inc,
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1 A. lwas not doing it as his attorney. |
2 was filling it in almost as a secretary for him
3 to change some of the names.
4 Q. Who was the lawyer at Hopkins & Sutter?
5 A. Jim Hammond, | believe.
6 Q Say What?
7 A. James Hammond.
8 . Q. James Hammond?
9 A. Yeah.
10 Q. Is he still -- | know Hop- -- | know
11 Hopkins is no Ic;nger in existence, but is he

12 still practicing?

13 A. No, he does not.

14 Q. How do you know?

15 A. He died.

16 Q. Allright. Who is the lawyer at

17 Hopkins & Sutter -- strike that.
18 Did you -- did -- to your knowledge,
19 did Simon then -- Mr. Bernstein then interact

20 with Hopkins & Sutter?

21 A. | believe so.
22 Q. With whom?
23 A. ldon't know.
24 Q. Was it Mr. Hammond?

LT U L
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1 A. ldon't know.
2 Q. To your knowledge, was Hopkins & Sutter

3 involved in the execution of his trust? :
4 A. | believe so. |
5 Q. What makes you believe that?

6 A. Sisaid that Hopkins & Sutter or an

7 attorney at Hopkins & Sutter helped him execute
8 the will -- 1 mean the trust.
9 Q. Well, we'lt get to that conversation in

10 a second, okay, and -- but you never learned who

11 it was there?
12 A. No.
13 Q. Did you ever tell Mr. Hammond I'm

14 sending over my father-in-law to do for him what
15 you did for me?

16 A. ldid not. Simon had his own

17 relationships at Hopkins & Sutter.

18 Q. And with whom did he have

19 relationships?

20 A. Several folks.

21 Q. Who?

22 A. Henry Léwrie.

23 Q. Is Henry still alive?
24 A. | believe so.
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Okay. Who else?
Brad Ferguson.

Okay. Who else?

> o > O

| don't know.
Q.  And of that -- of those two, do you
believe either of them participated with him in
creating this trust you talked about?
A. Be pure speculation.
MR. STAMOS: Off the record for a second.
(Whereupon, a discussion was had
off the record and a short
break was taken.)
MR. STAMOS: All right. We're back on.
BY MR. STAMOS:
Q. Well, in the declaratory judgment
portion of your complaint, it states that --
Paragraph 29: On or about June 21, 1995, David
Simon -- that's you, right? -- an attorney, and
Simon Bernstein's son-in-law met with Simon
Bernstein before Simon Bernstein went to the law
offices of Hopkins & Sutter in Chicago, lllinois
to finalize and execute the Bernstein trust
agreement.

You're familiar with that allegation?

|
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1 A lam.
2 Q. Allright. Tell me what the facts are

surrounding the allegations in that
Paragraph 29.

A. Gave him a draft of the document to go

(52 B ¢ 2 B - S o

to Hopkins & Sutter to have it finalized and

7 executed.

8 Q. Allright. And this is a document that

9 you had taken, the one that had been prepared
10 for you, and changed it to give effect to what

11 Simon -- for Simon. That's your testimony?

12 A. Yes.

13 Q. And was it in final form?

14 A. No.

15 Q. In what form was it?

16 A. Near final form.

17 Q. Aliright. And tell me what you and

18 Simon said to each other on the 21st before he
19 went to this meeting. |

20 A. | believe | spoke to him the day before

21 and said | would make changes. | took notes on

22 another draft of the document and then utilized

23 those notes to have the document modified to !

24 reflect those additional desires, and | handed

McCorkle Litigation Services, Inc.
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1 it to him.
2 Q. What was it that Mr. Simon told you

3 what he wanted the trust to do?
4 MR. SIMON: Strike -- objection on form.
5 MR. STAMOS: I'm sorry. You;re right.
6 BY MR. STAMOS:
7 Q. What was it that Mr. Bernstein told you
8 he wanted the trust to do in that conversation
9 the day before the 21st?
10 A. Take care of his wife and children.
11 Q. And did you draft terms that would do
12 that, to the best of your ability?
13 | A. Yes.
14 Q. Any other conversation you had with
15 Mr. Bernstein?
16 A. Yes.
17 Q. What did you say to him and what did he
18 say to you?
19 A. He asked me to be the trustee after
20 Shirley, and at first, | said yes, but at that
21 night, 1 thought about it and asked him to

22 remove me as trustee, and instead, repiace it

23 sequentially with his children.

24 Q. And did you make changes to the form of :

McCorkle Litigation Services, Inc.
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1 it at that point to give effect to that change?
A. No.
Q. What happened about that?
A. He took the draft that | had given him |
and left.

Q. And then in Paragraph 30, it says after

~N o AW N

the meeting, you reviewed the final version.
8 You recall those -- that allegation?
9 I'm paraphrasing, but that's what it says,

10 correct?

11 A. Yes.
12 Q. Was it that day?
13 A. 1believe the day | reviewed it was the

14 day of the 21st, but it could have been the
15 22nd.

16 Q. Allright. What did you say to him and
17 what did he say to you after that -- after that
18 meeting? Did you have -- strike that.

19 Did you have a conversation with him

20 after the meeting took place, whenever you first

21 had occasion to converse with, him about the
22 trust?
23 A. Thank ydu, and thank you for removing

24 me and replacing me with Ted, sign these forms'
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here and this form here and this form here.

Q. So when he brought it back to you, it
was not yet signed?

A. His was signed. I'm talking about the
change of owner -- [ mean the change of °
beneficiary forms that we would submit, as well
as the change of beneficiary forms for Lincoin
Benefit as -- and any other form that would need
to be submitted to the insurance carriers.

Q. So if we got the records of Lincoln
Benefit, we would see a beneficiary form
indicating that funds from that policy were to
be paid to a 1995 trust?

MR. SIMON: Objection, assumes facts not in
evidence, form.

THE WITNESS: | believe so.

BY MR. STAMOS:

Q. Have you ever tried to do that? Has
anyone on behalf of your family ever undertaken
to do that, to investigate the records of
Lincoln?

A. | know we called and asked to seé if
they had a copy of the trust, but that's all

that I'm -- believe we've done.

1 ulgCJ‘ I J
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1 Q. Did they have a copy of the trust?
2 A. Not to my knowledge.
3 Q. Now, what other documents -- strike
4 that.
5 He had already -- so when he came back

6 from Hopkins & Sutter, he had a signed document,
7 correct?
8 A. Correct.
9 Q. And he'd obviously left a copy with
10 Hopkins & Sutter, correct?
11 A. Noidea.
12 Q. Now, we're both lawyers. We've both
13 been in the business a long time. I've never,
14 ever, ever heard of a -- of a firm that drafts a
15 trust and doesn't keep a copy, in the word
16 processor, if no place else, but executed copy.
17 Did you call Hopkins & Sutter {o see
18 whether there's a -- there's a document -- a
19 copy of this document in their files?
20 A. Well, Hopkins & Sutter no longer
21 exists, but we did follow up with their
22 successor firm, as well as some of the attorneys
23 who broke away from Hopkins & Sutter and started

24 their own firm.
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1 Q. Okay. And what did you find?
2 A. Neither had a copy of the executed *
3 trust.

4 Q. Who did you talk to? And who did the

5 talking for you if not you?

6 A. Yeah, I don't know.

7 Q. You don't know who you talked to -- I'm

8 sorry.

9 You don't know who was spoken to at --

10 for those lawyers?

11 A. Right.

12 Q. Who made the contact with them?

13 A. I'mnot sure. I'd have to look.

14 | Q. What are the -- what are the choices?

15 A. Anybody in our offices.

16 Q. Well, probably not anybody in your

17 office.
18 I mean, who do you think are the likely :

19 candidates to have done the investigation to

20 determine whether the trust existed?

21 MR. SIMON: Objection, asked and answered.
22 THE WITNESS: Could be anyone that's in our
23 office that was just assigned to make the phone

24 call. 1 mean, 1 don't know.

McCorkle Litigation Services, Inc.
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1 BY MR. STAMOS:
2 Q. Who asked them to do it?

A. Might have been Pam, might have been

[4%]

4 me, might have been Adam.
5 Q. So when the complaint says -- refers
6 to the -- let me see if | can pull up the
7 correct page here. }
8 MR. SIMON: Can we get a copy of the
9 complaint?
10 MR. STAMOS: | don't know if we have a copy
11 here. | don't -- | don't intend to make it an
12 exhibit, but | could make you a copy if you need
13 to.
14 BY MR. STAMOS:
156 Q. So where the complaint says in
16 Paragraph 35, as diligent searches were made of
17 Ted Bernstein and the other Bernstein family
18 members; of Simon Bernstein's home and business;
19 the law offices of Tescher & Spallina; the
20 offices of Foley & Lardner, successor to
21 Hopkins & Sutter; and the office of the Simon
22 Law Firm, who -- who is it who investigated,
23 first of all, with respect to the offices of

24 Foley & Lardner?

McCorkle Litigation Services, Inc.
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A. |don't know the person's name off the
top of my head. I'd have to look.
Q. [don't mean {o be clever, but that
sounds like an aMuI important issue for this
whole litigation. | find it kind of astonishing
that it could have been a secretary that called
and gave -- came up with the answer. | mean, is
that really what might have happened?
A. 1don't find it astonishing. We work
in the business, so it's not a big deal to make
a phone call, so it's very possible.
Q. Okay. Butyou don't know who was
spoken to at the -- at Foley & Lardner?
MR. SIMON: Objection, asked and answered.
THE WITNESS: Not as | sit here today.
BY MR. STAMOS:

Q. Okay. Who made the -- who investigated

_the -~ in the offices of the Simon Law Firm to

see whether a copy existed?

A. Myself, Adam Simon, and Cheryl
Sychowski.

Q. And the law offices of Tescher &
Spallina, who investigated there?

A. ldon't know.
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1 Q. And how about Ted Bernstein -- about
2 Ted Bernstein and Simon Bernstein's home and
3 business office?
4 A. | don't know.
5 Q. Who would | -- whose deposition would |
6 take to find out about that, to find out the
7 answers to those questions?
8 ‘A, ldon't know.
9 Q. So nobody might know?
10 A. Well,  would -- | would assume that in
11 Tescher & Spallina, you would ask Tescher &
12 Spallina --
13 Q. That's the easy way.
14 A. -- and Ted Bernstein, you would ask Ted

15 Bernstein, and for Simon Bernstein, you would
16 probably ask Tescher & Spéllina.

17 Q. Allright. And aﬁer you have this

18 conversation with Mr. -- with Simon Bernstein

19 when he came back from the office, what's the
20 next time you had a conversation with him about

21 his -- about that trust?

22 A. After we changed the beneficiaries, |

wmtr——r————

23 don't believe | had a subseguent conversation

24 until he mentioned it in 2012.

A 14338 P EeR A8 A e oA A RS 3 AR LR
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1 Q. Okay.

2 A. Actually, he didn't mention the trust.

3 He mentioned the insurance policy.

4

Q. Allright. We'll get to that in just a
second.
At the time that -- in 1995, were you

and he working in the same office, physically?

o~ ® W\

A. He had an office there. He seldom came
9 to Chicago. He was living in Florida.

10 Q. Okay. Was there a time when he stopped

11 coming to Chicago?

12 A. He nolonger had an office in Chicago

13 in 1996, but he has family here.

14 Q. You've seen this 2000 trust, correct?

15 MR. SIMON: Objection. You're referring to

16 some other trust. We'd like to see it.

17 MR. STAMOS: Do you have a copy?

18 MS. FOGLIETTA: It's a little hard to hear.

19 Would you mind speaking up a littie?

20 MR. STAMOS: Yeah, | will.

21 BY MR. STAMOS:

22 Q. Well, before | show that to him, let --

23 let me ask you this: Did you have any

24 conver- -- when's the next -- after 1995,

McCorkle Litigation Services, Inc.
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1 this -- the June 1995 event we've been

[\

discussing, what's the next time you had a
conversation with Simon Bernstein about any
trust? '

“A. Well, | don’t know how long it took to
corﬁplete the change of beneficiary forms and
have them come back, but after that process?

Q. Yes.

o L ~N o o s w

A. |don't believe | spoke to him about
10 the trust again.

11 Q. Okay.

12 A. Until the 2012, and again, the

13 reference was more to the policy and not the
14 trust.

15 Q. Okay. So let's talk about that, then.

16 So if we're thinking about two -- two concepts,
17 the existence of the insurance policy that we're
18 all litigating about and the existénce of the

19 trust, what you're telling me is, after whatever
20 took place in this -- 199.5 took place with

21 regard to a new beneficiary and so forth, you

22 never had a conversation with him about either
23 thing until 2012, and at that time, you had a

24 conversation about the insurance policy?
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1 A. Did have a conversation with him about
.2 the policy, yes.
3 Q. Okay. And when in 20127
4 A. No, no. In 1998,
5 Q. Oh.
6 A. Butl didn't have another conversation
7 about...
8 Q. Allright. '98's a new year for us, so
9 let's talk about that.
10 What -- who was present for the
11 conversation in 19987
12 A. Myself and Mr. Bernstein.
13 Q. And what did you say to him and what
14 did he say to you?
15 A. Let's voluntarily dissolve the S.B.
16 Lexington VEBA and S.B. Lexington Corporation.
17 Q. Okay.
18 A. And | voluntarily dissolved them.
19 Q. Allright. Was there a discussion

20 about the wisdom of that or why do it? Why do

21 it?

22 A. There was a discussion about the wisdom s
23 of that. i
24 Q. Okay. I'd like you to tell me what you

McCorkle Litigation Services, Inc.
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1 éaid to him and what he said to you in that

2 conversation.

3 A. |said let's dissolve S.B. Lexington

4 and you've got a lot of tax issues that you need

5 to bury, and the quicker we do it, the better.

6 Q. Okay. Did he agree to that?
7 A. Yes.
8 Q. Allright. What did he say to you in

9 that conversation?
10 A. Dissolve the corporation.
11 Q. Did you perform the work necessary to
12 achieve that?
13 A. ldid. N
14 Q. And other than discussing the
15 dissolution of the VEBA, what other conversation
16 was there, if any, about the insurance policy?
17 A. That the death benefit would now go to
18 the contingent beneficiary, which is the 1995
19 irfevocab[e life insurance trust.
20 Q. And was there any other discussion at

21 that time?

22 A. No.
23 Q. Was there ever another discussion about

24 the insurance policy before he died?
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1 A. 2012,

2 Q. Allright. And where did that
|

3 conversation take place?

4 A. Pwas on the telephone.

5 Q. And did you call him or did he call

6 | you?

7 A. 1 believe he arranged a conference

8 call. | don't remember if everyone was called

9 or we called in to a number, but there was a
10 conference call amongst the children, some of
11 the spouses, Mr. Spallina, and Simon Bernstein.

12 Q.- Okay. And what -- who said what to

13 whom in .that conference call?

AR 4R AT

14 I'm sorry. Let me interrupt myseilf for

15 a second.

fiEpte e

16 What was the date of that call, the

17 best you can recall?

18 A. A few months before he died. | don't
18 know.

H
20 Q. Allright. And he was in Florida at

21 that time?

| 22 A. |wasn't there, but | believe he was in
23 Florida.
24 Q. Okay.
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1 A. He was on the phone, so | can't tell

2 you really where he was.

3 Q. Okay. And tell me what everybody said
4 in that conversation to the best ybu can recall.
5 A. The gist of it was that Simon was going
6 to change his will and estate to leave his

7 estate and trust to the ten grandchildren, that
8 the life insurance policy proceeds would go to
9 the five children, and that he hoped this would
10 end some of the acrimony within the family.
11 Mr. Spallina introduced Simon and
12 introduced the reason for the call, then each of
13 the children were asked to agree, and each of
14 the children agreed, even though, in my mind,
15 they didn't have to agree anyway.
16 Q. When you say that he was referring to
17 disputes in the family, what was that about?
18 A. He felt that there was a lot of
19 acrimony within the family.
20 Q. About what?
21 A. A whole number of things, as far as |
22 know. His girlfriend, his treatment of some of
23 the children and grandchildren.

24 Q. Inwhat way treatment? Financially?
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MR. SIMON: Object, relevance.

THE WITNESS: You're asking my opinion? |
would say emotionally, but financially, i_f, you
know, if you mean two of the children had a
clause inside of a trust that if in certain
instances, they would be disinherited, and that

translated down to the lineal descendants of the

‘two.

BY MR. STAMOS:

Q. And who were the children who would
have been disinherited?

A. In this narrow exception, it would have
been Pam and Ted and their children.

Q. And what would have -- what was the
narrow exception?

A. All for distributions made under a
trust.

Q. Was there any further discussion in
that conversation about the insurance policy
beyond what you've described?

A. Just that it was left to the five
children.

Q. At the time that you were involved in

that conversation, were you aware of whatever

Pagas: 425
Fages oo

55 |

McCorkle Litigation Services, Inc.
Chicago, lllinois {312) 263-0052



Case 1:13-cv-03643 Document 192-2 Filed 06/05/15 Page 57 of 117 PagelD 3105

Case-17-3595  Document: 12-7 Eilled-03/12/2018.— Pagas- 435

56

1 trusts existed at that time?

2 A. | was aware of the 1995 trust. | was
3 not aware of any other trusts.
4 Q. When did you become --

5 A. Other than -- you're talking about

6 Simon's life in- -- are you talking about life

7 insurance trusts?

8 Q. No, no. Just trusts.

9 A. | was aware -- | was aware of Shirley's
10 trust.
11 Q. You've since learned of a series of

12 trusts that Simon Bernstein executed, correct?
13 A. Some. | don't know if I'd callit a

14 series, but -- |
15 Q. Well, you're aware that he -- that

16 after 19 -- that after the year 1995, his

17 signature appears on trusts in a number of

18 successive -- succeeding years, not in -- not
19 years in a row, but a number of years -- start
20 again.

21 After the year 1995, you're aware

22 that -- you are now aware that there are trusts

23 dated in various years between 2000 and 2012, k

24 right?
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MR. SIMON: Object, speculation.

THE WITNESS: I'm aware of one other trust,
yes.

BY MR, STAMOS:

Q. Which other trust are you aware of?

A. 1saw itin the litigation. [ think it
was drafted by somebody at Proskauer Rose.

Q. And what year was that trust?

A. I'd have to see it. If you showed it
to me, | wouid --

Q. Okay. | guess what I'm asking is: Are
you currently aware, beyond the trust that was
drafted by the Proskauer firm, are you aware
today of any other frusts that Mr. -- that Simon

Bernstein executed prior to his death?

A, Yes. There is the Simon Bernstein

Trust that has to do with his, you know, last
will and trust.

Q. Allright. Are you aware of any
intervening trusts before then -- between 1995
and before the trust that you believe you're
aware of?

A. And the 2000 one | spoke about?

Q. Right. Any others?

PagelD 3106
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1 A. No.
2 Q. Allright. What's your understanding

3 of the significance of the -~ of the trust the

4 Proskauer firm prepared?

5 MR. SIMON: Objection, calls for speculation.

6 THE WITNESS: I'm not aware of any

7 significance.

8 BY MR. STAMOS:

9 Q. Have you ever made any anailysis of its
10 relevance to this litigation or to your position
11 or your family's position in this litigation?

12 A. No.

13 Q. Am | correct, if you're successful in
14 this litigation, your wife will receive

15 roughly a -- a fifth of whatever the proceeds
16 are that are -- have béen paid into court, |
17 correct?

18 A. Yes.

19 Q. What does that calculate out to about,
20 350,000, 300,000, something like that?

21 MR. SIMON: Object, speculation.

22 MR. STAMOS: Well, it's math. It's

23 arithmetic.

24
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1 BY MR. STAMOS:

2 Q. Have you ever done the math? {'ve got

3 334,000. Does that sound about right?

4 A. lt could be correct, yes.

5 Q. Allright. That's all I'm asking.

6 But that's how much she would receive,

7 correct? :
8 MR. SIMON: Object to speculation. E

9 THE WITNESS: Pre-fees, yes, | believe so.
10 BY MR. STAMOS:

11 Q. Okay. All right. Now, have you ever

12 had conversations with -- well, strike that.
13 When did you first become -- when was 3
14 the first attempt made to locate the 1995 trust ’
15 document? §
16 A. | believe some times in the winter of ;

|

;

17 2012, 2013.

24 materials. Somebody in Florida.

18 Q. And what was the first steps taken to ?
19 locate it? 5
20 A. 1don't believe | took the first steps. j
21 | believe -- z
22 Q. Who did? 5
23 A. Whoever had Si's documents and i

|
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1 Q. Who? 1
2 A. ldon't know, but ! -- you know, |
3 would guess Donald Tescher and Robert Spallina.
4 Q. Okay. And do you recall being advised
5 that they were unable to locate such a docﬁment?
6 A. Yes.
7 Q. When did Spallina first become aware
8 thét there was a -- that there was purportedly a
9 1995 document?
10 A. |don'tknow.
11 Q. 'He must have -- according to your i

12 testimony, he must have been aware of that prior
13 to the conversation or certainly during the

14 conversation, the conference call you described,
15 correct?

16 A. | assume, but I don't know when that

17 happened. He may have become aware of it in

18 2005 or 2000 --

19 Q. Truly.
20 A. | have no idea.
21 Q. Truly. But certainly no later -- when

22 that conversation started, it wasn't your
23 impression that as Simon Bernstein was

24 describing the policy that that was the first
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1 time Spallina ever heard about it, correct?

2 A. | was unaware if it was under that

3 trust or any other trust during that

4 conversation.

5 Q. |see. So atthat point, that

6 conversation, you would have been unaware

7 whether the trust that Simon Bernstein was

8 referring to as being the beneficiary for the

9 policy would have been a 1995 trust or some
10 other trust? |
11 MR. SIMON: Objection. It's facts not in
12 evidence.
13 MR. STAMOS: That's a speaking objection.
14 There aren't facts in evidence because we're

15 talking -- we're getting the evidence now here,

16 SO --
17 THE WITNESS: But | don't believe | said what
18 you said. | --

fieveerie

19 BY MR. STAMOS:

20 Q. | misunderstood you, then.

21 | A. Yeah. | don't think he referred to a
22 trust in the phone conversation. | think he
23 referred to the proceeds of the policy.

24 Q. Okay. And when is -- to your
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1 knowledge, when is the first time that

2 Mr. Spallina would have become aware that there
3 was a purported 1995 trust? |

4 MR. SIMON: Objection, speculation.

5 THE WITNESS: No idea.

6 BY MR. STAMOS:

7 Q. Who was the principal contact with

8 Mr. Spallina after Simon Bernstein died, on

9 behalf of the family? I

10 A. | assume Ted Bernstein, but | don't
11 know for sure.
12 Q. Did you have any conversations with

13 Mr. Spallina? !i
14 A. Right after his death, no. Have | had

15 conversations with Mr. Spallina, yes.
16 Q. And did Mr. Spallina ever -- did you

17 ever have conversations with him about the trust

18 itself?

19 A. Yes.

20 Q. And about its creation?

21 A. I believe so.

22 Q. When was the first time you had such a

23 conversation?

24 A. Be the winter of "12-13.
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1 Q. Was there ever a discussion with him

2 about this trust that was executed in 2000 --

3 MR. STAMOS: What's the date of that trust?
4 MR. HORAN: August 15th.

5 MR. STAMOS: Of what year?

6 MR. HORAN: 2000.

7 BY MR. STAMOS:

8 Q. Did you ever have a conversation with

9 Mr. Spallina about a trust that was executed by
10 Mr. Simon Bernstein in August of 2000 --
11 August 15th of 2000?

12 A. I'm not sure.

13 Q. When did you first become aware that
14 such a document might exist?

15 A. During the course of the litigation.

16 Q. And did you have any conversations with

17 Mr. Spallina once you learned of its existence?

18 A. I'm not sure it was Mr. Spallina. 7

19 Q. Who did you talk to? ‘
20 A. | believe it was Alan Rose. 5

21 Q. Who's Alan Rose?

22 A. He's an attorney. g

23 Q. With who? §

24 A. 1don't remember the firm.
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1 Q. Why Mr. Rose?
2 A. Oh, he was representing Ted Bernstein,
3 and during the course of the conversation, Eliot
4 Bernstein had brought up the 2000 trust in one

5 of his pleadings, and Mr. Rose said it was
6 unfunded, and it's very possible Mr. Spallina

7 echoed that sentiment.

8 Q. Unfunded in what sense?
9 A. That there's no res in the trust.
10 Q. Were there any -- was there ever any

11 discussion of the fact that that trust had

12 indicated that one of its assets was a -- the
13 1982 insurance policy?

14 A. | think that was the conversation |
15 just referred to.

16 Q. Right. And did anyone -- | mean, it
17 wasn't funded, but did anyone discuss tﬁe
18 significance or the relevance of the

19 relationship of that trust to the proceeds of
20 the '82 policy?

21 A. Just that it was to be ignored.

22 Q. Because -- because it had never been
23 made a beneficiary of the -- of the policy?

24 A. Because it was unfunded.
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1 Q. Idon't know what that means.
2 A. Norace. |
3 Q. |know that. That wasn't my question,
4 though. - |
5 There would be a race if the proceeds

6 of the policy were paid into it, correct?

7 MR. SIMON: Objection, facts not in evidence.

8 THE WITNESS: Not necessarily. Probably it
9 would have been held in constructive trust for
10 the beneficiary, but because it was never named |
11 a beneficiary of the policy, it was --
A12 BY MR. STAMOS:
13 Q. That's what I'm getting at. All I'm
14 trying to -- I'm not trying to be tricky. Al
15 I'm -- my only point is your understanding was
16 the 2000 frust was not relevant here because it
17 had never been made a beneficiary of the policy

18 from '827

19 A. And that Simon didn't wish it to be.
20 Q. How did you conclude that? E
21 A. That's what | was told.

22 Q. Bywhom?

23 A. | believe either Mr. Rose‘or

24 Mr. Spallina.
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Q. They told you that Mr. Simon had told
them something about the -- about the -- his
desires about the 2000 trust?

A. Correct.

Q. Had he told them that he had intended
it to bé paid to the '95 trust?

A. To the five children.

Q. Sojust so we're clear, at no point --

| think this is what you're telling me: Atno

o O e N g AW N

—,

point did Mr. Spallina say Simon Bernstein told

—
—

me that the proceeds of the '82 policy would he

-
N

paid to a '95 trust. He never said that,
13 correct?

14 A. | don't know.

15 Q. Well, you don't -- you don't remember i
16 him saying that, do you?

17 A. | remember him saying something like

18 that he talked about Mr. Bernstein contemplating
19 changing the beneficiary to his girlfriend at

20 the time, and that instead, he decided to leave
21 it as the five children through the trust, but |

22 don't know that he used the word 1995 at that
23 point.

24 Q. Allright. Because if Mr. Bernstein --
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1 if Mr. Spallina had been aware of the existence
2 of a 1995 trust, you would agree with me a
3 prudent attorney would have asked to obtain a

4 copy of that trust, correct?

5 A |believe he did.
6 Q. He asked Mr. Bernstein for that?
7 A. It's my understanding.
8 Q. And what -- and what became of that?
9 A. 1don't know.
10 Q. He never received it, though, did he?
11 A. lassume not, but | don't know because

12 he didn't produce it.
13 Q. Who are you aware heard Mr. Spallina
14 say anything that referred to the existence of a

15 1995 trust?

16 A. All of the children.
17 Q. In what conversation?
18 A. Discussing how to have the proceeds of

19 the trust paid to the --

20 Q. This was after death?

21 A. Pardon me?

22 Q. Was this after Simon's death? |
23 A. Yes. ;
24 Q. Okay. Goon. I'msorry. | wasn't-- i
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1 A. That's the winter of '12-'13.
2 Q. Right. But--
3 A. He died in September, so all the
4 conversations I'm talking about --
5 Q. Are all after death. :
6 A. --are all during that period. g
7 Q. Butjust to revisit it, prior to Simon 3

8 Bernstein's death -- | don't usually get --

9 sound so formal, Simon Bernstein, but just to
10 keep it clear, I'm going to do that.
. 11 Prior to Simon Bernstein's death, you
12 are unaware of any conversation in which
13 Mr. Spallina reported or said anything that
14 implied that he was aware that a 1995 trust
15 existed; am | coirect?
16 A. Just the conversation that [ referred
17 to in the preceding months.
18 Q. Okay. But | don't think -- but |
19 think -- | thought | understood you to say in’
20 that conversation you don't remember him saying
21 the word "trust"?
22 A. Correct.

23 Q. Allright. Now, you're aware, | take

24 it that the 2000 trust, the terms of that ‘ g
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1 trust, if it were given effect, would have
2 excluded your wife, correct?

3 A. | have not read the trust.
4 Q. Why not?
5 A. Noreasontoread it
6 Q. Why not?
7 A. There's just no reason to read it.
8 Q. Okay. lLet's go to a different topic.
9 Do you know Don Sanders?
10 A. Don Sanders?
11 Q. Yes.
12 A. No, | do not.
13 Q. Okay. And how -- do you know how it
14 came to be his affidavit was prepared? |

16 A. ldoknow, yes.
16 Q. How?
17 A. Attorney representing the trust sought

18 to seek the deposition of someone from the

19 servicer for the insurance company and served a
20 notice of deposition and that in the course of

21 negotiating that deposition, they agreed to

22 provide an affidavit.

23 Q. Who drafted the affidavit?

24 A. | don't know.
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1 Q. Who do you think drafted the affidavit?
2 MR. SIMON: Objection, speculation.
3 BY MR. STAMOS:

4 Q. I'm not asking you to speculate, but do |
5 you have a -- you have a -- did you ever talk to
6 find out any --

7 MR. SIMON: He said he didn't know -- and he
8 said he didn't know, and then you said who do
9 you think. You're definitely asking him to

10 speculate. He doesn't know.

11 MR. STAMOS: No. There are all sorts of

12 things | think things about that aren't

13 speculation, but [ also don't know. | mean,

14 there are gradations to knowledge.

15 THE WITNESS: | would be guessing, but

| 16 there's -- |

17 MR. SIMON: Don't guess.

18 BY MR. STAMOS:

19 Q. Okay. Let's see. Aside from

20 discussions regarding a trust in 1995, did you

21 do any other -- did you assist Simon Bernstein

22 in any other way in his personal affairs from

23 1995 forward?

24 A. Yes.
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1 Q. Like what?

2 A. Bill paying, litigation, day-to-day

3 operation of his companies, and occasionally
4 purchasing gifts for some of his family members,
5 and tickets for himself.
6 Q. Did you practice law for him after
7 19957 Obviously litigation. | assume that i
8 would be practicing law for him.
9 A. Yes.
10 Q. What kind of litigation would you help
11 him with?
12 A. Depends what came up. Litigation

13 mostly with 1995 would be ex-business partner,

14 Q. Who was that?
16 A. Joseph Flanagan.
16 Q. Was that just litigation over payouts

17 from the business or was there some other issue

18 involved? Money out of the business?
19 A. Yes.
20 Q. Were you aware of the handwritten will

21 that Simon Bernstein prepared?

22 A. No.
23 Q. You're not aware of that now?
24 A. Nope.
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1 Q. Have you had occasion to review the
2 records of that -- that were produced by the
3 insurance company in this case? Have you seen

4 any of them?

5 A. 1 might have.

6 Q. Do you think you did?

7 A. | think so.

8 Q. Did you ever assist -- other than 1995

9 as you've described, was there ever another
10 occasion in which you were aware of another
11 beneficiary designation form being sent to or

12 from the insurance company regarding the 1982

13 policy?
14 MR. SIMON: Objection as to form.
15 THE WITNESS: ['m not sure | understand what

16 you asked just now.

17 BY MR. STAMOS:

18 Q. Well, if a policy is going to have a

19 beneficiary change, there's usually a form that

20 has to be filled out, correct?

21 A. Correct.

22 Q. And where someone requests to change a
23 beneficiary, the insurance company might send

24 out the form fo them to fill out, correct? To

McCorkle Litigation Services, Inc.
Chicago, lilinois (312) 263-0052




Case 1:13-cv-03643 Document 192-2 Filed 06/05/15 Page 74 of 117 PagelD 3122

Coca- 17 NCOL Nocimaont: 19 7 Claodd:- NNDJ/19
CAOCT.,. LT17OJJIJ LJUCUITICTITIL. L7 T U, UVoric

oo

73 |
1 prepare? '
2 A. Sure. | guess.

3 Q. And likewise, if someone wants to
4 effect a change of beneficiary and they have the |
5 form, they fill it out and send it to the

6 insurance company. That's one of the things

7 ‘ they could do, correct?

8 A. Sure.

9 Q. Allright. Are you aware of any such
10 communications between the insurance company and
11 Mr. Bernstein about the 1982 policy following
12 19957
13 A. Other than the 1998 dissolution of the
14 VEBA trust, I'm not aware of any other forms.
15 Q. And | take it that you -- were you
16 aware that there were a number of instances in
17 which the policy lapsed and had to be revived,

18 s0 to speak, reinstated?

19 A. I'm aware of one.
20 Q. Did you patticipate in any of the
21 documentation with regard to any instance of

22 reinstatement?
23 A. 1did not.
24 Q. Who did?
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1 A. 1ldon't know. | assume Mr. Bernstein, 5
2 Simon Bernstein.

3 Q. When -- which reinstatement were you

4 aware of? %
5 A. ldon'tknow. | didn't know there was

6 multiple. ['m only aware of one, so | can't

7 tell you --

8 Q. VWeII, but i mean, which -- what year

9 was that?

10 A. Oh, | don't know when it was. | just

11 knew that it had lapsed once, then needed to be

12 reinstated.

13 Q. Do you know where the insurance company
14 would send forms or communications regarding the
15 policy -- well, strike that.
16 To your knowledge, would the -- would
17 the insurance company send communications about i

18 the insurance policy to your office at any time?

19 A. Up until 1996, | believe so.

20 Q. Okay. How about after that?

21 A. Probably not,

22 Q. [If a communication were sent by the
23 insurance company to your office, that would

24 come to your attention, wouldn't it?
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1 A. Not necessarily, no.
2 Q. Whose attention would it go to?

3 A. Depends if it —-who it was addressed
4 to.' If it was addressed to him, it may have
5 just been -- come to our office and forwarded
6 from our offices. [fit was addressed to
7 something more general, then it probably would
8 have been opened by Pam Simon.

9 Q. Okay. It's fair to say, though, that

10 if you had come into possession of

11 communications that could bear on the continuing

12 existence of the policy, youwould want to make

13 sure that was dealtwith, correct? You wouldn't

14 want the policy to lapse because, as far as you

15 were concerned, yourr wife was a one-fifth -

16 one-fifth indirect beneficiary of that policy,

17 correct?

18 A. Not correct.

19 Q. Why not? What's not correct about

20 that?

21 A. | would be indifferent as to whether

22 the policy lapsed, justas | was when the policy

23 lapsed.

24 Q. When did you first learn it lapsed?
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1 A. | want to say after he passed away.
2 Q. So you weren't -- so during his
3 lifetime, you were unaware of it having lapsed?
4 A. Correct.
5 Q. Oh, okay. So when you say it was --
6 you were indifferent o it, you never had the
7 occasion to be indifferent to it when there was

8 still something to be done about it, right?

9 A. Well, [ know [ was indifferent about it
10 because it was a discussion about how to pay for
11 it during the time and he had no other assets,
12 and so this was the way he wanted to take care
13 of his wife, and at that time, | was not
14 indifferent to it.
15 Q. Isee. I'mnet following. So --
16 A. Well, | thought with no other assets,
17 that his wife needed to be taken care of, and
18 that should be a priority, along with repéying
19 his debt.
20 Q. Okay. Two things. When you say

21 repaying his debt, to whom was the debt?

22 A. Several people.
23 Q. Who?

24 A. Exchange Bank, Harris Bank Glencoe,
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1 Boulevard Bank, Capitol Bankers Life, Fidelity
2 Union, and there were a couple of others that
3 | -~ I'm not -- off the top of my head but |

4 believe had to do with condominiums owed that

10 the policy had lapsed?

5 were under water, and | can't tell you the exact

6 names.
7 Q. 1think | might have missed -- | might
8 have -- might be misunderstanding what you said.
9 Were you aware during his lifetime that 2

11 A. No.

12 Q. Okay. E
13 A. While he was alive was | --

14 Q. Yes.

5 A No.

16 Q. Allright. But you're saying that

17 after he died, you learned that it had lapsed
18 and it had to be paid?

19 A. No.

20 Q. So what could all of that have to do

21 with taking care of his wife? She was dead by
22 then, right?

23 A. Yeah. You asked me if | was ever

24 indifferent, and during the early '90s, | was
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not indifferent.

Q. Oh, I'm sorry. | thought -- | meant
you were indifferent to it at having lapsed.
That's what | was referringl to. I'm sorry. |
confused myself.

A. Okay. | was speaking of decades
before. _

Q. Gotit, gotit.

MR. STAMOS: Let me step outside just for a
second with Kevin.

(Whereupon, a discussion was had
off the record and a short
break was taken.)

MR. STAMOS: All right. We're going to go
back on. We just have a few more questions.
BY MR. STAMOS:

Q. When -- to your knowledge, what -- who
made the first approach to the insurance company
with regard to the policy?

A. Simon Bernstein.

Q. No, no. 'm sorry.

After Simon's death, who's the -- who
was the person who made the first communication

to the insurance company with regard to

ICU. " UurLrZ7Z2ox90

D AL
ragCs o9
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1 obtaining payment of the proceeds?

A. |don't know.

Q. Do you recall being part of any
conversations or becoming aware of any
conversations that took place prior to that

approach being made?

~N O AN

MR. SIMON: Objection, facts not in --
8 THE WITNESS: [ don't know if it was prior to
9 or subsequent to the first approach.

10 BY MR. STAMOS:

11 Q. And when was the first épproach - I'm

12 sorry. Mr. Bernstein died in September of 20127

13 A. Simon Bernstein?

14 Q. Yes. , E
15 A. September of 2012.

16 Q. And when was the first approach made to

17 the insurance company?

18 A. |don't know.

19 Q. When was the first conversation you had
20 with anyone after Simon Bernstein's death about
21 making an approach to the insurance company?
22 A. | believe in the winter of '"12-'13.

23 December, January, right in there.

24 Q. And why then, not more proximate to the

McCorkle Litigation Services, Inc.
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1 time of his death?
A. That's the first conversation | had. |
don't know. That's why | said it's very
possible that a prior approach had been made.
Q. And with whom did you have the first

conversation about it?

~N o, AW N

A. ldon't know who. It was all on the
8 phone, but Robert Spallina for sure was on the
9 phone. Ted Bernstein. | believe Lisa

10 Friedstein.

11 Q. Okay.

12 A. Jill lantoni. Eliot might have been on

13 the phone. | don't know.

14 Q. Okay. And who said what to whom in

15 that conversation?

16 A. Does anybody have a copy of the

17 insurance policy.

18 Q. Allright. And --

19 A. And does anybody have a copy of the

20 life insurance trust.

21 Q. And who initiated that call? i
22 A ldont k_now. i
23 Q. Do you know, when the first submission

24 was made to the insurance company, do you know !
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1 who made it as trustee? Who was identified as
2 the trustee of the trust of that communication?
3 A. | don't know if anyone was identified
4 as trustee on the first submission.
5 Q. Have you ever seen the first submission
6 of the document?
7 A. 1don't know if it was the first
8 submission. |don't know what -- |1 -- | can't
9 tell what would be the first submission.
10 Q. Right, right. Have you seen a document
11 that -- that you believe to have been the first
12 submission?
13 A. l'would have no belief of whether it
14 was the first or second or third submission.
16 Q. Have you seen any documents that you
16 understand to have been a submission?
17 A. Yes.
18 Q. And who was identified -- did you see
19 one or more than one?
20 A. l've seen more than one.
21 Q. And in those, who was identified as
22 trustee?
23 A. Inone, | don't know that anyone was

24 identified as trustee, and in the other one, |

McCorkle Litigation Services, Inc.
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1 believe Robert Spallina identified himseilf as

2 frustee.

3 Q. Okay. And was he the trustee?
4 A. No.
5 Q. Then why did he identify himself as
6 trustee?
7 MR. SIMON: Objection, speculation.
8 THE WITNESS: Ask Robert Spallina.
9 BY MR. STAMOS:
10 Q. Were you surprised to see him
11 identified as trustee when you -- when you read
12 it?
13 A Yes.
14 Q. And did you discuss that with anyone?

16 Did you discuss the fact that he was identified
16' as the trustee when you knew that, to your

17 knowledge, he would not have been the trustee?
18 A. |discussed it before filing this

19 litigation, yes.

20 Q. With whom?

21 A. Adam Simon.

22 Q. Okay. And what did you -- |
23 A. Ted Bernstein. :
24 Q. And what did you say to Adam and what
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1 did he say to you?
MR. SIMON: Objection, attorney-client.

2
3 BY MR. STAMOS:
4 Q. You're not a party to this litigation,

5 are you?

6 A. No.

7 MR. SIMON: Yes, he is.

8 THE WITNESS: It's trué. I am. Eliot sued
9 me.

10 BY MR. STAMOS:
11 Q. Well, at the time that the suit was
12 filed -- prior to the time the suit was filed,
13 you were not to be a party, correct? How could
14 you be a party? You never understood yourself
15 to be a beneficiary of either the trust or

| 16 the -- or the policy, correct?
17 A. That's correct.
18 Q. So when the suit was brought in order
19 to obtain proceeds of the policy and presumably
20 proceeds of the trust, you couldn't have been

21 suing on your own behalf, right?

22 A. lwas not.
23 Q. So he wasn't representing you?
24 A. No.
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1 Q. So what did he say to you and what did :
2 you say to him?

3 A. 1 said that Spallina is not the

4 trustee. Ted is.

5 Q. Okay.
6 A. | saw the trust. | know Ted's the
7 trustee because that was one of the things that

8 needed to be changed in the draft, and | wasn't
9 positive that that was changed.

10 Q. Okay. Now, tell me this: You -- what

11 are the terms of the trust that you saw with

12 your own eyes?

13 A. I'd have to see a draft of the trust to

14 give you all the termé.

- 15 Q. Allright. Did you ever have a

16 conversation with Mr. Spallina in which he -- in

17 which you asked him or he explained why it was

18 he identified himself as the trustee?

19 A. | may have. | don't r.ecail.

20 Q. What did you say to him and what did he

21 say to you?

22 A. |just have a general remembrance of a

23 discussion about us filing the litigation.

24 Q. And what's your general remembrance of

T T T T T et s i e e T A P ey 1
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1 how he explained that he identified himself as
2 the trustee?

3 A. ['m not sure that that specifically was

4 talked about.
5 MR. STAMOS: All right. | think that's all |

6 have. Anybody else have anything?

7 MR. SIMON: 1do.
8 MR. STAMOS: Guys on the phone?
9 MS. FOGLIETTA: Not me.
10 MR. STAMOS: Okay. Eliot? Eliot, are you
11 there?
12 MR. SIMON: | take that as a no.
13 MR. BERSTEIN: | said I'm okay.
14 MR. STAMOS: Okay. I'm sorry. We didn't

15 hear you. Thank you. All right.

16 MR. SIMON: | do have questions.

17 MR. STAMOS: Yeah, of course.

18 MR. SIMON: I have some questions. E
19 Just for the record, this is Adam Simon

20 guestioning David Simon.

21 EXAMINATION

22 BY MR. SIMON:

23 Q. David, during the entire deposition,

24 you have not been presented with any marked

McGorkle Litigation Services, Inc.
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1 exhibits by Mr. Stamos; is that correct?

2 A. Yes.

3 Q. You've been asked to testify solely by

4 recollection; is that true?

5 A. Yes.

6 Q. Okay. Ijustwould like to show you

7 some documents that may be relevant to some of

8 your testimony.

9 MR. SIMON: Can we mark this as David Simon

10 Deposition Exhibit No. 1.

11 (Whereupon, D. Simon Deposition
12 Exhibit No. 1 was marked for
13 identification.)

14 BY MR. STAMOS:

15 Q. David, | am showing you what's been

16 marked as David Simon Deposition Exhibit No. 1
17 that's got a Bates stamp BT 000031, and at the
18 top of the page, it says S.B. Lexington, inc.,

19  Employer.

20 Have you ever seen that document

21 before?

22 A. Yeé, | have.

23 Q. And can you describe what that document
24 is?

McCorkle Litigation Services; Inc.
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1 A. Under the VEBA, the individual insured

or member fills out a beneficiary designation
form. This is Si Bernstein's membership -- Si
Bernstein as member, filling out his beneficiary

designation.

Do AW N

Q. And at the top of the page, can you

~J

read that, the very heading? s
8 A. S.B. Lexington, Inc., Employer/Employee
9 Death Benefit Plan and Trust, Plan and Trust

10 Beneficiary Designation, Simon L. Bernstein.

11 Q. And then can you read -- actually, can

12 you read the entire form into the record?

13 A. Sure.

14 | hereby designate in accordance with

15 the terms of said plan and trust as it may be

16 amended that the name of the beneficiary should

17 be Simon Bernstein irrevocable insurance trust

18 and is signed then by Simon Bernstein as the

19 person to receive at my death the death benefit

20 stipulated in the S.B. Lexington, Inc. employee

21 death benefit and trust in the adoption form

22 adopted by my employer.

23 It is then sighed again by Simon and

24 dated.
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What is the date?
8/26/95.

And do you recognize those signatures?

> p » O

| do.

Q. And what are -- whdse signatures are
those?

A. Simon Bernstein.

Q. Okay. | have no further questions on
that.

I'd like to show you --
MR. STAMOS: Can you mark this as David Simon
Deposition Exhibit No. 2.
(Whereupon, D. Simon Deposition
Exhibit No. 2 was marked for
identification.)

BY MR. SIMON:

Q. David, I'm showing you what's been
marked David Simon Deposition Exhibit No. 2.
it's got a Bates stamp of BT 000104. It's
entitled SS-4, Application for Employer
fdentification Number.

Have you ever seen that form before?

A. Yes, | have.

Q. And can you describe what that is?

McCorkle Litigation Services, Inc.
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1 A. This is an application for a tax ID
2 number on behalf of the irrevocable insurance
3 trust, and | filled it out.
4 Q. And can you tell me what appears on

5 Line 1 under Name of Applicant?

6 A. Simon Bernstein Irrevocable Insurance b
7 Trust.
8 Q. And on Line No. 3 as trustee or

) executor?
10 A. Shirley Bernstein.
11 Q. And in the upper-right corner, can you

12 identify what number that is?

13 A. The tax |D number given to the

14 insurance trust.

15 Q. And that -- can you read that number

16 into the record?

17 A. 65-6178916, signed by Shirley Bernstein

18 as trustee, June 21, 1995.

19 Q. And do you recognize that signature?

20 A. ldo.

21 Q. And whose signature is that?

22 A. Shirley Bernstein.

23 MR. SIMON: Can we mark this as David Simon
24 Exhibit 3.
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1 (Whereupon, D. Simon Deposition
2 Exhibit No. 3 was marked for
3 identification.)

4 BY MR. SIMON:

5 Q. David, I'm showing you what's been

6 marked as David Simon Deposition Exhibit No. 3.
7 It's Bates stamped BT 000002 through BT 000012,

8 and I'm going to ask you if you recognize this

9 exhibit?
10 A. ldo.
11 Q. And can you tell me -- can you describe

12 what's contained on the page stamped BT 0000027?
13 A. ltis a screenshot of a page from our

14 database.

15 Q. And can you tell us what it says at the

16 top of the page of that screenshot?

17 A. ltis Si Trust and the properties of Si

18 Trust, and then it says when it was modified,

19 which was the day it was put in, June 21, 1995,
20 and the date that we acce_ssed it, September 30,
21 2013, and then it has a created date, which was
22 | when we modified our database to the new

23 database, which is September 3, 2004, so it was

24 reentered.
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1 Q. Can you describe that further about the

2 _ new database?

3 A. We switched over and had to enter

4 into -- some old records into a new database.

5 Q. And do you recall how this document was
6 found?

7 A. Myself or Cheryl conducted a search and

8 found this print of the screen and then the

9 attached draft of the irrevocable trust

10 agreement.
11 Q. And can you describe what the remainder

12 of the exhibit is?

13 A. It's a draft of the irrevocable life
14 insurance trust that | gave to Si.
15 Q. And this was in June of 1995? ;
16 A. Yes. i
17 Q. Showing you -- z
18 MR. SIMON: Can you mark this as Exhibit 4, i

19 please.

20 (Whereupon, D. Simon Deposition §
21 Exhibit No. 4 was marked for
22 identification.)

23 BY MR. SIMON:

24 Q. Showing you what has been marked as

McCorkle Litigation Services, Inc.
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1 David Simon Deposition Exhibit No. 4. It's

2 Bates stamped BT 000013 through 000021.

3 Have you ever seen that document
4 before?
5 A. Yes, | have, and it has my writing on
6 it.
7 Q. So you see some handwriting in the
8 blanks on the first page?
9 A. ldo.
10 Q. And what does that say?
11 A. The handwriting says Si, then Shirley,
12 then Si.
13 Q. And it's got Shirley -- Shirley's name

14 and then the words -- what words follow

15 Shirtey's name?

16 A. As trustee. This is an earlier draft

17 of the same document.

18 Q. Okay. Now, I'd like to direct your

19 attention to Article 7 of Exhibit 4, a_nd can you
20 read that Article 7 into the record?

21 A. Upon my death, the trustee shall divide
22 the property of this trust into as many separate
23 trusts as there are children of mine who survive

24 me and children of mine who predecease me
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1 leaving descendants who survive me. These :

2 trusts shall be designated respectively by the
3 name of my children. Each trust shall be

4 administered and digtributed in the following

5 manner.

6 And there's an A, B, and C.

7 Q. And then Article 8, let's look at the

8 last paragraph. Right before Article 9, can you
9 read that sentence? ;;—

10 A. As of the date of this agreement, |

11 currently have blank children living; namely,

12 colon.

13 Q. And now I'd like you to look back at

14 Exhibit No. 3 and read to me Article 7.

15 A. Upon my death, the trustee shall divide
16 the property of the trust into as many separate
17 trusts as there are children of mine that

18 survive me and children of mine who predecease
19 me, living descendants who survive me. These
20 trusts shall be designated respectively by the
21 names of my children. Each trust shail be

22 administered and distributed in the following

23 manner.

24 And there's an A, B, and C.
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1 Q. And directing you to the end of é
2 Article 8 of that draft, which is, again,

3 Exhibit 3, can you read the last same sentence?

4 A. Sure.

5 As of the date of this agreement, |

6 currently have five children living; namely, Ted
7 S. Bernstein, Pamela B. Simon, Jill Bernétein,

8 Lisa Bernstein Friedstein, and Eliot Bernstein.

9 MR. SIMON: | have nothing further.
10 MR. STAMOS: Couple follow-ups.
11 FURTHER EXAMINATION

12 BY MR. STAMOS:

13 Q. When you ook at Exhibit No. 4,

14 where -- where was this document located?

15 A. My file.

16 Q. And when you say your files, what does

17 that mean? | mean, did you have a file that --

18 A. File, yes, my --

19 Q. Wasi it lying on a -- laying on a desk?

20 A. Oh, no. In storage --

21 Q. | mean, how was it maintained? | mean,

22 how did you -- how did you locate it?

23 A. Went to storage, got the manila folder l

24 out that said File on it, opened the file.
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1 Q. And what did that file -- what did that

2 file -- how was that file designated?

3 A. |--1don't know off the top of my

4 head. I'd have to check.

5 Q. How did you -- were there other

6 materials in it aside from this document, this

7 blank?

8 A. No.

9 Q. So | take it the document that we have

10 marked as Exhibit No. 3 was not in that file,
11 because this -- this, you had to go in the

12 computer to find, correct? |

13 A. Correct.

14 Q. And so how did -- where did this --

15 when you look at Exhibit No. 4, where did this
16 originally come from? Was this originally --

17 was this at some point in your word processor

18 and you -- with these lines in it that were to

19 be filled out?

20 A. Yes.
21 Q. Did you locate that? This, meaning
22 Exhibit 4, right, just so we know what we're

23 talking about.
24 A. Did | locate that on the word

McCorkle Litigation Services, Inc.
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1 processor?
2 Q. Yeah, no, | wasn't clear.
3 Looking at Exhibit No. 4, | take it

4 this is at -- this was at one point on your word
5 processor and it was printed out and then filled
6 out and then --
7 A. Not -- not the exhibit, no. It has my
8 handwriting on it, so what | think | did is, is
9 | wrote this in and gave it to my assistant who
10 then made the maodifications which you see is
11 Exhibit 3.
12 Q. But my question to you is: Before you
13 wrote in, this was obviously printed out from a
14 printer, correct?
15 A. Correct.
16 Q. This must have been on your word
17 processor to be printed out on a printer,
18 correct? Exhibit 4.
19 A. |believe so.
20 Q. Did you find Exhibit 4 in your -- in

21 your computer?

22 A. Changed to look like Exhibit 3, yes.
23 Q. And then | take it -- hang on for a

24 second.

e s s T R e

ffieesnvery
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1 Were any subsequent drafts made on your
2 computer after -- after Exhibit No. 37
3 A. No.

4 Q. Did you give a copy of Exhibit No. 3 to

5 Simon Bernstein?

6 A. Yes.

7 Q. And what did he do with it?

8 A. [don't know for sure because | wasn't

9 there, but | believe he went to Hopkins & Sutter

10 to have it changed one last time and executed.

11 Q. And did you share your draft with

12 Hopkins & Sutter? What's in your computer, was

13 it ever transmitted to Hopkins & Sutter so they

14 could mark it up?

15 A. It originated at Hopkins & Sutter

16 because it was Hopkins & Sutter that did my

17 irrevocabile life insurance trust.

18 Q. No, no, [ know that, but -- but you

19 created the document called Si Trust that you've

20 talked about, Exhibit No. 3, correct?

21 A. Actually, it was created at -- most of

22 it by Hopkins & Sutter when they did the work

23 for me.

24 Q. Okay.
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1 A. | modified what you're seeing.
2 Q. lunderstand that. So you modified a
3 document that had been your document from
4 Hopkins & Sutter, right? That's what you're
telling us?
A. Yes.

Q. And then -- and you made modifications,

o ~N o W

including you being identified as the trustee,

9 coirect?

10 A. Yes.

11 Q. On No. 3, Exhibit No. 3?

12 A. Yes. !
13 Q. And you gave that to Simon Bernstein,

14 correct? !
15 A. Yes.

16 Q. Okay. What I'm asking is: Did you

17 also transmit to Hopkins & Sutter electronically
18  what we have before us as Exhibit No. 3 so that
19 they could make modifications to it pursuant to

20 what Mr. Bernstein wanted?

21 A. | personally did not. i
22 Q. Did somebody else do that? |
23 A. 's very possible.

24 Q. And who would have done that?
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1 A My assistant.
2 Q. Who?
3 A. Debbie.
4 Q. s she still with you?
5 A. She's not.
6 Q. s she still available?
7 A. Don't know.
8 Q. Would she have done that without your
9 instruction?
10 A. She would -- if Si wouid have told her,

11 she would have, yes.

12 Q. Do you think that happened?
13 A. |don't know.
14 Q. When Mr. Bernstein -- did you -- did ' ‘

15 you keep a copy of what you gave Mr. Bernstein

16 to take to Hopkins & Sutter?

17 A. No, 1 did not.

18 Q. Why not?

19 A. No reason. i
20 Q. Why'd you keep a draft?

21 A. ldidn't realize | did, but obviously

22 at the time, Debbie must have filed it.

23 Q. When he returned to you after his

24 meetings at Hopkins & Sutter, did you keep a

McCorkle Litigation Services, Inc.
Chicago, lllinois {312) 263-0052
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1 copy of that document?

2 A. The executed trust?
3 Q. Yeah.
4 A. | believe we did have it for a period

5 of time till we moved offices.

6 Q. Okay. And | take it you would have
7 stored it in the same file as the draft, right?
8 You wouldn't put it in another place --
9 A. |didn't store it.

10 Q. Who --

11 A. Mr. Bernstein would have stored it,

12 Simon Bernstein.

13 Q. Hedid? Did you see him put it in the
14 file?

15 A. Did | see him? No. | don't watch --
16 Q. Did you ever see it again after that
17 day?

18 A. We do a thing called the document

19 review board, so depending on the exact date
20 that it was funded, I'd have to go back. |

21 probably would have seen it at that point, too,
22 so on every time there's an A.L.P.S. funding,
23 there's a series of documents.

24 Q. Every time there's a what funding?

McCorkle Litigation Services, Inc.
Chicago, lllinois (312} 263-0052
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1 A. ALP.S.
2 Q. Yeah?
3 A. Arbitrage Life Payment System.
4 So at the time of the funding of the

5 policy, there would have been a document review
6 board, and that would have been reviewed again

7 at that time.

8 Q. Why do you care who the beneficiary is?
9 A. He was also the owner.

10 Q. What does that matter at that the

11 point?

12 A. Because in the Arbitrage Life Payment

13 System, there's reps and warrantees made by the
| 14 owner that are essential to the payment plan.

15 Q. Is it your testimony that you saw

16 the -- the trust at a later date in your office?

17 A. 1would have to see what date it was

18 funded, but | would say yes, | saw it on the

19 date that it was funded also.

20 Q. Do you remember doing that? Do you

21 remember seeing it?

22 A. | remember seeing it when he came back.
23 | do not have an independent recollection of

24 that, but it was our habit and custom to do that

McCorkle Litigation Services, Inc.
Chicago, lllinois (312} 263-0052
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1 on each and every trust and each and every

2 owner.

3 Q. Okay. And that's something that would
4  have been maintained by your company because you
5 were participating in this A.L.P.S. program,
6 correct?
7 I'm probably not talking about it
8 properly, but -- but the exercise you said you £
9 went through --
10 A. Yes.

11 Q. --was something that -- this review

12 you would have done would have been done as the
13 company. The company would have been required
14 to do that as part of this A.L.P.S. payment?

15 A. S.T.P.would have done it. It's not

16 required to, but it's one of the ways that --

17 | Q. Allright. And it would have been in

18 your records, the document would have been in

19 your records to facilitate your doing that,

20 correct?

21 A. No.

22 Q. Whose records would it have been in?
23 A. Simon Bernstein's.

24 Q. And all the -- do you have other people

McCorkle Litigation Services, Inc.
Chicago, lllinois (312) 263-0052
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1 who have purchased insurance pursuant to the

2 A.L.P.S. program?

3 A. Yes.

4 Q. Do you do the same review for all of

5 them?

6 A. Yes.
7 Q. Do you have them bring their records in |
8 to look at or do you look at the records you

9 maintain for them?
10 A. No, [ would look at the records. And
11 if it wasn't other than Simon Bernstein or
12 myself or the empioyees are there, then we
13 probably would have kept a copy of that
14 individual's trust, but maybe not the whole
15 trust. Usually what happens is we get a trust
16 certification from the attorney, so there's a
17 front two pages, and then a back signature page.

18 That's the standard practice for us.

19 Q. 1see. Isee.

20 And your testimony is that at some

21 point, he just took that with him and it was no
22 longer avaiiable to you?

23 A. 1996 or when we moved offices, he took

24 all of his furniture, books, records.

McCorkle Litigation Services, Inc,
Chicago, lllinois {312) 263-0052
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1 Q. And when did -- when did -- at some
2 point, did he -- did it cease being funded |
3 through the A.L.P.S. program? | 1

4 A. The Lincoin Benefit policy?

5 Q. No. The -- the --

6 A. Capitol Bankers policy was never funded

7 through the A.L.P.S. program.

8 Q. Did the Lincoln benefits policy have i

9 the '95 trust you've talked about as the

10 beneficiary?

11 A. And owner.

12 Q. Well, you said that earlier.

13 MR. STAMOS: Okay. That's all | got.
14 Thanks.

15 Reserve?

16 MR. SIMON: Yes.

17 (Whereupon, the deposition
18 concluded at 4:25 p.m.)

19

20

21 |
22

23

24
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1 IN THE UNITED STATES DISTRICT COURT ‘
NORTHERN DISTRICT OF ILLINOIS
2 - EASTERN DIVISION
3 SIMON BERNSTEIN )

IRREVOCABLE INSURANCE ) |
4 TRUST DTD 6/21/95, by ) i
Ted S. Bernstein, its ) ;

5 Trustee, Ted S. )

Bernstein, an )
6 individual, Pamela B. )

Simon, an individual, )
7 Jill lantoni, an )

individual, and Lisa S. )
8 Friedstein, an )

individual, )
9 )

Plaintiff, )
10 )
VS, Y No. 13 CV 3643

11 )
HERITAGE UNION LIFE )
12 INSURANCE COMPANY, }
)
13 Defendant. )
14 This is to certify that | have read the
transcript of my deposition taken in the
15 above-entitled cause by Vicki L. D'Antonio,
Certified Shorthand Reporter, on January 5, 2015,
16 and that the foregoing transcript accurately
states the questions asked and the answers given
17 by me as they now appear.

18

19 DAVID SIMON
20

21- SUBSCRIBED AND SWORN TO

before me this day
22 of ., 2015
23
Notary Public
24

McCorkle Litigation Services, Inc.
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1 STATE OF ILLINOIS ) Z
2 ) SS:
COUNTYOFCOOK )

5 [, VICKI L. D'’ANTONIOQ, a Notary Public

6 within and for the County of Cook and State of
7 lllinois, do hereby certify that heretofore,

8 to-wit, on the 5th day of January, 2015,

9 personaily appeared before me, DAVID SIMON, a

10 witness in a certain cause now pending and
11 undetermined in the United States District
12 Court, Northern District of lllinois, Eastern

13 Division, wherein SIMON BERNSTEIN IRREVOCABLE

14 INSURANCE TRUST DTD 6/21/95 is the Plaintiff and
15 HERITAGE UNION LIFE INSURANCE COMPANY §
16 is the Defendant.

17 | further certtify that the said DAVID

18 SIMON was by me first duly sworn to testify the
19 truth, the whole truth, and nothing but the

20 truth in the cause aforesaid; that the testimony
21 then given by said witness was repbrtéd

22 stenographicaily by me in the presence of said
23 witness and afterwards reduced to typewriting by

24 Computer-Aided Transcription, and the foregoing

McCorkle Litigation Services, Inc.
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1 is a true and correct transcript of the
2 testimony so given by said witness as aforesaid.
3 [ further certify that the signature to
4 the foregoing deposition was reserved by counsel
5 for the respective parties.
6 | further certify that the taking of this
7 deposition was pursuant to notice and that there
8 were present at the deposition the attorneys
9 hereinbefore mentioned.
10 | further certify that | am not counsel
11 for nor in any way related to the parties to
12 this suit, nor am | in any way interested in the
13 outcome thereof.
14 IN TESTIMONY WHEREOF: | have hereunto
15 set my hand and affixed my notarial seal this
16 9th day of January, 2015.
17
18
19 w 7 r -
- XS /V%/mza“
20 NOTARY‘;;EJBLIC, COOK COUNTY, ILLINOIS | |
CSR LIC. NO. 84-004344 g
21
22
23
24
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1 McCorkle Litigation Services, Inc.

200 N. LaSalle Street, Suite 2900
2 Chicago, lllinois 60601-1014
3

January 9, 2015

4 ,
5 The Simon Law Firm

Mr. Adam M. Simon
6 203 East Wacker Drive, Suite 2725
Chicago, lllinois 60601

IN RE: Bernstein v. Heritage
8 COURT NUMBER: 13 CV 3643
DATE TAKEN: January 5, 2015
g DEPONENT: Mr. David Simon
10 Dear Mr. Simon:

11 Enclosed is the deposition transcript for the
aforementioned deponent in the above-entitled

12 cause. Also enclosed are additional signature
pages, if applicable, and errata sheets.

13
Per your agreement to secure signature, please

14 submit the transcript to the deponent for review
and signature. All changes or corrections must

15 be made on the errata sheets, not on the transcript
itself. All errata sheets should be signed and

16 all signature pages need to be signed and notarized.

17 After the deponent has completed the above,
please return all signature pages and errata

18 sheets to me at the above address, and | will
handle distribution to the respective parties.

19
If you have any questions, please call me at the

20 - phone number below.

21 Sincerely,

22

Margaret Setina Court Reporter Present: i
23 Signature Department Vicki L. D'Antonio :
24 cc: Mr. James Stamos

McCorkle Litigation Services, inc.
Chicago, lllinois (312) 263-0052
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