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01/17/2014 75 4 MEMORANDUM by Ted Bernstein(an individual), Lisa Sue Friedstein, Jill
Marla Iantoni, S.T.P. Enterprises, Inc., Adam M Simon, David B Simon,
Pamela Beth Simon, Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95
in Opposition to motion to disqualify counsel, 63 (Attachments: # 1 Affidavit
Ex. 1−Affidavit of A. Simon, # 2 Exhibit Ex. A to Affidavit of A. Simon, # 3
Exhibit Ex B−v1 to Affidavit of A. Simon, # 4 Exhibit Ex. B−v2 to Affidavit
of A. Simon)(Simon, Adam) (Entered: 01/17/2014)

01/22/2014 77 38 MINUTE entry before the Honorable Amy J. St. Eve: Cross−Plaintiff Eliot
Bernstein must file proof of service of his cross−claims with the Court in
accordance with Federal Rule of Civil Procedure 4(m) by no later than 1/31/14.
Otherwise, his cross−claims may be dismissed pursuant to Rule 4(m). Mailed
notice (kef, ) (Entered: 01/22/2014)

01/23/2014 78 39 ANSWER To AMENDED COMPLAINT by Eliot Ivan Bernstein, Eliot
Bernstein, Eliot Ivan Bernstein 73 (Attachments: # 1 Exhibit Jan 2012 P.
Simon Letter to Simon with Attorney Letter)(Bernstein, Eliot) (Docket text
modified by Clerk's Office.) Modified on 1/29/2014 (tlm, ). (Entered:
01/23/2014)

01/23/2014 79 191 MINUTE entry before the Honorable Amy J. St. Eve: Because Heritage Union
Life Insurance Company is the named Defendant in this lawsuit despite
Jackson National Life Insurance Company's allegations that Heritage is a
predecessor in interest, the Court directs Jackson's attention to Federal Rule of
Civil Procedure 25(c), which pertains to the substitution of parties.Mailed
notice (kef, ) (Entered: 01/23/2014)

01/24/2014 80 192 MINUTE entry before the Honorable Mary M. Rowland:All matters relating to
the referral of this action having been concluded, the referral is closed and the
case is returned to the assigned Judge. Judge Honorable Mary M. Rowland no
longer referred to the case.Mailed notice (gel, ) (Entered: 01/24/2014)

01/24/2014 81 193 MINUTE entry before the Honorable Amy J. St. Eve: Eliot Bernstein's oral
request for an extension of time is granted. Eliot Bernstein's reply to his motion
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to disqualify counsel 63 shall be filed by 1/31/14. Mailed notice (kef, )
(Entered: 01/24/2014)

01/31/2014 85 194 MINUTE entry before the Honorable Amy J. St. Eve: Eliot Bernstein's second
oral request for extension of time is granted. Eliot Bernstein's reply to his
motion to disqualify counsel 63 shall be filed by 2/5/14. No further extensions.
Mailed notice (kef, ) (Entered: 01/31/2014)

01/31/2014 86 195 MINUTE entry before the Honorable Amy J. St. Eve: Status hearing set for
2/6/14 is stricken and reset to 2/12/2014 at 08:30 AM.Mailed notice (kef, )
(Entered: 01/31/2014)

02/03/2014 87 196 MOTION by Defendant Heritage Union LIfe Insurance Company Leave to
File Amend Appearances, Amended Notice of Removal, and For Extension of
Time to File Responsive Pleading to Amended Complaint (Marks, Alexander)
(Entered: 02/03/2014)

02/04/2014 89 202 MINUTE entry before the Honorable Amy J. St. Eve: The Court grants
Heritage's motion to amend the attorney appearances in this matter and its
notice of removal 87 . See 28 U.S.C. § 1653. The Court also grants Heritage's
motion for an extension of time to respond to Plaintiffs' Amended Complaint.
Heritage must answer or otherwise plead by 2/12/12. Mailed notice (kef, )
(Entered: 02/04/2014)

02/05/2014 90 203 REPLY by Eliot Ivan Bernstein, Eliot Bernstein, Eliot Ivan Bernstein to
memorandum in opposition to motion, 75 , MOTION by Third Party
Defendants Eliot Ivan Bernstein, Eliot Bernstein, ThirdParty Plaintiff Eliot
Bernstein, Counter Claimant Eliot Bernstein, Cross Claimant Eliot Bernstein,
Plaintiffs Eliot Bernstein, Eliot Ivan Bernstein to disqualify counsel Ada 63
Adam Simon, Esquire (Bernstein, Eliot) (Entered: 02/05/2014)

02/06/2014 91 356 ORDER Signed by the Honorable Amy J. St. Eve on 2/6/2014: The Court, in
its discretion, denies pro se Cross−Plaintiff Eliot Bernstein's motion to
disqualify Plaintiffs' counsel and to strike the pleadings 63 . [For further
details, see attached Order.] Mailed notice(kef, ) (Entered: 02/06/2014)

02/11/2014 93 362 NOTICE of Removal from Circuit Court of Cook County, case number
(2013−L−003498) filed by Heritage Union LIfe Insurance Company
(amended) (Attachments: # 1 Exhibit)(Marks, Alexander) (Entered:
02/11/2014)

02/11/2014 94 371 MOTION by Defendant Heritage Union LIfe Insurance Company to dismiss
(Marks, Alexander) (Entered: 02/11/2014)

02/12/2014 96 380 MINUTE entry before the Honorable Amy J. St. Eve:Status hearing held on
2/12/2014 and continued to 4/22/2014 at 08:30 AM. The Court hereby lifts the
stay on discovery. Written discovery shall be issued by 2/28/14. Fact discovery
shall be completed by 6/13/14. Third−party defendants shall answer or
otherwise plead to Eliot Bernstein's third−party complaint 35 by 2/18/14.
Response to any motion to dismiss third−party complaint shall be filed by
3/11/14. Reply by 3/18/14. Mailed notice (kef, ) (Entered: 02/12/2014)

02/18/2014 100 381 MOTION by Third Party Defendants Tescher & Spallina, P.A., Robert L
Spallina, Donald R Tescher to dismiss (Attachments: # 1 Notice of
Filing)(Underwood, Thomas) (Entered: 02/18/2014)
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02/18/2014 101 399 ORDER Entered by the Honorable Amy J. St. Eve on 2/18/2014: Pursuant to
Heritage Union Life Insurance Company's notice of voluntary dismissal 97 ,
Bank of America, successor in interest to LaSalle National Trust, is hereby
dismissed, with prejudice and without costs. Heritage's Rule 12(b)(6) motion to
dismiss 94 is granted. Heritage Union Life Insurance Company is hereby
dismissed as a party from this action, including dismissal of all claims against
it, with prejudice. Heritage Union Life Insurance Company is discharged of all
liability under the Policy. Mailed notice (tlm) (Entered: 02/19/2014)

02/26/2014 102 401 MOTION by Third Party Defendant JPMorgan Chase Bank, N.A. for judgment
on the pleadings (Heilizer, Glenn) (Entered: 02/26/2014)

03/10/2014 104 405 RESPONSE by Eliot Ivan Bernstein, Eliot Bernstein, Eliot Ivan Bernsteinin
Opposition to MOTION by Third Party Defendants Tescher & Spallina, P.A.,
Robert L Spallina, Donald R Tescher to dismiss 100 due to Fraud on The
Court and more (Bernstein, Eliot) (Entered: 03/10/2014)

03/12/2014 105 425 MINUTE entry before the Honorable Amy J. St. Eve: Motion hearing held on
3/12/2014. Third−party defendants Tescher & Spallina's motion to dismiss
third−party complaint 100 is entered. Reply by 3/26/14. Third−party defendant
JP Morgan Chase Bank's motion for judgment on the pleadings in its favor on
the counterclaim and third−party complaint 102 is granted without costs.
JPMorgan Chase Bank, N.A. terminated. Mailed notice (kef, ) (Entered:
03/12/2014)

03/17/2014 106 426 ORDER Signed by the Honorable Amy J. St. Eve on 3/17/2014: The Court
grants the Third−Party Defendants' motion to dismiss and dismisses the
Third−Party Defendants from this lawsuit 100 . Tescher & Spallina, P.A.
(Professionally and Personally), Robert L Spallina and Donald R Tescher
(Professionally and Personally) terminated. [For further details, see attached
Order.] Mailed notice(kef, ) (Entered: 03/17/2014)

04/22/2014 107 430 MINUTE entry before the Honorable Amy J. St. Eve:Status hearing held on
4/22/2014 and continued to 6/10/2014 at 08:30 AM. Any dispositive motions,
with supporting memoranda, shall be filed by 7/14/14. Mailed notice (kef, )
(Entered: 04/22/2014)

06/05/2014 110 431 MOTION by Intervenor Benjamin P Brown to intervene Pursuant to Fed.
R.Civ. P. 24 (Stamos, James) (Entered: 06/05/2014)

06/05/2014 112 454 INTERVENOR complaint for Declaratory Judgment filed by Benjamin P
Brown against Heritage Union LIfe Insurance Company, Simon Bernstein
Irrevocable Insurance Trust Dtd 6/21/95(Stamos, James) (Entered: 06/05/2014)

06/06/2014 113 471 Rule 26(a)(1) Additional Disclosure Response by Eliot Ivan Bernstein by Eliot
Ivan Bernstein, Eliot Bernstein (Bernstein, Eliot) (Entered: 06/06/2014)

06/09/2014 114 563 Rule 26 Additional Disclosure Eliot Jackson National Lawsuit by Eliot Ivan
Bernstein, Eliot Bernstein (Bernstein, Eliot) (Entered: 06/09/2014)

06/10/2014 115 594 MINUTE entry before the Honorable Amy J. St. Eve:Status hearing held on
6/10/2014 and continued to 8/14/14 at 8:30 a.m. Motion to intervene by
Benjamin Brown 110 is entered. Response by 7/1/14. Reply by 7/15/14. Any
dispositive motions, with supporting memoranda, shall be filed by 8/8/14.
Mailed notice (kef, ) (Entered: 06/10/2014)
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

 EASTERN DIVISION 

 

SIMON BERNSTEIN IRREVOCABLE ) 

INSURANCE TRUST DTD 6/21/95,  ) 

by Ted S. Bernstein, its Trustee, Ted S. ) 

Bernstein, an individual,   )  

Pamela B. Simon, an individual,    ) 

Jill Iantoni, an individual and Lisa S.  )  

Friedstein, an individual.   ) 

         ) 

Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable Amy J. St. Eve  

      ) Magistrate Mary M. Rowland 

v.      )       

      ) 

HERITAGE UNION LIFE INSURANCE ) ADAM SIMON AND PLAINTIFFS’ 

COMPANY,      ) MEMORANDUM IN OPPOSITION 

      ) TO ELIOT BERNSTEIN’S MOTION 

    Defendant, ) TO DISQUALIFY AND STRIKE  

----------------------------------------------------   )  PLEADINGS 

HERITAGE UNION LIFE INSURANCE )   

COMPANY     )  

                                    )  

)           

                                    )            

      ) 

       Counter-Plaintiff     ) 

      ) 

v.      ) 

      ) 

SIMON BERNSTEIN IRREVOCABLE ) 

TRUST DTD 6/21/95    ) 

      ) 

     Counter-Defendant   ) 

and,      ) 

      ) 

FIRST ARLINGTON NATIONAL BANK   ) 

as Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF     ) 

ILLINOIS, BANK OF AMERICA,   ) 

Successor in interest to LaSalle National ) 

Trust, N.A., SIMON BERNSTEIN TRUST, ) 

N.A., TED BERNSTEIN, individually and ) 

as purported Trustee of the Simon Bernstein ) 
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Irrevocable Insurance Trust Dtd 6/21/95,      ) 

and ELIOT BERNSTEIN              ) 

     ) 

 Third-Party Defendants. )   

________________________________ ) 

      ) 
ELIOT IVAN BERNSTEIN,              ) 

      ) 

Cross-Plaintiff  )  

      ) 

v.      ) 

      ) 

TED BERNSTEIN, individually and   ) 

as alleged Trustee of the Simon Bernstein  ) 

Irrevocable Insurance Trust Dtd, 6/21/95 ) 

      ) 

     Cross-Defendant   ) 

and,      ) 

      ) 

PAMELA B. SIMON, DAVID B.SIMON,    ) 

both Professionally and Personally  ) 

ADAM SIMON, both Professionally and      ) 

Personally, THE SIMON LAW FIRM,  ) 

TESCHER & SPALLINA, P.A.,    ) 

DONALD TESCHER, both Professionally ) 

and Personally, ROBERT SPALLINA,  ) 

both Professionally and Personally,   ) 

LISA FRIEDSTEIN, JILL IANTONI ) 

S.B. LEXINGTON, INC. EMPLOYEE ) 

DEATH BENEFIT TRUST, S.T.P.   ) 

ENTERPRISES, INC. S.B. LEXINGTON,   ) 

INC., NATIONAL SERVICE   ) 

ASSOCIATION (OF FLORIDA),  )      

NATIONAL SERVICE ASSOCIATION )   

(OF ILLINOIS) AND JOHN AND JANE ) 

DOES      )  

     ) 

Third-Party Defendants.  )   

________________________________ ) 
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INTRODUCTION 

 Eliot Bernstein’s (“ELIOT”) Motion to Disqualify and Strike Pleadings highlights the 

importance of adherence to the Federal Rules of Civil Procedure and the Local Rules of the 

Northern District of Illinois.  When a pro se or represented party files a motion that directly 

violates these rules, it prejudices the opposing party and makes a cogent response nearly 

impossible. 

 What makes ELIOT’s motion even more difficult is that the motion contains reference 

what may be kernels of truth regarding certain alleged misconduct that appears to have occurred 

in the Probate proceedings in Palm Beach County, FL.  The alleged misconduct appears to 

involve staff and/or attorneys at law the firm Tescher & Spallina.  Donald Tescher and Robert 

Spallina were attorneys for Simon and Shirley Bernstein while they were living, and after their 

deaths, they were counsel for the Estates of Simon and Shirley Bernstein (the “Estate” or 

“Estates”.   

In virtually all of his pleadings in the instant action, ELIOT refers repeatedly to the 

probate proceedings for the Estates, and fails to comprehend that those proceedings are separate 

and apart from the instant litigation which involve only the Policy proceeds.   

Plaintiffs brought this litigation in good faith and in furtherance of their efforts to collect 

what is rightfully theirs and twenty-percent ELIOT’S.  I represent the original Plaintiff, the 

Bernstein Trust, and four out of five of the adult children of Simon Bernstein.  All of my clients 

are in agreement that their claims are consistent with the stated intent of Simon Bernstein with 

regard to the Policy proceeds.  
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Plaintiffs and I, as their counsel, verily believe that the claims they are asserting for the 

Policy proceeds are being brought in good faith, and are well grounded in fact and law.  One of 

the most important facts being that the Simon Bernstein Irrevocable Insurance Trust Dtd 

6/21/1995 was actually named a beneficiary of the Policy proceeds pursuant to the Policy. (See 

Beneficiary Designation attached to Adam Simon’s affidavit as Exhibit “A”, bates #BT000029-

030).  ELIOT’s purported claims made either on his own behalf or that of his children fail to 

include reference to any document recorded with the Insurer naming ELIOT, ELIOT’s children, 

or any of Simon Bernstein’s grandchildren as beneficiaries of the Policy.     

 Most importantly, however, I shall demonstrate in this memorandum that ELIOT has 

failed to assert any facts showing that a conflict exists with regard to my representation of my 

clients in this case.  Neither has ELIOT provided any factual record showing the existence of a 

conflict or any misconduct on my part.   

What makes the situation a bit more confusing is the fact that all of the pleadings for 

relief filed by my clients seek to claim the Policy proceeds on behalf of the Bernstein Trust or its 

beneficiaries, all FIVE children of Simon Bernstein.  Our pleadings allege that ELIOT is a 

twenty percent beneficiary of the Bernstein Trust, so twenty percent of the Policy proceeds 

would inure to ELIOT.  Conversely, ELIOT’s pleadings fail to make any other coherent claim to 

the Policy proceeds on his own behalf or anyone else’s for that matter. 

 My client’s seek a court order which would allow for the distribution of the Policy 

proceeds according to the intent of Simon Bernstein.  All of the potential ultimate beneficiaries 

of the Policy proceeds are represented in the instant litigation.  Four of these ultimate 

beneficiaries are my clients, and the fifth, ELIOT, has chosen to represent himself and pursue his 

own agenda, pro se.  
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To avoid any appearance of a conflict and in furtherance of the goals of transparency, 

accuracy and finality, my clients and I would welcome having the ultimate distribution of the 

Policy proceeds occur under this court’s supervision, i.e. with an accounting and vouchers being 

submitted to the court.  

 

FACTUAL BACKGROUND 

 ELIOT’S Motion to Disqualify contains no factual support which would lead this court to 

disqualify me as counsel.  ELIOT has not attached his own Affidavit to his motion.  ELIOT has 

not attached an Affidavit of the Plaintiffs, other parties to this litigation, or any other witness in 

support of his motion.  With that being said, I submit the following factual background regarding 

my representation supported with my attached Affidavit: 

1) I have been an attorney licensed in the State of Illinois and in good standing since 

November of 1990.  

2) Since 1990, I have worked in a law firm with my brother, David B. Simon known as 

The Simon Law Firm.  The Simon Law Firm has been named as a third-party 

defendant in the instant litigation by ELIOT. 

3) I have also worked as assistant general counsel for a life insurance brokerage owned 

by David B. Simon and Pamela B. Simon named STP Enterprises, Inc.(“STP”).  STP 

has been named as a third party defendant in the instant litigation by ELIOT. 

4) I am currently representing the Simon Bernstein Irrevocable Insurance Trust dtd 

6/21/95 (the “Bernstein Trust”), Ted Bernstein, as Trustee and individually, Pamela 

B. Simon (my sister-in-law), Jill Iantoni, and Lisa Friedstein as Plaintiffs.  I am also 

representing those parties as counter, cross, or third party defendants where they have 
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been named as parties by either ELIOT or Heritage Union.  I am also representing 

The Simon Law Firm and STP as they have been named as third-party defendants by 

ELIOT. 

5) The goal of all Plaintiffs I represent is to prosecute their claims to the Policy proceeds 

as set forth in their First Amended Complaint (Dkt. #73). 

6) The goal of all cross, counter or third-party defendants I represent is to defeat the 

counter-claims, cross-claims and/or third-party claims made against them by ELIOT. 

7) I am unaware of the existence of any conflict among the parties I represent at this 

time.  Should a conflict arise, I would advise my clients accordingly. 

8) I have had no involvement with ELIOT’s inventions, patents, business or personal 

life, outside of a limited time he was selling life insurance as an agent of STP at the 

same time I was working for STP in the 1990’s. 

9) I verily believe that ELIOT’s third-party claims filed against me, David Simon and 

The Simon Law Firm were filed for the improper purpose of attempting to 

manufacture a basis for ELIOT’s motion to disqualify.   

10) Despite these manufactured claims and because my interests as a third-party 

defendant are aligned with the parties I represent, I remain steadfast in my belief that 

there is no conflict in this case. 

11) I have had approximately three contacts with attorney, Robert Spallina and possibly 

one contact with attorney, Donald Tescher.  Those contacts focused on obtaining a 

copy of Tescher and Spallina’s file relating to the matters involved in the above-

captioned litigation.  
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12) I had no involvement with Tescher and Spallina’s representation of the Estates of 

Simon or Shirley Bernstein, or Tescher and Spallina’s legal representation of Simon 

or Shirley Bernstein prior to their deaths. 

13) I had no direct or indirect involvement whatsoever with regard to the alleged 

misconduct in the probate of the Estates of Simon or Shirley Bernstein. 

14) It is my understanding that the alleged misconduct in the probate of the Estates 

involved document irregularities and/or notarial misconduct.   

15) I have never met or spoken with the notary who was allegedly involved in such 

misconduct. 

16) I did not draft any of the Wills or Trusts of Simon or Shirley Bernstein including the 

Bernstein Trust Agreement at issue in this litigation. 

17) I never had custody or control of the Wills, Trusts or insurance policies of Simon or 

Shirley Bernstein including the Bernstein Trust Agreement. 

18) I am unaware of the existence of any facts or circumstances which would prevent me 

from continuing my representation of all of my clients and myself, free from any 

conflict of interest or other disqualifying factor. 

(See Affidavit of Adam M. Simon attached hereto and made a part hereof as  

Exhibit 1.) 

 STANDARD OF REVIEW 

ELIOT has failed to set forth a standard of review in his motion.  In case law cited herein, 

court’s are required to base their findings of fact regarding a motion to disqualify on evidentiary 

hearings, or at a very minimum sworn affidavits.  ELIOT has attached no sworn affidavit to his 

motion and has shown no reasonable cause for an evidentiary hearing.  Thus, there are no facts 

of record regarding my representation nor any disqualifying factors.  Absent a factual record, this 
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court cannot make the requisite finding of facts for ELIOT to prevail on his motion. For this 

reason alone, ELIOT’s motion must be denied.  

 But, the following guidance is instructive regarding how a court should view a motion to 

disqualify:  

“….we also note that disqualification, as a prophylactic device for protecting the attorney-

client relationship, is a drastic measure which courts should hesitate to impose except 

when absolutely necessary.  A disqualification of counsel, while protecting the attorney-

client relationship also serves to destroy a relationship by depriving a party of 

representation of their own choosing. (citations omitted) We do not mean to infer that 

motions to disqualify counsel may not be legitimate and necessary; nonetheless, such 

motions should be viewed with extreme caution for they can be misused as techniques of 

harassment. Freeman v. Chicago Musical Instrument Co., 689 F.2d 715, 721 (7
th

 Cir. 

1982).” 

In a separate opinion, the court put it this way: 

Disqualification is a drastic measure that courts should impose only when absolutely 

necessary. Mr. Weeks, as the movant, has the burden of showing facts requiring 

disqualification.  Weeks v. Samsung Heavy Industries Co., Ltd. 909 F.Supp. 582 (N.D. 

Ill., 1996) 

In Freeman, supra, the court rejected movant’s motion to disqualify because the movant 

failed to provide a factual record to determine whether the attorney at issue in that case knew 

confidential information regarding the opposing party that would justify disqualification.  In 

Weeks, supra, the court ultimately rejected movant’s motion to disqualify because the movant’s 

grounds for disqualification were based on “bald assertions unsupported by either an affidavit or 

evidence.” Weeks, 909 F.Supp. at 583. 

ARGUMENT 

A. ELIOT’S Third-Party claims and motion to disqualify violate Fed. R. Civ. Pro. 11 in 

that they were filed for improper purposes and are not well grounded in fact or law. 

Fed. R. Civ. P. 11(b) provides in pertinent part as follows: 
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Representations to the Court.  By presenting to the court a pleading, written 

motion,  or other paper – whether by signing, filing, submitting, or later advocating it 

– an attorney or unrepresented party certifies that to the best of his knowledge, 

information, and belief, formed after an inquiry reasonable under the circumstances: 

(1) It is not being presented for an improper purpose, such as to harass, cause 

unnecessary delay, or needlessly increase the cost of litigation; 

 

(2) the claims, defenses and other legal contentions are warranted by existing law 

or by a nonfrivolous argument for extending, modifying, or reversing existing 

law or establishing new law; 

 

(3) the factual contentions have evidentiary support or, if specifically so 

identified, will likely have evidentiary support after a reasonable opportunity 

for further investigations or discovery; and 

 

(4) the denials of factual contentions are warranted on the evidence or, if 

specifically so identified, are reasonably based on belief or a lack of 

information. 

On December 22, 2013, I sent a letter to ELIOT reminding him that the court had 

previously admonished him regarding a motion to disqualify and the requirement for such a 

motion to comply with Rule 11.  I further stated my belief that his motion to disqualify and strike 

pleadings violated Rule 11, and I provided an opportunity for him to withdraw the motion. 

Despite the warnings he received, ELIOT has chosen to pursue his motion. 

B. ELIOT’S motion is devoid of a factual record and thus his motion is not well 

grounded in fact. 

Although it is difficult to discern from his motion, ELIOT seems to be arguing that the 

complaint I filed on behalf of my clients is groundless and baseless.  If that were so, ELIOT has 

opportunities to attack the pleading, but instead he has chosen to attack me.   

ELIOT asserts that my involvement in alleged misconduct relating to the probate of his 

parents’ estates (the “Estates”) prohibit me from representing my clients. ELIOT’S motion is full 
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of libelous innuendo but devoid of any facts that illustrate misconduct or any participation in the 

probate proceedings on my part.   

In contrast, my attached affidavit contains my sworn denials of any involvement in the 

probate matters in Palm Beach County, including any involvement in alleged misconduct. 

Absent a factual record from which this court can render a decision, ELIOT’S motion must fail. 

 C. ELIOT’S motion fails to set forth a legal standard or authority necessary for the 

court to grant the relief he has requested.  Thus, his motion is not well grounded in law. 

 ELIOT’s third-party claims, counterclaims, and motion to disqualify and strike pleadings, 

merely recite ELIOT’s theories and positions but fail to establish that there are a set of facts 

which exist that would entitle him to the relief he demands as a matter of law.  Instead of setting 

out the facts and law for the court, he proffers theory and innuendo, stating that this is “my 

position” and then asking the court to investigate and figure out whether his “position” has any 

merit.     

D.  ELIOT’s counterclaim was manufactured for the improper purpose of 

disqualifying me and denying my client’s their choice of counsel.  In so doing, he is 

attempting to needlessly increase the expense of litigation. 

As noted in Freeman, supra, granting a motion to disqualify “destroys a relationship by 

depriving a party of representation of their own choosing”.  The clients I represent in this matter 

have chosen to act jointly, in large part, to efficiently prosecute their common claims while 

reducing the associated legal fees and costs. ELIOT’s efforts appear to be targeted to increase the 

expense and time needed for all parties to resolve this matter.   

E.  ELIOT’S counterclaim and motion were manufactured for the improper 

purposes of harassment and attempting to cause harm to my reputation and those of my 

clients.  
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 ELIOT is currently utilizing this same abusive litigation tactic in the Probate proceedings in 

Palm Beach County, FL.  On or about January 2, 2014, ELIOT filed a motion in the probate estate of 

Simon Bernstein styled as follows: 

 

MOTION TO: 

(I) STRIKE ALL PLEADINGS OF MANCERI AND REMOVE HIM AS 

COUNSEL; (II) FOR EMERGENCY INTERIM DISTRIBUTIONS AND 

FAMILY ALLOWANCE; (III) FOR FULL ACCOUNTING DUE TO 

ALLEGED THEFT OF ASSETS AND FALSIFIED INVENTORIES; (IV) NOT 

CONSOLIDATE THE ESTATE CASES OF SIMON AND SHIRLEY BUT 

POSSIBLY INSTEAD DISQUALIFY YOUR HONOR AS A MATTER OF 

LAW DUE TO DIRECT INVOLVEMENT IN FORGED AND 

FRAUDULENTLY NOTARIZED DOCUMENTS FILED BY OFFICERS OF 

THIS COURT AND APPROVED BY YOUR HONOR DIRECTLY; (V) THE 

COURT TO SET AN EMERGENCY HEARING ON ITS OWN MOTION DUE 

TO PROVEN FRAUD AND FORGERY IN THE ESTATE OF SHIRLEY 

CAUSED IN PART BY OFFICERS OF THE COURT AND THE DAMAGING 

AND DANGEROUS FINANCIAL EFFECT IT IS HAVING ON PETITIONER, 

INCLUDING THREE MINOR CHILDREN AND IMMEDIATELY HEAR ALL 

PETITIONER’S PRIOR MOTIONS IN THE ORDER THEY WERE FILED 

 

(See excerpts from ELIOT’S 68 page motion in the Probate proceedings in Palm Beach 

County, attached to Adam Simon’s Affidavit as Exhibit B, at p.2).  

 

In the motion, ELIOT demands from the probate court a myriad of relief including not 

only disqualifications of a number of attorneys, but also the judge, himself.  ELIOT’s motions 

are designed to harass the court, and its officers. Where there has been alleged misconduct in the 

probate proceedings it is my understanding that such misconduct has been reported to both the 

authorities and the court.   

One of the main reasons ELIOT files such motions is in an attempt to freely slander and 

libel anyone whom he confronts that does not do what he says when he says its.  In his motion, 

ELIOT states about my client, Ted Bernstein, and Tescher and Spallina, the former attorneys for 

Simon and Shirley Bernstein and their Estates as follows: 

12. That due to the Proven and Admitted Felony acts already exposed and being 
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prosecuted, the ongoing alleged criminal acts taking place with the Estates assets, the fact 

that Spallina and Tescher are responsible not only for their alleged criminal acts 

involving Fraud on this Court and the Beneficiaries but are wholly liable for the 

FELONY acts of Moran of FORGERY and FRAUDULENT NOTARIZATIONS, is just 

cause for all of the fiduciaries of the Estates and Trusts and counsel thus far be 

immediately removed, reported to the authorities and sanctioned by this Court. This 

disqualification and removal is further mandated now as Theodore, Spallina, Manceri and 

Tescher all have absolute and irrefutable Adverse Interests now with Beneficiaries and 

Interested Parties, especially Petitioner who is attempting to have them prosecuted 

further for their crimes and jailed and all their personal and professional assets 

seized through civil and criminal remedies and their reputations ruined for their 

criminal acts against his Mother and Father’s Estates and Trusts.” (emphasis added.) 

(See Exhibit B attached to Adam Simon’s Affidavit at par. 12). 

  

ELIOT’S bold-faced, glaring description of his own malicious intent proves beyond 

doubt his contempt for the judicial system, officers of the court, and members of his own family.  

ELIOT even has the audacity to demand from the probate judge, that he rule on all of ELIOT’S 

previously filed and pending motions in the “order they were filed.”   (See Exhibit B at pg. 2 of 

68, attached to Adam Simon’s Affidavit). 

In ELIOT’s motion to disqualify and strike pleadings pending before this court, ELIOT 

states in pertinent part as follows: 

Defendant, A. SIMON, can no longer be unbiased either as counsel for himself or others, 

especially where there is adverse interest in the matter that could put him behind bars for 

felony crimes alleged herein, that he is a central party to.” (Dkt. #58 at Par. 70). 

ELIOT spews such false allegations with malicious intent and to cause harm. I, for one, 

can no longer permit ELIOT to wreak havoc in this litigation free from fear of any meaningful 

sanction.  Which is why, if the court denies ELIOT’s motion to disqualify me, I shall file a 

separate motion seeking sanctions from the Court that will include, but are not limited to, 

withdrawal of ELIOT’s filing privileges absent leave of the court for each pleading and/or 

motion he desires to file in this matter in the future.   
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G. ELIOT’S motion is styled as a motion to disqualify and strike pleadings actually 

seeks relief well beyond that. 

ELIOT, in his motion to disqualify and strike pleadings seeks a myriad of relief from this 

court far too extensive to regurgitate in full.  Suffice to say however, that his demand for $8 

million from me, in a motion to disqualify, provides additional irrefutable evidence that he has 

filed this motion for an improper purpose.  The number $8 million is tossed about by ELIOT 

with total disregard for me or this court because he does so without a shred of evidence to 

support it.  

ELIOT’s prayers for relief also demand that this court order all children and 

grandchildren of Simon Bernstein to seek their own separate counsel.  Such a demand is 

designed solely to increase the cost and expense of this litigation beyond the point of any rational 

economic sense.  Again, ELIOT makes these demands purportedly on behalf of relatives whom 

are not represented in this litigation, because they were not named by the Insurer in its 

interpleader action nor by any other party to the litigation. Also, neither ELIOT nor any of the 

relatives purportedly represents can offer any evidence or documentation that would support a 

claim to the Policy proceeds.   That would explain their absence in this case.  

 H. ELIOT’S motion violates the Northern District’s Local Rules, LR 7.1 in that it 

exceeds page limitations without leave of the court. 

LR 7.1. Briefs: Page Limit 

 
Neither a brief in support of or in opposition to any motion nor objections to a report and 

recommendation or order of a magistrate judge or special master shall exceed 15 pages 

without prior approval of the court. Briefs that exceed the 15 page limit must have a table of 

contents with the pages noted and a table of cases. Any brief or objection that does not 

comply with this rule shall be filed subject to being stricken by the court. 
 

ELIOT’S motion is over twice the length permitted by LR 7.1 and it was filed without 

leave of the court.  In addition, the motion also contains over 125 pages of exhibits.  Most of 
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ELIOT’S motion is devoted to the probate proceedings in Palm Beach County, Florida as 

opposed to the issues in the case at bar.  In fact all of ELIOT’s pleadings in this matter violate 

this rule.  ELIOT’s 34 page motion to disqualify with over 120 pages of exhibits is likely the 

shortest pleading he has filed in this matter to date.  For violating LR 7.1, ELIOT’s motion 

should be stricken by the court.   

CONCLUSION 

 ELIOT, as movant, had the burden of establishing the facts showing that the drastic 

remedy of disqualifying me as attorney for my clients is required in this instance.  ELIOT failed 

to proffer any factual record in support of his motion.  ELIOT also failed to articulate any legal 

authority supporting his motion and the myriad of relief he requests from this court.  For all the 

foregoing reasons, this court should deny ELIOT’S motion to disqualify and strike pleadings, in 

its entirety. 

Dated: January 17, 2014  By: s/Adam M. Simon 

Adam M. Simon (#6205304)  

 303 E. Wacker Drive, Suite 210  

       Chicago, IL 60601 

       Phone: 313-819-0730 

       Fax: 312-819-0773 

       E-Mail: asimon@chicagolaw.com 

Attorneys for Plaintiffs and Third-Party 

Defendants 

Simon L. Bernstein Irrevocable 

Insurance Trust Dtd 6/21/95; Ted 

Bernstein as Trustee, and individually, 

Pamela Simon, Lisa Friedstein and Jill 

Iantoni, Adam M. Simon, David B. 

Simon, STP Enterprises, Inc., and The 

Simon Law Firm 
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IN THE I.TNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6121195,

by Ted S. Bemstein, its Trustee, Ted S.

Bernstein, an individual,
Pamela B. Simon, an individual,
Jill Iantoni, an individual and Lisa S.

Friedstein, an individual.

Plaintiff,

V.

HERITAGE UNION LIFE INSURANCE
COMPANY,

Defendant,

HERITAGE UNION LIFE INSURANCE
COMPANY

Counter-Plaintiff

SIMON BERNSTEIN IRREVOCABLE
TRUST DTD 6121195

Counter-Defendant
and,

FIRST ARLINGTON NATIONAL BANK )
as Trustee of S.B. Lexinglon,Inc. Employee )
Death Benefit Trust, UNITED BANK OF )
ILLINOIS, BANK OF AMERICA, )
Successor in interest to LaSalle National )
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and )
as purported Trustee of the Simon Bernstein )

Case No. 13 cv 3643
Honorable Amy J. St. Eve
Magistrate Mary M. Rowland

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
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IN THE T]NITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6121195,
by Ted S. Bernstein, its Trustee, Ted S.
Bernstein, an individual,
Pamela B. Simon, an individual,
Jill Iantoni, an individual and Lisa S.
Friedstein, an individual.

Plaintiff,

v.

HERITAGE T]NION LIFE INSURANCE
COMPANY,

Defendant,

HEzuTAGE UNION LIFE INSURANCE
COMPANY

Counter-Plaintiff

v.

SIMON BERNSTEIN IRREVOCABLE
TRUST DTD 612I/95

Counter-Defendant
and,

FIRST ARLINGTON NATIONAL BANK )
as Trustee of S.B. Lexington, Inc. Employee )
Death Benefit Trust, I-INITED BANK OF )
ILLINOIS, BANK OF AMERICA,
Successor in interest to LaSalle National )
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and )
as purported Trustee of the Simon Bernstein )

Case No. 13 cv 3643
Honorable Amy J. St. Eve
Magistrate Ma.y M. Rowland
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Irrevocable Insurance Trust Dtd 6121195,

and ELIOT BERNSTEIN

Third-Party Defendants.

ELIOT IVAN BERNSTEIN,

Cross-Plaintiff

V.

TED BERNSTEIN, individually and
as alleged Trustee of the Simon Bernstein
Irrevocable Insurance Trust Dtd, 612l 19 5

Cross-Defendant
ffid,

PAMELA B. SIMON, DAVID B.SIMON,
both Professionally and Personally
ADAM SIMON, both Professionally and
Personally, THE SIMON LAW FIRM,
TESCHER & SPALLINA, P.A.,
DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA,
both Professionally and Personally,
LISA FRIEDSTEIN, JILL IANTONI
S.B. LEXINGTON, INC. EMPLOYEE
DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC. S.B. LEXINGTON,
rNC., NATIONAL SERVICE
ASSOCTATTON (OF FLORIDA),
NATIONAL SERVICE AS SOCIATION
(OF ILLINOIS) AND JOHN AND JANE
DOES

Third-Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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AFF'IDAVIT OF ADAM M. SIMON IN SUPPORT OF
MEMORANDUM IN OPPOSITION TO ELIOT BERNSTEIN'S

MOTION TO DISOUALIFY AND STRIKE PLEADINGS

I, Adam M. Simon, Esq., pursuant to 28 U.S.C. S 1746, veriff, depose and state under

oath as follows:

1. I am over the age of twenty-one (21), and have knowledge of the facts set forth

herein and could competently testifu thereto if called as a witness.

2. I have been an attorney licensed in the State of Illinois and in good standing since

November of 1990.

3. Since 1990, I have worked in a law firm with my brother, David B. Simon known

as The Simon Law Firm. The Simon Law Firm has been as a third-party defendant in the instant

litigation by ELIOT.

4. I have also worked as assistant general counsel for a life insurance brokerage

owned by David B. Simon and Pamela B. Simon named STP Enterprises, Inc.("STP"). STP has

been named as a third parfy defendant in the instant litigation by ELIOT.

5. I am currently representing the Simon Bemstein Irrevocable Insurance Trust dtd

6121195 (the "Bemstein Trust"), Ted Bernstein, as Trustee and individually, Pamela B. Simon

(my sister-in-law), Jill Iantoni, and Lisa Friedstein as Plaintiffs. I am also representing those

parties as counter, cross, or third party defendants where they have been named as parties by

either ELIOT or Heritage Union. I am also representing The Simon Law Firm and STP as they

have been named as third-party defendants by ELIOT.

6. The goal of all Plaintiffs I represent is to prosecute their claims to the Policy

proceeds as set forth in their First Amended Complaint (Dkt. #73).
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7. The goal ofall cross, counter or third-party defendants I represent is to defeat the

counter-claims, cross-claims and/or third-party claims made against them by ELIOT.

8. I am not of the existence of any conflict among the parties I represent at this time.

Should a conflict arise, I would advise my clients accordingly.

9. I have had no involvement with ELIOT's inventions, patents, business or personal

life, outside of a limited time he was selling life insurance as an agent of STP at the same time I

was working for STP in the 1990's.

10. I verily believe that ELIOT's third-party claims filed against me, David Simon

and The Simon Law Firm were filed for the improper pu{pose of attempting to manufacture a

basis for ELIOT's motion to disqualifu.

11. Despite these manufactured claims and because my interests as a third-party

defendant are aligned with the parties I represent, I remain steadfast in my belief that I have no

conflict in this case.

12. I have had approximately three contacts with attomey, Robert Spallina and

possibly one contact with attomey, Donald Tescher. Those contacts focused on obtaining a copy

of Tescher and Spallina's file relating to the matters involved in the above-captioned litigation.

13. I had no involvement with Tescher and Spallina's representation of the Estates of

Simon or Shirley Bernstein, or Tescher and Spallina's legal representation of Simon or Shirley

Bernstein prior to their deaths.

14. I had no direct or indirect involvement whatsoever with regard to the alleged

misconduct in the probate of the Estates of Simon or Shirley Bernstein.

4
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15. It is my understanding that the alleged misconduct that occurred in the probate of

the estates of Simon and Shirley Bernstein involved document irregularities and/or notarial

misconduct.

16. I have never met or spoken with the notary who was allegedly involved in such

misconduct.

17. I did not draft any of the Wills or Trusts of Simon or Shirley Bernstein including

the Bernstein Trust Agreement at issue in this litigation.

18. I never had custody or control of the Wills, Trusts or insurance policies of Simon

or Shirley Bemstein including the Bernstein Trust Agreement.

19. I am unaware of the existence of any facts or circumstances which would prevent

me from continuing my representation of all of my clients and myself, free from any conflict of

interest or other disqualifuing factor.

20. True and correct copies of (i) a submission cover letter dated November l0,l9g5

from Patti Simosky to the Insurer; (ii) the enclosed beneficiary designation form sent to the

Insurer of the Policy; and (iii) the Insurer's letter confirming receipt of the beneficiary

designation form are attached hereto and made a part hereof as Exhibit A, Bates no. BT00002g-

8T00030.

21. True and correct copies of relevant excerpts cited from

to disqualify filed in the Estate of simon Bernstein in palm Beach

hereto as Exhibit B.

Eliot Bernstein's motion

County, FL are attached

22. I verifu under penalty of perjury, pursuant to 28 U.S.C . S 1746,that the foregoing

statements made by me are true and correct.
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EXHIBIT A

Case 1:13-cv-03643   Document 75-2   Filed 01/17/14   Page 1 of 4   PageID 865
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



S.D. lexlngfoo,lnc.
6oowEsT JrcxSoN BLVD..stJtTE 8oo.ct{CAGo. lt6066r.[3't2)993-oord.FAx{3{2]eg3.oa85

November 10, 1995

Capit.ol Bankers Life
Attn: Polieyholder Services
735 North WaEer Strreet
Post, Offi-ce 8ox 2016
Milwaukee, WI 53201

RE: Simon Bernstein
Po11cy # 1009208

To whom It, May Concern:

Enclosed please find a change of beneficary form for the above
menEioned-policy. Please Process this form effeccive
imrnediately.

AIso, please send me an endorsed copy of this form so I know that
the change has been made-

Eitti s mosky

INSURANCE COUNSELOAS WITH (IN.TEG,RI'IY)

8T000048
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Cefbl Banlaerc Life
c \filo{ t.xf :is rt€€ ,NsvedcE c&"^rr
ttr'f,!., W.b.st,trr tO &r tt6
uilr.6i, W&o^r,. t3:Ol
.r a'err.9!H

BEOUEST LETTER

TO' Caprtol Eankets Llle lnsu,ance Co

Pletse comply wilh lhe request I have checked below in connectron wrth Poicy Nuorber Inog?n8 . -

Name o{ lnsur€d SJMON BEBNSIEI-N . .- . _ -...

The Polcy i < rlef enctosed as instructed below
(lr ortr "ot] - . ._- _

O CHANGE MAIL ADOR€SS TO (Oo not s€nd Policyl

lNew Meil Address)

O POLICY LOAN (Oo nol sencl @licy)

E I request a pohcy loan ol 3

O I aeqtesl policy toan to pay current premium due.

Or lhe maxirnum loan Y6lue. i, less.

c] CHANG€ OF OIIVN€BSHIP FROM
(Print oltt owner name) (Print naw owner namc)

AODRESS

O EXTENOEO TERM INSURANC€ {Do nol send Policy)
lreQuegllhallheE:l!ndedTermln3utanceproyisionb€op€rativ€asanontorteilurevalue.iaayailabtc: andanyelecltoobyrnefot
applrcation ol th€ asiomatrc premium loan provision noty on lil€ ryith the Cempany ls h€reby revoked-

g AUTOMATTC PREUIUM LOAN (Oo 
^ol 

send Poticy)
Mako lh€ Auto{Tratc Pramrum Loan grovrsioa arlective. l, provided in ihe policy

O PAID-UP INSURANC€ (Scnd Policy)

I requesl that lne Prid'Up lnsorance provision be op€rative as a Gonlorl€itrjra value. il avattabta

O CASH SURBENDER (Senct Policyl
Pay all cagh sur.ender eguilies to rn! and as constderalion lor such payrn€6t. I surrender my Policy

E CHANG€ OF NAME BY MABRIAGE OR OTHERWISE (Do noi send Po|icy}
Changs name ol: CJ lnsur€d O Owner

From lo-
(Print old n me) (Print new narnel

Stats reascm fo, chan-oe: -
(ll lh6 p€rson whose namc is io be ch.nged is lhe policyholdtr. tolh lne old and lhe new narne ol lhe pottcyhordermusr be signedat lhe
botlom O, thiB rcqucsl l€rler on tha liGG -P.r3onat Sig:talure ol Policyholder "i

P CH.{NGE BENEFICIARY AS FOLLOTT{S: (Do not caod Policy)

Seneliciaries (Givs lull name. .gc, and r.lationship lo lnsuredl

Primary: {Pay€c et dcath ol lrcurqd}

LASALLE NATIONAL TRUS?, N.A. TRUSTEE

Successor: {Substilui! payee il no P.imary plyee lavthg}

SIMON BERNSTEIN IRREVOCABLE INSIJRANCE TRUST DA,TED JI'NE 2I. 1995 TRUST

O OTHER FEOUEST (Wrlle reque6l 8nd send Oohcy. rt rl rs to be chaoged )

O.te

Personal Signatqre of Polcyhorc,e. {O6.ner,
FHSI tt,79l

Oate

B?O000se
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CopitolBonkers Life

Cao.iclBsnls[L'ltlnsorancpCmoanr EL13 J?2.jt{3. gOO.
gor r9r9r r^r eor.agilloi"i
Grcan"iite. SC ?960?.3 I g:November 27, 1995

LASALLE NATIONAL TRUST. N.A.
AS SUCESSOR TRUSTEE
c/0 r,lAT r oNAL sERvt cE Ass0c .
600 V. JACKSON BLVD, SUITE 8OO

cHlcAGo , tL 6056t

RE: S,t'lOtl BERNSTEIN
Pol i cy #t009208

Dear S ir./ltadam:

The executed beneficiary change for the above mentioned
policy is as follows:

PRI''IARY-LASALLE NATIONAL TRUST,t'I.A.
TRUSTE E

CONTI}ICENT-StHON BERNSTE IN INS.
TRUST DATID 6/21/95.

This letter will serve as an endorsement to your policy.
PLEASE ATTACH THIS TETTER TO YOUR POLICY.

Capitol Bankers Life lnsurance Cornpany is happy to be of service
to you. lf we can be of any further assistancc, please feel free
to cont,act our office at l-800-825-0001.

Sincerely,
CBL Service Ccnter

A eenber Or lhe Norlh Arncr;c8nLila *sB&!s Conoarry
Fasil, ol Coo9sfries

8T000030
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l}lTIM CMCLTI COURT OF THE FIFTEEN JLTDTCIAL CIRCLIIT
IN AN-D FOR PALIvI BEACH COLrhiTY, FI.ORIDA

CASE 1.,O. -i020 I 1CP000653)OffXSB

HON, JL}GE MARTN{ H. COLIN

tN RE: TIIE ESTA'IE OF

SHIRLEY'BERNSTEI}.I.
Deceased

ELIOTIVAN BERNSTEN" PRO SE
PET'ITTONEII

V.

TESCHER& SPALLIN{ P.A., (Al.lD ALLPARTNEF*S,
ASSOCTAI'ES AND OF COUNSEL),
ROBfi Kl L. SPALLINA, HSQ, PIIRSONALLY'
R0BERT L. SPAt.l JNA, ESQ.. PROFESSIONALLY,
DONALD R 'TESCI.IER, ESQ.. PIIRSONALLY.
DONALD R. ]'ESCIIER, ESQ., PROFESSIONAI.LY,
]'HEODORI' STLTART BERNSTEIN" INDruTDUALLY,
TI{LODORE STUART BERI\-S]EIN. AS ALLEGED
PERSONAL REPRESI.J }ITATTVE,
THTJODORE STUAR'I' BERNSTEIN, AS AILEGED
.TRUS'INE AND SUCCESSOR TRUSTEI' PERSONALLY,
II{EODORE STLi;\RT BERNSTI'IN, AS ALLEGED
TRUS'I'IiE AND SUCCESSOR TRUSTEE,
PTTOTESSIONALLY
TT MONORb S'IT] ART RE.RNS'IFJN, AS'TRUSTEE FOR

HIS CHILDREI.i,
LTSA SLM FRIEDSTEIN,I.NDIVIDUAILY AS A
BENbFICIARY,
LISA SIIE FRiEDSTEIN, AS TRIJSTEE FOR I{ER
CHILDRT]N,
JILL T,IARLAIANTOM, INDIVIDUAT,I,Y AS A
BENEFTCIARY,
JILI,MART,A LINTOM, AS TRUSTEE FORHER
CHILDREN,
PAIVIELA BETH S] MON. N'DI\.TDUAI,I-Y,
PAUTELABETH SL\ION, AS TRUSTEE FOR HER
CIIILDREN.
MARI( MANCERI, ESQ., PERSOI$AI .l.Y,
NIARK IUAN CERI, ESQ., PROF.tr-S SI ONALI Y,
MARK R. M.ANCERI, P.A. (AN-D ALL IIAFTFIERS.
ASSOCIATES AND OF COUNSEI,)

tllthroush {VI
2,2014 @ 1:32:49 AM

COPY
Jouru Couurv BnANcH OFncE

OPIGINAI RF,CEIVED

.l.{i'l u 2 tuit

dHARON R. BOCK
:LERK & COMPTBOLLER

']AI f\, BFACFI GoUNw

Thursday, J

ge1of68

fr
..rL
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JOSHUA ENNIO ZANDER BERNSTEIN (ELIOT
MINOR CHILD)
JACOB NOAH ARCHIE BERNSTEIN (ELIOT
MINOR CHILD)
DANIEL ELIJSHA ABE OTTOMO BERNSTEIN
(ELTOT MrNOR CHrLD)
ALEXANDRA BERNSTEIN (TED ADI]LT
CHILD)
ERIC BERNSTEIN (TED ADULT CHILD)
MICHAEL BERNSTEIN (TED ADI.]LT CHILD)
MATTI{EW LOGAN (TED',S SPOUSE ADULT
CHILD)
MOLLY NORAH SrMON (PAMELA ADULT
CHILD)
JULIA IANTOM * JILL MINOR CHILD
MAX FRIEDSTEIN _ LISA MINOR CHILD
CARLY FRIEDSTEIN _ LISA MINOR CHILD
JOHN AND JANE DOE',S (1-5000)

I

MOTION TO:
(n STRIKE ALL PLEAI}INGS OF MANCERI Ah{D REMOYE HIM AS
COT]NSELI OD FOR EMERGENCY INTERIM DISTRIBUTIONS AITID

FAMILY ALLOWAIT{CE: {IIII FOR FULL ACCO[IIITING DUE TO
ALLEGED TIIEFT OF ASSETS AND FALSIFIED INVENTORIES: fIV) NOT

CONSOLIDATE THE ESTATE CASES OF SIMON AI\[D SHIRLEY BUT
POSSIBLY INSTEAp DISOUALTF"T YOUR HONOR AS A MATTER.9F

LAW DUE TO DIRECT I1YVOLYEMENT IN FORGED Ah[D
FRAUDULENTLY NOTARIZED DOCUMENTS FTLED BY OFFICERS OF
THIS COTJRT AND APPROYED BY YOT]R HONOR DIRECTLY: (Y) TIIE

COURT TO SET AN EMERGENCY TIEARING ON ITS OWIY MOTION DUE
TO PROVEN FRAUD AND FqRGERY IN THE ESTATE OF SHIRLEY

CAUSED IN PART BY OFFICERS OF'TIIE COURT AND THE DAMAGING
AI\D DAIIGEROUS FINAIICIAL EFFECT IT IS IIAVING ON PETITIONER.
INCLUDING THREE MINOR CHILDREN AND IMMEDIATELY IIEAR ALL

PETITIONER'S PRIOR MOTIONS IN THE ORDER THEY WERE TILED

COMES NOW, Eliot Ivan Bemstein ("Petitioner"), 4s Beneficiary and Interested

Party both for himself personally and for his three minor children who may also be

Beneficiaries and Interested Parties of the Estate of Shirley Bernstein ("Shirley") as Guardian

Motions (l)throueh (V)

Thursday, January 2, 2014 @ 1:32:49 AM
Page 2 of 58
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L__

and Trustee, pRO SE1, and hereby files this his Motion to @ STRIKE ALL PLEADINGS OF

MANCERI AND REMOVE HIM AS COIINSEL; GD FOR EMERGENCY INTERIM

DTSTRIBUTIONS AND FAMILY ALLOWANCE; (m) FOR FULL ACCOLINTING DUE To

ALLEGED TTmFT oF ASSETS AND FALSIFIED INVENTORIES; (IV) NOT CONSOLIDATE

THE ESTATE CASES OF SIMON AND SHIRLEY BI""TT POSSIBLY INSTEAD DISQUALIFY

YOUR HONOR AS A MATTER OF LAW DUE TO DTRECT I}WOLVEMENT IN FORGED

AND FRAUDULENTLY NOTARIZED DOCUMENTS FILED BY OFFICERS OF THIS

COI]RT AND APPROVED BY YOUR HONOR DIRECTLY; ($ THE COURT TO SET AN

EMERGENCY HEARING ON ITS OWN MOTION DIJE TO PROVEN FRAUD AND

FORGERY IN THE ESTATE OF SHIRLEY CAUSED IN PART BY OFFICERS OF THE

COTIRT AND TTM DAMAGING AND DANGEROUS M{ANICTAI, EFFECT TT IS HAVING

ON PETrIIONER INCLUDING THREE MINOR CHILDREN AND IMMEDIATELY HEAR

ALL PETMONER'S PRIOR MOTIONS IN THE ORDER THEY WERE FTLED dAtEd JANUAry

02,2014 and in support thereof states, on information and be[ee as follows:

BACKGROI]I\iD

1. That first off, Judge Martin Colin may not be able to review these Motions herein,

including requests for Emergency Hearings to be scheduled immediately, as possible

I pleadings in this case are being filed by Plaintiff ln Propria Persona, wherein pleadings are to be considered

without regard to technicalities. Propria, pleadings are not to be held to the same high standards of perfection as

practicing lawyers. see Haines v. Kerner 92 Sct 594, also See Power 914 Fzd t459 (11th Cir1990), also See Hulsey v'

Ownes 63 F3d 3S4 (5th Cir 1995). also See ln Re: HALL v. BELLMON 935 F.2d 1105 (10th Cir. 1991)"'

ln puckett v. CoL it was held that a pro-se pleading requires less stringent reading than one drafted by a lawyer

(456 F2d 233llgTlsixth Circuit USia). tustice Black in Conley v. Gibson, 355 U.S. 41 at 48 (1957)"The Federal

Rules rejects the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the

outcome and accept the principle that the purpose of pleading is to facilitate a proper decision on the merits."

According to Rule g(f) FRCp and the State Court rule which holds that all pleadings shall be construed to do

substantial justice.

Motions (l) throueh (V)

Thursday, January 2,2014 @ 1:32:49 AM

Page 3 of 68
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Disqualification of Judge Colin is asserted in Motion for valid legal reasons under law and it

would appoff improper under law for a Judge to adjudicate his own Disqualification Motion.

As Emergency Hearings due to life threatening situations thrust upon Petitioner by Fiduciaries

and Counsel in these matters, who have been proven to have committed criminal acts in and

upon this Court and the Beneficiaries as fully defined herein and in prior unheard Motions and

Petitions filed by Petitioner since May 2013 and largely unheard by this Court, ruling on these

Motions herein must be had be NON CONFLICTED justices of the Court who are not involved

in the nexus of events defined herein. That Petitioner is requesting this Court take Judicial

Notice of the criminal acts proven of Offrcers of the Court and others and make on its own

Motion an EMERGENCY I{EARING FOR EMERGENCY RELIEF to Petitioner and his three

minor children, which would have to be heard in a timely fashion as Emergencies.

2.ThatPetitioner prudently filed all ofthe following Motions and Petitions in the

Estates of Shirley and Simon timely since May 2013 that remain largely unheard in particular

to each Motion within the pleadings and languishing before the courts of Judge French and

Your Honor and that have not been responded to by several of the Respondents since May 2013

and may impart their default as well;

PRIOR MOTIONS AI\D PETITIONS FILED BY PETITIONER

i. That on May 6, 2013 Petifioner filed an "EMERGENCY PETITION TO: FREEZE ESTATE
ASSETS, APPOINT NEW PERSONAL REPRESENTATTVES, IITVESTIGATE FORGED
AND TRAUDULENTDOCUMENTS SUBMITTED TO THIS COURT ANDOTHER
INTERESTED PARTIES, RESCIND SIGNATURE OF ELIOT BERNSTEIN IN ESTATE OF
SIMON/SHIRLEY BERNSTEIN AI\[D MORE." Filed in both estates.

. www.iviewit.tvl20l3O506PetitionFreezeEstates.pdf l5th Judicial Florida Probate Court and

. www.iviewit.tvl20l305l2MotionRehearReopenObstruction.ndf US Distict Court Southern Disfrict
of New York, Most Honorable Shira A. Scheindlin. Pages 156-582 reference estate matters in Simon
and Shirley as it relates to RICO allegations.

Motions (l) throueh (V)

Thursday, January 2,2Ot4 @ 1:32:49 AM
Page 4 of 68
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ii. Thar on May 2g,z0l3,Petitioner filed a "RENEWED EMERGENCY PETITION" in the estates

of Shirley and Simon.

. www.iviewit.tvl20 I 3052gRenewedEmergencyPetitionShirley.pdf

iii. That on June 26,2013, Docket #39 Petitioner filed in both estates a 'MOTION TO: CONSIDER
IN ORDINARY COURSE THE EMERGENCY PETITION TO TREEZE ESTATE ASSETS,
APPOINT NEW PERSONAL REPRESENTATIYES, II{VESTIGATE FORGED AND
FRAUDULENT DOCUMENTS SUBh{ITTED TO THIS COURT ANDOTHER
INTERESTED PARTTES, RESCIND SIGNATURE OF ELIOT BERNSTEIN IN ESTATE OF
SHIRLEY BERNSTEIN AI{D MORE FILED BY PETITIONER"

. www.iviewit.tvl20 I 3O626MotionReconsiderOrdinaryCourseShirley.pdf

iv. That on July t5,ZO1?, Petitioner filed a "MOTION TO RESPOND TO TIIE PETITIONS BY
THE RESPONIIENTS" in both estates.

. www.iviewit.tvl2O I 307 I 4MotionRespondPetitionShirley.pdf

v. That on luly 24,2013, Petitioner filed a'.IIIOTION TO REMOYE PERSONAL
REPRESENTATIVES" for insurance fraud and more inboth estates.

. www.iviewit.tvl20 I 30T24ShirleyMotionRemovePR.odf

vi. Thaton August 2&,z0l3,Petitionerfiled a"IIOTICE OFMOTION FOR: INTERIM
DISTRIBUTION FOR BENEFICIARIES NECESSARY LryING EXPENSES, FA]VIILY
ALLOWAI\CE, LEGAL COUNSEL EXPENSES TO BE PAID BY PERSONAL
REPRESENTATIVES AIYD REIMBURSEMENT TO BENf,FICIARIES SCHOOL TRUST
FUNDS" in both estates.

. www.iviewit.tvl20l30S2SMotionFamilyAllowancesHlRlEY.pdf

vii. That on September 04,2A13, ELIOT filed Docket #TBD, in the estate of Simoru a 'NOTICE OF
EMERGENCY MOTION TO FREEZE ESTATES OF SIMON BERNSTEIN DUE TO
ADMITTED AND ACKNOWLEDGED NOTARY PUBLIC FORGERY, FRAI]DAND
MORE BY THE LAW FIR]VT OF TESCITER & SPALLINA, P.A, ROBERT SPALLINA AI{D
I'ONALD TESCHER ACTING AS ALLEGED PERSONAL REPRESENTATIVES AI\D
THEIR LEGAL ASSISTANT AND NOTARY PUBLIC' KIMBERLY MORAN: MOTION
FOR INTERIM DISTRIBUTION DUE TO EXTORTION BY ALLEGED PERSONAL
REPRESENTATryES AND OTIIERS; MOTION TO STRIKE TIIE MOTION OF
SPALLINA TO RDOPEN TIIE ESTATE OF SHIRLEY; CONTINUED MOTION FOR
REMOVAL OF ALLEGED PERSONAL REPRESENTATTVES AND ALLEGED
SUCCESSOR TRUSTEE." Hereby incorporated by reference in entirety herein.

- www.iviewit.tvl20l30904MotionFreezeEstatesSHlRlEYDueToAdmittedNotar.vFraud.pdf .

viii. That on September 21, 2013 Petitioner filed in the IN TIIE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT COURT ILLINOIS EASTERN DMSION, Case No.. l3-cv-
03643,an Answer and Cross Claim titled'ELIOT Mlt BERNSTEIN ("ELIOT") (1) ANSWER
TO JACKSON NATIONAL LIFE INSURANCE COMPAI\IY ("JACKSON') ANSWER AIYD
COI'NTER.CLAIM AIYD TIIIRD-PARTY COMPT,AINT FOR INTERPLEADER AND (2)
CROSSCLAIM."

Motions (llthrough (V)

Thursday, January 2,2014 @ 1:32:49 AM
Page 5 of 58
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x.

. www.iviewit.tvl20130921 AnswerJacksonSimonEstateHeritage.pdf

That on October 10, 2013 Petitioner filed in Shirley's estate case Motions titled,

(D MorroN To oRDERALL IIOCUMENTS BOTH CIRTInED Ar\DVERTFTEn
REGARDTNG ESTATES OF SHTRLEYAND SIMON (STMON'S DOCUMENTARE
REQUESTEI} AS TT RELATES TO SHIRLEY'S ALLEGED CEANGES IN
BE}TEBICIARIES) BD SENT TO ELIOT AND HIS CHILDREN IMMEDIATELY IN
PREPARATION FOR THE EVIDENTIARY HEARING ORDERED BY TEIS COURT

or) MoTroN To FoLLow uP oN SEPTEMBER 13,2013 HEARING AND CLARIFY
AND SET STRAIGHT TIIE RECORD

(IIT) MOTION TO COMPEL FOR IMMEDIATE, EMERGENCY RELIEF!!!,INTERIM
DISTRIBUTIONS AND FAMILY ALLOWANCE FOR ELIOT, CAI{DICE & IHEIR
THREE MINOR CHILDREN DUE TO ADMITTED AIID ACKNOWLEDGED FRAUD
BY FIDUCIARIES OF'THE ESTATE OF SHIRLEY AIYD ALLEGED CONTINUEI)
EXTORTION

(IY) MOTION TO CORRECT AI\ID DETERMINE TEE BEI\MflCIARIES OF THE
ESTATf, BASED ON PRIORCI.]OSING OF THE EST,dTE THROUGII FRAUD ON
TEE COURT BY USING FRAUDULENT IX)CTIMENTS SIGNED BY SIMON WIIILE
HE WASDEADAND POSITED BY SIMON IN THIS COURTWHENHE WAS DEAI)
AS PART OF A LARGER FRAUD ON TflE ESTATE BENEFICIARIES

(v) MoTION TO ASSTGN NEW PERSONAL REPRESENTATTVES AnD ESTATE
COT]NSEL TO THE ESTATE OF SEIRLEY FOR BREACHES OF FIDUCIARY
DUTIES AND TNUST, VIOLATIONS OF PROFESSIONAL ETHICS, VIOLATIONS
oF LAW,INCLUDING BUTNOT LIII{ITED TO ADMITTED AtiD
ACKNOWLEDGED FRAUD, ADnIIT'IED AtaD ACKNOWLEDGED FRAUD ON THE
COURT, ALLEGED FORGERY, INSURANCE TRAUD, REAL PROPERTY FRAUD
AI\DMORE

m) MoTION FOR GUARDIAN AI) LITUM FOR THE CIIILDREN OF TED, p. SIMON,
IANTONI AND FRIEDSTEIN AI\D ASSIGN ATRUSTEE AD LITUM FORTED FOR
COMLICTS OFINTEREST, CONVERSION AND MORE

(vrr)MoTroN To RECoNSIDER Ar{D RESCTND ORDERTSSUED By THrS COURT
$RDERON NOTICE OFEMERGENCYMOTION TO FREEZE ASSETS'ON
SEPTEMBER 24TH FOR ERRORS AIID MORE AI\ID

(VIID MOTION TO RECONSTDERAT\D RESCIND ORDERISSUED By THIS
COURT *AGREED ORDERTO REOPEN TgE ESTATE AIID APPOINT SUCCESSOR
PERSONAL REPRESENTATIVES' ON SEPTEMBER 24TH FOR ERRORS ANI)
MORE

. www.iviewit.tvl20l3l0l0MotionCompelFreezeYouHavetheRighttoRemainSilent.pdf

That on October 10,2013 Petitioner filed in Simon's estate, a *PETITION TO DDTf,RMINE
AIYD RELEASE TITLE OF EXEMPT PROPERTY.'

. www.iviewit.tvl20I3I0l0PETITIONDETERMINERELEASETITLEOFEXEMPTPROPERTYJOS
HUAKIA.pdf

Motions (U through (V)

Thursday, January 2,2014 @ 1:32:49 AM
Page 6 of 68
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xtl.

ThAt ON DCCEMbCT 08, 2OI3 PCtitiONCr fiICd iN thE IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT COURT ILLINOIS EASTERN DIVISION, Case No.. l3-cv-
03643,amotion title4 6(1) MOTION TO STRIKE PLEADINGS AI\aD REMOVE ADAM
SIMON FROM LEGALREPRESENTATION IN THIS LAWSTIIT OTHER TIIAIY AS
DEFENDAIYT FOR FRAUD ON THE COURT AI{D A,BUSE OF PROCESS AND (2)
MOTION TO REMOYE ADAM SIMON TROM LEGAL REPRESENTATIOX OX-T.EruTf
OFAftY PARTIES IN THIS LAWSUIT OTIIERTHAI\I AS A TIETENDAIYT pRO SE or
Rf,PRESENTEI} BY INDEPENDENT NON.CONFLICTED COT'NSEL'

' lwvw.iviewit.tvl20 1 3 l208MotionShikepleadineAdamsimonForFraudoncourt.pdf

That on December 10,2013 Petitioner filed in the estate of Shirley, an Objection titled*BEITEFICIARY AND INTERESTED PARTY ELIOT BERNSTEII{- OEIECTIONS TO
SUCCESSOR PERSONAL REPRESENTATTVE'S OBTECTIONS TO FIRST SET OF
INTERROGATORIES AND FIRST REQUEST FORPRODUCTION OFDOCUMENTS
AF{D THINGS PROPOUNDED BYF'TTOT BERNSTEIN'

. lylvw.iviewit.fvl2ol3l2lopetitionerobjectionToobiectionsToDiscoverv.pdf

That on December 10,2013 Petitioner filsd in the estate of shirley, a..MorIoN To rAx
ATTORNEY'S F'EES AND COSTS AT\iD IMPOSE SAIICTIONS.'

. www.iviewit.tvl20 13 12 I 0TaxAttomeyFees.odf

Thd on Decembr 17,2013 Petitioner filed in the estate of Simon, a'OBJECTION TO MOTION
TO STRJKE PETITION TO DETERMINE AND RELEASE TITLE OF E)(EMPT PROPERry-

. www.iviewit.tvl2o13l2lTObiectionToMotionReKlAFrench.pdf

xlll-

xlv.

3. That the following Motions and Petitions were filed by Petitioner in the courts that

remain unheard other than limited items by this Court, including Motions for all ofthe

following,

i. MOTION TO FREEZE ESTATE ASSETS,
ii. MOTION TO APPOINT NEW PERSONAL REPRESENTATIVES,
iii. MOTION TO INVESTIGATE FORGED AND FRAUDULENT DOCI.IMENTS SUBMTTED TO

THIS COURT AND OTHER INTERESTED PARTIES,
iV. MOTION TO RESCIND SIGNATURE OF ELIOT BERNSTEIN IN ESTATE OF SHIRLEY

BERNSTEIN,
MOTION TO RESPOND TO THE PETITIONS BY THE RESPONDENTS,
SECOND MOTION TO REMOVE PERSONAL REPRESENTATIVES,
MOTION FOR INTERIM DISTRIBLNION FOR BENEFICIARIES NECESSARY LIVING
E)(PENSES,

viii. MOTIONFORFAMILYALLOWANCE,
ix. MorIoN FoR LEGAL couNSEL EXPENSES To BE pArD By PERSONAL

REPRESENTATIVES,
MOTION FOR REIMBURSEMENT TO BENEFICIARIES SCHOOL TRUST FUNDS,
SECOND MOTION TO FREEZE ESTATES OF SIMON BERNSTETN DUE TO ADMITTED
AND ACKNOWLEDGEDNOTARYPUBLIC FORGERY, FRAUD AND MORE BYTHE LAW
FIRM OF TESCHER & SPALLINA, P.A., ROBERT SPALLINA AND DONALD TESCHER

Motions (l) through (V)

Thursday, January 2,20t4 @ 1:32:49 AM
Page 7 of 68

v.
vi.
vii.

x.
xi.

*
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, January 22, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Cross−Plaintiff Eliot
Bernstein must file proof of service of his cross−claims with the Court in accordance with
Federal Rule of Civil Procedure 4(m) by no later than 1/31/14. Otherwise, his
cross−claims may be dismissed pursuant to Rule 4(m). Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT COURT ILLINOIS 

EASTERN DIVISION 

SIMON BERNSTEIN IRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95, ) 

Plaintiff, 

v. 

) 
) 
) 
) 
) 

HERITAGE UNION LIFE INSURANCE) 
COMPANY, ) 

) 
Defendant. ) 

---------------------------------------------------- ) 
HERITAGE UNION LIFE INSURANCE) 
COMPANY, ) 

Counter-Plaintiff, 

v. 

) 
) 
) 
) 
) 

SlMON BERNSTEIN JRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95, ) 

Counter-Defendant, 

and, 

FffiSTARLINGTON NATIONAL 
BANK, as Trustee of S.B. Lexington, 
Inc. Employee Death Benefit Trust, 
UNITED BANK OF ILLINOIS, BANK 
0 F AMERICA, successor in interest to 
"LaSalle National Trust, N.A.", 
SIMON BERNSTEIN TRUST, N. A., 
TED BERNSTEIN, individually and 
as alleged Trustee of the Simon 
Bernstein Irrevocable Insurance Trust 
Dtd. 6/21195, and ELIOT BERNSTEIN, 

Third-Party Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------------------------- ) 
ELIOT IV AN BERNSTEIN, 

Case No. 13-cv-03643 

Honorable Amy J. St. Eve 
Magistrate M;tt'Y M. Rowland 

Answer Amended Complaint 
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EXHIBIT 1 - MARK R. MANCERJ WITHDRAW AL AS COUNSEL IN THE ESTATE 
OF SIMON AND SHffiLEY BERNSTEIN AND WILLIAM STANSBURY CREDITOR 

CLAIM. 
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EXHIBIT 2 - DONALD TESCH ER, ESQ. RESIGNATION AS COUNSEL IN ALL 
BERNSTEIN RELATED MATTERS AND WITHDRAW AL AS PERSONAL 

REPRESENTATIVE I EXECUTOR I TRUSTEE TO THE EST ATE OF SIMON 
B STEIN 

.. 
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EXHIBIT 3 - SPALLINA INSURANCE CLAIM SIGNED AS TRUSTEE OF THE LOST 
OR SUP RESSED TRUST. 

Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 105 of 147   PageID 985
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 106 of 147   PageID 986
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 107 of 147   PageID 987
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 108 of 147   PageID 988
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 109 of 147   PageID 989
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 110 of 147   PageID 990
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 111 of 147   PageID 991
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 112 of 147   PageID 992
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 113 of 147   PageID 993
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 114 of 147   PageID 994
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Case 1:13-cv-03643   Document 78   Filed 01/23/14   Page 115 of 147   PageID 995
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



EXHIBIT 4 - LETTERS TO SPALLINA FROM HERITAGE ADDRESSED TO 
SPALLINA AS LASALLE NATIONAL TRUST, N.A. C/O ROBERT SPALLINA 

USTEE 
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LETTER 1 - HERITAGE TO SPALLINA AS TRUSTEE OF LASALLE NATIONAL 

TRUST, N.A., DATE OCTOBER 09, 201 2 

---·- ·--~---------- ·-------------··--------
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LETTE ERITAGE TO SPALLINA AS TRUSTEE OF LASALLE NATIONAL TRUST, 
N.A., DA ED NOVEMBER 05. 2012 

- - - ··----- -- ·-- . 
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LETTER 3- HERITAGE TO SPALLINA AS TRUSTEE OF LASALLE NATIONAL 
TRUST, N.A., DATED NOV MBER 29, 2012 

- -- ---- --- --- . -·----------
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LETTER 4 - HERITAGE TO SPALLINA S TRUSTEE OF LASALLE NATIONAL TRUST, N.A .. 

DATED DECEMBER 07, 2012 

\,' ,. 
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/ 
Heriaud & Genin, Ltd. 

Tamar S.P. Genin 
(312) 616-1806 , 
tspg@hghustlaw.com 

Ms. Pamela B. Simon 
950 North Michigan Avenue 
Apt. 2603 
Chicago, Illinois 60611 

Dear Pam: 

Attorneys At Law 
161 North Clark Street - Suite 3200 

Chicago, Illinois 60601 
Fax: (312) 6.16-1808 

I 

~~-~----
-. ~-~vember 28, 20 ~ 

-~ 

Please accept my apologies for my delay in sending you this letter. I had meant 
to send it to you soon after we spoke about my discussions with your parents' estate 
planning attorney, Robert Spallina. I know that it came as a shock when I told you 
that I was informed~- S~at you, Ted and your respective family lines 
have not been provided forl:iilcfer yourparents' estate plan and that your other three 
siblings have been provided for. Therefore, I thought that this follow-up letter was 
important. 

As you may recall, I wrote to Mr. Spallina to request copies of your mother's 
Will, Trust and related financial information so that we could factor in a projected 
value of your remainder interest in your mother's Trust and analyze whether we 
should make any revisions to your and Scooter's estate plan in light of your mother's 
passing. We followed up with him after not receiving the requested information. In 
the end, I received an email from him in which he wrote "Please call me." 

During my discussions with Mr. Spallina, he told me that you, Ted and your 
family lines were treated as "deceased" under your mother's trust because you and 
Ted were active in the bUSinesses, and that each of y'01-l received a bush1ess as a gift 
from your parents. Mr.. Spallina went on to say that your parents thought that they 
had adequately provid d for you cpid Ted as a result of the gift of the business 
int_erests and that the wanted to provide for the other three children under their 
estate plan. I listened o what Mr. Spallina said. However, I knew ha~d on our series 
of discussions over the years that, in fact, you clid--;;t receive any gift of ~~ 
interest from your pare ts. . Jb 1, ,,fo . ~ iZ-/i!~ 

Following is my nderstanding of the circumstances under which· you obtained 
your father's interest i S.T.P .. Enterprises, Inc. ("STP"), which I understand can be 
supported by documen ation: 

• You and Scooter "stepped-in" and took over the running of Si's 
businesse (including SB Lexington, . Cambndge Associates and others) 
following our father's open heart surgery at Northwestern in February of 
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ris. Pamela B. Simon 
November 28, 2011 
Page 2 

1987, where he also contracted Hepatitis C and was told that he could 
no longer work full time. Following this, Si moved full time to Florida. 
He traveled to Israel later that year and contracted pneumonia. 

I 
e Upo9-·reyiewing the books, you and Scooter realized that Si's businesses 

were failing, an employee was stealing money and Si owed millions of 
dollars in unpaid bills and unpaid debt. In addition, you were receiving 
call after call from various banks asking for repayment. 

e At that time, the ALPS was in its infancy. The promoter/agency was 
Ca..."nbridge Associates, owned 50% by Dov Kaha..Tla and 50% by Si with 
the positive arbitrage owned 25% by each of CG\filbridge, KGN, Bruce 
Nickerson and Scooter. 

e In August 1988, Dov was exposed by you, and you and Scooter bought 
out Dov's 50% share for $3,300/month for 3 years and re-formed STP to 
own and market the ALPS. 

o The first ALPS funding was on October 25, 1988. Even though your 
father was not involved in the day-to-day operations of STP, and you and 
Scooter were buying out Dov, your father insisted on owning a 50% share 
in STP, with each of you and Scoote,r receiving a 25% share. 

e To protect your reputation and save Si from bankruptcy, you and Scooter 
decided to work 7 days a week and to forgo receiving most of your share 
of the net income from the business for a number of years to turn Si's 
situation around. During this time, however, your father continued to 
receive his 50% share of the net income and had his debt re-financed 
and re-paid by STP. 

e Ultimately you and Scooter were compelled to buy your father out 
b ecause he was doing business in Florida on behalf of others in a 
manner t..11.at was jeopardizing the relationships that you and Scooter had 
made through your efforts. You and Scooter paid top dollar 
($6.5 million) to buy 0ut your father's interest after the two of you had 
turned STP into a success. Although neither you nor Scooter thought 
that such a large sum was reasonable, you felt good knowing that it 
should take care of him and your mother for life . ' 

0 Just months ·after you purchased your father's interest in STP, you 
discovered that your father was doing business in direct competition with 
STP and utilizing STP information on his web page. 

In addition, I recall based on our discussions that you and Scooter decided to 
help your parents by purchasing their Chicago condominium afte.r they decided to 
move to St. Andrews. I understand that the two of you paid above full price with no 
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'. 

sales commission during a time when units were not selling at all, much less at full 
price. I also recall tltat the condo's furnishings were included in the purchase price 
even though your parents ultimately took an antique bench with them. 

I do not see how either of these transactions with your parents could in any way 
be viewed as gifts that they made to you, and thus, justify their decision to cut you, 
Molly and future descendants of yo-Jr family line out of receiving assets under their 
estate plan. I sug~st that you talk this over with your father . Perhaps a review of the 
facts of the transactions will help his recollection about what actually occurred during 
the period when he was ill. 

It is not the natural course to cut out certain family lines (Mr. Spallina agreed 
with me on this), and doing so 'could result in rifts between family lines for generations 
to come. I expect that this is not the type of iegacy that your father would like to leave 
behind. In my experience, a child and that child's line are cut out only in extreme 
circumstances. 

It is not too late for your father to change the current course. Since each of 
you, Ted, Lisa and Jill have your own independent wealth, perhaps at death your 
father could provide for your brother, Eliot, who is in need of financial assistance, and 
then divide the remainder of your parents' assets (after any debts, taxes and expenses} 
between the grandchildren so that each grandchild feels that he or she has been 
treated the same as his or her cousins. Obviously generation-skipping transfer 
("GST") taxes would need to be considered, but under current tax law, potentially up 
to $10 million could be transferred between y0ur parents to the grandchildren's 
generation without triggering a GST tax. 

S~cer/I 
I 
I .,/0 
i 1}'!/YL.:Y~· 

/ 

====================================================================== 
IRS CIRCULAR 230 NOTICE: To comply with requirements imposed by the IRS, we 
inform you that any federal tax advice contained in this letter (including any 
enclosures) is not intended or wri{ten to be used, and cannot be used, for the 
purposes of avoiding penalties under the Internal Revenue Code. If this letter contains 
federal tax advice and is distributed to a person other than the ad,dressee, each 
subsequent reader is notified that such advice is being delivered to support the 
promotion or marketing by a person other than Heriaud & Genin, Ltd. . Each such 
taxpayer should seek advice based on the taxpayer's particular circumstances from an 
independent adviser. 

/ 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, January 23, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Because Heritage Union
Life Insurance Company is the named Defendant in this lawsuit despite Jackson National
Life Insurance Company's allegations that Heritage is a predecessor in interest, the Court
directs Jackson's attention to Federal Rule of Civil Procedure 25(c), which pertains to the
substitution of parties.Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Friday, January 24, 2014:

            MINUTE entry before the Honorable Mary M. Rowland:All matters relating to the
referral of this action having been concluded, the referral is closed and the case is returned
to the assigned Judge. Judge Honorable Mary M. Rowland no longer referred to the
case.Mailed notice(gel, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Friday, January 24, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Eliot Bernstein's oral request
for an extension of time is granted. Eliot Bernstein's reply to his motion to disqualify
counsel [63] shall be filed by 1/31/14. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Friday, January 31, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Eliot Bernstein's second oral
request for extension of time is granted. Eliot Bernstein's reply to his motion to disqualify
counsel [63] shall be filed by 2/5/14. No further extensions. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Friday, January 31, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Status hearing set for 2/6/14
is stricken and reset to 2/12/2014 at 08:30 AM.Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, February 4, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: The Court grants Heritage's
motion to amend the attorney appearances in this matter and its notice of removal [87].
See 28 U.S.C. § 1653. The Court also grants Heritage's motion for an extension of time to
respond to Plaintiffs' Amended Complaint. Heritage must answer or otherwise plead by
2/12/12. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )

)
Plaintiff, )

)
v. )

)
HERITAGE UNION LIFE INSURANCE CO., )

)
Defendant. )

__________________________________________)
HERITAGE UNION LIFE INSURANCE CO., )

)
Counter-Plaintiff, ) Case No. 13 C 3643

)
v. ) Judge Amy St. Eve

)
SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )

)
Counter-Defendant, )

)
)

FIRST ARLINGTON NATIONAL BANK, et al., )
)

Third-Party Defendants. )
__________________________________________)
ELIOT IVAN BERNSTEIN, )

)
Cross-Plaintiff, )

)
v. )

)
TED BERNSTEIN, )

Cross-Defendant, )
)

PAMELA B. SIMON, et al., )
)

Third-Party Defendants. )
)

__________________________________________)
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ORDER

The Court, in its discretion, denies pro se Cross-Plaintiff Eliot Bernstein’s motion to
disqualify Plaintiffs’ counsel and to strike the pleadings [63].

STATEMENT

On May 20, 2013, Defendant Jackson National Life Insurance Company (“Defendant” or
“Jackson”), as successor in interest to Heritage Union Life Insurance Company (“Heritage”),
filed an amended notice of removal pursuant to 28 U.S.C. § 1441, removing the present lawsuit
from the Circuit Court of Cook County based on the Court’s diversity jurisdiction.  See 28
U.S.C. § 1332(a).  In their First Amended Complaint, Plaintiffs allege a breach of contract claim
against Defendant based on Defendant’s failure to pay Plaintiffs proceeds from the life insurance
policy of decedent Simon Bernstein.  Before the Court is pro se Cross-Plaintiff Eliot Bernstein’s
(“Eliot”) motion to disqualify Plaintiffs’ counsel and to strike the pleadings.  For following
reasons, the Court, in its discretion, denies Eliot’s motion.

BACKGROUND

In their First Amended Complaint, Plaintiffs, who are the Bernstein Trust and four of the
five adult children of decedent Simon Bernstein, allege that at all times relevant to this lawsuit,
the Bernstein Trust was a common law trust established in Chicago, Illinois by Simon Bernstein. 
(R. 73, Am. Compl. ¶¶ 1, 7.)  Plaintiffs assert that Ted Bernstein is the trustee of the Bernstein
Trust and that the Bernstein Trust was a beneficiary of Simon Bernstein’s life insurance policy. 
(Id. ¶¶ 2, 4.)  In addition, Plaintiffs allege that the beneficiaries to the Bernstein Trust are all of
Simon Bernstein’s children, including Eliot, although Eliot did not consent to being a Plaintiff in
this lawsuit.  (Id. ¶¶ 5, 8.)  According to Plaintiffs, at the time of his death, Simon Bernstein was
the owner of the life insurance policy and the Bernstein Trust was the sole surviving beneficiary
under the policy.  (Id. ¶ 20.)  Following Simon Bernstein’s death on September 13, 2012, the
Bernstein Trust, by and through its counsel in Palm Beach County, Florida, submitted a death
claim to Heritage under the life insurance policy at issue.  (Id. ¶ 22.)

On June 26, 2013, Jackson filed a Third-Party Complaint and Counter-Claim for
Interpleader pursuant to 28 U.S.C. § 1335(a) and Federal Rule of Civil Procedure 14 seeking a
declaration of rights under the life insurance policy for which it is responsible to administer.  In
its Counter-Claim and Third-Party Complaint for Interpleader, Jackson alleges that it did not
originate or administer the life insurance policy at issue, but inherited the policy from its
predecessors.  (R. 17, Counter ¶ 2.)  Meanwhile, it is undisputed that no one has been able to
locate a fully executed copy of the Bernstein Trust.  (Id. ¶ 19.) 

On September 22, 2013, Eliot filed pro se Cross-Claims against Ted Bernstein and
Plaintiffs’ counsel Adam Simon, among others.  (R. 35, Cross-Claim.)  Construing his pro se
allegations liberally, see Luevano v. Wal-Mart Stores, Inc., 722 F.3d 1014, 1027 (7th Cir. 2013),
Eliot alleges claims of fraudulent conversion, breach of fiduciary duty, legal malpractice, abuse
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of the legal process, common law conversion, civil conspiracy, and negligence in connection
with the administration of Simon Bernstein’s Estate in the Probate Court of Palm Beach County,
Florida.

I. Motion to Disqualify Plaintiffs’ Counsel

A. Legal Standard

When determining a motion to disqualify counsel, courts must strike a balance between
two important considerations — “the sacrosanct privacy of the attorney-client relationship (and
the professional integrity implicated by that relationship) and the prerogative of a party to
proceed with counsel of its choice.”  Schiessle v. Stephens, 717 F.2d 417, 419-20 (7th Cir. 1983).
Disqualification of an attorney is a “drastic measure which courts should hesitate to impose
except when absolutely necessary.”  Id. at 420.  Motions to disqualify should be “viewed with
extreme caution for they can be misused as techniques of harassment.”  Freeman v. Chicago
Musical Instrument Co., 689 F.2d 715, 722 (7th Cir. 1982).  The moving party has the burden to
establish facts warranting attorney disqualification.  See Black Rush Min., LLC v. Black Panther
Min., 840 F.Supp.2d 1085, 1090 (N.D. Ill. 2012).  Moreover, district courts have broad
discretion in determining whether to disqualify counsel.  See Hutchinson v. Spanierman, 190
F.3d 815, 822 (7th Cir. 1999).

B. Analysis

In his motion, Eliot argues that the Court should disqualify Plaintiffs’ counsel Adam
Simon and his law firm because it “appears” that counsel has personal feelings and emotions
involving Eliot that interfere with counsel’s ability to act independently and without malice
toward Eliot.  Also, Eliot bases his disqualification argument on the fact that he has named
Adam Simon and his law firm as Cross-Defendants in the present matter.  Eliot’s claims against
these Cross-Defendants are based on Adam Simon filing the present lawsuit instead of
submitting this dispute to the Probate Court of Palm Beach County in conjunction with Simon
Bernstein’s Estate.

Typically, motions to disqualify are premised on an attorney’s prior representation of a
client in relation to counsel’s present representation of another client and whether the matters are
“substantially related.”  See Westinghouse Elec. Corp. v. Gulf Oil. Corp., 588 F.2d 221, 223 (7th
Cir. 1978) (“Where an attorney represents a party in a matter in which the adverse party is that
attorney’s former client, the attorney will be disqualified if the subject matter of the two
representations are ‘substantially related.’”).  More specifically, “‘substantially related’ boils
down to whether the lawyer could have obtained confidential information in the first
representation that is potentially relevant in the second.” Analytica, Inc. v. NPD Research, Inc.,
708 F.2d 1263, 1266 (7th Cir. 1983).

Here, Eliot’s disqualification motion is based on Adam Simon’s conduct in the present
lawsuit as it relates to Simon Bernstein’s Estate — not any previous representation of Eliot —
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which calls into question whether Eliot has standing to bring the present motion to disqualify
because he is a third-party to the attorney-client relationship at issue.  Although district courts in
this Circuit have concluded that a third-party to the attorney-client relationship has standing to
bring a motion to disqualify, the third-party must provide evidence “clearly calling into question
the fair or efficient administration of justice.”  See Tizes v. Curico, No. 94 C 7657, 1997 WL
116797, at *2 (N.D. Ill. Mar. 12, 1997) (Williams, J.); see also Rudzinski v. Metropolitan Life
Ins. Co., No. 05 C 0474, 2007 WL 3171338, at *4 (N.D. Ill. Oct. 25, 2007) (“courts in this
Circuit largely have ... found that a third party has standing to move to disqualify opposing
counsel only if it has ‘evidence clearly calling into question the fair or efficient administration of
justice.’”); Emmis Operating Co. v. CBS Radio, Inc., 480 F.Supp.2d 1111, 1116 (S.D. Ind. 2007)
(collecting cases).

Eliot has not presented any evidence that calls into question the fair or efficient
administration of justice in the present matter to support his motion to qualify.  Instead, Eliot
attaches various unauthenticated documents concerning the Bernstein Trust, the life insurance
policy, emails, and other materials regarding the probate proceedings in Palm Beach County. 
See Devbrow v. Gallegos, 735 F.3d 584, 587 (7th Cir. 2013); Fed.R.Evid. 901.  Moreover, none
of these documents speak to Adam Simon or his representation in this matter.  In addition,
Eliot’s motion and legal memoranda are not verified pursuant to 28 U.S.C. § 1746, therefore,
Eliot bases his motion on bare-boned allegations that Adam Simon facilitated insurance fraud in
connection with bringing this lawsuit.  Without more, Eliot has not provided sufficient evidence
that clearly calls into question the fair or efficient administration of justice, and thus he does not
have standing to bring the present motion to disqualify.  Therefore, the Court denies his motion
to disqualify Plaintiffs’ counsel.

II. Motion to Strike the Pleadings

A. Legal Standard

Next, Eliot moves to strike Plaintiffs’ pleadings, which is governed by Federal Rule of
Civil Procedure 12(f).  “Rule 12(f) provides that a district court ‘may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.’”  Delta
Consulting Group, Inc. v. R. Randle Const., Inc., 554 F.3d 1133, 1141 (7th Cir. 2009) (quoting
Fed.R.Civ.P. 12(f)).  District courts have considerable discretion to strike allegations under Rule
12(f).  See id. at 1141-42.  

B. Analysis

In support of his motion to strike the pleadings, Eliot gives his version of the proceedings
in the Probate Court of Palm Beach County, including the proceedings regarding his mother’s
estate.  According to Eliot, the alleged misconduct in probate court involves Robert Spallina, his
parent’s estate planner and attorney, as well as Spallina’s law firm and its staff.  In this context,
Eliot maintains that because the Bernstein Trust is lost, the insurance policy proceeds should be
paid to the Simon Bernstein Estate in the Probate Court of Palm Beach County.  In essence,
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Eliot’s motion to strike is a motion to dismiss this lawsuit and remand it to the Probate Court of
Palm Beach County.  Not only does the Court lack jurisdiction to remand this matter to the
Florida probate court, but Eliot’s motion seeks a final determination of the merits of Plaintiffs’
claims, which is a remedy the Court cannot grant at this procedural posture.  To clarify, Eliot’s
pro se status does not absolve him from complying with the federal and local procedural rules. 
See Pearle Vision, Inc. v. Romm, 541 F.3d 751, 758 (7th Cir. 2008).  As the Supreme Court
instructs, “we have never suggested that procedural rules in ordinary civil litigation should be
interpreted so as to excuse mistakes by those who proceed without counsel.” McNeil v. United
States, 508 U.S. 106, 113, 113 S.Ct. 1980, 124 L.Ed.2d 21 (1993).  Accordingly, Eliot, just like
other civil litigants, must follow the procedural rules and bring the proper dispositive motions at
the appropriate time.  In addition, Eliot must follow the Northern District of Illinois Local Rules,
such as Local Rule 7.1, in which he must ask for leave of court before filing a brief over fifteen
pages long.  His memorandum in support of the present motion is over 60 pages long and his
reply brief is approximately 132 pages long.

Moreover, Eliot’s memoranda in support of the present motion is filled with accusations
and allegations that he has also brought in the Probate Court for Palm Beach County regarding
the Simon Bernstein Estate and his mother’s estate.  (R. 35, Ex. 1, Probate Hr’g Tr.; R. 75-3, Ex.
B, 1/04/14 Probate Motion.)  As discussed, the Federal Rules of Civil Procedure apply to the
present proceedings, including Rule 11, which grants the Court discretion to sanction a litigant’s
misconduct, including a pro se litigant’s misconduct.  See Cooney v. Casady, 735 F.3d 514, 518,
523 (7th Cir. 2013).  Conduct that warrants Rule 11 sanctions includes filing claims that are
frivolous or malicious, filing legally baseless claims, or bringing claims for an improper purpose,
such as for the purpose of harassing parties or counsel.  See Fabriko Acquisition Corp. v. Prokos,
536 F.3d 605, 610 (7th Cir. 2008); Brunt v. Serv. Emp. Int’l Union, 284 F.3d 715, 721 (7th Cir.
2002); Independent Lift Truck Builders Union v. NACCO Materials Handling Grp., Inc., 202
F.3d 965, 968–69 (7th Cir. 2000).  Rule 11 sanctions can include monetary fines, fees, expenses,
or non-monetary sanctions.  See Fed.R.Civ.P. 11(c)(4); United States Bank Nat’l Ass’n, N.D. v.
Sullivan-Moore, 406 F.3d 465, 471 (7th Cir. 2005) (“The district court has wide latitude to
determine what sanctions should be imposed for a Rule 11 violation, and may impose
non-monetary sanctions when appropriate to deter repetition of the offending conduct.”). 

In addition to Rule 11, “federal courts have the inherent power to impose a wide range of
sanctions upon parties for abusive litigation,” in “cases in which a litigant has engaged in
bad-faith conduct or willful disobedience of a court’s orders.”  Grochocinski v. Mayer Brown
Rowe & Maw, LLP, 719 F.3d 785, 799 (7th Cir. 2013) (citation omitted).  In other words,
“[s]anctions imposed pursuant to the district court’s inherent power are appropriate where a
party has willfully abused the judicial process or otherwise conducted litigation in bad faith.” 
Tucker v. Williams, 682 F.3d 654, 661-62 (7th Cir. 2012).  Under these circumstances, the
sanction of dismissal is well within the district court’s discretion.  See Salmeron v. Enterprise
Recovery Sys., Inc.,  579 F.3d 787, 793 (7th Cir. 2009).

5
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As this case proceeds, the Court expects the litigants to act according to their Rule 11
obligations.

Dated: February 6, 2014 ______________________________
AMY J. ST. EVE
United States District Court Judge  
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Heritage Union LIfe Insurance Company
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, February 12, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve:Status hearing held on
2/12/2014 and continued to 4/22/2014 at 08:30 AM. The Court hereby lifts the stay on
discovery. Written discovery shall be issued by 2/28/14. Fact discovery shall be
completed by 6/13/14. Third−party defendants shall answer or otherwise plead to Eliot
Bernstein's third−party complaint [35] by 2/18/14. Response to any motion to dismiss
third−party complaint shall be filed by 3/11/14. Reply by 3/18/14. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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4754/YK054 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

SIMON BERNSTEIN IRREVOCABLE   ) 

INSURANCE TRUST DTD 6/21/95,  ) 

By Ted S. Bernstein, its Trustee, Ted Bernstein, ) 

an individual, Pamela B. Simon, an individual, ) 

Jill Iantoni, an individual, and Lisa S. Friedstein, ) 

an Individual,      ) 

       ) 

   Plaintiffs,   )  

       )  

v.       )  

       ) 

HERITAGE UNION LIFE INSURANCE   ) 

COMPANY,      ) 

       )     

   Defendant.   )  Case No.:  13 CV 3643 
__________________________________________) 

HERITAGE UNION LIFE INSURANCE   ) 

COMPANY,      ) Honorable Amy J. St. Eve 

       ) Magistrate Mary M. Rowland 

   Counter-Plaintiff,  ) 

       ) 

v.       ) 

       ) 

SIMON BERNSTEIN IRREVOCABLE   ) 

INSURANCE TRUST DTD 6/21/95,  ) 

       ) 

   Counter-Defendant,  ) 

       ) 

and,       ) 

       ) 

FIRST ARLINGTON NATIONAL BANK  ) 

As Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF   ) 

ILLINOIS, BANK OF AMERICA, Successor in ) 

interest to LaSalle National Trust, N.A., SIMON ) 

BERNSTEIN TRUST, N.A., TED BERNSTEIN, ) 

individually and as purported Trustee of the   ) 

Simon Bernstein Irrevocable Insurance Trust  ) 

Dtd 6/21/95, and ELIOT BERNSTEIN,  ) 

       ) 

   Third-Party Defendants. ) 

__________________________________________) 
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ELIOT IVAN BERNSTEIN,    ) 

       ) 

   Cross-Plaintiff,  ) 

       ) 

v.       ) 

       ) 

TED BERNSTEIN, individually and as alleged ) 

Trustee of the Simon Bernstein Irrevocable   ) 

Insurance Trust Dtd, 6/21/95,    ) 

       ) 

   Cross-Defendant,  ) 

       ) 

and,       ) 

       ) 

PAMELA B. SIMON, DAVID B. SIMON,  ) 

both Professionally and Personally, ADAM  ) 

SIMON, both Professionally and Personally,  ) 

THE SIMON LAW FIRM, TESCHER &   ) 

SPALLINA, P.A., DONALD TESCHER, both ) 

Professionally and Personally, ROBERT   ) 

SPALLINA, both Professionally and Personally, ) 

LISA FRIEDSTEIN, JILL IANTONI, S.B.   ) 

LEXINGTON, INC. EMPLOYEE DEATH   ) 

BENEIFT TRUST, S.T.P. ENTERPRISES, INC., ) 

S.B. LEXINGTON, INC., NATIONAL SERVICE, ) 

ASSOCIATION (OF FLORIDA), NATIONAL ) 

SERVICE ASSOCIATION (OF ILLINOIS) AND ) 

JOHN AND JANE DOES,    ) 

       ) 

   Third-Party Defendants. )  

 

MOTION TO DISMISS THIRD-PARTY COMPLAINT 

Now come Third-Party Defendants Tescher & Spallina, P.A., Donald Tescher, and 

Robert Spallina (collectively “Tescher & Spallina”), and respectfully move pursuant to Rule 

12(b)(1), (2), and (6), to dismiss with prejudice the Third-Party Complaint filed by Eliot Ivan 

Bernstein (“Eliot”), and in support thereof state as follows: 

I. INTRODUCTION 

Despite attempting to file multiple pleadings in two probate proceedings in the Circuit 

Court of Palm Beach County, Florida, In re Estate of Shirley Bernstein, cause number 
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502011CP000653XXXXSB, and In re Estate of Simon L. Bernstein, cause number 

502012CP004391XXXXSB (“the Florida Probate Actions”), Eliot has filed a rambling 70-page, 

163-paragraph Third-Party Complaint against Tescher & Spallina and others in this interpleader 

action filed by Defendant/Third-Party Plaintiff Jackson National Life Insurance Company 

(“Jackson”), as successor in interest to Heritage Union Life Insurance Company (“Heritage”). 

Eliot’s pleading should be dismissed as to Tescher & Spallina because it is not a true third-party 

complaint at all under Rule 14, but simply a wrongful attempt to expand the scope of this 

interpleader action to encompass matters that come within the probate exception to federal 

subject-matter jurisdiction, as well as parties who do not come within the scope of this Court’s 

personal jurisdiction, such as Florida attorneys Tescher & Spallina. Moreover, even if the Court 

had jurisdiction over the matters and parties in Eliot’s pleading, his claims should be dismissed 

pursuant to the doctrine of Colorado River abstention because he improperly seeks to litigate 

matters that are pending in the Florida Probate Actions. Finally, despite its bulk, Eliot’s pleading 

fails to state a claim upon which relief can be granted as to Tescher & Spallina. 

II. BACKGROUND 

Heritage had issued a life insurance policy to Simon Bernstein, who is deceased. (Doc. 

17, ¶ 15.) The Simon Bernstein Irrevocable Insurance Trust and four of decedent Simon 

Bernstein’s five adult children filed this suit seeking the proceeds of the Heritage life insurance 

policy. (See generally Doc. 17, Doc. 73.) Jackson, which was responsible for administering the 

life insurance policy after inheriting it from Heritage, did not dispute that it owed someone the 

proceeds of the insurance policy. (Doc. 17, ¶¶ 23–27.) Rather, Jackson alleged that it did not 

know who was entitled to receive the proceeds. (Id.) Jackson therefore deposited the insurance 

proceeds with the Clerk of the Court and sought to be dismissed from this matter. (Doc. 94.) 

Case 1:13-cv-03643   Document 100   Filed 02/18/14   Page 3 of 13   PageID 1243
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Page 4 of 13 

Eliot, one of Simon Bernstein’s sons, is among the potential beneficiaries of the policy, 

either as a beneficiary of the purported Bernstein Trust or as a named beneficiary of the policy. 

(Doc. 73, ¶ 8; Doc. 35, ¶ 5.) Rather than joining as a plaintiff or simply properly answering 

Jackson’s interpleader action, Eliot filed his own cross-claims and third- or fourth-party claims 

against a number of persons including, but not limited to, his siblings, his siblings’ attorney, and 

Tescher & Spallina. (See generally Doc. 35.) Eliot alleges a multitude of imagined claims 

relating to the administration of the Florida Probate Actions. (Id.) Eliot’s claims should be 

dismissed because they are not proper third-party claims, do not come within this Court’s 

subject-matter or personal jurisdiction, seek to litigate matters already before the courts hearing 

the Florida Probate Actions, and fail to state a claim upon which relief can be granted.  

III. THIS COURT SHOULD DISMISS TESCHER & SPALLINA FROM THIS 

LAWSUIT  

A. Eliot’s Third-Party Complaint Is Unrelated To The Original Complaint 

This Court should dismiss Eliot’s Third-Party Complaint pursuant to Rule 12(b)(6) 

because it is not a proper third-party claim. Rule 14 governs when a defendant seeks to assert 

claims against third-party defendants, providing in relevant part: “A defending party may, as 

third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it 

for all or part of the claim against it.” Fed. R. Civ. P. 14(a)(1). A third-party complaint 

presupposes liability on the part of the original defendant which it is attempting to pass onto the 

third-party defendant. Parr v. Great Lakes Express Co., 484 F.2d 767, 769 (7th Cir. 1973); 

MetLife Investors USA Ins. Co. v. Zeidman, 734 F.Supp.2d 304, 310 (E.D.N.Y. 2010). 

This case is exactly like Zeidman, where the court denied a defendant permission to file a 

third-party complaint in an interpleader action. Here, Jackson filed an interpleader action against 

Eliot, and therefore, Eliot is not facing any liability. Rather, as the Zeidman court observed, Eliot 
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“has the opportunity to seek to be awarded to the interpleaded funds,” Zeidman, 734 F.Supp.2d 

304, 310, and therefore Tescher & Spallina cannot be said to be liable for the claims asserted 

against Eliot. Id. As a result, Eliot’s Third-Party Complaint must be dismissed. 

B. There Is No Subject-Matter Jurisdiction 

This Court should dismiss Eliot’s Third-Party Complaint against Tescher & Spallina 

pursuant to Rule 12(b)(1) because federal courts have no jurisdiction to probate a will or 

administer an estate. Marshall v. Marshall, 547 U.S. 293, 308 (2006); Markham v. Allen, 326 

U.S. 490, 494 (1946). Even a case that meets the requirements of diversity jurisdiction cannot be 

heard by the federal court if it is a probate matter. Storm v. Storm, 328 F.3d 941, 943 (7th Cir. 

2003). The probate exception applies when the matter is actually part of a probate proceeding or 

ancillary to a probate proceeding. Id. See also Struck v. Cook County Public Guardian, 508 F.3d 

858, 859–60 (7th Cir. 2007). Excluding probate matters from federal jurisdiction ensures that the 

outcomes of such disputes will be consistent by limiting their litigation to a single court system. 

Storm, 328 F.3d at 944. State courts have nearly exclusive jurisdiction over such probate and 

probate-related matters, and therefore state judges develop a greater familiarity with such legal 

issues. Id. The probate exception also avoids unnecessary interference with the state system of 

probate law. Id.  

Here, one of the few matters that is possible to decipher from Eliot’s pleading is that he is 

seeking to litigate in this Court matters relating to the administration of the estates of his parents, 

Simon Bernstein and Shirley Bernstein, and that he already has raised in the Florida Probate 

Actions. For instance, Eliot cites to various pleadings that he filed in the Estate of Simon L. 

Bernstein matter, as well as to testimony in a hearing from the Estate of Shirley Bernstein matter 

(Doc. 35, ¶¶ 17(i)–17(vii), 18–20, Ex. 1), to support his criticisms about how the estates are 

being handled, how the proceeds are being divided among the heirs, and whether certain persons 
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were (or should be) disinherited (Doc. 35, ¶¶ 40, 57–74). In fact, Eliot believes that the proceeds 

of the insurance policy at issue should flow to one of the estates where “the Probate court would 

then rule on whom [sic] the final beneficiaries of the insurance proceeds would be.” (Doc. 35, 

¶ 94; see also Doc. 35, ¶¶ 92–93, 110.) What’s more, Eliot seeks, among other things, the 

removal of Tescher & Spallina and others from their responsibilities in the Florida Probate 

Actions. (Doc. 35, pg. 69 at ¶ (iii).) In sum, the goal of Eliot’s Third-Party Complaint is to have 

this Court involve itself in the administration of his parents’ estates and the existing Florida 

Probate Actions, which is a role outside the jurisdiction of the federal courts. Therefore, this 

Court should dismiss the Third-Party Complaint. 

C. This Court Should Abstain From Hearing the Third-Party Complaint 

Even assuming Eliot presented a proper third-party complaint over which the Court had 

jurisdiction, this Court should decline to invoke that jurisdiction pursuant to Colorado River 

abstention, named for Colorado River Water Conservation District v. United States, 424 U.S. 

800 (1976). In that case, the Supreme Court reviewed the principles that make it appropriate for 

district courts to abstain from exercising jurisdiction “in situations involving the 

contemporaneous exercise of concurrent jurisdictions, either by federal courts or by state and 

federal courts. These principles rest on considerations of ‘[w]ise judicial administration, giving 

regard to conservation of judicial resources and comprehensive disposition of litigation.’ ” Id. at 

817 (quoting Kerotest Mfg. Co. v. C-O-Two Fire Equip. Co., 342 U.S. 180, 183 (1952)); see also 

Caminiti & Iatarola, Ltd. v. Behnke Warehousing, Inc., 962 F.2d 698, 700 (7th Cir. 1992).   

Drawing from Colorado River and subsequent Supreme Court cases such as Moses H. 

Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 23–26 (1983), the Seventh 

Circuit has developed a two-part test for courts to determine whether abstention is appropriate. 

First, the court must determine whether the state and federal suits are parallel: that is, whether 

Case 1:13-cv-03643   Document 100   Filed 02/18/14   Page 6 of 13   PageID 1246
Case: 17-3595      Document: 12-3            Filed: 03/12/2018      Pages: 594



Page 7 of 13 

they include substantially the same parties and are contemporaneously litigating substantially the 

same issues in another forum. Ingalls v. AES Corp., 311 Fed.Appx. 911, 914 (7th Cir. 2008); 

Caminiti, 962 F.2d 698, 700. Second, if the suits are parallel, the court must balance several non-

exclusive factors to determine if the circumstances exist to justify abstention, including (1) 

whether the state has assumed jurisdiction over property; (2) the inconvenience of the federal 

forum; (3) the desirability of avoiding piecemeal litigation; (4) the order in which jurisdiction 

was obtained by the concurrent forums; (5) the source of governing law, state or federal; (6) the 

adequacy of state-court action to protect the federal plaintiff’s rights; (7) the relative progress of 

state and federal proceedings; (8) the presence or absence of concurrent jurisdiction; (9) the 

availability of removal; and (10) the vexatious or contrived nature of the federal claim. Ingalls, 

311 Fed.Appx. 911, 914; Caminiti, 962 F.2d 698, 700. The Colorado River Court also 

emphasized the importance of considering the extent to which there is any overriding federal 

policy in favor of or against abstention. 424 U.S. at 819. No one factor is necessarily 

determinative, and abstention should be based on weighing these considerations “in a pragmatic, 

flexible manner with a view to the realities of the case at hand.” Caminiti, 962 F.2d at 702. 

Considering the policies underlying Colorado River and the relevant factors demonstrates 

that abstention is appropriate in this case. The bedrock principles that are the foundation of 

Colorado River—conservation of judicial resources and providing for comprehensive disposition 

of litigation—support abstention, as Eliot is merely recycling the meritless allegations that he has 

already made against Tescher & Spallina and others in the Florida Probate Actions. Litigating 

those matters here would be an unnecessary waste of judicial resources, not to mention Tescher 

& Spallina’s resources in defending against Eliot’s claims. Moreover, exercising jurisdiction 

here would give rise to the possibility of a decision inconsistent with the Florida Probate Actions, 
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undercutting the desire for comprehensive disposition. These concerns dovetail with courts’ 

desire to avoid piecemeal litigation, which “occurs when different tribunals consider the same 

issue, thereby duplicating efforts and possibly reaching different results.” LaDuke v. Burlington 

Northern R.R. Co., 879 F.2d 1556, 1560 (7th Cir. 1989). The results of simultaneous litigation of 

identical issues in state and federal courts “may be both unseemly and a grand waste of the 

efforts of the parties and the courts.” Id. (quotations omitted). 

Additionally, the order in which each court obtained jurisdiction and the source of 

governing law heavily favor abstention. The Florida Probate Actions were filed prior to the 

improper third-party complaint in this case, and the Florida courts have exercised jurisdiction 

over the matters and parties in those actions. Even assuming this Court had jurisdiction over 

those same matters and parties, it would have acquired jurisdiction after the courts in the Florida 

Probate Actions, and this Court should refrain from exercising jurisdiction. Moreover, the 

Florida courts will decide the matters before them in accord with Florida law, as probate matters 

arise under state law and are a special proficiency of state courts. Struck v. Cook County Public 

Guardian, 508 F.3d 858, 860 (7th Cir. 2007). The Florida courts are substantially more familiar 

with the application of Florida law relating to probate and estate planning—and, more 

particularly, with the long history of Eliot’s attempts to assert the meritless claims of his Third-

Party Complaint—and are therefore in the best position to decide the issues within the Florida 

Probate Actions. 

The vexatious and contrived nature of Eliot’s claims also weighs heavily in favor of 

abstention. In light of the prior pendency of the Florida Probate Actions, it is difficult to conceive 

of this proceeding as anything other than reactive or vexatious. Only after having filed several 

pleadings in the Florida Probate Actions did Eliot bring his Third-Party Complaint here, which 
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appears to be little more than a transparent attempt to gain leverage. Courts have noted a number 

of questionable desires that may motivate such reactive litigation, such as delaying the progress 

of a case, imposing travel burdens on one’s adversary, and seeking to obtain strategic advantages 

based on forum-shopping. See Lumen Constr., Inc. v. Brandt Constr. Co., 780 F.2d 691, 693–94 

(7th Cir. 1985). As stated in Lumen, judicial economy is not the only casualty of such suits: “The 

legitimacy of the court system in the eyes of the public and fairness to the individual litigants are 

also endangered by duplicative suits that are the product of gamesmanship or that result in 

conflicting adjudications.” Id. at 694. 

Eliot already has burdened Tescher & Spallina (as well as the entire Bernstein family) 

with his abuse of the legal system in Florida. This Court should not allow him to do the same 

here, but should dismiss Eliot’s Third-Party Complaint based on Colorado River abstention. 

D. No Personal Jurisdiction Over Tescher & Spallina 

Pursuant to Rule 12(b)(2), this Court should dismiss the Third-Party Complaint because 

there is no personal jurisdiction over Tescher & Spallina who, as Eliot alleges, are residents and 

citizens of Florida. (Doc. 35, ¶¶ 7–9.) The Court must turn to the laws of Illinois to determine 

whether there is personal jurisdiction over a defendant. See, e.g., Kinslow v. Pullara, 538 F.3d 

687, 690 (7th Cir. 2007). The Illinois long-arm statute, 735 ILCS 5/2-209, permits the exercise of 

jurisdiction on any basis permitted by the Constitutions of Illinois and the United States. 735 

ILCS 5/2-209(c). A court may exercise personal jurisdiction over a party only when it is fair, just 

and reasonable to require a nonresident defendant to defend an action in Illinois, considering the 

quality and nature of the defendant’s acts which occur in Illinois or which affect interests located 

in Illinois. Rollins v. Ellwood, 141 Ill.2d 244, 275, 565 N.E.2d 1302, 1316 (1990). 

There are two bases for establishing personal jurisdiction: general and specific. 

Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414–16 (1984). Eliot offers no 
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suggestion that Tescher & Spallina have such extensive contacts with Illinois so as to render it 

permissible to exercise general jurisdiction. RAR, Inc. v. Turner Diesel, Ltd., 107 F.3d 1272, 

1277 (7th Cir. 1996). Eliot therefore is left with attempting to establish specific jurisdiction. 

A non-resident defendant cannot be forced to litigate in a jurisdiction as a result of some 

random contacts with the forum or the unilateral activity of the plaintiff. Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 474–75 (1985). Rather, the court must review the defendant’s acts 

directed toward the forum state because the court may assert specific jurisdiction over a non-

resident defendant only if that defendant has certain minimum contacts with the state such that 

the suit does not offend the traditional notions of fair play and substantial justice. International 

Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). The court may exercise jurisdiction over a 

defendant only if it is fundamentally fair to require the defendant to submit to the court’s 

jurisdiction with respect to the present litigation. World-Wide Volkswagen Corp. v. Woodson, 

444 U.S. 286, 292 (1980). Crucial to this analysis is proof that the defendant purposefully 

availed itself of the privilege of conducting activities in the forum state such that it should 

reasonably anticipate being haled into the state’s courts. Kinslow, 538 F.3d 687, 690–91. 

Eliot fails to offer any allegations to support Tescher & Spallina’s connections with the 

State of Illinois. Rather, Eliot (himself a resident and citizen of Florida (Doc. 35, ¶ 5)) alleges 

that Tescher & Spallina are citizens and residents of Florida who practice law in that state. (Doc. 

35, ¶¶ 7–9.) All of Tescher & Spallina’s imagined wrongful acts relate to the Florida Probate 

Actions pending in Palm Beach County, Florida. As a result, Eliot cannot satisfy the due-process 

requirements for personal jurisdiction over Tescher & Spallina, and the Third-Party Complaint 

should be dismissed. 
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E. Eliot’s Third-Party Complaint Does Not State a Claim  

Upon Which Relief Can Be Granted 

Finally, Eliot fails to state a proper cause of action against Tescher & Spallina. When 

deciding a motion to dismiss pursuant to Rule 12(b)(6), all well-pleaded facts in the complaint 

must be taken as true. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555–56 (2007). The court 

need not, however, accept as true conclusions of law. Id. “[A] plaintiff’s obligation to provide 

the ‘grounds’ of his ‘entitlement to relief’ requires more than labels and conclusions, and a 

formulaic recitation of the elements of a cause of action will not do.” Id. at 555. A complaint will 

not suffice if it merely contains naked assertions devoid of factual enhancement: “threadbare 

recitals of the elements of a cause of action, supported by mere conclusory statements, do not 

suffice.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). A motion will be granted where the 

pleadings do not “plausibly give rise to an entitlement to relief.” Id. at 679. 

Additionally, where a claim for fraud is made the pleading requirements are heightened. 

Fed. R. Civ. P. 9(b). The circumstances surrounding the fraud must be pled with particularity, 

including the identity of the person making the misrepresentation, the time, place, and content of 

the misrepresentation, and the method by which the misrepresentation was communicated to the 

plaintiff. Bankers Trust Co. v. Old Republic Ins. Co., 959 F.2d 677, 680 (7th Cir. 1992). Simply 

stated, to plead with particularity, the “who, what, where, when and how” of the fraud must be 

contained in the pleading. DiLeo v. Ernst & Young, 901 F.2d 624, 627 (7th Cir. 1990). 

Here, despite the irrelevant, pernicious rhetoric found throughout Eliot’s Third-Party 

Complaint, Eliot fails to state a claim for which this Court can grant him relief. For example, he 

fails to allege how Tescher & Spallina owed him any professional or fiduciary duties, much less 

how they breached those duties or caused him any injury. He also fails to explain with 

particularity how, when, and in what way he was defrauded by any act of Tescher & Spallina, or 
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how he was injured. Instead, Eliot presents nothing more than his own rambling speculations, 

which cannot satisfy the Court’s pleading requirements. The Third-Party Complaint should 

therefore be dismissed with regard to Tescher & Spallina. 

IV. CONCLUSION 

For the reasons stated, this Court should dismiss Eliot’s Third-Party Complaint against 

Tescher & Spallina.  Eliot’s pleading is not a proper third-party complaint under Rule 14 because 

he is not facing any liability in the interpleader action.  Additionally, even assuming Eliot’s 

pleading stated a proper third-party complaint, this Court has no subject-matter jurisdiction over 

the claims under the probate exception to federal subject-matter jurisdiction or personal 

jurisdiction over Tescher & Spallina who are citizens of Florida.  Further, this Court should 

dismiss Eliot’s claims pursuant to the doctrine of Colorado River abstention because Eliot 

improperly seeks to litigate matters that are pending in the probate court of Palm Beach County, 

Florida.  Finally, for all of its bulk, Eliot’s rambling 70-page, 163-paragraph pleading fails to 

state a claim upon which relief can be granted.    

 

WHEREFORE, Third-Party Defendants Tescher & Spallina, P.A., Donald Tescher, and 

Robert Spallina respectfully move this Court to enter an order dismissing the Third-Party 

Complaint as to them with prejudice, and granting them such other further relief that the Court 

deems proper. 
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     Respectfully Submitted, 

 

 

             

      By: __/s/ Thomas B. Underwood__________ 

       Thomas B. Underwood, Esq. 

 

 

 

 

 

 

 

Thomas B. Underwood, Esq. 

Michael D. Sanders, Esq. 

Richard J. VanSwol, Esq. 

PURCELL & WARDROPE CHTD. 

10 S. LaSalle Street, Suite 1200 

Chicago, IL 60603 

(312) 427-3900 
 
F:\TBU PUBLIC\4754 Bernstein\Motions\motion to dismiss 021814.doc 
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4754/YK054 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

SIMON BERNSTEIN IRREVOCABLE   ) 

INSURANCE TRUST DTD 6/21/95,  ) 

By Ted S. Bernstein, its Trustee, Ted Bernstein, ) 

an individual, Pamela B. Simon, an individual, ) 

Jill Iantoni, an individual, and Lisa S. Friedstein, ) 

an Individual,      ) 

       ) 

   Plaintiffs,   )  

       )  

v.       )  

       ) 

HERITAGE UNION LIFE INSURANCE   ) 

COMPANY,      ) 

       )     

   Defendant.   )  Case No.:  13 CV 3643 
__________________________________________) 

HERITAGE UNION LIFE INSURANCE   ) 

COMPANY,      ) Honorable Amy J. St. Eve 

       ) Magistrate Mary M. Rowland 

   Counter-Plaintiff,  ) 

       ) 

v.       ) 

       ) 

SIMON BERNSTEIN IRREVOCABLE   ) 

INSURANCE TRUST DTD 6/21/95,  ) 

       ) 

   Counter-Defendant,  ) 

       ) 

and,       ) 

       ) 

FIRST ARLINGTON NATIONAL BANK  ) 

As Trustee of S.B. Lexington, Inc. Employee ) 

Death Benefit Trust, UNITED BANK OF   ) 

ILLINOIS, BANK OF AMERICA, Successor in ) 

interest to LaSalle National Trust, N.A., SIMON ) 

BERNSTEIN TRUST, N.A., TED BERNSTEIN, ) 

individually and as purported Trustee of the   ) 

Simon Bernstein Irrevocable Insurance Trust  ) 

Dtd 6/21/95, and ELIOT BERNSTEIN,  ) 

       ) 

   Third-Party Defendants. ) 

__________________________________________) 
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ELIOT IVAN BERNSTEIN,    ) 

       ) 

   Cross-Plaintiff,  ) 

       ) 

v.       ) 

       ) 

TED BERNSTEIN, individually and as alleged ) 

Trustee of the Simon Bernstein Irrevocable   ) 

Insurance Trust Dtd, 6/21/95,    ) 

       ) 

   Cross-Defendant,  ) 

       ) 

and,       ) 

       ) 

PAMELA B. SIMON, DAVID B. SIMON,  ) 

both Professionally and Personally, ADAM  ) 

SIMON, both Professionally and Personally,  ) 

THE SIMON LAW FIRM, TESCHER &   ) 

SPALLINA, P.A., DONALD TESCHER, both ) 

Professionally and Personally, ROBERT   ) 

SPALLINA, both Professionally and Personally, ) 

LISA FRIEDSTEIN, JILL IANTONI, S.B.   ) 

LEXINGTON, INC. EMPLOYEE DEATH   ) 

BENEIFT TRUST, S.T.P. ENTERPRISES, INC., ) 

S.B. LEXINGTON, INC., NATIONAL SERVICE, ) 

ASSOCIATION (OF FLORIDA), NATIONAL ) 

SERVICE ASSOCIATION (OF ILLINOIS) AND ) 

JOHN AND JANE DOES,    ) 

       ) 

 Third-Party Defendants. )  

 

NOTICE OF FILING 

 

TO: See attached Service List.  

 

 YOU ARE HEREBY NOTIFIED that on February 18, 2014, we electronically filed in 

the United States District Court for the Northern District of Illinois, Eastern Division, 

Appearances by Thomas B. Underwood and Michael D. Sanders on behalf of Third-Party 

Defendants Tescher & Spallina, P.A., Donald Tescher and Robert Tescher and their Motion to 

Dismiss Third-Party Complaint, a copy of which is attached hereto and hereby served upon 

you electronically. 

 

    /s/Thomas B. Underwood   

            Thomas B. Underwood  

 

Thomas B. Underwood  
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Michael D. Sanders 

PURCELL & WARDROPE, CHTD. 

10 S. LaSalle St., Suite 1200 

Chicago, IL 60603 

(312) 427-3900 
F:\TBU PUBLIC\4754 Bernstein\Motions\NOF 001.doc 

 
 

CERTIFICATE OF SERVICE 

 

 I, the undersigned, being first duly sworn, upon oath, depose and state that affiant served 

a copy of the foregoing Notice of Filing and Document referenced herein to all attorneys of 

record, via the CM/ECF System or via U.S. Mail as indicated below, on February 18, 2014. 
 

            /s/ Thomas B. Underwood   
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SERVICE LIST 

Bernstein v. Simon, et al. 

USDC Court No. 13-cv-3643 

 

 

Eliot Ivan Bernstein 

2753 NW 34
th
 Street 

Boca Raton, FL 33434 

iviewit@iviewit.tv 

(Cross-Plaintiff) 

 

Glenn E. Heilizer  

Law Offices of Glenn E. Heilizer  

Five North Wabash Avenue  

Suite 1304  

Chicago, IL 60602  

(312) 759-9000  

glenn@heilizer.com 

(Attorneys for Third-Party Defendants JPMorgan Chase Bank, N.A.) 

 

Alexander David Marks  

Frederic A. Mendelsohn  

Burke, Warren, MacKay & Serritella, P.C.  

330 North Wabash Avenue  

22nd Floor  

Chicago, IL 60611-3607  

(312) 840-7000  

amarks@burkelaw.com 

fmendelsohn@burkelaw.com 

(Attorney for Third-Party Plaintiffs, Counter Claimant and Defendant Heritage Union LIfe 

Insurance Company)  

 

Adam Michael Simon  

David B. Simon 

The Simon Law Firm  

303 E. Wacker Drive  

Suite 210  

Chicago, IL 60601  

(312) 819-0730  

asimon@chicago-law.com 

dsimon@stpcorp.com 

(Attorney for Counter Defendant Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95, 

Counter Defendant, Cross Defendant and Plaintiff Ted Bernstein; Third-Party Defendant S.T.P. 

Enterprises, Inc., Third-Party Defendant The Simon Law Firm, Third-Party Defendant, Pamela 

Beth Simon and Third-Party Defendant, Adam M. Simon) 
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Jill Marla Iantoni  

2101 Magnolia Lane  

Highland Park, IL 60035  

(847) 831-4915  

jilliantoni@gmail.com  

(Third Party Defendant) 

 

Lisa Sue Friedstein  

2142 Churchill Lane  

Highland Park, IL 60035  

(847) 831-1360  

Lisa@friedsteins.com  

(Third Party Defendant) 

 

Jill Marla Iantoni  

2101 Magnolia Lane  

Highland Park, IL 60035  

(847) 831-4915  

jilliantoni@gmail.com  

(Plaintiff) 

 

Theodore Stuart Bernstein and 

National Service Association, Inc. (of Florida) ("NSA") 

950 Peninsula Corporate Circle, Suite 3010 

Boca Raton, Florida 33487 

tbemstein@lifeinsuranceconcepts.com 

(Third-Party Defendant) 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )

)
Plaintiff, )

)
v. )

)
HERITAGE UNION LIFE INSURANCE CO., )

)
Defendant. )

__________________________________________)
HERITAGE UNION LIFE INSURANCE CO., )

)
Counter-Plaintiff, ) Case No. 13 C 3643

)
v. ) Judge Amy St. Eve

)
SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )

)
Counter-Defendant, )

)
)

FIRST ARLINGTON NATIONAL BANK, et al., )
)

Third-Party Defendants. )
__________________________________________)
ELIOT IVAN BERNSTEIN, )

)
Cross-Plaintiff, )

)
v. )

)
TED BERNSTEIN, )

Cross-Defendant, )
)

PAMELA B. SIMON, et al., )
)

Third-Party Defendants. )
)

__________________________________________)
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ORDER

Pursuant to Heritage Union Life Insurance Company’s notice of voluntary dismissal [97], Bank
of America, successor in interest to LaSalle National Trust, is hereby dismissed, with prejudice
and without costs.  Heritage’s Rule 12(b)(6) motion to dismiss [94] is granted.  Heritage Union
Life Insurance Company is hereby dismissed as a party from this action, including dismissal of
all claims against it, with prejudice.  Heritage Union Life Insurance Company is discharged of
all liability under the Policy.

Dated: February 18, 2014 ENTERED

______________________________
AMY J. ST. EVE
United States District Court Judge
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  Third-Party Defendant JPMorgan Chase Bank, National Association 

("JPMorgan Chase Bank"), by one of its attorneys, Glenn E. Heilizer, pursuant to Fed. R. 

Civ. P. 12(c), respectfully moves for judgment on the pleadings as to the counterclaim 

and third-party complaint for interpleader by Jackson National Life Insurance 

Company.  In support of this motion, JPMorgan Chase Bank states as follows. 

  1. This lawsuit concerns the disposition of certain life insurance 

proceeds that have been deposited with the Clerk of Court by Jackson National Life 

Insurance Company. 

  2. Jackson National Life Insurance Company, now a dismissed party, 

previously filed a counterclaim and third-party complaint for interpleader with respect 

to the subject proceeds. 

  3. In its counterclaim and third-party complaint, Jackson named 

First Arlington National Bank as a party because First Arlington National Bank allegedly 

was, at one point, and the purported trustee for the "S.B. Lexington, Inc. Employee 

Death Benefit Trust." (Countercl./Third Party Cplt. ¶ 6 Dkt. #17.) Jackson further alleged 

it was unclear if such trust was properly established.  (Id.) 

  4. Following the filing of its counterclaim and third-party complaint, 

Jackson moved to substitute JPMorgan Chase Bank for First Arlington National Bank as 

third-party defendant, on the ground that First Arlington National Bank possibly had an 

indirect relationship to JPMorgan Chase Bank through a succession of mergers.  (Motion 

to Substitute Dkt. #41.) 
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  5. JPMorgan Chase Bank has appeared in this lawsuit and has 

answered Jackson's counterclaim and third-party complaint, disclaiming any direct or 

contingent interest in the life insurance policy that forms the subject matter of this 

lawsuit.  (Answer passim #61.) 

  6. No other party has contested JPMorgan Chase Bank's answer, or has 

filed any pleading or motion directed at JPMorgan Chase Bank. 

  7. Rule 12(c) provides a party may move for judgment on the 

pleadings "after the pleadings are closed" and "early enough not to delay trial."  Under 

well-established standards, a motion for judgment on the pleadings may be granted 

where the complaint's well-pleaded facts fail "to raise the possibility of relief above the 

speculative level, assuming that all well-pleaded allegations in the complaint are true."    

Simonian v. Allergan, No. 10 C 02414, 2011 WL 1599292, at *1 (N.D. Ill. April 28, 2011) 

(citations omitted).   

  8. Here, the counterclaim and third-party complaint merely questions 

whether JPMorgan Chase Bank, as indirect successor to First Arlington National Bank, 

may have some interest in the subject insurance proceeds.  JPMorgan Chase Bank's 

answer disclaims any such interest.  No other party has contended JPMorgan Chase 

Bank has any interest in the subject proceeds, or any potential role in this litigation.  

Because the pleadings demonstrate that JPMorgan Chase Bank lacks any interest in the 

subject matter of this lawsuit, in sum, a judgment on the pleadings in favor of JPMorgan 

Chase Bank, thus excusing JPMorgan Chase Bank from further participation in this  
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lawsuit, is appropriate.  See Fox and Grove v. Miller, No. 88 C 3741, 1989 WL 95810, at *1 

(N.D. Ill. Aug. 11, 1989) (interpleader defendant dismissed where he "disclaim[ed] any 

interest in the fund and does not assert any adverse claim for purposes of interpleader 

jurisdiction"). 

  Wherefore, JPMorgan Chase Bank, National Association respectfully 

requests judgment on the pleadings in its favor on the counterclaim and third-party 

complaint, without costs, and such further relief as is just and appropriate. 

     JPMORGAN CHASE BANK, 
     NATIONAL ASSOCIATION 
 
     By:       /s/ Glenn E. Heilizer                     
             One of its attorneys 
  
Glenn E. Heilizer       
Law Offices of Glenn E. Heilizer 
Five North Wabash Avenue 
Suite 1304 
Chicago, Illinois 60602 
312-759-9000 
ARDC No. 6196412 
 
Dated:  February 26, 2014 
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Wednesday, March 12, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve: Motion hearing held on
3/12/2014. Third−party defendants Tescher & Spallina's motion to dismiss third−party
complaint [100] is entered. Reply by 3/26/14. Third−party defendant JP Morgan Chase
Bank's motion for judgment on the pleadings in its favor on the counterclaim and
third−party complaint [102] is granted without costs. JPMorgan Chase Bank, N.A.
terminated. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )

)
Plaintiff, )

)
v. )

)
HERITAGE UNION LIFE INSURANCE CO., )

)
Defendant. )

__________________________________________)
HERITAGE UNION LIFE INSURANCE CO., )

)
Counter-Plaintiff, ) Case No. 13 C 3643

)
v. ) Judge Amy St. Eve

)
SIMON BERNSTEIN IRREVOCABLE )
INSURANCE TRUST DTD 6/21/95, )

)
Counter-Defendant, )

)
)

FIRST ARLINGTON NATIONAL BANK, et al., )
)

Third-Party Defendants. )
__________________________________________)
ELIOT IVAN BERNSTEIN, )

)
Cross-Plaintiff, )

)
v. )

)
TED BERNSTEIN, )

Cross-Defendant, )
)

PAMELA B. SIMON, et al., )
)

Third-Party Defendants. )
)

__________________________________________)
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ORDER

The Court grants the Third-Party Defendants’ motion to dismiss and dismisses the Third-
Party Defendants from this lawsuit [100].

STATEMENT

On May 20, 2013, Defendant Jackson National Life Insurance Company (“Defendant” or
“Jackson”), as successor in interest to Heritage Union Life Insurance Company (“Heritage”),
filed an amended notice of removal pursuant to 28 U.S.C. § 1441, removing the present lawsuit
from the Circuit Court of Cook County based on the Court’s diversity jurisdiction.  See 28
U.S.C. § 1332(a).  On June 26, 2013, Defendant filed a Third-Party Complaint and Counter-
Claim for Interpleader pursuant to 28 U.S.C. § 1335(a) and Federal Rule of Civil Procedure 14
seeking a declaration of rights under the life insurance policy for which it is responsible to
administer.  On September 22, 2013, Eliot Ivan Bernstein, a Third-Party Defendant to Jackson’s
interpleader claim, filed a Third-Party Complaint against Third-Party Defendants Tescher &
Spallina, P.A., Donald Tescher, and Robert Spallina (hereinafter “Third-Party Defendants” or
“Tescher and Spallina”).  Before the Court is Tescher and Spallina’s motion to dismiss the
Third-Party Complaint pursuant to Federal Rules of Civil Procedure 12(b)(1), (2), and (6).  For
the following reasons, the Court grants the Third-Party Defendants’ motion to dismiss pursuant
to Rule 12(b)(6) and dismisses the Third-Party Defendants from this lawsuit.  

BACKGROUND

In their First Amended Complaint filed on January 13, 2014, Plaintiffs, who are the
Bernstein Trust and four of the five adult children of decedent Simon Bernstein, allege that at all
times relevant to this lawsuit, the Bernstein Trust was a common law trust established in
Chicago, Illinois by Simon Bernstein.  (R. 73, Am. Compl. ¶¶ 1, 7.)  Plaintiffs assert that Ted
Bernstein is the trustee of the Bernstein Trust and that the Bernstein Trust was a beneficiary of
Simon Bernstein’s life insurance policy.  (Id. ¶¶ 2, 4.)  In addition, Plaintiffs allege that the
beneficiaries to the Bernstein Trust are all of Simon Bernstein’s children, including Eliot,
although Eliot did not consent to being a Plaintiff in this lawsuit.  (Id. ¶¶ 5, 8.)  According to
Plaintiffs, at the time of his death, Simon Bernstein was the owner of the life insurance policy
and the Bernstein Trust was the sole surviving beneficiary under the policy.  (Id. ¶ 20.) 
Following Simon Bernstein’s death on September 13, 2012, the Bernstein Trust, by and through
its counsel in Palm Beach County, Florida, submitted a death claim to Heritage under the life
insurance policy at issue.  (Id. ¶ 22.)  

On September 22, 2013, Eliot filed a pro se Third-Party Complaint against Tescher and
Spallina, who are Florida probate attorneys.  Construing his pro se allegations liberally, see
Luevano v. Wal-Mart Stores, Inc., 722 F.3d 1014, 1027 (7th Cir. 2013), Eliot alleges claims of
fraudulent conversion, breach of fiduciary duty, legal malpractice, abuse of the legal process,
common law conversion, civil conspiracy, and negligence in connection with the administration
of Simon Bernstein’s Estate in the Probate Court of Palm Beach County, Florida.

2
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LEGAL STANDARDS

“A motion under Rule 12(b)(6) tests whether the complaint states a claim on which relief
may be granted.”  Richards v. Mitcheff, 696 F.3d 635, 637 (7th Cir. 2012).  Under Rule 8(a)(2), a
complaint must include “a short and plain statement of the claim showing that the pleader is
entitled to relief.”  Fed. R. Civ. P. 8(a)(2).  The short and plain statement under Rule 8(a)(2)
must “give the defendant fair notice of what the claim is and the grounds upon which it rests.”
 Bell Atlantic v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (citation
omitted).  Under the federal notice pleading standards, a plaintiff’s “factual allegations must be
enough to raise a right to relief above the speculative level.”  Twombly, 550 U.S. at 555.  Put
differently, a “complaint must contain sufficient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937,
1949, 173 L. Ed. 2d 868 (2009) (quoting Twombly, 550 U.S. at 570).  “In reviewing the
sufficiency of a complaint under the plausibility standard, [courts] accept the well-pleaded facts
in the complaint as true.”  Alam v. Miller Brewing Co., 709 F.3d 662, 665-66 (7th Cir. 2013).

ANALYSIS

The Third-Party Defendants move to dismiss the Third-Party Complaint as improper
under Rule 14(a).  See Mizuho Corp. Bank (USA) v. Cory & Assoc. Inc., 341 F.3d 644, 649 (7th
Cir. 2003).  Rule 14(a) sets forth the circumstances in which a defendant may bring a third party
into a lawsuit and states in relevant part:  “A defending party may, as third-party plaintiff, serve
a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim
against it.”  Put differently, bringing in a third party “presupposes liability on the part of the
original defendant which he is attempting to pass on to the third-party defendant.”  Parr v. Great
Lakes Exp. Co., 484 F.2d 767, 769 (7th Cir. 1973); see also 6 Charles Alan Wright, Arthur R.
Miller, & Mary Kay Kane, Federal Practice & Procedure § 1441 (“Impleader, or third-party
practice as it is called in Rule 14, is the procedure by which a defendant can bring in as a
third-party defendant one alleged to be liable to defendant for all or part of plaintiff’s claim
against defendant.”).  

Here, Eliot is not an original Defendant to Plaintiffs’ First Amended Complaint in which
they bring a breach of contract claim based on Simon Bernstein’s life insurance policy against
Jackson.  Instead, Eliot is a Third-Party Defendant in Jackson’s interpleader action.  More
importantly, because Eliot is a Third-Party Defendant to the interpleader claim, he is not facing
any liability in this lawsuit.  See MetLife Investors USA Ins. Co. v. Zeidman, 734 F.Supp.2d 304,
310 (E.D.N.Y. 2010) (“Rule 14 limits a defendant to joining third parties that share or supersede
the defendant’s liability to the plaintiff.”).  Instead, Eliot is seeking damages against Tescher and
Spallina for other claims, namely, fraudulent conversion, breach of fiduciary duty, legal
malpractice, abuse of the legal process, common law conversion, civil conspiracy, and
negligence in connection with the administration of Simon Bernstein’s Estate in the Probate

3
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Court of Palm Beach County, Florida.  Rule 14(a) does not authorize Eliot to seek any such
relief in the present lawsuit because Eliot is not facing any liability in the first instance.  The
Court therefore grants Tescher and Spallina’s motion to dismiss.

Dated: March 17, 2014 ______________________________
AMY J. ST. EVE
United States District Court Judge  
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, April 22, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve:Status hearing held on
4/22/2014 and continued to 6/10/2014 at 08:30 AM. Any dispositive motions, with
supporting memoranda, shall be filed by 7/14/14. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of Illinois − CM/ECF LIVE, Ver 6,1

Eastern Division

Simon Bernstein Irrevocable Insurance Trust Dtd
6/21/95, et al.

Plaintiff,
v. Case No.:

1:13−cv−03643
Honorable Amy J.
St. Eve

Eliot Bernstein
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, June 10, 2014:

            MINUTE entry before the Honorable Amy J. St. Eve:Status hearing held on
6/10/2014 and continued to 8/14/14 at 8:30 a.m. Motion to intervene by Benjamin Brown
[110] is entered. Response by 7/1/14. Reply by 7/15/14. Any dispositive motions, with
supporting memoranda, shall be filed by 8/8/14. Mailed notice(kef, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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