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PROCEEDI

NGS

Deposition of BRIAN O CONNELL, a w tness,
taken by WIlliamE. Stansbury for the purpose of
di scovery and for use as evidence in the
above-entitl ed cause, pursuant to notice heretofore
filed, before LISA MIDRI CK, RPR, FPR, and Notary
Public in and for the State of Florida at |arge, at
515 North Fl agl er

on March 13, 2017,

Drive, West Pal m Beach, Florida,

commencing at 1:18 p. m
Ther eupon,
BRI AN O CONNELL
bei ng by the undersigned Notary Public first duly

sworn, was exam ned and testified as foll ows:
THE W TNESS: | do.
VR. FEAMAN: | think because we have

sonebody on the phone |

think we ought to go

around the room and announce.

THE WTNESS: Ckay. Brian O Connell.
M5. CRISPIN. Ashley Crispin for Brian
O Connel | .
MR. ROSE: Alan Rose for Ted S. Bernstein

as trustee.

JUDGE LEWS: Diana Lewi s, guardi an ad

Mudrick Court Reporting, Inc.
(561) 615-8181
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litemfor the Eliot Bernstein children.

MR FEAVAN:  Peter Feanman.

MR ELI OT BERNSTEIN: Eli ot Bernstein,
pro se.

MR FEAMAN. Ckay. Al right. W are
here today for the |limted purpose of taking
your sworn testinony as a wtness in connection
wth the two hearings that are set for
Thur sday, one, M. Stansbury's notion to be
di scharged fromliability fromfunding the
estate's participation in the litigation in
Chi cago, and, nunber two, the petition by the
trustee or notion to appoint Ted Bernstein as
admnistrator ad litemfor the Stansbury
litigation. 1s that your understanding --

THE W TNESS:  Yes.

MR FEAMAN: -- of why we are here today?

THE W TNESS: From what you have told ne,
yes.

MR ROSE: And before you start, just for
the record, | think | have discussed with
M. Feaman that the testinony you gave in open
court before Judge Scher on February 16th and
March 2nd of this year can be used for the

pur poses of these hearings, so we don't have to

Mudrick Court Reporting, Inc.
(561) 615-8181
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repeat those questions today.

MR FEAMAN: Yes, no objection.
MR ROSE: Ckay.
MR ELIOT BERNSTEIN. WIIl | be able to

ask questions of M. O Connell?

MR FEAMAN. Yes. This is M. Feanan.
MR ELI OT BERNSTEIN: Ckay, good. All

right.

M.

BY MR
Q
A
Q
A

MR ROSE: Subject tolimtation by
Feaman of the scope.

M5. CRISPIN. W agree on that.

MR FEAMAN.  Ckay.

DI RECT (BRI AN O CONNELL)

FEANVAN:

Just for the record state your nane.

Brian O Connell.

And you are here in what capacity today?

Personal representative of the Estate of

Si non Ber nst ei n.

Q

And you have been the personal

representative since approxinmately when?

A

Let's see. Little over two years now.

|'"d have to ook at the letters of admnistration

to be a hundred percent sure.

Q

Ckay. And let ne start then by asking,

Mudrick Court Reporting, Inc.
(561) 615-8181
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you were not in the case when M. Stansbury first
noved to have the estate intervene in the Chicago

litigation; is that correct?

A. That's correct, | was not.
Q That's when M. Ben Brown was acting as
the, | think, curator; is that correct?

A. Correct.

Q Ckay. And then did you cone in -- at what

point in the history of the estate's intervention

did you cone in? Had the notion been granted for

the estate to intervene by the tinme you cane in?
A It had.

M5. CRISPIN:.  Form
BY MR FEANAN:

Q It had? Okay. Good.

(A ai mant Stansbury's Exb. No. 1,
Successor PR s Petition for Authorization to Ente
into Contingency Agreenment with Illinois Counsel
Pending Life Insurance Litigation.)

MR FEAMAN. Let ne hand you what's been
mar ked as Exhibit 1 to this deposition which
iIs -- | handed you mine. Let nme swtch,
Ashley. Oherwise, | will forget what
questions to ask because | have ny copy

hi ghl i ght ed.

r

i n

Mudrick Court Reporting, Inc.
(561) 615-8181
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Eliot, you are not here so | can't give
you a copy, but I will just state what's been
mar ked as Exhibit 1 is a copy of the Successor
Per sonal Representative's Petition for
Aut hori zation to Enter Into Contingency
Agreenment with Illinois Counsel and Pendi ng
Life Insurance Litigation.
BY MR FEANAN:

Q Is that correct, M. O Connell?

A That's what Exhibit 1 is, correct, that
petition you just recited.

Q Ckay. And it appears to have been e-filed
by your office on Decenber 2nd, 20157

A Correct.

Q s that correct?

And is that your signature on the third

page of Exhibit 17?

M5. CRISPIN. That's it.

THE WTNESS: That's it.

M5. CRISPIN. No, you were on the page.
You were on the page right there.

THE W TNESS:  Yes.

BY MR FEANVAN:
Q And when you signed this then you

obvi ously agreed and approved to the paragraphs

Mudrick Court Reporting, Inc.
(561) 615-8181
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contained within Exhibit 1 in your allegations one
t hrough nine in the wherefore clause; is that
correct?

A Yes.

Q Ckay. And do you still agree with the
al | egations contained in paragraphs one through
ni ne?

A | do with, of course, a predicate that
exists with regard to a particular notion that was
filed, which was if M. Stansbury, your client, was
no | onger obligated to nmake the paynents to fund
the Illinois litigation, then we didn't want there
to be a void or a gap where nobody was able to fund
and proceed with that litigation. So that's why we
put this notion together in 2015 in response to a
notion | believe you had filed in 2014 to be
relieved of that obligation.

Q Ri ght .

A. So | just wanted to paint the whole
context for Judge Scher when this is being
di scussed.

Q All right. And in paragraph seven you
state in your notion that the successor personal
representative, that would be you, believes it is

in the best interests of the estate to conti nue

Mudrick Court Reporting, Inc.
(561) 615-8181
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with the life insurance litigation, correct?
Correct.

And do you still subscribe to that today?

> O >

Yes.

Q Ckay. And in paragraph nine you were
requesting court authorization to enter into a
conti ngency agreenent with the estate's counsel in
Chicago; is that correct?

A Agai n, predicated on the ruling of Judge
Scher which you are trying to obtain that your
client would no | onger be required to fund that
litigation on an hourly basis. So it has that as a
subject to, a condition, if you wll.

Q Ckay. And let nme draw your attention to
the last two pages of Exhibit 1, which is Exhibit B

to your notion.

A Actual ly there's another --

Q | know, | amgoing to get to that.

A Yeah, there's another notion after this
one.

Q Correct.

A. Right. This was a position back in "15 is
a later notion.
Q Right. M question was |et ne draw your

attention to the last two pages of Exhibit 1 which

Mudrick Court Reporting, Inc.
(561) 615-8181
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is Exhibit B to your notion.

A Ckay. Let's find Exhibit B. Here's
Exhi bit B, yes.

Q Ckay. And can you identify Exhibit B?

A That is a letter, proposed fee letter from
M. Stanos, M. Stanos being the attorney handling
the so-called Illinois litigation, of
Novenber 25th, 2015.

Q All right. And this is the contingency
fee representation offered by Stanbs and Trucco to
the estate in connection with the Chicago
litigation; is that correct?

A Right, at that point in tine, yes.

Q And at that point in time and subject to
the conditions that you have already put on it, you
were in agreenent with that offer; is that correct?

A Ri ght, subject to that condition, correct.

Q Ckay.

(A ai mant Stansbury's Exb. No. 2,
Successor PR s Amended Petition for Authorization
to Enter into Conti ngency Agreenent or Hourly Fee
Agreenent with Illinois Counsel in Pending Life
| nsurance Litigation.)

BY MR FEANVAN:

Q Let me hand you what's been narked as

Mudrick Court Reporting, Inc.
(561) 615-8181
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Exhibit 2 to this deposition.
A Thank you.
MR FEAMAN:. Sorry, you guys will have to
share.
M5. CRISPIN  Here.
BY MR FEAMAN:

Q Now, Exhibit 2 appears to be a copy of
your Successor Personal Representative's Amended
Petition for Authorization to Enter Into
Conti ngency Agreenent or Hourly Fee Agreenent wth
I1'1inois Counsel and Pending Life |Insurance
Litigation; is that correct?

A Correct.

Q Ckay. And is that your signature on page
three of Exhibit 272

A Yes.

Q And you filed, your office filed this on
Decenber 4th, 2015; is that correct?

A Correct.

Q And this petition now says that there are
two possi ble fee arrangenents going forward with
Stanbs and Trucco in the representation of the
estate in the Chicago litigation; is that correct?

A Correct.

Q Ckay. And in your notion in paragraph

Mudrick Court Reporting, Inc.
(561) 615-8181
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seven you state that you believe it's in the best
interests of the estate to continue with the life
i nsurance litigation, correct?

A That's correct.

Q Wiy do you say that?

A. Because of ny review of the case, ny
di scussions with M. Stanos about the nerits of the
case, how the case has progressed to date, that I
believe it's in the best interests of the estate to
try to recover this asset or these assets into the
estate. And that has to be done, of course,

t hrough pursuing the litigation.

Q Right. And you still believe that today?

A Yes.

Q Ckay. And | just need to go back to
Exhibit 1 briefly, if | could.

A Sur e.

Q Take a | ook at the certificate of service
of your notion, which is page four.

A | amthere.

Q Service list. |Is Alan Rose shown as a
receiver of this, a copy of this petition narked as
Exhibit 17?

M5. CRISPIN. Form
THE W TNESS: Yes.

Mudrick Court Reporting, Inc.
(561) 615-8181
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BY MR FEAMAN:

Q And where is that in the box?

A Top | eft-hand corner.

Q Ckay. Al right. And now getting back to
Exhibit 2, if we coul d.

A Yes.

Q You state that in paragraph eight,
“"lI'l'li nois counsel has agreed to waive the
out st andi ng bal ance currently due and enter into a
conti ngency agreenent (contingency agreenent), in
which Illinois counsel receives a percentage of
recovery, in lieu of charging on an hourly basis.
The contingency agreenent is attached hereto as
Exhibit B." Dd 1l read that correctly?

A Yes.

Q Was that true at the tinme that you wote
t hat ?

A Yes, because that's what Exhibit B says.

Q s that still true today?

A It's true insofar as M. Stanos woul d be
wi I ling under certain conditions to enter into a
conti ngency fee agreenent. And we have -- | have

an e-nmail avail able that states that which, of
course, would be the best way to explain it because

it's his words.

Mudrick Court Reporting, Inc.
(561) 615-8181
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Q Ckay. Do you have a copy of that with
you?

A If we don't have it, we may not. W'l
get that brought up.

Q Ckay. Al right. Now, turn to Exhibit B
of your notion, which is the fourth page fromthe
end.

A Yes.

Q Is that the sane Exhibit B that you
identified on your notion marked as Exhibit 1?

A It is.

Q All right. And Exhibit C, can you
identify Exhibit Cthat's attached to your notion
mar ked as Exhibit 27?

A Yes. That is a proposed call it fee
agreenent for M. Stanos for himto proceed on an
hourly basis in connection with the Illinois
litigation.

Q Ckay. Based on your know edge of the
estate's position vis-a-vis M. Stanos today, are
both of these fee agreenents still, for lack of a
better word, good?

A. Cenerally yes. | just want to make sure
we' ve got the exact bells and whistles on what

happens with regard -- principally any unpaid fees

Mudrick Court Reporting, Inc.
(561) 615-8181
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and costs. That's what | want to verify through
t he nost recent correspondence.

Q Ckay.

A So you get an accurate answer on that.

Q And are you okay with either fee
arrangenents for the representation of the estate
if M. Stansbury is discharged as shown by either B
or C?

A Condi tioned on M. Stansbury being
di scharged, | would be accepting of A or B or B or
Cin this case, vis-a-vis the fact that we do have
t hi s exchange of sone correspondence w th hi mabout
how much tinme he m ght have to spend on an hourly
basis. Because we do have a |limted anount of
assets in the estate, so we have to be m ndful of
that as to what's avail abl e.

Q Ckay. |If M. Stansbury was di scharged, if
his notion was granted, which fee agreenent are you
inclined to go with?

A. The fee agreenent -- so M. Stansbury --
|l et me nmake sure | have got this correct. So
M. Stansbury is out, he no | onger has an
obligation to pay, that would be ny assuned fact,

M. Feaman?

Mudrick Court Reporting, Inc.
(561) 615-8181
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A Then the beneficiaries have indicated that
they would prefer to have it, the litigation
handl ed on an hourly basis, which again to the
extent that we could acconplish that with the
anount of assets of the estate we have, | would be
accepting of that. If we could not achieve that,
because again if there weren't enough assets to
fund the litigation on an hourly basis, then |
woul d go for the contingency arrangenent.

So | give you ny thinking in ternms of
priorities.

Q Ckay. And when you say the beneficiaries,
to whom are you referring to?

A | know M. Rose, his clients have said
that. M. Morrissey has indicated that. And I
don't know what Judge Lewi s' position is precisely.
We can ask her later.

Q And who are M. Rose's clients?

A Wll, | know Ted Bernstein. And whet her
they are his clients or not, | know a nunber of
other famly nmenbers speak to him and he will pass

on fromtine to tinme his conversations that he has
had with themto us.
Q Right. Now, you are aware that M. Rose's

client Ted Bernstein is obviously a plaintiff in

Mudrick Court Reporting, Inc.
(561) 615-8181
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1| the Chicago litigation, correct?
2 A Correct.
3 MR ROSE: Object to the form
4| BY MR FEAMAN:
12:3420 5 Q But you think it's okay for M. Rose to
6| give you M. Ted Bernstein's opinion on what fee
7| agreenent the estate should be represented by in
8| the very action that M. Bernstein is suing the
9| estate of Ted Bernstein?
12:34:37 10 MR ROSE: | would object to the form and
11 al so msstates ny client, which is Ted S.
12 Bernstein as trustee. And | am speaking to
13 M. O Connell in the context of that role and
14 that role only.
12:3450 15 THE WTNESS: And | think I'd have to draw
16 back in terns of your use of the word okay. In
17 this estate, of course, we try to listen and we
18 see pl eadings and positions by all parties. So
19 to the extent M. Rose on behalf of his client
12:35:07 20 Is seeking to share a position, a thought, of
21 course we listen. W don't necessarily adopt
22 it, but we listen.
23| BY MR FEANVAN:
24 Q Ckay. So are you listening to M. Rose as
123522 25| he represents M. Bernstein as the successor

Mudrick Court Reporting, Inc.
(561) 615-8181
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trustee or as he represents M. Bernstein
i ndi vi dual | y?

A Wll, | don't think we have -- | am not
drawing that distinction. It's Alan Rose on behalf
of Ted Bernstein that we are |istening, not being
directed by.

Q And who does M. Morrissey represent?

A Sone of the grandchil dren.

Q All right. Have you ever heard of a
situation in other cases, because | know you' ve
been doing this for a lot of years representing
estates and that sort of thing, of a clainmnt being
ordered by a court to pay fees on behalf of an
estate?

A Wll, | amnot famliar with a situation
where a cl ai mant has been ordered to do this. But
it's my understanding that your client offered to
do it if he could be reinbursed if he was
successful. That's what | recall the order of
events bei ng here.

Q And your notion marked as Exhibit 2, |
beli eve, al so attaches the order of Judge Colin,
does it not?

A It does.

Q Can you find it?

Mudrick Court Reporting, Inc.
(561) 615-8181
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A Yes.

Q Do you have it there in front of you?
A Right. This one?

Q And let nme call your attention to

par agraph two. And Judge Colin said that in
paragraph two that the fees and costs incurred in
connection with the curator's work as adm ni strator
ad litemand any counsel retained by the

adm nistrator ad litem |Is that referring to

Chi cago?
A As | understand it.
Q Ckay.
A It al so says you have to | ook, of course,

for all the reasons and subject to the conditions
stated on the record.

Q Ckay.

A But that's ny interpretation he is tal king
about the Chicago litigation.

Q All right. And he said that wll
initially be borne by M. Stansbury, correct?

A. That's what the | anguage says.

Q And then M. Stansbury, after the estate
successfully intervened, M. Stansbury initially
noved to be discharged shortly after that in

Decenber of 2014, did he not?

Mudrick Court Reporting, Inc.
(561) 615-8181
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MR ROSE: Object to the form | think
that's the wong date.
THE WTNESS: There was, | know there was
a petition, and I amnot a hundred percent sure
of the date.
BY MR FEANVAN:

Q Sure. Wiat's your best recollection?
A 2014.

Q Yeah.

A Maybe Decenber.

MR, ROSE: How about Exhibit 1, which is

your exhibit, M. Feaman, says October 13,

2014, is when you filed the notion.

MR FEAMAN.  Ckay.
BY MR FEANAN:

Q So does that refresh your recollection of
when he first noved to be di scharged?

A It does.

Q Ckay. And was that shortly after the
federal court in Chicago granted the estate's
nmotion to intervene in the lawsuit, if you recall?

A. It was after that notion was granted. The
interval of tinme | amnot certain of.

Q Ckay. Paragraph eight of the notion of
M. Stansbury to be discharged, which is Exhibit A

Mudrick Court Reporting, Inc.
(561) 615-8181
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to Exhibit 1 or Exhibit 2, either one, paragraph
ei ght says that the Northern District of Illinois
granted the estate's notion to intervene on

July 28th, 2014. Do you see that?

A | do.

Q Does that refresh your recollection --
A Yes.

Q -- as to when that took place?

A It does.

Q All right. And then a little, about two
and a half nonths later then M. Stansbury's notion
to be discharged was filed; is that correct?

A Ri ght .

Q Ckay. Al right. Now, we are also here
today on a case you woul d be asked to give
testinony in the notion of the trust, successor
trustee to the Sinpn Bernstein Trust in Florida,
revocable trust, now irrevocable, to be appointed

adm nistrator ad litemin the Stansbury litigation,

correct?
A. Ri ght .
Q Ckay.
A | believe that's the next notion the court

woul d be consi deri ng.

Q Ckay. Now, do you know how |l ong M. Ted

Mudrick Court Reporting, Inc.
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Ber nst ei n has been successor trustee?

A | don't w thout | ooking at sonme docunents.
Q Ckay.

A | need to take a | ook at.

Q All right. Well, let ne ask you this.

Were you the successor personal representative
after M. Ted Bernstein had al ready becone
successor trustee?

A That | would have to guess about. |
believe in nmy own mnd that's the right sequence,

but that's why | nentioned wanting to | ook at

docunents --

Q Ckay.

A -- to be a hundred percent sure. But as |
recall it, yes, that was the flow of tine.

Q Ckay.

A That Ted Bernstein was already the

successor trustee when | becane the successor
personal representative.

Q And do you recall having a hearing before
Judge Colin concerning the validity of M. Ted
Bernstein's position as successor trustee?

A. | know there was a heari ng where that
i ssue came up. Wiether that was the subject of the

hearing or sonmehow got drawn into that, that I ama

Mudrick Court Reporting, Inc.
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little fuzzy about.

Q Ckay.

A But | renmenber it being teed up,

di scussed, there was argunent about it, and then it
for whatever reason didn't conclude, it stopped.

Q Do you recall advising Judge Colin that
Ted Bernstein is facially not qualified to be
successor trustee of the Sinon Bernstein Trust by
t he express | anguage of the trust?

MR ROSE: Object to the form
THE WTNESS: Yes. And | have a general
recoll ection of either argunent to the court or

di scussion with the court as pointing out

certain paragraphs of the trust that led to

t hat concl usi on, yes.

BY MR FEANAN:

Q Ri ght .

A But we'd have to have the transcript to
say exactly what | said, but | renmenber it
general |l y.

Q You do? Do you still hold that position
i n your |egal thinking?

A. | think -- well, couple of things. Based
on the wording of the trust |anguage with the

situati on now --

Mudrick Court Reporting, Inc.
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MR ROSE: Object to the form
THE WTNESS: -- has progressed where
you' ve had several |egal proceedi ngs before

Judge Phillips, on appeal, there have been

other matters before the court that could

affect that, which I am not opining about
because nobody has asked ne to.
BY MR FEANAN:

Q Ckay.

A But you are correct, | was drawing off the
wordi ng of the trust just the way you said it.

Q Ckay. Al right.

(A ai mant Stansbury's Exb. No. 3,
(bj ection to Accounting of Sinon Bernstein Trust by
Ted S. Bernstein, Successor Trustee, for the Tine
Period of Feb. 3, 2014 Through Mar. 15, 2015.)
BY MR FEANAN:

Q Handi ng you what's been marked as
Exhibit 3. Can you identify that for the record,
pl ease?

A. That's an objection that | filed as the
personal representative of the Estate of Sinon
Bernstein to an accounti ng that was prepared and
served by Ted Bernstein as trustee of the Sinon

Bernstein Trust.

Mudrick Court Reporting, Inc.
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Q All right. And is that your signature on
page three --

A Yes.

Q -- on Exhibit 3?2 O is that Joy
Foglietta's? |Is that yours or is that Joy's
initials for you?

M5. CRISPIN. They have all been hers.

MR FEAMAN:. They've all been hers?

M5. CRISPIN. They have all been hers.
BY MR FEANAN:

Q W11l you stipulate that Joy signed on your
behalf wth your full know edge and consent ?

A Certainly.

Q Ckay. And this appears that it was filed
by your office on Septenber 30th, 2015; is that

correct?
A That's correct.
Q Ckay. These objections to the accounting,

was there ever a hearing on these objections?
A No.
Q These objections are they still pending?
A. Still pending.
Q Ckay. Do you know if there was a revised
accounting ever done in response to the objection

that you filed on behalf of the estate?

Mudrick Court Reporting, Inc.
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A | am not sure.

MR FEAMAN: Al right. No further
questi ons.

THE WTNESS: M. Eliot, you are up.

MR. ELI OT BERNSTEI N:  Ckay.

CROSS (BRI AN O CONNELL)
BY MR ELI O BERNSTEI N:

Q First, Brian, |I'd just like to ask you
what proceedi ngs before Judge Phillips are on
appeal have anything to do with the actual |anguage
in the trust considering that previous --

(i naudi bl e)
THE REPORTER: Excuse ne, what?
BY MR ELI O BERNSTEI N:

Q What proceedi ngs before Judge Phillips are
on appeal possibly, you know, had anything to do
with the actual |anguage in the trust?

M5. CRISPIN:. Form

MR. ELI OT BERNSTEI N:  Ckay.

THE W TNESS: The proceedings that | am
referring to had to do with the validity of the
trust.

BY MR ELI OI' BERNSTEI N:
Q Ckay. So that's not a construction

hearing where the terns of the trust were

Mudrick Court Reporting, Inc.
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construed, correct?
M5. CRISPIN. Form
THE WTNESS: | did not attend the
hearings, so | ambasing it on know edge that |
have from readi ng various and sundry, | guess,
orders and the appell ate proceedi ngs that have
emanated fromthat. So | don't recall there
bei ng a per se construction provision. That's
why | am giving the answer that there was an
order that upheld the validity of the trust.
And whet her or not that enconpasses the
identify of the trustee, | think, is another
I ssue probably for another day that woul d take
me at least, |1'd have to exam ne the testinony,
what Judge Phillips heard, what he ruled. And
that |, of course, haven't done, not for this
purpose as we are sitting here now certainly.
BY MR ELI O BERNSTEI N:

Q Ckay. So you actually don't know is the

answer ?
A. Again, all I know, and I will try to
explain, | guess, what | do know. There was the

hearing and then the appeal after the order was
entered upholding the validity of the trust. But

to say the scope and breadth of that as it rel ates

Mudrick Court Reporting, Inc.
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to the identity of the trustee, | don't know

wi t hout doing nore work than | have done to date,
and | don't want to do that if | don't have to,
avoi d expense to the estate.

Q Ckay. And are you aware of |anguage in
the Sinon trust that has Ted Bernstein --

(i naudi bl e)
THE REPORTER: Excuse ne?
BY MR ELI O BERNSTEI N:

Q Are you aware of any of the terns of the
trust, of the Sinon trust, that state that Ted
Bernstein is considered predeceased for all
pur poses of the Sinon trust?

A Yes.

MR ROSE: Object to the form Gve ne a
second.
THE WTNESS: So we have an objection and

t hen a yes.

MR ELI OT BERNSTEIN: Ckay. | heard the
obj ecti on.
BY MR ELI OI' BERNSTEI N:

Q Ckay. And then are you aware of a
February 2014 court order by Judge Colin ordering
all record docunents, including originals held by

-- (i naudi bl e)

Mudrick Court Reporting, Inc.
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THE REPORTER: Excuse ne?
BY MR ELI OI' BERNSTEI N:
Q -- Donal d Tescher and Robert Spallina to
be turned over?

M5. CRISPIN:. | think this is outside the
scope of the direct, so | amgoing to object to
this line of testinony.

MR ELI OT BERNSTEIN. Ckay. He can
answer, though.

M5. CRISPIN. Actually I don't think he
can.

MR ELIOT BERNSTEIN: Well, we'll reserve
It to take it up with the judge.

M5. CRISPIN. Eliot, this is Ashley
Crispin. Did you cross notice this deposition?

MR ELI OT BERNSTEIN: | just got notice of
It that it was going on.

M5. CRISPIN  Ckay.

MR ROSE: Are you on a speaker phone, by
t he way?

BY MR ELI OI' BERNSTEI N:
Q Can you answer the question, please?

M5. CRISPIN. He will answer this
question, but I wll still preserve ny

obj ection that it's outside the scope, so it's

Mudrick Court Reporting, Inc.
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W t hout wai ver of that.
THE WTNESS: And | don't recall. | need
to see the order itself to give a precise
answer that you are referring to.
BY MR ELI OT BERNSTEI N

Q Ckay. Do you have all of Sinmon's origina
busi ness records and records from-- that nandated
Tescher and Spallina to turn over all the records
to the curator Benjam n Brown?

M5. CRISPIN. Same objection. You can go
ahead and answer.

THE WTNESS: Yeah, | will try to give the
best answer. | have sone records, of course,
sone business records of Sinon Bernstein. |
couldn't tell anyone that | have all because |
woul d have no basis to give a conpl ete answer
because I wouldn't have the personal know edge
as to whether | have all such records.

BY MR ELI OT BERNSTEI N
Q Ckay. Were you ordered by the court to go
to Sinon Bernstein's place of business at the tinme
and inventory his business records and equi pnent,
et cetera?
M5. CRISPIN. Same objection.
THE WTNESS: | don't recall a court order

Mudrick Court Reporting, Inc.
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that you are referring to that nandated that.

O course, as part of inventorying the assets

of the estate we have gone to a warehouse, not

me personal ly, Joy Foglietta did that. And Joy

Foglietta has been to Sinon Bernstein's hone as

part of the inventory process. So those things

have occurred.
BY MR ELI O BERNSTEI N:

Q Ckay. That order you are referring to --
(i naudi bl e)

THE REPORTER: Excuse ne, |'msorry, start
over.

BY MR ELI O BERNSTEI N:

Q That court order that you are referring
to, that order that we inventory of Sinbn's assets,
al so contained a provision for you to inventory his
busi ness office address at, | believe, 950
Technol ogy Way. Did you ever go to his place of
busi ness and copy his records?

M5. CRISPIN. Sanme objection. And | think
at this point we have gone so far afield, | am
going to instruct himnot to answer.

MR, ELI OT BERNSTEIN. Ckay.

M5. CRISPIN. You can ask your next

questi on.

Mudrick Court Reporting, Inc.
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BY MR ELI OT BERNSTEI N
Q Has there ever been a di scovery conpliance
hearing in any of the cases before any of the
j udges you are aware of?
MR ROSE: Object to the form
M5. CRISPIN. Form
THE WTNESS: | am not sure what you are
referring to as to a discovery conpliance
hearing. There's been discovery. \Wether or
not there have been hearings about discovery,
woul d have a general recollection that there
may have been. But again, the best way to
answer that would be for ne to be able to | ook
at a docket to see what's been filed in the way
of discovery and then what objections have been
made and whet her there have been court orders
entered with regard to that discovery, in this
particular case. Because | amrestricting this
now to the Sinon Bernstein estate as opposed to
the other Bernstein itens of litigation.
BY MR ELI OT BERNSTEI N
Q Have you ever sought to have Tescher and
Spal | i na deposed about m ssing records and
docunent s?

M5. CRISPIN. Form outside the scope of

Mudrick Court Reporting, Inc.
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direct.

THE WTNESS: We'd have to --

M5. CRISPIN. Go ahead and answer.

THE WTNESS: Yeah, |'d have to |l ook to
gi ve a hundred percent correct answer on that.
| would have to | ook at our pleading index to
see what we had filed in the way of fornal
di scovery with regard to Tescher and Spallina
In particular. And that | don't have anything
wth ne to do that right now

BY MR ELI O BERNSTEI N:
Q No, | am aski ng you about a deposition
Have you deposed Tescher or Spallina?

M5. CRISPIN. Same objection.

THE W TNESS: No.

M5. CRISPIN. Go ahead and answer.

BY MR ELI O BERNSTEI N:

Q Ckay. Wuldn't these records be rel evant
to the Chicago litigation?

A. | am not aware of any such rel evance to
the extent the records exist.

Q Have you instructed the litigation counse
i n Chicago to depose Tescher and Spal |l i na about any
m ssing records from Si non Bernstein?

M5. CRISPIN:. Wit one second.

Mudrick Court Reporting, Inc.
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THE W TNESS: Yeah, attorney/client
privil ege.

M5. CRISPIN. Yes, that's attorney/client
privilege. He won't be answering.

THE WTNESS: That's privil eged.

MR. ELI OT BERNSTEI N:  Ckay.

MR ROSE: Wile you are on a break, are
you on a speaker phone?

MR, ELI OT BERNSTEI N:  Yes.

MR ROSE: |s anyone present with you in
the roomthat's attending the deposition as
wel |l as yoursel f?

MR, ELI OT BERNSTEI N:  No.

BY MR ELI O BERNSTEI N:

Q Are you famliar wth the discovery sought
by Stanos in the Chicago litigation?

A General ly.

Q Ckay. Can you descri be what you are
famliar with?

A. That 1'd have to look at ny file to be a
hundred percent sure. But | can renmenber a request
to produce at sone point in tinme that he did.

Q Ckay. Do you know what Chicago litigation
counsel deposed Tescher and Spal lina about m ssing

records from Si non Bernstein?

Mudrick Court Reporting, Inc.
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A Not that | recall.

Q Al an Rose has suggested in recent papers
filed with Judge Scher that both WIIliam Stansbury
and his counsel, M. Feaman, have been copied on
conmmuni cati ons from Chi cago counsel Stanpbs and have
been at | east, quote, driving the bus on the
Chicago litigation up to now. |Is that true?

M5. CRISPIN. Form

THE WTNESS: Yeah, 1'd have to | ook at, |
guess, what the exact communication is that you
are referring to. But to try to answer your
question, there definitely is what | would call

I nformation sharing. |In other words, | know

that M. Feaman has fromtine to tine

communi cated about M. Stanbs. And | think

that's consistent wwth the proceedi ngs before

Judge Colin that enmanated in the order that's

now goi ng to be the subject of the hearing

before Judge Scher. So | amjust trying to be
hel pful with regard to your question.
BY MR ELI OT BERNSTEI N:

Q Ckay. Are you famliar with the admtted
forgeries by Tescher and Spallina enpl oyee Kinberly
Moran in the Shirley Bernstein trust case that were

deposited with the court by their law firmwhile

Mudrick Court Reporting, Inc.
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Ted Bernstein was acting as fiduciary and they were
acting as his counsel ?

MR ROSE: (Object to form

M5. CRISPIN. Form and outside the scope
of direct.

MR, ROSE: M sstates the record, m sstates
t he evidence, msstates the final judgnent
entered by Judge Colin, | nean by Judge
Phillips, beyond the scope.

M5. CRISPIN:. He is not going to answer.
Can you nove on to your next question?

BY MR ELI O BERNSTEI N:

Q Are you famliar with admtted forgeries
by Tescher and Spal lina enpl oyee Kinberly Miran in
the Shirley Bernstein trust case?

M5. CRISPIN. Again, outside the scope and
form This is alimted purpose this
deposition. M. Feaman kept his questions as
it related to the petitions that are set for
March 16th. These questions are outside the
scope. And so for this deposition for today he
won't be answering, so if you can nove on.

BY MR ELI OI' BERNSTEI N:
Q Are you famliar with Robert Spallina's

attenpt to have life insurance proceeds paid to

Mudrick Court Reporting, Inc.
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hinsel f as trustee of the Sinon Bernstein
irrevocabl e i nsurance trust?

A | am not personally aware of that, but |
have seen, | think, and specifically with regard to
your pleadings that that was raised by you. But |
don't have any personal know edge of hi m doing that
one way or the other.

Q Were you sent those docunments by ne
show ng that Robert Spallina's nane was on an
I nsurance application ordered by M. Feanman?

A Again, | amnot sure who sent it to ne.
But again, | have a general recollection of an
application for the paynent of insurance proceeds.
But when it was, what exactly it said, | can just
give you a very generalized recollection.

Q Are you aware if Ted Bernstein or Al an
Rose has ever deposed Tescher and Spallina about
m ssing records and the forgeries?

M5. CRISPIN. Sanme objection, but you can

answer .

THE WTNESS: | amnot aware that they
have.
BY MR ELI OT BERNSTEI N
Q Are you aware that Robert Spallina

admtted to falsifying part of the Shirl ey

Mudrick Court Reporting, Inc.
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Bernstein trust?
M5. CRISPIN. Qutside the scope and form
He is not going to answer that today.
MR ELI OT BERNSTEIN: Ckay. Relevance is
broad, and | will note that as the objection
her e.
BY MR ELI O BERNSTEI N:
Q Are you aware of LaSalle National Trust
bei ng the primary beneficiary clained by the
I nsurance carrier Heritage?
M5. CRISPIN. Form
THE W TNESS: No. |'d have to have, iIn
terns of the beneficiary designation have to
have that in front of ne to answer that
question as to who the -- | know on the
conplaint | think the allegation was that the
claimed beneficiary was a trust of Sinon
Bernstein. | don't recall who the trustee of
it was, whether it was LaSall e Bank, an
I ndi vi dual, whoever. So that's why | am bei ng
cautious in trying to answer your question as
best that | can. But | would need nore
docunments to be able to give an exact answer.
BY MR ELI OT BERNSTEI N

Q Are you aware that the Sinon Bernstein

Mudrick Court Reporting, Inc.
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Trust, N A is alleged by the carrier Heritage to
be contingent benefit of the policy?
MR ROSE: Object to the form
M5. CRISPIN. Form
THE WTNESS: Wll, again, to be exact,
|'d have to see the docunents that you are
referring to. | know the position of the
estate, if this helps explain it, is that
there's no correctly designated prinmary or
conti ngent beneficiary or the funds shoul d pass
to the estate, if that helps clarify things.
BY MR ELI O BERNSTEI N:

Q So at this point you haven't seen any
docunents fromthe carrier that showed that Sinon
Bernstein Trust, N.A was the contingent
beneficiary and LaSall e National Trust was the
primary beneficiary?

A Again, | have seen -- let ne let the
attorneys give their objections.

MR ROSE: Object to the form
THE WTNESS: | know in connection with |

will call it the Illinois litigation there's a

di spute over whether a beneficiary designation

was correctly done for a trust, alleged trust

of Sinon Bernstein. The estate's position is

Mudrick Court Reporting, Inc.
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that that trust is not correctly designated as

a beneficiary, nor are there correctly

desi gnat ed conti ngent beneficiari es.

Therefore, it goes to the estate.

And to kind of proceed further as to who
m ght have been designated or not, | would need
the actual docunents thenselves if there are
any.

BY MR ELI O BERNSTEI N:

Q What efforts have your firmor Stanos'
firm litigation counsel in Chicago, have you done
to contact LaSalle National Trust or successor
regardi ng their being naned by the carrier as the
primary beneficiary according to the carrier's
records?

M5. CRISPIN. Form and attorney/client
privilege to the extent you are asking for
conmuni cati ons between counsel and
M. O Connell.

MR, ROSE: And for the record, we are not
here to litigate the case in Illinois. W are
just here to deci de whether M. Stansbury's
notion for discharge will be granted. So |
object to this as a conplete waste of the tine

and the precious resources that are renai ning

Mudrick Court Reporting, Inc.
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in the trust and the estate.

MR. ELI OT BERNSTEIN: Yeah, well, that's
your opinion, M. Rose, since we have no
accounting fully yet, so limted versus, so
we'll get to sone of that in a nonent. But |
am not deposing you yet.

BY MR ELI O BERNSTEI N:
Q So are you going to answer that question?
A well --

M5. CRISPIN:. To the extent it calls for
communi cati ons, don't answer.

THE WTNESS: Yeah, | amnot going to
answer, of course, | won't based on that. But
again, | think our position is clear and
consi stent that there is no correctly done
beneficiary designation for the proceeds of the
policy in issue. Al the proceeds should go to
the estate.

BY MR ELI OT BERNSTEI N
Q Ckay. Have you contacted LaSalle Nationa
Trust regarding the policy?

M5. CRISPIN. Hold on. To the extent that
this is asking for what woul d ot herwi se be work
product, | nean, we are allowng a | ot of

questions to go through because obvi ously sone

Mudrick Court Reporting, Inc.
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of these things are relevant to the pleadings
that are schedul ed for Thursday. But we are
not giving up any our work product, whether
it's fact or otherwise. So | think at this
point we are getting into that and so | am
goi ng to object on work product.

BY MR ELI O BERNSTEI N:
Q What do you know about LaSal |l e Nati onal

Trust?
M5. CRISPIN. Form
THE WTNESS: | guess the way it's asked,
| nmean, | know there is a -- | recall the nane

of a Chicago based bank with that nane. But

beyond that | couldn't tell you.
BY MR ELI O BERNSTEI N:

Q Ckay. And as of this date you are not
answering questions if you are aware of anybody
contacting LaSalle; is that correct?

M5. CRISPIN. Yes, that's work product.

Because you asked whether he did or whether his

counsel did with respect to pending litigation,

so, yes, work product.
BY MR ELI OI' BERNSTEI N:
Q Are you aware of any construction hearing,

actual construction hearing neani ng the docunent

Mudrick Court Reporting, Inc.
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t hat was schedul ed, was schedul ed with proper due
process and notice that had the ternms of any of the
Sinon or Shirley trust or estate docunents legally
construed at this point?
M5. CRISPIN. Form
THE WTNESS: | will try to -- | know
t here have been proceedings and | guess this is
going to get down to how soneone defines
construction. There have been proceedings to
declare the validity of the docunents that you
reference that were presided over by Judge
Phillips.
BY MR ELI O BERNSTEI N:
Q Ckay. So a validity hearing but not a
construction hearing?
A Again, it goes back to how one, | guess,
defi nes construction.
Q Right. There were two counts in the
conpl aint by Ted; one was for validity, one was for
construction. Are you aware that the second count
was properly heard and there was construction
heari ngs regardi ng the construction, the terns of
the wills and the trusts of Sinon and Shirl ey?
M5. CRISPIN. Form | think we are

getting a little far afield here, so I am goi ng

Mudrick Court Reporting, Inc.
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to say it's outside the scope of direct, but

you can answer.

THE WTNESS: Yeah, and | need to see, to
be a hundred percent sure, | need to see that
pl eading. | looked at it for the last tine
nmont hs, coul d have even been a year ago, as to
how many counts there were and so forth. |
just don't recall.

BY MR ELI O BERNSTEI N:

Q Ckay. Have you been notified of a
potential conflict of interest that both Sinon and
Eli ot Bernstein have with your law firm and your
partner Ceral d Beer?

M5. CRISPIN Form and if you understand
t he question. Do you understand the question?

THE WTNESS: Not a hundred percent.

M5. CRISPIN.  Ckay.

THE W TNESS:. Could you rephrase it?

BY MR ELI OI' BERNSTEI N:

Q Have you been notified by any party of a
potential conflict of interest that both Sinon and
Eli ot Bernstein have with your law firmin regard
to your partner Ceral d Beer?

M5. CRISPIN. Qbjection to form And | am

not sure he can answer as it relates to Si non

Mudrick Court Reporting, Inc.
(561) 615-8181




13:06:58

© o0 ~N o o b~ w N -

13:07:10 10
11
12
13
14
13:07:30 15
16
17
18
19
13:07:34 20
21
22
23
24

13:07:45 25

Brian O'Connell - 03/13/2017 46

Ber nst ei n.

BY MR ELI OT BERNSTEI N:

Q Ckay. Eliot Bernstein?

A No, | amnot aware of that. But if there
is sonething, send it to ne.

Q | have al ready.

A We are all |ooking around the table at
each other, the various counsels, but | don't think
any of us have seen it.

Q Ckay. Are you aware that Eliot and Sinon
Bernstein have all eged that your partner Cerald
Beer was instrunental in keeping technologies from
Sinon and Eliot Bernstein?

M5. CRISPIN Form If you know you can

answer .

THE WTNESS: Yeah, | am not aware of

t hat.

BY MR ELI O BERNSTEI N:

Q | wll restate.

A. M. Eliot, are we tal king about -- you are
sayi ng Sinon Bernstein, your deceased father, sent
us sonet hi ng?

Q Correct.

A. Recent | y?

Q No. This is over several years. But

Mudrick Court Reporting, Inc.
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Cerald Beer is a central suspect in a RI CO
conpl ai nt and several ongoing state and federal
i nvestigati ons as one of the people who
participated in RRCO related crines to steal
technol ogy fromboth ne and ny father.

A. Ckay.

MR ROSE: Are those the clains that were
dism ssed with prejudice by the federal judge
I n New York that you are tal king about?

MR ELI OT BERNSTEIN: Those are part of
the clains, but those are also part of ongoing
state and federal investigations at the nonent.

M5. CRISPIN:. Well, he has testified that
he doesn't know anyt hing about it.

THE WTNESS: | don't know anyt hi ng about
iIt, and you are going to resend it.

BY MR ELI O BERNSTEI N:

Q Ckay. Are you aware that Sinon Bernstein
owned 30 percent interest in technol ogies that |
devel oped and conpani es were fornmed around them
that he also held a simlar 30 percent interest in?

M5. CRISPIN. Ckay. Form And we are
getting again far afield. It's outside the
scope of direct. |If you can item ze what

technol ogy you are tal king about so if it

Mudrick Court Reporting, Inc.
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actually has a nane then I will allow himto
answer .
BY MR ELI OT BERNSTEI N:
Q Ckay. Brian, | sent you the technol ogy,
the list of patents; is that correct?
A You have sent a nunber of itens of

correspondence. \Wether there's within those

specific things about patents, |'d have to | ook at
it to be sure. | can't answer that one way or the
other. | couldn't say yes or no. That would call

for afile review of a pretty intense file.

Q Ckay. Are you aware in a recent pleading
of Alan Rose that he alleges that the technol ogies
are worth a trillion dollars?

M5. CRISPIN Form And again, we are
getting outside the scope of direct, but you
can answer if you recall that.

MR ROSE: Object to the form

THE WTNESS: | am not aware of that
pl eadi ng by M. Rose.

BY MR ELI OI' BERNSTEI N:

Q Ckay. Are you aware of the technol ogi es
at all that we are tal king about?

M5. CRISPIN. Again, objection to form

outside the scope of direct. You' ve got to

Mudrick Court Reporting, Inc.
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item ze what technol ogi es you are talking

about .

MR ELI OT BERNSTEIN. Ckay. | am goi ng
to.
BY MR ELI OI' BERNSTEI N:

Q Brian, | sent you this list. United
States patent 09, 630, 939, system and net hod for
provi di ng an enhanced digital imge file. Patent
appl i cati on nunber 09,630,9 -- hold on one second.
That's the one | just gave you.

M5. CRISPIN. How about we start with that
one. Wat was the question with respect to

t hat one?

BY MR ELI O BERNSTEI N:

Q Wll, et ne give themall to him it's
t he sane question. 09,522,721, apparatus and
met hod for produci ng enhanced digital imges.

09, 587, 734, system and net hod for providing an
enhanced digital video file. 09,587,026, system
and nethod for playing a digital video file.

09, 587, 730, system and net hod for stream ng an
enhanced digital video file. 60,223,344, zoom and
pan using a digital canmera. 60, 233,341, zoom and
pan i magi ng design tool. 60,169,559, apparatus and

met hod for produci ng enhanced vi deo i nages and/ or

Mudrick Court Reporting, Inc.
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video files. 60,149, 737, apparatus and net hod for
produci ng enhanced digital inmages and/or digital
imaging files. And then 60, 141, 440, appar atus and
nmet hod for providing and/or transmtting video data
and/ or information in a comruni cation networKk.

M5. CRISPIN. Wy don't we stop there. So
what is your question with respect to those
particular itens that you descri bed?

BY MR ELI O BERNSTEI N:

Q Are you aware of Sinon Bernstein's
interest in those technol ogi es?

A And as a general answer | amnot. And |
woul d have to consult ny file to see if | have any
i nformati on concerning them

Q Are you claimng that you and | have --
have you and | ever spoken about those
t echnol ogi es?

A | don't recall ever speaking wth you
about those technol ogi es.

Q Ckay. Have you received correspondence
from nme regardi ng those technol ogi es?

A. And | don't sitting here recall the
correspondence, which is why |I'd have to | ook at
the files and determne if they exist.

MR. ROSE: Just so the record is clear,

Mudrick Court Reporting, Inc.
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are these technol ogi es that you are saying are
owned by a conpany called Iviewit that Sinon
was a stockhol der in, or are you saying these
are technol ogi es that exist independent of
Iviewt Technol ogi es?

M5. CRISPIN. He says hinself and Sinon,
t hat was what the question was.

MR ELI OT BERNSTEIN: Sinon is on the
patent as an owner and he is al so an owner of
shares in conpanies that were forned around the
technol ogies, to be clear.

MR ROSE: Can you explain the rel evance
of what any of this has to do with --

(Over speaki ng)

MR ELIOT BERNSTEIN. -- limted --

THE REPORTER: Eliot, one a tine, please.
You interrupted M. Rose. Please |let him
finish.

MR, ROSE: Just for the record, to assi st
us and nme in deciding whether this is rel evant
to the two hearings that are comng up this
Thur sday, can you explain how these questions
about technol ogies are rel evant to whet her
M. Stansbury shoul d be di scharged from fundi ng

the Illinois litigation or whether Ted

Mudrick Court Reporting, Inc.
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Bernstei n shoul d be appointed adni ni strator
ad litenf

MR ELI OT BERNSTEIN: Yeah. They have to
do with if Brian O Connell should continue to
represent the estate or he should resign, based
on his testinony the other day which inplicates
both you and himin sonme nore maj or frauds
going on. So, yeah, | find it to be highly
rel evant to the proceeding, and if either you
or himshould be noving the estate forward
have, you know, seens |ike he has no
i nformation about a trillion dollar technol ogy
possi bly that you pled is a trillion dollar
technol ogy that Sinon Bernstein has a 30
percent interest, but yet shows up nowhere
m ssing wwth so many other mllions upon
mllions of dollars that M. O Connell has been
made aware of. And so his furthering any
pleadings in this is this just nore fraud on
fraud. But | don't mnd reporting it all for
state and federal authorities.

MR. ROSE: Just for the record --

MR ELI OT BERNSTEIN: Just so you know.

MR ROSE: Ckay. For the record, | mght

have put in a pleading that you, Eliot

Mudrick Court Reporting, Inc.
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Bernstein, have clained in a federal |awsuit,
whi ch has been di sm ssed with prejudice, that
the technol ogies were worth a trillion dollars.
From everything | understand, the technol ogi es
are absolutely worthl ess as woul d be your
interest in them

MR ELI OT BERNSTEIN. Well --

MR ROSE: But if you have an interest in
technol ogies that are worth a trillion dollars,
then you shoul d reconsider your filings wth
the court that indicate you are --

MR ELI OT BERNSTEIN: Si non Bernstein has
an interest in them M. Rose, and | am asking
himand | amtalking to him | don't know what
you are putting on the record here, but I
object to you, you know, putting all this
nonsense on. You have no idea what -- have you
done an investigation, are you saying, into the
technol ogies and their values; is that what you
are sayi ng?

M5. CRISPIN. Ckay. M. O Connell is here
to have his deposition taken, so if you'd ask
hi mthe questions. | now understand that the
questions that you are asking are not rel evant

for the purposes of March 16th, so I'd

Mudrick Court Reporting, Inc.
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appreciate --

MR, ELI OT BERNSTEIN: Well, they are
rel evant.

M5. CRISPIN. Hold on. Hold on. So I
appreci ate the explanation. But |1'd ask you to
pl ease ask your next questi on.

MR ELI OT BERNSTEIN: Yeah, well, these
questions are very relevant if M. O Connell is
fit to be a fiduciary and do anything wth any
party in this case.

M5. CRISPIN. Next question, please.

MR ELIOT BERNSTEIN. So we will | eave
that on the record.

M5. CRISPIN. Next question, please.

MR, ELI OT BERNSTEI N:  Yes.

BY MR ELI O BERNSTEI N:
Q Wio are the beneficiaries of the Sinon
Bernstein Trust to the best of your know edge?

M5. CRISPIN. Again, outside the scope of
direct, and form

MR, ELIOT BERNSTEIN: Well, it has a | ot
to do with the hearing, so.

BY MR ELI OI' BERNSTEI N:
Q Wio are the beneficiaries of the Sinon

trust?

Mudrick Court Reporting, Inc.
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M5. CRISPIN. How does it have to do with
t he heari ng?

MR, ELI OT BERNSTEIN:  Well, who the
beneficiaries they are saying they have consent
of all the beneficiaries, so tine to find out
who t hey've got consent on.

M5. CRISPIN. Is that the question that
you are asking?

MR, ELI OT BERNSTEI N: Yeah

BY MR ELI O BERNSTEI N
Q Wio are the beneficiaries of the Sinon
Bernstein Trust to the best of your know edge?
MS. CRISPIN. Same objection, but go ahead
and answer.
THE WTNESS: As to the trust, there's a
series of trusts within the trust that are the
beneficiaries or the trustees are beneficiaries
for grandchildren. They have a trust,
sub-trusts for the benefit of grandchildren.
BY MR ELI OI' BERNSTEI N:

Q Ckay.

A. And then, of course, if you |ook at the,
you can | ook at the trust itself for nore
specifics, which we don't have here as to exact

names and so forth.

Mudrick Court Reporting, Inc.
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Q Ckay. Are you in possession of the
sub-trusts?
M5. CRISPIN. Form
THE WTNESS: Well, they are contai ned
within the trust itself.
BY MR ELI OI' BERNSTEI N:
Q Are they created?
A Created by the trust.
Q Have t hey been created?
M5. CRISPIN. Objection to form | don't
know i f you can answer that.
THE WTNESS: Well, they've been created
because the trust, the base trust let's call
It, the revocable trust itself creates them
BY MR ELI O BERNSTEI N:
Q Have they been created is ny question?
M5. CRI SPI N: Unfortunately, Eliot, the
way you are asking the question he has answered
to the best of his ability. If you have
anot her question please ask it and he w ||
answer it.
BY MR ELI OI' BERNSTEI N:
Q Ckay. So as of today you do not have
separate trusts for the grandchil dren?

MR ROSE: Object to the form

Mudrick Court Reporting, Inc.
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M5. CRISPIN. Form

THE W TNESS: There are separate trusts
that are created under the revocable trust for
the benefit of grandchildren.

BY MR ELI OI' BERNSTEI N:

Q Ckay. Are you in possession of a Sinon
Bernstein Trust dated 9/13/12, the day Sinon
Bernstei n passed away?

A Agai n, | have copies of various docunents.
That one doesn't -- that date doesn't ring a bel
so to speak to ne, so |I'd have to have a copy of
it. 1'd have to see it. And I'd have to again go
t hrough our files to determ ne the dates of the
docunents that we do have. But that one, sonething
as of the date of his death itself, | don't recal
such a docunent.

MR ROSE: For the record, and you have
been told this nunerous tinmes, M. Eliot
Bernstein --

MR ELIOT BERNSTEIN: Wait. Wait. |
obj ect to you putting anything on the record.
| am deposi ng him

MR. ROSE: The ten trusts were fornmed and
they exist and they are dated as of the date of

deat h.

Mudrick Court Reporting, Inc.
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MR, ELI OT BERNSTEIN: -- (inaudible) and
interrupting the deposition, M. Rose. | know
you want to fill the record with a | ot of

nonsense, but please let's stay focused on this

deposi ti on.
BY MR ELI OT BERNSTEI N

Q So as of today you are not in possession,
to the best of your know edge, of a trust that
Sinon Bernstein did on the day he died in the two
hours that he was code blue on that day in the
hospital ?
M5. CRISPIN. Form
MR ROSE: Rel evance.
THE WTNESS: | would have to see the
docunent that you are referring to, A to
determne if | have seen it before, B, to
conpare it to docunents that | know that | do
have. So | can't tell you definitively that |
am awar e of the docunent that you are
descri bi ng.
BY MR ELI OT BERNSTEI N

Q Ckay. Just so you know, the parties sued
in the Shirley Bernstein trust case that there was
a validity hearing involving Sinon's case. The

grandchildren's trusts, sub-trusts you refer to,

Mudrick Court Reporting, Inc.
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are created under that trust not dated 9/13/12.
Are you aware of that?
M5. CRISPIN. Form
THE WTNESS: As to the date of the trust
that | amreferring to, I don't have it in
front of nme. Again, sort of glancing around,
nobody seens to have a copy of it to say is
that the day that you have been giving as to
the date of the creation of the trust whether
validity has been upheld by the court.
BY MR ELI O BERNSTEI N:
Q So are you saying your firmdoesn't have a
copy of the trust right now?
M5. CRISPIN:. Form
THE WTNESS: OCh, we would have a copy in
anot her offi ce.
BY MR ELI O BERNSTEI N:
Q Wul d you like nme to send you a copy?
M5. CRISPIN. No, that's okay, unless you
have it here.
THE W TNESS: Yeah, you have given us the
dat e.
BY MR ELI OI' BERNSTEI N:
Q Ckay. So as of this date you are not sure

if you have a Sinon Bernstein Trust dated 9/13/12

Mudrick Court Reporting, Inc.
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or any sub-trusts under that created for any party?

M5. CRISPIN. Form

THE WTNESS: Yeah, | definitely have a
Si nmon Bernstein Trust that contains sub-trusts.
| amjust not sure what the date of it is.

BY MR ELI OT BERNSTEI N

Q Ckay. And are you aware that the parties
sued in the Shirley Bernstein trust construction
case that you are a party to are parties that are
under the Sinon Bernstein Trust dated 9/13/127?

M5. CRISPIN. Form Again, we are getting
really far afield here. So to the extent that
you can answer w thout the docunents, go ahead.
If you need the docunents, indicate that.

THE WTNESS: | need the docunents.

BY MR ELI O BERNSTEI N:

Q Ckay. Let's get that then. So you can
get the original conplaint in this Shirley trust
construction that you are a party to, correct?

M5. CRISPIN. He is not going to do it
ri ght now.

MR, ELI OT BERNSTEIN: Ckay. Then |
suggest we continue this when he gets the
records.

M5. CRI SPI N No. You need to have those

Mudrick Court Reporting, Inc.
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docunments available for himright nowif you
want himto consider it. Oherw se --

MR ELIOT BERNSTEIN: | said |l wll send

it over.
BY MR ELI OI' BERNSTEI N:

Q The question is -- | don't have a copy of
it and | personally don't believe it exists. So
t he question is do you have a copy?

Plus al so sidetracked there on your
affirmati ve defense to the Shirley Bernstein
corrupt construction case you claimthat Ted
Bernstein | acks standing, that he wasn't a validly
serving trustee of the Sinon trust, he is not a
beneficiary of the Sinon trust, and he is not
representing his mnor child as a beneficiary of
the trust.

M5. CRISPIN:. Hold on. There's not a

questi on pendi ng.
BY MR ELI OI' BERNSTEI N:

Q To your know edge is Ted Bernstein validly
serving today?

M5. CRISPIN. O what?

MR ROSE: Object to the form
BY MR ELI OI' BERNSTEI N:

Q Is he validly serving as trustee of the

Mudrick Court Reporting, Inc.
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Si mon trust?

MR ROSE: Object to the form And it's
not an issue for the hearings on Friday, on
Thursday, and it's been determ ned by Judges
Colin and Phillips.

MR ELI OT BERNSTEIN. Ckay, Al an, you are
asking -- filling the record again. Are you
objecting or trying to face the record with

nore fal se statenments?

M5. CRISPIN. Okay. Hold on. | had an
objection. It was form and outside the scope
of direct.

I f you understand the question you can
answer .
THE WTNESS: Yeah, let ne try to answer
It as best | can. You' ve had a judicial
proceedi ng and appel | ate proceedings related to
that where there was a declaration as to the
validity of the Shirley revocable trust and the
Si non revocabl e trust.
BY MR ELI OT BERNSTEI N
Q Well, | amasking if Ted is a validly
serving trustee of the Sinon trust? Because your
statenment, your affirnative defense to the

construction/validity hearing, which was only a

Mudrick Court Reporting, Inc.
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validity hearing, you stated Ted is not validly
serving as trustee of the Sinon trust.

A And as | tried to explain before, we filed
the pleading that | think you are reading from
And t hen subsequent to that there was a trial on
the validity of the trust, the two trusts, and
appel | ate proceedings wwth regard to that, and
the --

Q Ckay. GCkay. So under that valid, let's
call it valid for the nonent before we vacate that
order. But under that valid docunent is Ted a
validly serving trustee of that, quote, unquote,
valid trust?

M5. CRISPIN. Form asked and answered and
out si de the scope of direct.

MR ELI O BERNSTEI N: He hasn't answer ed

THE WTNESS: Well, that's what the court
order says.
BY MR ELI OI' BERNSTEI N:

Q No, the court order says that it's a valid
trust. It doesn't say anything about Ted Bernstein
is avalidly serving trustee of the Sinon trust.

M5. CRISPIN. He has answered. That's

your opinion and you have stated it, but you

Mudrick Court Reporting, Inc.
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have asked him a questi on.
BY MR ELI OT BERNSTEI N

Q So as of today are you aware of any reason
Ted Bernstein shouldn't be serving as trustee of
the Sinon Bernstein Trust?

A | am not .

Q Ckay. D d you contact Alan Rose in order
to try and secure over 300,000 for the estate to
pay a settlenent claimto M. Stansbury?

M5. CRISPIN. Form | think these are
confidential settlenment negotiations. To the
extent that that even occurred they would be
pr ot ect ed.

MR ELIOT BERNSTEIN. Well, it's part of
the court records, so it's pretty public at
this point.

M5. CRISPIN. So you want to know if
there's sonething in the court records that
M. O Connell placed in the court records that
di scusses a $300, 000 settlement offer to
M. Stansbury?

MR, ELI OT BERNSTEI N:  Yeah

MR ROSE: Just to speed things up, |
think there was a notion to approve a

settl ement --

Mudrick Court Reporting, Inc.
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(Over speaki ng)

MR ELI OT BERNSTEIN: Al an Rose, | am not
asking you. | am not asking the question for
people --

(Over speaki ng)

MR ROSE: (| naudi bl e)

THE WTNESS: Let ne try to answer it so
we can stop torturing the court reporter.

W did file a notion, neaning ne, the
estate, the PR filed a notion, and this was
years ago now, to approve a settlenent 340, 000
-- actually -- let's see -- M. Stansbury's
counsel had it. So it was filed Decenber of
'14 that we did ask perm ssion of the court to
settle wwth M. Stansbury in connection with
the estate.

So is that what you are referring to,

M. Eliot?

BY MR ELI OI' BERNSTEI N:

Q Correct. Has M. Feaman sent you a bi nder
noti fying you of problens with Ted Bernstein acting
as a fiduciary?

M5. CRISPIN. Form

THE WTNESS: | know M. Feaman has fil ed

pl eadings with regard to if you want to cal

Mudrick Court Reporting, Inc.
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t hem probl ens or issues that he has with Ted
Bernstein serving as trustee. Again, | have
that sort of general recollection of those
types of pl eadings.

MR ROSE: | amgoing to termnate the
deposition with respect to any questions
concerning this issue that --

(Over speaki ng)

MR ELI OT BERNSTEIN. -- (i naudi bl e)

MR ROSE: The trial court has determ ned
t he proper beneficiaries of the Sinon Bernstein
Trust, and all the persons with standing to
object to Ted Bernstein's service are not
objecting and in fact have consented. So |I am
going to termnate the deposition as to this
| i ne of questioning. You can nove on to
anot her topi c.

MR, ELI OT BERNSTEI N: (| naudi bl e)

MR ROSE: At the sane tine, at the sane
tinme | want to take a five mnute break for
everyone. And | want to ask you, how nuch
| onger do you think you have questioni ng of
M. O Connell inrelation to the two issues
that are set for a two-hour hearing on

Thur sday?

Mudrick Court Reporting, Inc.
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MR ELIOT BERNSTEIN. As long as it takes
himto answer the questions. | can't get him
to answer anything so we have to keep re-asking
t he questions here.

MR ROSE: Ckay.

M5. CRISPIN. How | ong do you think you

MR, ROSE: Five mnutes, ten m nutes.

M5. CRISPIN. Ckay. Because | need to
take a break between 2:30 and 3:00. | was
hopi ng we'd be done by then.

MR ROSE: 1'd like to know how nuch
| onger. Do you think you have |like two or
three days worth of questions?

MR ELIOT BERNSTEIN: | don't know yet,
but | have got sonme nore questions, so at | east
an hour or so or two.

M5. CRISPIN. Can we take -- is it al
right to take a 30-m nute break right now?

MR. ROSE: You have to.

THE WTNESS: She's got to neet with
anot her client.

M5. CRISPIN. Yeah, | thought we'd be
done. | will go very speedy.

MR ROSE: W are taking a break.

Mudrick Court Reporting, Inc.
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MR ELIOT BERNSTEIN. Brian, if you can
try to find your copy of the Sinobn Bernstein
Trust dated 9/13/12, that woul d be great,
during that tinme.

THE W TNESS: Ckay.

M5. CRISPIN. If you send it to himhe
will ook at it.

THE WTNESS: Yeah, send it to ne.

MR ELIOT BERNSTEIN. | don't have a copy.
It doesn't exist as far as ny records show.

M5. CRISPIN. Ckay. Wll, | don't know
why you are asking himto | ook for sonething
you don't think exists.

MR ELIOT BERNSTEIN:. That's to the two
benefi ci ari es.

MR ROSE: W are going to take a break
for approximately 30 mnutes until the other
matter is concluded and M. O Connell's counsel

can return.

MR, ELIOT BERNSTEIN: | will call back at
3: 00.

MR ROSE: Wll, no, why don't you stay on
| i ne because maybe she'll cone back sooner.

(A recess was taken.)

111
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BY MR ELI OI' BERNSTEI N:

Q Brian, did you review nost of the
pl eadings in the Sinon and Shirley cases and the
appeals at the 4th DCA; is that correct?

A Definitely as to Sinon. | don't know if |
see all the pleadings or not has to do with
Shirley.

Q Ckay. And in any of those pl eadi ngs have
you seen the nane Gerald Beer?

A | have not.

Q Ckay. Are you aware of a settl enent
bet ween Stansbury and Ted Bernstein individually as
a defendant in the Stansbury |awsuit?

A Yes.

Q Are you aware that Ted Bernstein
negoti ated that settlenent individually and
si mul t aneously negotiated as the trustee for the
Shirley Bernstein trust negotiating as a fiduciary
on behal f of her beneficiaries which he is not one
of ?

A. | don't have any personal know edge on
that, so that would be an | don't know if that
occurr ed.

Q Are you aware that Shirley Bernstein's

trust has settled with M. Stansbury and is no

Mudrick Court Reporting, Inc.
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| onger a party to the litigation?
A Yes.
MR FEAMAN. (bjection to the form
MR ROSE: What's your form objection?
MR. FEAMAN:. M scharacterizes the record.
BY MR ELI OI' BERNSTEI N:

Q Are you aware that Ted Bernstein settled
with Stansbury as trustee of the Shirley trust to
have Shirley's trust dism ssed fromthe conpl ai nt
along with hinself individually?

A | don't know as to the Shirley trust sort
of the ins and outs. Wat | am basing any answers
that | am giving you now on are the fact that the
Shirley trust, of course, has been dropped as a
def endant with prejudice. There's pleadings in the
so-called Stansbury litigation to that effect.

Q Ckay. So are you aware that Ted Bernstein
effectively through that settlenent renoved hinself
fromliability and Shirley's trust |eaving a
hundred percent of the danage cl ai m agai nst the
Si non Bernstein estate and trust beneficiaries?

MR ROSE: Object to the form
THE WTNESS: | am just aware of the fact
that there's been the dropping of parties with

prejudice. As to the whys and wherefores of

Mudrick Court Reporting, Inc.
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1 the Shirley trust and what positions were taken
2 by whom negotiations, and so forth, | just
3 woul dn't have any know edge of that.
4| BY MR ELIOT BERNSTEI N
14:27.06 5 Q Ckay. Well, are you aware that Ted
6| Bernstein settled to renove hinself |eaving a
7| hundred percent of the damages cl ai ned now agai nst
8| the Sinon Bernstein estate and trust beneficiaries?
9 MR ROSE: Object to the form
14:27:21 10 THE W TNESS: Yeah, | am not aware of
11 that. | amjust aware of the, | guess, the
12 position of the case now, where you have the
13 Sinon estate and then a Sinon entity as the
14 sol e defendants because everybody el se has been
14:27:36 15 di sm ssed with prejudice.

16 BY MR ELI O BERNSTEI N:

17 Q Right. Okay. So Ted Bernstein got

18| hinself dism ssed and Shirley's trust, because he

19| is the acting fiduciary over there. And so you are
142748 20 | aware that now the only defendant left is the Sinon

21| Bernstein estate and trust beneficiaries, correct?

22 A. Not exactly. O course | am aware that

23 there's been these dism ssals that are part of the

24| record, and then | amaware that the Sinon estate

142806 25| 1S a beneficiary. And then there's a Sinon entity
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that's still a beneficiary. | amlooking around
for the conplaint to see if anyone had it | could
give you the nane. Those would be the two
remai ni ng def endants.

Q Ckay. So effectively Ted Bernstein who
was a def endant has negotiated hinself out of the
conpl aint, correct?

A | don't know that because that's what |
mentioned before, | don't know what the
negoti ations were. | just know the result.

Q Do you have a copy of the settl enent
agreenent? Have you reviewed it?

A | don't have a copy.

Q You don't? Ckay.

Are you aware that Ted was the main party
all eged to have coommtted the bad faith acts
i ncludi ng fraud agai nst M. Stansbury?

A All | know on probably the Stansbury
litigation again would be what's in the conplaint.

Q Ckay. So you read the conplaint; that's
good. And you know what's in it; that's good. |Is
Ted Bernstein alleged to have done the bad faith
acts to M. Stansbury?

A. Wll, there's a multiplicity of

def endants, and | don't have it in front of ne

Mudrick Court Reporting, Inc.
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right now But they are alleged either, nostly
toget her, there's general allegations addressed to
defendants. And | think there are sone instances
where it nmay say that there were certain things
done by Sinon Bernstein or Sinon and Ted Bernstein.
And again, | amjust going fromrecollection. But
| couldn't parse it out now sort of as to who was
all eged to do what. Just the conplaint speaks for
itself.

Q Ckay. So you are aware that both Ted and
Sinon are alleged to have done acts agai nst
M. Stansbury?

A | recall that. And then the various
entities that were nentioned, of course, were also
inplicated in different counts of the conplaint or
nmeani ng there are all egations agai nst them

Q And are you aware of any assets of Sinon
Bernstein that may have been used in the settl enent
of that -- in that settlenent to take off
M. Stansbury?

A. | am not aware of that, that any such
assets were used to do that.

Q Ckay. Are you aware of what assets were
used to pay the clainf

A | don't know if any were used.

Mudrick Court Reporting, Inc.
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Q Ch, okay. So they settled for nothing to
your know edge?

A | don't know. | have to answer it that
way because | don't know what the, sort of the
terns and conditions were of the settlenent of
whi ch the estate was not a party.

Q Ckay. Are you aware that Ted Bernstein
has no interest personally in the Sinon and Shirl ey
trusts?

A Yes, | knowin regard to the Sinon trust,
whi ch we were discussing before, there's the
sub-trusts within the Sinon trust. And then | am
trying to recall who the beneficiaries were because
there was a power of appointnent in connection wth
the Shirley Bernstein estate as to who woul d
actually be the ultinmate beneficiaries, if anyone,
under that docunent. And again, these are things |
don't have in front of ne.

Q Ch, that's the Sinon Bernstein will that
you are acting under right now?

A. Yes, just the will.

Q So that has the power of appointnent, and
we'll take a sidetrack there for a second. That
power of appointnent for Shirley's trust, are you

aware that that's only effective for the marital

Mudrick Court Reporting, Inc.
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and famly trusts created under the Shirley trust?

A | just renenber that there was a power of
appoi nt nent under the Shirley trust. As to where
it goes and who it goes to, that would be a total
guess right now. | would need to | ook at the
docunent agai n.

Q Have you been in any constructi on hearings
where the terns of that power of appointnent has
been construed?

A | have not if there have been any.

Q You are the personal representative, so
hopefully you woul d know of any hearing that
construed the wll, right?

A That construed the Shirley will?

Q No, the Sinon will and the power of
appoi nt nent thereunder?

A Right. | think if there was sonething
construi ng those, at |east when | was serving,
since | have been serving, | believe | would get
notice, be entitled to notice. But | -- what |
know of in connection with the Sinon estate is that
there was the litigation involving the Sinon trust
where there was an order entered by Judge Phillips,
and that's now on appeal. So | am aware t hat

that's gone on with regard to that trust.
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Q So, no, | am aski ng under the Sinon
Bernstein wll that you are operating under,
there's a power of appointnment. Has that power of
appoi nt nent been construed, to the best of your
know edge?

MR ROSE: | object to the form because
t he power of appoi ntnent has nothing to do with
M. --

THE WTNESS: O Connel |.

MR ROSE: -- O Connell's service in this
case because the power of appointnent solely --
(1 naudi bl e)

(Over speaki ng)

MR ELI O BERNSTEIN: Are you --

MR ROSE: -- power of appointnment --

(Over speaki ng)

MR ELI OT BERNSTEIN: Are you answeri ng
for himor what are you trying to do, pepper
the record again with these nonsensi cal
statenents? | am asking hima question. Are
you objecting or are you answering for hinf |
am conf used.

MR ROSE: The power of appoi ntnment
relates solely to the Shirley Bernstein trust,

whi ch does not concern M. O Connell.

Mudrick Court Reporting, Inc.
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MR ELI OT BERNSTEIN. Who i s answering
that right now? Is it M. Rose answering that?

THE WTNESS: There's an easy way to
answer it. Shirley Bernstein, of course,
predeceased Sinon Bernstein. So any power of
appoi ntnent in connection with Sinon's estate
has no effect when it cones to Shirley
Bernst ei n because she died first.

So does that help clarify the order of
events here?

BY MR ELI O BERNSTEI N:

Q Vll, Shirley died first and she had an
irrevocabl e cl ass of beneficiaries at that point,
obviously. And it's your claimthat there's a
power of appoi ntnent that changed that class of
beneficiaries through a power of appointnment that
Si non executed through his wll?

MR ROSE: | amgoing to object --

BY MR ELI OI' BERNSTEI N:

Q Is that correct, M. O Connell?

MR ROSE: | am objecting because that has
nothing to do with M. O Connell, and he has
already testified it has nothing to do with his
rol e.

MR, ELI OT BERNSTEIN: (I naudi bl e)

Mudrick Court Reporting, Inc.
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MR ROSE: Wait. Wait. Wit.

MR ELI OT BERNSTEIN. Are you his counsel ?
Are you acting as his counsel right now?

MR ROSE: So what | said was --

MR ELI OT BERNSTEIN: No, what | asked was

are you acting as his counsel for the record,

pl ease?
MR ROSE: | am not representing
M. O Connell.

MR ELI OT BERNSTEIN:. Ckay.

MR ROSE: But | amgoing to -- | am
obj ecti ng because the issues concerning the
power of appointment only involve the assets in
the Shirley Bernstein trust and have nothing to
do with the assets in the Sinon Bernstein
estate, as M. O Connell has just stated.

MR, ELI OT BERNSTEIN:. You are | eading the
W tness, and | don't understand why you are
answering questions. | amasking him [If you
are not his counsel | don't get why you are
trying to fill the statenment, the record with
nore false statenents. So | will continue on.

BY MR ELI OT BERNSTEI N:

Q M. O Connell, by the way, did you receive

M. Feaman's cl osing statenent?

Mudrick Court Reporting, Inc.
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MR FEAVAN. Feaman.
MR ELI O BERNSTEIN. M. Feanman. Sorry,

Pet er .

THE WTNESS: | received it, but | was out

of the country last week so | haven't had a

chance to read them anyone's cl osing

statenents actually.
BY MR ELI O BERNSTEI N:

Q Ch, okay. Are you aware that he all eges
that, has he inforned you that he all eges that
M. Rose has been m sl eading the court on nunerous
occasions in the proceedi ngs?

A Nobody has nentioned that to ne.

Q Ckay.

A But again, | haven't had a chance to -- |
amtrying to catch up on anything that canme into ny
office the | ast week or so.

Q And you are not aware of any cl ains that

you m ght have msled the court?

A. No, | am not aware of any.
Q Ckay.
A. It didn't happen.

Q Ckay. So back to ny question. So you are
aware that the conplaint alleges that Sinon and Ted

commtted acts against M. Stansbury, correct?

Mudrick Court Reporting, Inc.
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A. Yes, there's various allegations again
t hat involve one, both of them but we'd have to
| ook at the allegations to be nore specific as to
who was al l eged to have done what.

Q Ckay. So in these things that we are
tal ki ng both Ted and Si non woul d have had liability
to M. Stansbury individually, correct?

MR ROSE: Object to the form
THE WTNESS:. Well, if the conplaint -- |
guess you are asking nme to specul ate here.
BY MR ELI O BERNSTEI N:

Q Prior to any settlenent?

A Vll, they were both all eged to have
done -- breached contractual obligations or
conmtted torts.

Q Ckay. And so both could have been |iable
for the danmges, correct?

A I n theory, yes.

Q Ckay. So Ted Bernstein negotiating on
behal f of Ted Bernstein and Ted Bernstein
negoti ating on behalf of Shirley's trust has
negoti ated hinself out of the lawsuit, negoti ated
Shirley's trust to be dism ssed, according to your
interpretation, and has |left the Sinon Bernstein

estate and Sinon Bernstein Trust beneficiaries wth
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potentially a hundred percent of the damages,
correct?

A | don't know what the problemis, to
answer the question, was | don't know what the

negoti ations were with regard to the Shirley estate

or trust. | just know the results, which are these
various and sundry dismssals. That's all | can
tell you. | wasn't involved. | didn't

parti ci pate.

Q Ckay. So currently today the estate and
trust of Sinon is the one that's being | ooked at
for a hundred percent of the danages --

A The estate --

Q -- to M. Stansbury, correct?

A The estate, yes.

Q Ckay. And have you done anything to
i nvestigate Ted Bernstein's cul pability, any
apportionment of damages that m ght be responsible
to hinf

A. | am not aware of any.

Q Ch, okay. And would you say that if Ted
successfully negotiated individually and as a
trustee to a trust -- well, in Sinon's trust as
well is negotiating -- on trust beneficiaries'

behal f where he has no interest, that he coul d,

Mudrick Court Reporting, Inc.
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through a conflict, effectively shift the liability
fromhinself to those beneficiaries?
MR ROSE: Object to the form
THE WTNESS: Yeah, | don't understand the
14:39:06 questi on.
BY MR ELI OI' BERNSTEI N:
Q It's a sinple conflict question with

adverse interests as well at play. Ted Bernstein

© o0 ~N o o b~ w N -

as a defendant individually negotiating
143928 10 | sinul taneously as a trustee of trust has no
11| interest in, can affectively shift the liability of

12 the lawsuit fromhinself and |leave it to the estate

13| in trust of Sinon Bernstein where he has no
14| interest?
14:39:45 15 MR ROSE: bject to the form and
16 m sstates the record and m sstates Ted's role.
17 THE WTNESS: | don't have the
18 information, if it exists, to draw that
19 concl usi on.
14:39:58 20 And | just wanted to nention that as sone
21 of the objections were before, and | am w t hout
22 a | awer right now, were to the effect that we
23 had a narrow scope in ternms of today's
24 deposition, and we are well beyond the scope of
14:40:12 25 direct wiwth regard to what was bei ng asked and
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answer ed.
BY MR ELI OI' BERNSTEI N:
Q Ckay.
A. And we are really retreading the ground of

t he proceedi ngs before Judge Scher. W are now, as
you nenti oned, we have had cl osing argunents
subm tted.

Q Well, we are also trying to establish sone
bases for frauds going on here. And | believe
M. Feaman's cl osing argunent that the court is
being msled is also a fraud, and | am sure aware
of obstruction and fal se process charges. So we
are trying to clear up how the conflicts are
wor ki ng and the adverse interests are at play here
bet ween Ted acting per his -- for his own
self-interest.

And that's what | was just getting to.

Has Ted Bernstein acted in his own self-interest by
shifting the liabilities of the several mllion
dollar lawsuit fromhinself to the beneficiaries
you represent?

A. And | will nmention it again, | don't know
the ins and outs of the negotiations --

Q Ckay.

A -- that m ght have occurred. | just know

Mudrick Court Reporting, Inc.
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where the case sits today, that's all, the
St ansbury litigation.

Q Who's your firmis liability carrier?

A | don't know who it is now
Q Are you i nsured?
A Yes, but | don't know the nane of the
comnpany.
Q Can we find that out?
A Well, | amsure there's a way to find out.
MR ROSE: | would think you should ask

your next question because | don't think that's
a proper question.
BY MR ELI O BERNSTEI N:

Q Ckay. Are you aware in a Septenber 2nd,
2016 hearing before Judge Phillips in an even up
order hearing in Sinon's estate that M. Feanan
all eged to the court --

MR FEAMAN. Feaman. M nane is

pr onounced Feanman.

MR ELI O BERNSTEIN: Feaman, Feanman,
sorry.
BY MR ELI OT BERNSTEI N:

Q -- alleged to the court that there are

m ssing and stol en and unaccounted for assets in

the Shirley and Sinon estate and trust cases?

Mudrick Court Reporting, Inc.
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A. And the answer is | amaware of a petition
and order entered by Judge Phillips with regard to
t he tangi bl e personal property of the Sinon
Bernstein estate. But again, that's far afield of
the issues of today and the matter before the court
pursuant to which ny deposition is supposedly being
taken. So |I amnot going to answer any further on
that. That's an apple. This is an orange.

Q Well, it's not. Are you aware of stolen
and unaccounted for assets that M. Feanman brought
up to the court in his Septenber 2nd, 2016 heari ng?

A The file here speaks for itself. But |
have gone, | think, farther than probably |I should
have timng wise with what was sketched out as to
this deposition, the questions that were asked on
di rect exam nati on.

Q Dd you do anything to verify the validity
of the Sinmon Bernstein 2012 will that you are
operati ng under?

A The court has determned that the will is
val i d.

Q No, | asked you did you do anything, any
wor k, your firnf

A. | and ny firmare unaware of any grounds

under which that will would be invalid.
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Q Were you nade aware that the notary
publics were not properly done?

MR ROSE: | amgoing to termnate the
deposition on this area because this is the
subject of a final judgnment which is on appeal,
and the trial court |lacks jurisdiction to
address this issue.

MR ELI OT BERNSTEIN. Are you acting as
hi s counsel ? Wose counsel are you acting as?

MR ROSE: Ckay. So | amtermnating the
deposition as to that |line of questioning and
asking you to ask a different question. O if
you are finished I wll ask ny questions and
then we can all go hone.

MR ELI OT BERNSTEIN:. Ckay.

BY MR ELI O BERNSTEI N:

Q VWll, you are aware that the forner co-PRs
and co-trustees admtted to fraudulently altering
docunents, correct?

A. Agai n, beyond the scope of direct, and |
am not going to answer any further on that

particul ar.

Q You are refusing to answer questions?
A. As to that, because | will state it again,
it's beyond the scope of direct. [It's beyond what

Mudrick Court Reporting, Inc.
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concei vably coul d be brought up at the pending
heari ngs before Judge Scher on the notions that are
to be heard. |If we are going to retread everything
that's happened --

Q Wl |, these are rel evant questi ons about
fraud and your know edge of those fraud and you are
taki ng the appropriate steps to preclude the fraud

or if you are in fact aiding and abetting.

A | am not going to get into an argunent
with you.

Q Ckay.

A But those are issues for another day.

They are not before the court.

Q So you are refusing to answer any
gquestions that are com ng your way basically?

A No, that's not what | said. That we need
to stick to what M. Feaman has asked and
cross-examnation as it relates to what M. Feanman
has asked, even though we have exceeded t hat
greatly in a nunber of events. But we'll never
finish.

Q Ckay. Are you aware of a Shirley
Bernstein famly trust or Shirley Bernstein marital
trust created under the Shirley Bernstein trust?

MR ROSE: | amgoing to termnate the

Mudrick Court Reporting, Inc.
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deposition as to that |ine of questioning
because it has absolutely nothing to do with
what we are here to take M. O Connell's
deposition. So | amterm nating the
deposition. | am noving for protective order
on that issue.

MR ELI OT BERNSTEIN:. W0 are you
representing?

MR ROSE: Ask your next question. And if
you are finished with questions, | wll ask ny
questi ons.

MR ELI OT BERNSTEIN. My objections are on
the record to all questions not previously
answered. | reserve ny rights for proper
depositions with proper notice. And we'l]l
|l eave it at that.

MR ROSE: kay. So you are done?

CRCSS (BRI AN O CONNELL)
BY MR ROCSE:
Q M. OConnell, I will take the two issues
in the sanme order M. Feanman took the issues, which

is the discharge of liability for funding the

litigation in Illinois first, and then | will talk
about the adm nistrator ad litemi ssue second. s
t hat okay?

Mudrick Court Reporting, Inc.
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A That's fine.
Q Now, you are aware there's a court order
that M. Feaman showed you that speaks for itself

but whi ch i nposes sone obligation on M. Stansbury

toinitially fund the litigation in Illinois?
A Yes.
Q Are you aware has that order ever been

nodi fi ed by any court?
A No.
Q Have you ever advised M. Stansbury that

in your view he need not conply with the order?

A No.
Q Do you believe that if -- | wll wthdraw
t hat .
Wth respect to the situation in Illinois,

if the 1995 insurance trust is the prevailing
party, do you understand that the proceeds wll go

directly or indirectly to Sinon Bernstein's five

chil dren?
A Yes.
Q And none of the proceeds will go to anyone

outside of the Bernstein famly?
A. None woul d go outside of the individuals
t hat you are descri bing.

Q Correct. Five nenmbers of the Bernstein

Mudrick Court Reporting, Inc.
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fam ly, including the adult married wonen who have
changed their nane?

A That's to the clai ned beneficiaries of
that trust, that's who the funds would go to, if,
if the trust is successful.

Q Ckay. And if the estate is the winner in
that lawsuit and the noney cones into the estate,
it's possible for M. Stansbury to be paid sone of
that noney if he succeeds in his independent
action?

A Correct.

Q And if he doesn't succeed in his
i ndependent action, all the noney wll then go to
adm ni strati ve expenses and ot herw se nenbers of
the Bernstein famly?

A Wll, it would go then adm nistrative
expenses first cone off the top, a creditor claim
if M. Stansbury is successful would be next, and
then it would be distributed to the Sinon Bernstein
Trust, and then further along the Iine according to
the terns of that trust.

Q So the only -- the noney that is sitting
in the court registry in lllinois that's the
subj ect of an interpleader action will either go to

M. Stansbury under certain circunstances or

Mudrick Court Reporting, Inc.
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ot herwi se essentially will go to nenbers of Sinon
Bernstein's famly?

A Or administrative expenses. Those would
be your kind of universe of where the funds coul d
go in whole or in part.

Q The only person other than adm nistrative
expenses to benefit fromthe noney in Chicago other
than a famly nenber would be M. Stansbury?

MR FEAMAN: (bjection to the form

THE WTNESS: WII be --

M5. CRISPIN. Form

THE WTNESS: -- adm nistrative expenses,
then it would be creditor's clains if his claim

I's successful, and then the Sinon Bernstein

Trust.

BY MR ROSE:

Q And for the purposes of what | think you
testified under questioning by M. Feaman that if
the court discharges M. Stansbury, that you wl|
be prepared to hire the | awer in Chicago on an
hourly rate basis?

A. O the contingency basis. And ny
preference would be to do it on the hourly basis if
we have enough funds to do so. |'d have to | oop

back again to M. Stanbs to try to firmthat up.

Mudrick Court Reporting, Inc.
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Q Ckay. Now let's tal k about the second
i ssue, which is the admnistrator ad litem Is it
accurate that you would |ike Ted Bernstein to be
appointed the admnistrator ad litemjust to
oversee the litigation on the defense of the claim
by M. Stansbury?

A Yes, | think that's the best course of
action. W filed a response with the court that
gives sort of all our reasoning. So obviously I
stand on that. | amnot going to repeat and I
don't have it in front of ne to repeat it, but it's
in there.

Q And you want Ted and you expect would hire
my law firmto defend the estate agai nst
M. Stansbury's cl ainf

A Well, at that point the distinction would
be it would actually be your law firmif he so
hires your law firmwoul d be defending Ted as the
ad litem That would be the distinction. You
woul dn't be -- it would be defending the ad litem
of the estate.

Q But ultimately defendi ng Sinon Bernstein
intrying to prove that Sinon Bernstein did not
commt the tortious or other breaches that -- the

tortious acts or other breaches that are all eged by

Mudrick Court Reporting, Inc.
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M. Stansbury in his conplaint?

A Correct.

Q Now, for the purposes of that, | think you
have already testified at the prior hearing as to
why you wanted it structured that way, would you
agree that you would be handling all issues
concerning settlenent of the clains if they were to
be settl ed?

A Yes.

Q And the Ted and ny law firm s structure
woul d be the people litigating the claimw th
M. Stansbury?

A Correct.

Q And do you recall that M. Stansbury at
one poi nt conplai ned that you were not avail abl e
for hearings and depositions and the case was
nmoving too slowy, had filed a notion for a status
conf erence?

M5. CRISPIN. Form
MR, FEAVMAN:  Joi n.

THE WTNESS: | amnot a hundred percent
sure of that. | don't want to guess.
BY MR ROCSE:

Q Ckay. Have you ever read M. Stansbury's

deposition that was taken in the independent

Mudrick Court Reporting, Inc.
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action?

A Early on I m ght have glanced at it, but |
don't have a specific recollection of the details
of it.

Q Are you aware that during the deposition
on several occasions M. Stansbury indicated that
hi s di scussions had been with Sinon Bernstein and
he could not recall any discussions with Ted
Ber nst ei n about his conpensation?

MR FEAMAN: (bjection to the form
M5. CRISPIN. Form
THE WTNESS: At the nost general |evel

t hat sounds famliar, but | couldn't go beyond

that at this point without |ooking at it again.
BY MR ROSE:

Q Now, do you know anybody alive other than
Bill Stansbury who has nore know edge of the facts
and circunstances surroundi ng the i ndependent
action than Ted Bernstein?

M5. CRISPIN. Form

THE WTNESS: Not that | can think of. It
woul d be the two of them would seemto have the
nost know edge of their dispute with one

anot her, nost personal know edge at | east.

111
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BY MR ROSE:

Q Now, if the court did not want to appoi nt
Ted Bernstein as admnistrator ad litem would you
still want the court to appoint soneone el se as
adm nistrator ad liten?

M5. CRISPIN. Form

THE WTNESS: | haven't given that any
consi deration. But probably in the interests
of trying to nove the case along |I woul d have
to have sort of an internal discussion to see
who coul d advance that defense the quickest,

I n-house, getting an ad liteminvol ved, getting

another law firminvolved. So those are the

things I amjust giving you the conditions |
woul d have to weigh if that happened. But we
woul d do sonmething to keep the case going.

BY MR ROSE:

Q And we did discuss at the prior trial
testinony that you would bill for your tine if you
had to be the corporate representative -- or not
the corporate representative. Strike that.

A Estate representati ve.

Q We had di scussed at your prior testinony
at the hearing that if you were to sit at the trial

or sit at a deposition or be involved in

Mudrick Court Reporting, Inc.
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negoti ati ons or whatever you would do in connection
with the i ndependent action, you would be billing
for your tinme?

A Yes.

Q And anything that Ted Bernstein would be
doi ng, attending a deposition or review ng
docunents or neeting with w tnesses, he woul d not
be chargi ng?

MR FEAVMAN:  Form
THE WTNESS: That's ny understandi ng of

t he set up.
BY MR RCSE:
Q And that would result in |ower costs to

the estate?

MR FEAVMAN:  Form

THE W TNESS: It shoul d.
BY MR ROSE:

Q Whi ch woul d be not only in the best
interests of the beneficiaries, but also really in
the best interests of M. Stansbury, because it
woul d | ower the anmpunt of noney that woul d be
drained fromthe estate to defend his clain?

A True.

Q | will represent that there was a notion

filed by M. Stansbury asking for a status

Mudrick Court Reporting, Inc.
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conference before the trial judge in the
i ndependent acti on because you had filed a notice
of unavailability and he was having difficulty
schedul i ng sone hearings. Do you dispute that?
M5. CRISPIN. Form
MR FEAMAN.  Form
THE WTNESS: |'d have to look at it. |
don't want to guess.
BY MR ROSE:
Q What's your schedule |ike generally for
the next three to six nonths?
M5. CRISPIN:.  Form
THE WTNESS: 1'd have to pull it out to

be absolutely sure. | nean, there's various

and sundry hearings, depositions, sone trials.

BY MR ROSE:

Q Are you fairly busy?

A We are busy.

Q Ckay. You are fairly busy individually?

A. Yes, which is good, no conplaints.

Q Now, havi ng been asked questions at two
evidentiary hearings and today, is it still your
belief in your professional judgnent that it's in
the best interests of the estate to appoint Ted

Bernstein as the admnistrator ad |itenf
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A Yes.
MR ROSE: Nothing further.

MR FEAMAN. | have got a couple on
redirect.
MR ELI OT BERNSTEI N: |'d like to ask sone

further questions.
MR FEAMAN.  Well, it's not your turn yet.
MR ELI OT BERNSTEIN. GCh, | was just
sayi ng, M. Feanan.
THE WTNESS: M. Feanman.
REDI RECT (BRI AN O CONNELL)
BY MR FEANAN:

Q All right. Now, in response to a question
asked by M. Rose you said that you, M. O Connell,
woul d be handling any settl enent discussions
arising out of the independent action by
M. Stansbury against the estate, correct?

A Correct. Because that's what you have and
| have actually done that.

Q But if the case got rolling and di scovery
was taken, depositions were taken, docunments were
produced, all of which has not taken place yet, you
woul d have to speak to M. Rose and Ted Bernstein
to get their opinion on how the case is going,

woul dn't you?

Mudrick Court Reporting, Inc.
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A. Vell, 1'd speak to themand |I'd take a
| ook at the discovery or notions. | know there's a
noti on for summary judgnent that was pending, for
exanple. So | would speak and then take a | ook at
the record. | would do both.

Q Ckay. And how many | awyers do you
presently have in your law firm sir?

A Appr oxi mately 32.

Q Ckay. And of those how nmany are

commercial or business litigators?

A Primarily? Because sone people --

Q Primarily?

A -- there's sone overl ap.

Q Yes, of course.

A Even our own departnent. So there's --

|'"d say principally two for sure.

Q kay.

A But that's primarily what they do.

Q Do you think that they are in your opinion
conpet ent and capabl e of defending the estate in
connection with M. Stansbury's clains in his
i ndependent acti on?

MR ROSE: That's beyond -- we are not
tal ki ng about counsel. W are talking about

the adm nistrator ad litem but.

Mudrick Court Reporting, Inc.
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MR FEAMAN.  You can object to the form
MR ROSE: That's ny objection.
BY MR FEANVAN:

Q You can answer.

A Yes, | think they have the skill set to do
that. |It's the other instances that | don't want
to repeat because they are already sort of in our
pl eading as to why we chose this course of action.

MR FEAMAN: Al right. No further
questi ons.
MR ELI OT BERNSTEIN. M/ turn?
MS. CRISPIN  Yes.
RECROSS (BRI AN O CONNELL)
BY MR ELI O BERNSTEI N:

Q Ckay. M. O Connell, if Ted were to
becone representing the estate would Ted rai se the
defense or file suit against Ted for the danmnages?

M5. CRISPIN. Form Do you understand the
question?
THE WTNESS: | am not sure because --
BY MR ELI OI' BERNSTEI N:

Q Wl l, Ted was all eged to have done bad
faith action conplaint with the estate, would Ted
representing it file, raise a defense that Ted is

responsible for let's say a hundred percent of the

Mudrick Court Reporting, Inc.
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danmages, or would he file suit against Ted for a
hundred percent of the danages?

A Yeah, this cane up before, but | will try
to say it succinctly. This was raised at one of
t he prior hearings.

Anmong joint tort-feasors when one is
di sm ssed there's not by statute a right of
contribution by one joint tort-feasor agai nst
anot her, which is the scenario which you are |aying
out .

Q Well, the estate could also raise that the
first settlenent was done in bad faith with uncl ean
hands with Ted negoti ating hinself out and shifting
the liability, would Ted rai se that defense? Wuld
Ted allege that Ted acted in bad faith in settling
hi nsel f out and shifting liability to parties
t hrough conflict and adverse interests?

A Again, | think we are going beyond the
scope of direct and cross.

Q Wel |, no.

A. But to try and get through this.

Q This is directly related to Ted, you are
recommendi ng Ted to represent the estate. In your
prior testinony to the court you answered this

question basically by saying, no, Ted woul dn't

Mudrick Court Reporting, Inc.
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rai se those defenses. Qoviously, | believe, and |
am aski ng you is that because Ted woul d be
conflicted and adverse to the beneficiaries?

M5. CRISPINN. Form | amnot sure you can
answer this question or is that nore properly
directed towards Ted? | don't know how
M. O Connell can answer what --

MR ELIOT BERNSTEIN. M. O Connell is
recommending Ted. So if Ted could effectively
shift liability fromhinself to the estate
beneficiaries wth no one rai sing objection
because he is conflicted and adverse to the
beneficiaries, | think that's pretty rel evant
to everything going on.

BY MR ELI O BERNSTEI N:

Q So, M. O Connell, would Ted raise any
defense for the beneficiaries of the estate that
all ege that Ted acted inproperly perhaps in
conflict and adversity to shift the liability from
hinmself to the estate beneficiaries where he has no
i nterest?

M5. CRISPIN. Form And if you don't
under stand the question or it's too conpound or
assunmes too many facts in order for you to

answer, then so say and ask himto rephrase.
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THE WTNESS: Right. |If we could break
t his down, please.
BY MR ELI OI' BERNSTEI N:
Q Ckay.
A | believe you are asking nme to specul ate
as to what Ted nmay or may not do which, of course,

| don't know what Ted nmay or nmy not do.

Q Well, you are recommendi ng Ted - -
A | am not recomrendi ng Ted.
Q -- to replace yourself. So let nme ask it

this way first. Could you raise an argunent that
Ted acted conflicted and with adverse interests in
settling with Stansbury?
M5. CRISPIN. Form
THE WTNESS: | am not aware -- again we
went through this before. | amnot aware of
the facts and circunstances of the settlenent.
And | am not aware either just sitting here
ri ght now of a cause of action that would exi st
because soneone entered into a settlenent.
BY MR ELI OT BERNSTEI N:
Q Well, Ted is a defendant and Si nbn was a
def endant, now his estate is a defendant. And
could the estate state that by Ted Bernstein

negoti ating hinself out personally beyond

Mudrick Court Reporting, Inc.
(561) 615-8181
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negotiating Shirley's trust out, which we have
al ready established, that that act right there was
acting in conflict with adverse interests to the
beneficiaries of both the Sinon trust and the
Shirley trust where he has no interest, and thereby
he didn't raise a defense on behalf of the
beneficiaries of the trust stating, wait a m nute,
Ted Bernstein is |liable for the danages here?
Does the estate have a claimto state that
Ted Bernstein inproperly negotiated hinsel f out
t hrough conflict and adverse interests?
M5. CRISPIN. Objection to form | can't
have hi m answer because your question assunes
so many different things and it was so
conpound.
BY MR ELI O BERNSTEI N

Q Ckay. Wuld Ted sue hinself if he is the
representative for the estate?

A | don't know if he would sue hinself and
don't know on what grounds he woul d have to sue
hi nsel f.

Q Ckay. On the grounds that he commtted
all of the acts, on behalf of the estate woul d sue
Ted Bernstein claimng that he is the responsible

party for the damages to M. Stansbury?

Mudrick Court Reporting, Inc.
(561) 615-8181
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A | don't know what he woul d do, but he
woul d have a -- there would be a problem again
statutorily if it conmes on the anbit of
contribution froma dismssed joint tort-feasor
because there's a statutory prohibition.

Q | am just asking a sinple question. Wuld
Ted as an estate representative sue Ted as being a
responsible party in a lawsuit in whatever?

M5. CRISPIN. He already answered.

MR, ELI OT BERNSTEI N: | didn't get the
answer. \What was the answer?

THE WTNESS: Sane answer. Do you want to
read it back? W'IIl read it back for you.

MR ROSE: No, don't read it back.

THE WTNESS: Ckay. The problem-- of
course, first, | don't know what Ted woul d do.
| can't specul ate on what actions Ted woul d or
woul dn't take. But the problemthat | see in
the scenario that you sketched out is the
violation of the statute that a dism ssed or
rel eased joint tort-feasor can't sue another
joint tort-feasor for contribution.

BY MR ELI OT BERNSTEI N
Q Wul d the estate claimthat the settl enent

that released Ted and gave himthat rel ease was

Mudrick Court Reporting, Inc.
(561) 615-8181
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done with adverse interests and conflict? Wuld he
rai se that --
M5. CRISPIN. Form
BY MR ELI OI' BERNSTEI N:
Q -- agai nst hinmsel f?
M5. CRISPIN. Form
THE WTNESS: A, again, | can't speculate
on what Ted would or would not do. And | would
al so question what standing he would have to
make that sort of a claimor what any standi ng
sonebody woul d have.
BY MR ELI O BERNSTEI N:

Q Ckay. Well, you as the estate PR, would
you nmake that claimif you found that Ted had
negotiated in bad faith with uncl ean hands in the
Shirley settlenents and his personal settlenents
and found out that he had shifted the liabilities
off hinself through conflict and adversity? Wuld
you file a lawsuit trying to vacate that
settl enment?

M5. CRISPIN. Form Again, it's so
conpound | can't have hi m answer.
BY MR ELI OI' BERNSTEI N:

Q Ckay. Wuld you file a lawsuit as the

estate PR claimng that Ted acted in bad faith with

Mudrick Court Reporting, Inc.
(561) 615-8181
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uncl ean hands and tried to vacate the Stansbury
settl enment?

M5. CRISPIN. Form Wuld you?

THE WTNESS: | don't see a cause --
sitting here right now, I don't see a cause of
action that the estate would have to vacate
that settlenent, including standing.

BY MR ELI O BERNSTEI N:

Q Ckay. But you also claimthat you don't
know anyt hing. So once you find out and you see
that there may be, would you at that point file, if
you found out that Ted acted in adverse interests
and conflicts to settle hinself out, could you file
a conplaint to vacate or a notion to vacate that
settl enent ?

M5. CRISPIN. Okay. So now it was woul d
you and now the question is could you. Form

THE WTNESS: Well, | think as |I answered
at the prior hearing anyone can sue anyone for
anything. But the threshold issue here and
what you sketch out is one of standing. And
again, ny quick analysis would be the estate
doesn't have, the estate of Sinon doesn't have
the standing to overturn a settlenent reached

by Ted Bernstein, Ted Bernstein as the Shirley

Mudrick Court Reporting, Inc.
(561) 615-8181
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estate or PR, the trustee with M. Stansbury.
BY MR ELI OT BERNSTEI N:

Q Again, could you file to vacate it if you
becane aware of conflict and adverse interests in
the settl enent process?

M5. CRISPIN. kay. He has answered that
one. Next question.
BY MR ELI O BERNSTEI N:

Q Well, let's answer it yes or no.

M5. CRISPIN:. No, he has answered it the

best that he coul d.

MR ELI OT BERNSTEIN:. Oh, okay.
BY MR ELI O BERNSTEI N:

Q Are you on behalf of the estate adverse to

WIlliam Stansbury's interests currently?
M5. CRISPIN. Form
THE W TNESS: No, not the way -- no, not

the way that you've stated it. W have a

difference of opinion as to whether or not the

estate is liable to M. Stansbury. W are
taking the legal position that the estate is
not liable to M. Stansbury. But your question
is sonething different it sounds |ike to ne.

BY MR ELI OT BERNSTEI N:
Q Ckay. And then how are you letting him

Mudrick Court Reporting, Inc.
(561) 615-8181
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drive the bus on the Chicago litigation for the
estate?
M5. CRISPIN. Form
BY MR ELI OT BERNSTEI N:
Q Isn't that a conflict?
M5. CRISPIN. Form
THE WTNESS. He is not driving the bus as
It conmes to the Chicago litigation
BY MR ELI O BERNSTEI N:
Q Ckay. Are you aware Judge Bl akey
dism ssed the notions to dismss filed by the
estate and clained that there are still unresol ved
i ssues of the beneficiaries?
M5. CRISPIN. Form
THE WTNESS: | amnot aware of that. |
am aware that the case is set for trial this
summer. | amnot aware of any undi sposed of
out st andi ng noti ons ot her than, of course, the
conplaint, the answer, and that's why it's set
for trial.
BY MR ELI OT BERNSTEI N
Q So you haven't read the nmenorandum t hat
di sm ssed the estate's notion for summary judgnment?
A. Yeah, | have read the order denying the

estate's notion for summary judgnment. That's why

Mudrick Court Reporting, Inc.
(561) 615-8181
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Q Are you aware that part of Judge Bl akey's
ruling on triable issues of fact were that there
are still unresolved issues of who the
beneficiaries are?

M5. CRISPIN. Form
THE WTNESS: | renenber that
M5. CRISPIN. [|If you know.

THE WTNESS: | renenber that there is a
question of fact that the district court could
not rule on in a summary judgnent, ergo the
case is going to trial on who the beneficiaries
are.
BY MR ELI O BERNSTEI N:

Q Ckay. Are you aware that in his order he
i ncl udes LaSalle National Trust as a prinary
beneficiary and Sinon Bernstein Trust, N. A as a
conti ngent beneficiary?

MR ROSE: Object to the form

M5. CRISPIN. Form

THE WTNESS: | don't have the order in
front of ne. | know there's pleadings, of
course, on going both directions as to who the
beneficiaries are. That's where the dispute

is. Plaintiffs say one thing. Defendants

Mudrick Court Reporting, Inc.
(561) 615-8181
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i ntervenors say anot her.
BY MR ELI OT BERNSTEI N

Q Ckay. So your statenent to the -- in this
deposition was that, you know, if the five children
didn't get these benefits, the estate would. But
my question is are you aware and have you done any
due diligence to find out if LaSalle National
Trust, the naned primary beneficiary of the
I nsurance conpany, has a claimto the policy?

M5. CRISPIN. Again, that's work product.
There's ongoing litigation. He won't be
respondi ng.

MR ROSE: |It's also an inproper question
because they are not a party to the lawsuit and
there are only two --

MR ELI OT BERNSTEIN. | am not asking Al an
Rose questi ons.

MR ROSE: Wll, | amstating ny objection
for the record.

MR, ELIOT BERNSTEIN: Well, then state an
obj ection and that. Don't be answering
questions that I amasking a w tness.

MR ROSE: Well, |I amstating an objection
and | amtrying advise you as to the --

MR, ELI O BERNSTEIN:  You are not ny

Mudrick Court Reporting, Inc.
(561) 615-8181




15:13:27

© o0 ~N o o b~ w N -

15:13:38 10
11
12
13
14
15:13:46 15
16
17
18
19
15:13:58 20
21
22
23
24

15:14:09 25

Brian O'Connell - 03/13/2017 112

counsel. Don't ever advise nme. Thank you for

that. | would never hire you.
BY MR ELI OT BERNSTEI N

Q But okay. So as of today could you
definitively say that LaSalle or the Sinon
Bernstein Trust, N.A is not a potenti al
beneficiary?

M5. CRISPIN. Again, he won't be answering
that question. There's pending litigation.

You are asking himto, | guess, say what the

merits of the litigation are --

MR, ELI OT BERNSTEIN: No, | am not.

M5. CRISPIN. -- in your hypothetical.

MR ELI OT BERNSTEIN. | amasking himto
clarify his prior statenents. He said that the
only beneficiaries he was aware of were the
five children or the estate.

BY MR ELI O BERNSTEI N:

Q | am asking are you aware of the potentia
of LaSalle National Trust, N. A and Sinon Bernstein
Trust, N A being potential beneficiaries in the
litigation?

MR ROSE: Object to the form

M5. CRISPIN. Form outside the scope.

And to the extent he asked a different question

Mudrick Court Reporting, Inc.
(561) 615-8181
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now, are you aware that there's potentially

LaSal | e Bank?

THE W TNESS: Yeah, based on ny readi ng,
anal ysi s, what have you, w thout divul ging
attorney/client privilege, the only outconme of
the present estate, and | believe the outcone
shoul d be that the funds go back to the estate,
whet her they go to the estate or they go to a
trust of Sinon Bernstein. Those are the
out cones.

BY MR ELI O BERNSTEI N:

Q Are you aware of the Sinon Bernstein
irrevocabl e i nsurance trust done in 2000 that naned
the policy as a beneficiary -- the trust being the
beneficiary of that policy?

M5. CRISPIN:.  Form

THE W TNESS: Yeah, w thout | ooking at --
| think what you are asking ne is to who has
assigned the policy to who as a beneficiary?
And that is the subject of the litigation as to
who is the beneficiary. So |I'd have to | ook,

if you are asking a docunent dated a certain

date, 1'd have to | ook at the docunent to see
how that fits in the overall argunent. | don't
have it in front of ne. | don't have an

Mudrick Court Reporting, Inc.
(561) 615-8181
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I ndependent recoll ection of dates.
BY MR ELI OI' BERNSTEI N:
Q Ckay. Have you prepared for this
deposition with any parties?
A No.
Q Have you prepared with Al an or Ted?
A No, | have not.
MR ELI OT BERNSTEIN: | am done.
THE W TNESS: Read.

(The deposition concluded at 3:15 p. m)

Mudrick Court Reporting, Inc.
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CERTI FI CATE OF OATH

STATE OF FLORI DA
COUNTY OF PALM BEACH

In nmy capacity as a Notary Public of the State of
Florida, |I certify that on March 13, 2017, at

1: 18 p.m, BRI AN O CONNELL, personally appeared
before nme and took an oath (or affirmation) for the
pur pose of giving testinony in the matter: Estate
of Sinon L. Bernstein.

| denti fication:

Personal | y Known

SWORN TO and SUBSCRI BED before ne
this March 15, 2017, in

the City of West Pal m Beach, County
of Pal m Beach, State of Florida.

Lisa Mudrick, Notary Public
State of Florida at Large.

Mudrick Court Reporting, Inc.
(561) 615-8181
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CERTI FI CATE OF REPORTER

STATE OF FLORI DA
COUNTY OF PALM BEACH

I, LISA MIDRI CK, RPR, FPR, do hereby
certify that I was authorized to and did
stenographically report the deposition of BRI AN
O CONNELL; that a review of the transcript WAS
requested; and that the foregoing transcript, pages
from1 through 114, inclusive, are a true and
correct record of ny stenographic notes.

| further certify that the said deposition
was taken at the tine and pl ace herei nabove set
forth and that the taking of said deposition was
commenced and conpl eted as herei nabove set out.

| further certify that | am not an
attorney or counsel of any of the parties, nor am!|
a relative or enployee of any attorney or counsel
or party connected with the action, nor am|
financially interested in the action.

The foregoing certification of this
transcri pt does not apply to any reproduction of
t he sane by any neans unl ess under the direct
control and/or direction of the certifying
reporter.

DATED March 15, 2017.

LI SA MUDRI CK, RPR, FPR

Mudri ck Court Reporting, |nc.
1615 Forum Pl ace, Suite 500
West Pal m Beach, Florida 33401
561-615-8181

Mudrick Court Reporting, Inc.
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WI TNESS CERTI FI CATE
I N THE FI FTEENTH JUDI CI AL Cl RCUI T COURT
| N AND FOR PALM BEACH COUNTY, FLORI DA
CASE NO 502012CP004391XXXXNBI H

| N RE:
ESTATE OF SI MON L. BERNSTEI N,

Deceased.

|, BRIAN O CONNELL, hereby state that |
have read the foregoing transcript of the testinony
given by ne at ny deposition on March 13, 2017, and
that said transcript constitutes a true and correct
record of the testinony given by ne at said
deposition, except as | have so indicated on the
errata sheet provided herein.

Dated this _ day of , 2017.

BRI AN O CONNELL

No Corrections: (Please initial)

Mudrick Court Reporting, Inc.
(561) 615-8181
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ERRATA SHEET

Style: Estate of Sinon L. Bernstein
Dep: Brian O Connell, taken March 13, 2017

Pursuant to Rule 1.310(e) of the Florida Rul es
of Civil Procedure, this deposition is being
submtted to you for exam nation, reading and
signing. Please DO NOT WRI TE on the transcri pt.
Any changes in formor substance you desire to make

shoul d be entered upon this sheet as follows:

PAGE LINE CHANGE REASON
/ / /
/ / /
/ / /
/ / /
/ / /
/ / /
/ / /
/ / /
/ / /
/ / /
Under penalties of perjury, | declare that I

have read ny deposition, and that it is true and
correct subject to any changes in formor substance
ent ered here.

Dat e: Si gnat ur e:

Mudrick Court Reporting, Inc.
(561) 615-8181
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March 15, 2017

Brian O Connell, Esquire
(Boconnel | @i klinlubitz.com

C/o Ashley Crispin, Esquire
(Acrispin@iklinlubitz.com

C klin Lubitz Martens & O Connel
515 North Flagler Drive, 20th Fl oor
West Pal m Beach, Florida 33401

Re: Estate of Sinon L. Bernstein

Pl ease take notice that on March 13, 2017,
you gave your deposition in the above referred
matter. At that tinme you did not waive signature.
It is now necessary that you sign your deposition.

_ Pl ease call 561-615-8181 to set up an
appoi ntnent to read your deposition at 1615 Forum
Pl ace, Suite 500, West Pal m Beach, Florida, 33401.

If you do not appear to sign your
deposition wthin twenty (20) days, the original
transcript, which has al ready been forwarded to the
ordering attorney, may be filed with the O erk of
the court. |If you wish to waive your signature,
sign your nane at the bottomof this page, and
return this page to us at the above address.

Very truly yours,
MUDRI CK COURT REPORTI NG, | NC.

NOTARY PUBLI C

| do hereby waive ny signature:

BRI AN O CONNELL

cc: Peter M Feaman, Esquire

Mudrick Court Reporting, Inc.
(561) 615-8181
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Filing # 35043880 E-Filed 12/02/2015 10:29:40 AM

IN THE CIRCUIT COURT IN AND FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN'AND FOR PALM BEACH COUNTY, FLORIDA ‘

IN RE: ESTATE OF: - PROBATE DIVISION

SIMON L. BERNSTEIN, o -, FILENO: 502012CP439 IXXXXNB/H
Deceased. |
/-

SUCCESSOR PERSONAL REPRESENTA;[‘IVE’S PETITION FOR AUTHORIZATION
TO ENTER INTO CONTINGENCY AGREEMENT WITH ITLINOIS COUNSEL IN
‘ PENDING LIFE INSURANCE LITIGATION

BRIAN M. O’CONNELL, as.Successor Personal Representative éf the Estat.é of SIMON
L. BERNSTE]N (“Mr. O’Connell” or “Successor Persomal Representative,” “Estate” and
“Decedent,” respectively), petitions this Court for Authorization to Enter into Contingency
Agreement with [llinois Counsel in Pending Life Insurance Litigation, and as grounds, therefore,
states as follows:

.1. By Order dated May 23, 2014, pursuant to a Petition filed by William Stansbury
this Court authorized then-acting Curator, Benjamin Brown, to intervene on behalf of the Estate

in litigation pending in the United States District Court for the Northern Distrct Ilinois

(hereinafter “District Court” and the “Life Insurance Litigation,” respectively). See Simon
Bernstein Irrevocable Trust DTD 6/21/95 v. Heritage Union Life Insurance Company, Case No.
13 ov 3643 (N.D. I1L, E. Div.). | |

2. This Court ordered that all fees and cost incurred in the Life Insurance Litigation
be borne by William StansBur’y. |

3. | OnJune 5, 2014, the Estaie, by and through counsel in lllinois, Iames J. Stamos,
Esq. of Stamos & Trucco LLP (hereinafter_ “Illinbis Coungel”), filed a Motion to Intervene, which

the District Court granted on July 28, 2014,

A dl
wi 8, 0'Conne
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In Re: Estate of Simon L. Bernstein
File No: 502012CP004391 XXX XSB

4. On June 24, 2014, Mz, O’Connell was appointed as the Successor Personal
Representative.

5. The legal fees to dﬁte in the Life Inéurance Litigation have been paid by Wﬂham
Stansbury. {“Mr. Stausbury”), however, Mr. Stansbury has filed a Motion for Discharge from
Further Respongibility for the Funding of the Estate’s Participation in the Chicago Life Insménq@

:Litigation and for Assumption of Responsibility by the Estate (“Motion for Discharge™). The
Motien for Discharge is attached hereto as Exhibit “A”.

6-. The value of the ife insurance policy at issue in the Life Insurancc-Litigation is
approximately $1,700,000.00. |

7. . The Successor Personal Representative believes it is in the best interest of ﬁm Estate
to continue with the Life Insurance Litigation.

8. Tllinois Counsel has agreed to waive the ouistanding balance currently due and enter
into a contingency agreement (“Contingency Agreement™), in which Hﬁﬁois Counsel receives a
percentage of recovery, in lieu éf charging on an hourly basis. The Contingency Agreement is
attached hereto as Exhibit “B*.

9. Given the above, the Successor Personal Representative requests authorization to '
enter into the Contingency Agreement.

WHEREFORE, the Successor Personal Representaﬁve respectfully requests the Court

- enter an Order authorizing Successor Personal Representative to enter int.c; the Contingency |
Agreement with Tllinois Counsel, a:_xd for his attorneys’ fees and costs, and such other relief as the

Court deems just and proper.



In Re: Estate of Simon L. Bernstein
File No: 502012CP00439 13X XX SB

[ HEREBY CERTIFY that atrue and correct of the foregoing was sent by e-mail service

: e
or U.8. Postal Service on the" 2/ day of D-E CEnbd / , 2015 to the parties on the attached

Service List,

JOIELLE A F OGLIETTA
Floridd Bar No: 94238
Ciklin Lubitz & O'Connell
515 N. ¥lagler Dr., 20th Floor
West Palm Beach, FL 33401
Telephone: 561-832-5900
Facsimile: 561-833-4209
‘primary e-mail: service@ciklinlubitz.com
* secondary e-mail: slobdell@ciklinlubitz.com



In Re: Estate of Simon L. Bernstein

- File No: 502012CP004391XXXXSB

SERVICE LIST

Alan B. Rose, Esq.
Page, Mrachek, Fitzgerald &

- John P. Morrissey, Esq.
330 Clematis-St., Suite 213

Donald R. Tescher, Esq.
Robert L. Spallina, Esq.

Joshua, Jacob and Daniel
Bemstein, Minors

¢/o Eliot and Candice

| Bernstein, Parents and
Natural Guardians

2753 N.W. 34% St

Boca Raton, FL 33434
iviewit@iviewit.tv

950 N. Michigan Ave., Apt.
2603

Chicago, IL 60611
psimon(@stpcorp.com

Rose, PA."~ West Palm Beach, FL 33401 | 925 S. Federal Highiway,
505 §. Flagler Dr., Suite 600 _| john@jmorrisseylaw.com Suite 500
West Palm Beach, FL 33401 | Attorney for Molly Simon et | Boca Raton, FL 33432
(561) 355-6991 al | Dtescher@tescherlaw.com
arose(@mrachek-law.com ddustin@tescherlaw.com
mchandler@mrachek- rspallina@tescherspallina.com
law.com Attorney for Ted S. kmoran(@tescherspallina.com |
Bernstein , ' _
Peter Feaman, Esq. Shendell & Pollock, P.L. Max Friedstein
Peter M. Feaman, P.A. 2700 N. Military Trail, suite | 2142 Churchill Lane
3695 Boynton Beach 150 ~ ‘ Highland Park, II. 60035
Blvd.,Suite 9 Boca Raton, FL 33431 Beneficiary
Boynton Beach, FL 33436 241-2323 Fax: 241-2330
- pfeaman@feamanlaw.com Gary R. Shendell, Esq.
1 gary(@shendelipollock.com
estella@shendellpollock.com
ers(@shendelipollock. com
Kenneth S. Pollock, Esq.
ken@shendellpollock.com
britt@shendellpollock.com
grs(@shendellpollock.com
Attorney for Tescher and
Spallina .
Eliot Bernstein and Pamela Beth Simon Lisa Friedstein and -

Carley Friedstein, Minor

c/o Jeffrey and Lisa Friedstein
Parent and Natural Guardian
2142 Churchill Lane
Highland Park, IL 60035
Lisa@friedsteins.com

Lisa friedstein@gmail.com -
Beneﬁcia_r_y

Jill Tantoni and

Julia Tantoni, a Minor

| ¢/o Guy and Jill Tantoni, her
Parents & Natural Guardians

2101 Magnolia Lane

Highland Park, IL 60035

jilliantoni@gmail.com




( (
. Filing # 19319841 Electronically Filed 10/13/2014 03:33:15 PM
IN THE CIRCUIT COURT OF THE FIFTEENTH

JUDICIAL CIRCUIT OF FLORIDA, IN AND FOR
PALM BEACH COUNTY, FLORIDA.

INRE; Case No.: 50 2012 CP 004391 SB
: : JUDGE MARTIN COLIN
ESTATE OF SIMON
BERNSTEIN,
Deceased. Divigion: I'Y
/

MOTION OF CREDITOR, WILLIAM E. STANSBURY, FOR DISCHARGE
FROM FURTHER RESPONSIBILITY FOR THE FUNDING OF THE ESTATE’S
PARTICIPATION IN THE CHICAGO LIFE INSURANCE LITIGATION AND FOR
ASSUMPTION OF RESPONSIBIEITY BY THE ESTATE

COMES NOW, William E. Stansbury (“Stansbury”), Creditor of the Estate of Simon
‘Bemstéin {the “Estate™), by and through his undersigned counsei, and moves this Court for an

Order discharging Stansbury from further responsibility for the funding of the Estate’s

participation in the L"Chicago life insurance Hﬁgaﬁon”, and for the Estate to assume responsibility

Tor funding the Chmag(; life insurance liﬁgaﬁdn, and states:

1. At the time of Simon Bermnstein’s éeath it was determined that there existed a life
insurance policy on the er of Simon Bernstein issued By Heritage Union insura:nce Company
(“Heritage™). The policy proceeds are approximately $1.7 million, which; if included in the
Estate,. would more than doﬁble its assets, Thf: policy was allegedly payableb to a Simon
‘ Bemstéin Irrevocable Insurance Trust as its beheﬁcia}y (the “Insurance Trast”).

2, TELG alleged Insurance Trust submitted a death claim to Heritage a.nd demanded

that Heritage pay the policy proceeds to the so-called “trustee” of the Insurance Trust. H paid to

the Insurance Trust, the death benefit would not be included as an asset of the Estate. HoWever, .

peither the original nor a copy of the “Insurance Trust” exists.




3. Asa result; Heritage refused to pay the death benefit of $1.7 million to atyone
without a court order. The alleged Insurance Trust then sued Heritage in the Circuit Court of

Cook Counfy, Dlinois. © The case was subsequently removed to Federal Court. (The “Life

Insurance Litigation™) See Simon Bernstein Frrevocable Trust DTD 6/21/95 v, Heritage Union

Life Insurance Company, Case No. 13 cv 3643 (N.D. I, E. Div.) A copy of the Amended
Complaint filed in U.S, District Court is attached as Exhibit “1.” :

4. The Estate of Simon Bemstein was not made a party fo the Life Insurance
Litigation, even though the Estate will clearly be gﬁectedr by the outcome of the ﬁﬁga:tion. :

5. The original co-personal representatives of the Estate, Donald Tescher and Robert
Spallina, fajléd or refused to intervene on behalf of the Estate.

6. . After they resigned, Stamsbury brougﬁt the Life Insurance Litigation to the
attention of the Curator of the Estate and this Court. By Order dated May 23, 2014, pursuant to a
Petition filed by Stansbury, this Court appointed the then-acﬁng Curator, Benjamin Brown
(“Brown™), as Administrator Ad Litem to pursue intervention in the Life Insurance Litigation in
order fo protect the interests of the Estate. This Court also ordered that all fees and costs
incurred in the Life Insurance Liﬁgaﬁon, “including for the Curator in connection with this work
as Administrator A.d.Litem and any counsel retained by Administrator Ad Litem, will initially be
borne by William Stansbury.” A copy of the May 23, 2014 Order is attached as Exhibit “2.”

7. On June 5, 2014, the Estate, by and through counse] in Chicago, James J. Stamos,
Esg., filed aMotion fo Intervene. | _ . .
8. - On July 28, 2014, thef United States District Court. for the Northern District of .

Tilinois granted the Estate’s Motion to Intervene. In granting the Motion, the court stated at

. page 3 of the Order:



It is undisputed, however, that no one can locate the Bemstein Trust,
Accordingly, Brown, the Administrator Ad Litem of the Estate, moves to
intervene arguing that in the absence of a valid trust and designated beneficiary,
the policy proceeds must be paid to the Estate as a matter of law. (citing Harris v.
Byard, 501 So.2d 730, 734 (Fla. App. 1 DCA, 1987) (“Since the policy had no
named beneficiary, there is no basis in law for directing payment of the policy

- proceeds fo anyone other than the decedent’s estate for administration and
distribution.”) . :

The Court concluded that the Estate demonstrated a sufficient interest justifying
infervention. A copy of the Order of the District Court Order is attached as Exkibit “3.”

9. Additionally, James J. Stamos, the atforney in Chicago hired by the Estate to
represent it in the Life Insurance Litigation, has stated that the Estate has a meritorious case, has
a reasonable likelthood of success on the merits, and recominends that the Estate continue to
participate.

10.  As aresuit of the foregoing, Stansbury respectfully submits that due to his actions
on behalf of the Estate, he has enabled the Estate to intervene and advance a meritorious position
in the pending Life Imsurance Litigation. There is now created a realistic expectation that the
assets in the Estate could be more than doubled should the Estate’s position p;:evail. As such,
Stansbury should be discharged from farther responsibility to pay attorney fees and costs in
connection with the Estate’s participation in the Life Insurance Litigation, and the responsibility
to pay attomey fees and costs in the case should hencefortil be assumed by the Estate,

‘WHEREFORE, Petitioner, William E. Stansbury, requests that this Court issue an Order
stating that: a) Stansbuty is hereby discharged ﬁom further respbnsfbﬂity to pay attorney fees -

and costs in connection with the Estate’s participation in the Life Insarance Litigation; and, b)

the responsibility to pay future attormey fees and costs in the case are hereby to be assumed by



_ the Estate and the Estate is hereby authorized to proceed.

Respectfully submitted,

%%

Peter M. Feaman

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
forwarded via e-mail service to: Alan Rose, Esq., MRACHEK, FITZGERALD ROSE, 505 Sa.
Flagler Drive, Suite 600, West Palm Beach, FL 33401, arpse(@pm-law.com and mchandler@pm-
law.com; Eliot Bernstein, 2753 NW 34" Street, Boca Raton, FL 33434, jviewiz@iviewit.tv,

- William H. Glasko, Esq., Golden Cowan, P.A.; PALMETTO BAY LAW CENTER, 17345 S.
Dixie Highway, Palmetto Bay, FL 33157, bﬂl@palmettobavlaw comm; Brian O’ Connell, Esq.,
Ciklin Lubitz Martens & O’Connell, 515 North Flagler Drive, 20® Floor, West Palm Beach, FL
33401, boconnell@eiklintubitz.com; John P. Morrissey, Esq., 330 Clematis Street, Suite 213,

. West Pa]m Beach, FL 33401, john@jmorrisseylaw.com; rwin J. Block, Esq., 700 8. F cderal

Hwy., Suite 200, Boca Raton, FL. 33432, ijb@ijblegal.com, on this | 5 day of October, 2014,

PETER M. FEAMAN, P.A.

3695 W, Boynton Beach Blvd., Suite 9
Boynton Beach, FL 33436

Tel: 561-734-5552 ‘

Fax: 561- 734-5554

Peter M. Feaman ™~
Florida Bar No. 0260347
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~ IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
. EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6/21/95,
by Ted S, Berpstein, its Trustes, Ted .
Bermstein, an individual, .
Pamela B. Simon, an individnal,
Jill Iantoni, an individual and Lisa S.

. Priedgieln, an individual,

Case No. 13 ev 3643
‘Honorable Amy J, St. Eve
Magistrate Mary M. Rowland

Plattiff,

V.

HERITAGE UNTON LIFE INSURANCE
COMPANY, .

Defendant,

)
)
)
)
)
)
)
)
)
)
}
}
)
)
)
)
:
HERITAGE UNION LIFE INSURANCE . )
COMPANY )
)

)

%

Counter-Plaintiff )

)

)

}

)

)

)

)

)

)

)

)

)

)

)

V.

. SIMON BERNSTEIN IRREVOCABLE
TRUSTDTD 6/21/95

' Connter-Defendant
and,

FIRST ARLINGTON NATIONAL BANK

as Trustec of 8.B. Lexingfon, Inc. Employes

Death Benefit Trust, UNITED BANK OF

ILLINQIS, BANK OF AMERICA,

" Sucéessor in interest to LaSalle National

- Trast, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individnally end )

as purported Trustes of the Simon Bernstein )

EXHIBIT . |
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. Irrevocable Tnsurance Trust Did 6/21/95,
and ELIOT BERNSTEIN

Third-Party Defendants.

ELIOT IVAN BERNSTEDN,
Croas-Plaintiff
Y

TED BERNSTEIN, individually and
as alleged Trustee of the Simon Bemnstein
Trrevocable Insurance Trust Did, 6/21/95

'er_ss-Defendént
and, ‘

PAMELA B, SIMON, DAVID B.SIMON,
‘both Professionally and Personally :
ADAM SIMON, both Professionally and

- Personally, THE SIMON LAW FIRM,
TESCHER & SPALLINA,P.A,,
DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA,
both Professionally and Personally,
LISA FRIEDSTEIN, JILL JANTONI .
S.B. LEXINGTON, INC, EMFLOYEE
.DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC. 8.B, LEXINGTON,
INC., NATIONAL SERVICE
ASSOCIATION (OF FLORIDA),

- NATIONAL SERVICE ASSOCIATION

(OF ILLINOIS) AND JOHN AND JANE

DOES

Third-Party Defendenis,

e \.J‘-J\..J\./v\_/\_ruvvuuuuuuuvuvvvuvvuuvvvuvvuu‘—’
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PLAINTIFES' FIRST AMENDED COMPLAINT

 NOW- COMES Plaintiffs, SIMON BERNSTEIN IRREVOCABLE INSURANCE
TRUST dtd 6/21/95, and TED BERNSTEIN, as Trustee, (collectively referred to as
“BERNSTEIN TRUST”), TED BERNSTEIN, individually, PAMELA B. SIMON, individually,
FILL IANTONI, individually, and LISA FRIEDSTEIN, individuslly, by their attorney, Adam M,
Stmon, and complaining of Defendant, HERITAGE UNION LIFE INSURANCE COMPANY,

(“HERITAGE") states.es follows:

BACKGROUND

1. At all relevant times, the BERNSTEIN TRUST was a cormon law irrevocable life
insurance trust established n Chicago, Tllinois, by the seitlor, Simon L. Bernstein, (“Simon
-Bernstein” or “insured”) and was formed pursuant to the laws of the state of Illinois,

"2, At all relevant times, the BERNSTEIN TRUST wasAa beneficiary of a life insurancé
policy insuring the life of Simon Bernsiein, and issued by Capitol Bankers Life Iﬁsurﬁnce
Company as polioy numiber 1009208 (fhe “Policy”),

3. Simoﬁ Bernstein’s spouse, Shirley Bernstein, was named as the initial Trustee of the
BERNSTEIN "I_'.RUST.. ‘ Shirléy Bernstein passed aw;ay on Degettiber 8, 2010, prcdeceas:'ﬁg
Simon Bernstefnn, - |

4, T.ﬁe sucoessor trustee, as set forth in the BERNSTEIN TRUST agreement is Ted
Bernstein. |

3, The beneficiaries of the BERNSTEIN TRUST as named in the BBRNsTfEm TRUST

Agreement are the children of Simon Bernstein. A
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6. Simon Betnstein passed away on September 13, 2012, and is survived by five adult
children whose nan;-es are Ted Bernstein, Pamela Sim;on, Eliot Betnstein, Jill ‘Iantﬁni, and Lisa
Friedstein, By-this amendment, Ted Bernstein, Pamela Simon, Jill Iantoni and Lisa Friedsteit
are béing added as co-Plamiiffs in their individual capacities.

7. Four out five of the adult children of Simon Bernstein, whom hold eighty percent of

. the beneficial interest of the BERNSTEIN TRUST have consented to having Ted Bernstein, as
Trustee of 1‘;he BERNSTEIN TRUST, grosecﬁta the claims of the“ BERNSTEIN TRUST as to the
Policy prooeeds af issue.

8, Eliot Bernstein, the sole non—consenﬁﬁg adult child of Simol? Bernstein, holds the
remaining twenty peroent of the benoficial interest in the BERNSTEIN TRUST, and is
representing his own imterests and has chosen fo lﬁursue hié own pﬁrported claims, pro se, in this
matter,

9. The Policy was origimally purchased by the 8,B, Lexington, Inc. 501(c)(%) VEBA
Trust (the “VEBA™) from Capito] Bankers Life Insurance Company (“CBLIC”) and was
delivered to the original owner in Chicago, Illinois on or about December 27, 1982,

10, At the time of the pui'chasa of the Policy, 8.B. Lexington, Inc.,, was an Hlinois
corporation owned, in whole or part, and controlled by Simon Betnstein,

11. " At the time of purchase of the Policy, 8.B. Lexington, Inc. was an insurance
brokerage licensed in the state of Ilimois, and Simon Bemstein was both a pn'ﬁcipal and an
employee of S.B. Lexington, Inc,

) 12. Atihe time of issuanée é.nd delivery of the Policy, CBLIC was an insurance company

licenzed and doing business in the State of Tilinois.
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13. HERITAGE subscqﬁcnﬂy asstmed the Policy from CBLIC and thus became the
successor to CBLIC as “Insurer” under the Poliey and remained the insurer inclﬁding at thé time
of Sitaon Bernstein’s death,

14, In 1995, the VEBA, by and hrough LaSalle National Trust, N.A., as Trustee of the
VEBA, executed a beneficiary change form naming LaSalle Néﬁonal Tﬁst, N.A., as Trustee, as
primary beneficiary of ﬂle Pblicy, and the BERNSTEIN TRUST as the contingent beneficiary.

15, ‘On or abont August 26, -1995, Simon Bernstain, m his capacity as member or
auxﬁiary member of the VEBA, signed a VEBA Plan BI!.ld Trust Benaficiary Designaﬁc;n form
designating the BERNSTEIN TRUST as the “person(s) to recelve at my death the Death Benefit
stipulated in the 8B, Lexington, Inc. Employee Death Benefit and Trust @d the Adoption Form
adopted by the Emﬁloyel”. ' |

16. The Angust 26, 1995 VEBA Plan and Trust Beneficiary Designation form signed by
Simon Bernstein evidenced Simon Bernstein’s intent that the beneficiary of the Policy proceeds
was to be the BERNSTEIN TRUST. |

17. 8.B. Lexington, Inc, and the VEBA were voluntarily dissolved on or about April 3,
1998, |

18, On ar about the time of fhe dissolution of the VEBA in 1998, the Policy ownership
was assigned and transferred from the VEBA to Simon Bemstein, indtvidually. )

15, From the time of Simon Bemstein’s designation of the BERNSTEIN. TRUST asthe
intended beneficiary of the Policy proceeds on A;ugust 26, 1995, no document was submitted by i
Simon Bernsiein .(or anty other Policy ‘owner.) to the Tnsurer which evidenced any change in his

intent that the BERNSTEIN TRUST was to receive the Policy proceeds upon his death,
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20. At the time of his death, Simon Bemstein was the owner of the Policy, and the
BERNSTEIN TRUST was the sole surviving bcneﬁc:ary of the Policy. . |

21 The insured under the Policy, Simon Bemstam, passed away on Septcmbcr 13, 2012,
and on that date the Policy remained in force

22, Foﬂawmg Szmon Bernstein’s death, the BERNSTE]N TRUST by and through its
gou:nsel in Palm Beach County, FL, submitted 2 death claim to HERITAGE under the Policy
including the insured’s death certificate and other dbcurnentation.

co 1
o BREACH OF CONTRACT

23, Plaintiff, the BERNSTEDN TRUST, restaies and realleges ‘l’hﬁ; allegations contained
n J1-922 as .if fully set forth as 123 of Count L.

24, The Policy, by its terms, obligates HERITAGE to pay the death benefits to the
bencﬁciary’of the Policy upon HERITAGE’S receipt of due proof of the insured’s death.

25, BERITAGE breached its obﬁgaﬁans under the Palicy by refising and failing to pay
the Policy proceeds to the BERNSTEIN 'IRUST a3 beneficiary of the Policy despiie
HERITAGE’S receipt of due proof of the insured’s death. .

26. Despite the BERNS'I'EIN TRUST’S repeated demands and ifs initiation of a breach
of contract claim, HERITAGE did not pay oui the deaf;h benefits on the Policy {o the
BERNS'I“EB*T TRUST instead it filed an action in intexpleader and depositéd fhe Policy proceeds
with the Reglsh'y of the Court | |

27. . As a direct result of TAGE’s refusal and failure to pay the Policy proceeds to l
the BERNS‘I‘EIN TRUST pursnant to the Pohcy, Plaintiff has been damaged in. an amount equal

_ to the death benefits of the Policy plus mterest ‘an amount which exceeds $1,000,000.00,
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WHEREFORE, PLAINTIFF, the BERNSTEIN TRUST prays for a judgment to be
_( | eﬁterz;d in its faver and against Defendant, BERITAGE, for the smount of the Policy proceeds
on d_éposit ;’Jiﬂl- the Registry of the Court (an amotmt in excess of $1,000,000.00) plus costs and
reasonable attorneys’ fees together with such further relief as this couwtt may deem just and
oper . ]
| COUNT II
DECLARATORY JUDGMENT
- 28 Plainﬁff,' tﬁe BERNSTERN TRUST, restates and realleges the gllegations cotitained
iny 1-'“27 sbove as Y28 of Count IT and pleads in the alternative for a Declaratory fndgment.
29, On or about Iune 21, 1995, David Sitnon, an atforney and Simon Bernstein’s son-in-
law, met with Simon Bernstein before Simon Bernstein went to the law offices of Hopkins and
Suiter in Chicago, Ilois to finalize and execyte the BERNSTEIN TRUST Agreement,

30, After the meeting at Hopkins and Sutter, David B, Simon reviewed the final version
of the BERNSTEIN TRUST Agrleement and personally saw the final lversion of the
BERNSTEIN 'I'RﬁST Agreement‘ containing Simon Bernstein’s signatore,

31, The final version of the BERNS‘_I'EB*I TRUST Agreement named the children of
Simon Bernstcin as beneficiaries of the BERNSTEIN TRUST, and unsigned drafts of the

- BERNSTEIN TRUST Agreement confirm the same,

32, The final varsion of the BERNSTEIN TRUST Agrecment named Shirley Barnstein,

as '.f‘rusteé, and named Téd Bemnstein as, successor Trustee.

33, As set forth above, at the time of death of Simon Bemstein, the BERNSTEIN

TRUST was the sole surviving beneficiary of the Policy.
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34, Following the death of Simon Bernstein, neither an executed original of the
BERNSTEIN TRUST Agreement nor an exsouted copy could be located by Sitmon Bernstein’s

family members.
35, Neither.ﬁn exscuted original nor an executed copy of the ﬁERT~ISTEII\I TRUST
Agreeraent has been located affer diligent searchos conducted as follows: |
i) Ted Bernstein and other Betnstein family zﬁembcrs of Simon Bernstein’s home and
business oﬂice; . | - |
i) fhe law offices of Tescher and Spailina, Simon Bernstein’s counsel in Palm Beach
Couaty, Florida,
iif) the offices of Foley and Lardner (succf,;ssnr to Hopkins and Sutter) in Chicago, IL;
and i
iv) the offices of The Simon Law Firm,
36. As set forth above, Plaintiffs have provided HERITAGE with due proof of the death
of Stmon Bersstein which ocoitred on September 13, 2012.
WHEREFORE, PLATINTIFF, the BERNSTEIN TRUST prays for an Order entering a
declaratory judgment as follows: |
) declaring that the original BERNS’I:BIN TRUST was lost and after a diligent search
cannot be Iocated;__ | '
b) declaring that the BERNSTEIN TRUST Agreement was execuied and established by
Sitnon Eemswm on or about June 21, 1995; |

c). declaring that the beneficiaries of the BERNSTEIN TRUST are the five children of

7 Simon Bernstein;
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d) declaring ﬂllat Ted BGI'IIStQiI';?, is autﬁorized to act as Trustee of the BERNSTEIN
TRUST because the initial trustes, 'Shirley Bernstein, predeceased Siton Bernstein;
&) dt;claring that the BEﬁNSTEIN TRUST is the sole surviving beneficiary of thc;, ’
Policy; - . |
f) - declaring that the BERNSTEIN TRUST is entitled to the proceeds placed on deposit
by HERITAGE with the Reg:stry of the Court; _
g ordering the Registry of the Court to release all of the proceeds on deposit to the
BERNSTEIN TRUST; end |
h} for such other relief as this court may deem just and propet.
Q_o_ti&r_._m_
| - RESULTING TRUST |

37. Plaintiffs restate and reallege the allegations contained in §1-Y36 of Count I as Y37
of Count IIT and plead, tn the alternative, for imposition of 2 Resnlting Trust.

38. Pleading in the altcmﬁﬁve, the executed original of the BERNSTEIN TRUST
Agreement' has been lost and after a diligent scarch. as detailed al;ove by the executors, frustes
and attorneys of Simon Bernstein’s estate and by Ted Bemstein, and others, jis whereabouts
remain imknown,

39, Plaintiffs have presented HERITAGE with due proof of Simon Bernstein’s death,
and Plainﬁff has provided wnexecuted drafts of the BERNSTEIN TRUST Agreement to R
HERITAGE.

40, Plaintiffs havc? also provided HERITAGE with other evidence of tﬁe BERNSTEIN
TRUST'S existence inciuding a document signed by Simon Bernstein that designated the -

BERNSTEIN TRUST as the uitimate beneficiary of the Policy proceeds upon his death.




s
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41, Atall ralevanf times and beginning on or al;:out Tune 21, 1995, Simon Bernstein
expressed his intent that (f) the BERNS’I‘EN TRUST was to be the uitiﬁlate beneﬁciary of the
life insurance proce;eds; and (i1) the éeneﬁciaries of the EERNSTEIN ﬁUST were 10 be the l
children of Simon Betnstein, _ |

42, Upon the death oi_“ Simon Bernstein, the right to the Policy proceeds fmmediately
‘ vested in the beneficiary of the P;;]icy. | _ |

43, At the time of Sitnon Bernstein’s death, the beneficiary of the Policy was the
BERNSTEIN TRUST. | |

44, Tf an express trost cannot be established, then this court maust enforce Simon
Befﬁstein’s intent that the BERNSTEIN TRUST be the beneficiary of the Policy; and therefore
upon the death of Simon Bernstein the rights to the Poﬁcy proceeds immediately vested in a
resulting trust in favor of the five children of Simon Bemstein,

45,  Upon information and belief, Banic of America, N.A., as successor Trustee of the
. 'VEBA to LaSalle National Trust, N.A,, has disc]ﬁmed any interest in the Policy.

46,  Inany case, the VEBA terminated in 1998 simﬂtaneously with the di'ssolution of
$.B. Lexington, Inc. o

47. The primary beneficiary of the Policy named st the time of Stmon Beenstein's
denth was LaSalle National Trust, N.A. s “Trustes” of the VEBA.,

48, LaSalle National 'T‘rust, N.A., wag the last écting ’I‘rusteé of the VEBA and was
named beneficiary of the Policy in its capacity as Trustes of the VEBA.

49,  As set forth above, the VEBA no Jonger exists, and the ex-Trustes of the
dissolved trust, and upon information and bgliaf, Bank Of Arperica, .N.A., ag successor to LaSallé

National Trust, N.A. has disclaimed aﬁy inrterest in the Policy.
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50, “As set forth herein, Plaintiff has established that it is immediately entitled to the life
insurance proceeds FERITAGE deposited with the Registry of the Court,
51, Aitefnativaly, by virtue of the facts alleged herein, HERITAGE held the Poli'cy_
proceeds in a resulting trust for the benefit of the children of Simon Bemstein and since
HERITAGE deposited the Policy proceeds the Registrjr, the Registry now holds the Policy 7
proceeds in a resuiting trust for the benefit of the children of Simon Betnstein.
WI;IEﬁEFORE, PLAINTIFFES pray for an Order as follows: -
a) finding that the Registry of the Court holds the Policy Pr_oceeds it a Resulting Trust
fo the benefit of the five children of Simon Bemstetn, Ted Bemstetn, Pamela Simon,

- Eliot Ivan Bemstaﬁ_l,' Jill Yantoni and Lisa Friedstein; and

bj ordeting the Registry of the Court fo release all the proceeds on deposit fo the
Betnstein Trust or alternatively as follows: 1) twenty percestt to Ted Bernstein; 2)
twenty percent to Pam Simon; 3) twenty percent to Eliot fvan Bernstein; 4) twenty
peteent to Jill Iantoni; 5) twenty percent to Lisa Friedstein

¢) and for such other relisf as this court may deem just and proper.

By slddam M. Simon
Adam M, Simon (#6205304)
303 E. Wacker Drive, Suite 210
Chicago, IL, 60601
Phone: 313-819-0730
Fax; 312-819-0773
E-Mail: asimon@chicagolaw.com
Attorneys for Plamti:t‘fs and Thlrd-Party
Defendants -

 Stmon L. Bernstein Irrevocable Insurance Trust
Did 6/21/95; Ted Bernstein as Trustee, and
individually, Pamela Simon, Lisa Friedstein
and Jill Iantoni
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IN THE CJRCUIT CQURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

N RE: | © CASEND.: 502012 CP 004391 XXXX §B
| ~ PROBATE DIV,
ESTATE OF SIMON L. BERNSTEIN,

Degzasad, ..
/

ORDER APPOINTING ADMINISTRATOR AD LITEM TO
' ACT ON BEHALF OF THE ESTATE OF SIMON L. BERNSTEIN
* TOASSERT THE INTERESTS OF THE ESTATE IN THE fLLINOIS
LITIGATION (CASE NO, {3CV3643, N.D, ILL. E. D{Y.) INVOLVING

LIFE INSURANCE PROCEEDS ON THE DECEDENT’S LIFE

THIS CAUSE came bafors this Horiorsble Court on May 23, 2014-upun the _Cumor’a
Amended Motion for Instractiohs/Determination I‘Cgm'di;lg Estato Entitlam'cﬁt to Life Insurance
Prooseds and upon the Petitlon for Appointment of Administestor Ad Litem filed by William
Stangbury, .in the U.§. Distrdet Court case styled Simon Bernstein Irvevocably Insurance Trust
DTD 6/21/95 v. Herllage Union Life Insurance, Case Na, 13-cv-03643, currently pending in the
United States Distriot Court ot the Northern Distriat Court of [linols, und the Cuurt having
heard argmimont of counsel and bring otherwise duly advised in the premises, It is

- ORDERED and ADJUDGED that

1, The Court appoints Benjamit P. Brown, Esq., who is ourrently serving as Gurator,
ag the Administrator Ad Litem on behgll” of the Estate of Simon L. Bemstcin to assort the
inic‘,te':;ts af the Cstate ln thel Hinois - Litigatres- involving 1‘1&; Insuranee proseeds on the
Ducedent’s ife in the U.S. Distriel Court case styled Simon Bernstein Irevocuble Insurance
Trust DTD 6/21/95 v. Herltuge Union Life Insirunce, Cage No, 13-¢v-03643, pending in the

United States District Court for the Northern District Court of Hlinoix,

.EXHIBIT 2



—
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2 For the resrons and subject to the conditions stated on Lhﬁ record during the bearing, al]
Tees and coste incurred, mqluding for the Curator in connection with his work ne Administrafor
Ad Lita?m.and By counsel retained by the Administrator Ad Lifemn, will iitially by borne by
William Stangbury, | 7
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. IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS .
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE -
INSURANCE TRUST DTD 6/21/95,

Plaintiff,
Case No. 13 C 3643

Judge Amy St. Eve

HERITAGE UNION LIFE INSURANCE

)

)

)

)

)

V. ' )
, )

%

COMPANY, )
)

)

Defendant.

The Court grants Benjamin P. Brown’s motion to intervene pu.'rsuanf to Federal Rule of
Civil Procedure 24(a)(2) [110].

STATEMENT

On May 20, 2013, Defendant Jackson National Life Insurance Company (“Defendant” or
“Jackson™), as successor in interest to Heritage Union Life Insurance Company (“Heritage”),
filed an amended notice of removal purssant to 28 U.S.C. § 1441 removing the present lawsuit
from the Circuit Court of Cook County, llinois, based on the Court’s diversity jurisdiction, See
28 U.S.C. § 1332(a). In the Complaint filed on April 5, 2013, Plaintiff Simon Betnstein
Imevocable Insurance Trust (“Bemstein Trust”) alleged a breach of confract claim against
Heritage based on Heritage's failure to pay Plaintiff proceeds from the life insurance policy of
decedent Simon Bernstein, On June 26, 2013, Defendant filed a Third-Party Complaint and
Counter-Claim. for Interpleader pursuant fo 28 U.S.C. § 1335(2) and Federal Rule of Civil
Procedure 14 seeking a declaration of rights under the life insurance policy for which it is
responsible to administer. Plaintiffs filed a First Amended Complaiut on January 13, 2014.

Before the Court is Benjamin P. Brown’s (“Brown”) motion to intervene bath as of right
and permissibly under Federal Rule of Civil Procedure 24(a)(2) and Rule 24(b)(1)(B). Brownis
the Administrator Ad Litem of the Estate of Simon Bernstein. For the following reasons, the
Court grants Brown's motion brought pursuant to Rule 24(a)(2). -

| BACKGROUND

In their First Aménded Complaint, Plaintiffs, who ire the Bernstein Trust and four of the
five adult children of decedent Simon Bernstein, allege that at all times relevant to this lawsuit,

EXHIBIT
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the Bemstein Trust was a cormmon law trust established in Chicago, Nllineis by Simon Bemnstein,
(R. 73, Am, Compl. 1 1, 7.) Plaintiffs assert that Ted Bernstein is the trustee of the Bernstein
Trust and that the Bernstein Trust was a beneficiary of Simnon Bemstein’s life insurance policy.
(d. 792, 4.) In addition, Plaintiffs allege that the beneficiaries to the Bernstein Trust are Simon
‘Bemstein’s five children. (Id. §5.) According to Plaintiffs, at the time of his death, Simon
Bemstein was the owner of the life insurance policy and the Bernstein Trust was the sole
surviving beneficiary under the policy. (/4. §20.) Following Simon Bemstein’s death on
September 13, 2012, the Bernstein Trust, by and through its counsel in Palm Beach County,
Florida, submitted a death claim to Heritage under the life insu;anbc_ policy at issue. (/d §22.)

In its Counter-Claim and Third-Party Cornplaint for Interpleader, Jackson alleges that it

did not originate or administer the life insurance policy at issue, but inherited the policy from its
‘ predecessors. (R. 17, Counter §2.) Jackson further alleges that on December 27, 1982, Capitol

Bankers Life Insurance Company issued the policy to Simon Bernstein and that over the years,
the owners, beneficiaries, contingent beneficiaries, and issners of the policy have changed. (Jd.
M 15, 16.) At the time of the insured’s death, the policy’s death benefits were $1,689,070.00.
{{d. 5 17.) Itis undisputed that no one has located an executed copy of the Bernstein Trust. (/4. §
19.)

In the present motion to intervene, Brown maintains that after Simmon Bemstein, a resident
of Florida, died in September 2012, his estate was admitted to probate in Palm Beach County,
Florida on October 2, 2012. Brown further alleges that on May 23, 2014, a judge in the Probate
Court of Palm Beach County appointed him as Administrator Ad Litem of the Estate of Simon
Bemnstein (“Estate”). According to Brown, the probate judge directed him to “assert the interests
of the Estate in the [linois Litigation involving the life insurance procesds on the Decedent’s
life.” Brown contends that because no one can locafe an executed copy of the Bernstein Trust,
and, in absence of a valid trust and designated beneficiary, the insurance policy proceeds at issue
in the present lawsuit are payable to the Estate, and not Plaintiffs. :

LEGAL STANDARD

“Rule 24 provides two avemues for intervention, either of which must be pursued by a
timely motion.” Grochocinsii v. Mayer Brown Rowe & Maw, LLP, 719 E.3d 785, 797 (7th Cir.
2013). Intervention as of right under Rule 24(2)(2) states that “the court must permit anyone to
intervene who claims an inferest relatmg to the property or transaction that is the subject of the
action, and is so situated that disposing of the action may as a practical matter impair or impede
the movant’s ability to protect its interest, unless existing parties adequately represent that
interest.” Fed.R.Civ.P. 24(a)(2); see also Flying J, Inc. v. Van Hollen, 578 F.3d 569, 571 (7th
- Cir. 2009) (citation o:cm'tted). “Intervention as of right requires a ‘direct, significant],] and lepalty
protectable’ interest in the question at issue in the lawsuit.” Wisconsin Educ. Ass'n Council v.
Walker, 705 F.3d 640, 658 (7th Cir. 2013) (citation omltted) “That interast must be unique to
the proposed mtcrvenor ™ Id.
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ANALYSIS

At issue in this lawsuit is who are the beneficiaries of Simon Bernstein’s life insurance
policy. In their First Amended Complaint, Plaintiffs allege that there is a common law trust,
namely, the Bernstein Trust, and that the Bemstein Trust is the beneficiary of Simon Bernstein’s
life insutance policy. In addition, Plaintiffs allege that the beneficiaries to the Bernstein Trust are
Simon Bemstein’s five children. In short, according to Plaintiffs’ First Amended Complaint, at
the time of his death, Simon Bernstein was the owner of the life insurance policy and the
Bemstein Trust was the sole surviving beneficiary under the policy.

It is undisputed, however, that no one can locate the Bernstein Trust. Accordingly,
Brown, the Administrator Ad Litem of the Estate, moves to intervene arguing that in the absence
of a valid trust and designated beneficiary, the insurance policy proceeds must be paid to the
Estate as 2 matter of law. See, e.g., New York Life Ins, Co, v. Rak 24 T.2d 128, 134, I80 N.E.2d
470 (IIL 1962); see Harris v. Byard, 501 So.2d 730, 734 (Fla. Ct. App. 1987) (“Sihce the policy
had no named beneficiary, there is no basis in law for directing payment of the policy proceeds to
anyone other than decedent’s estate for administration and distribution.”),

In response to the present motion to intervene, Plaintiffs mamtain that there is a
designated beneficiary of the insurance proceeds. In support of their argiment, Piaintiffs set -
forth an affidavit averring that “on the date of death of Simon Bernstein, the Owner of the Policy
was Simon Bernstein, the primary beneficiary was designated as LaSalle National Trust, N.A. as
Successor Trustee, and the Contingent Beneficiary was designated as the Simon Bernstein
Trrevocable Insurance Trust dated Fune 21,1995, (R. 116-2, Sanders Aff. § 62.) By submitting
Sanders’ affidavit, Plaintiffs have contradicted their own allegations in their First Amended
Complaint by contending that the primary beneficiary of the insurance policy is LaSalle National
Trust, N.A., and not the Bernstein Trust. Nevertheless, the Court cannot view this averment in a
vacuum without more information about the insurance policy’s provisions and any additional |
extrinsic evidence. To clarify, under Ilinois law, “[tJhe designation of a beneficiary is solely a
decision of the insured and when a coniroversy arises as to the identity of & beneficiary the
intention of the insured is the controlling element. If such ntention is dependent on extrinsic
facts which are disputed the question, of course, must be tesolved as one of fact.” Reichv. W. F,
Hall Printing Co., 46 Tl App.3d 837, 844, 361 N.B.2d 296, 5 IlLDec. 157 (2d Dist. 1977); see
also Estate of Wilkening, 109 Il App.3d 934, 941, 441 N.E.2d 158, 163, 65 IlL.Dec. 366, 371 (st

Dist. 1982) (“Evidence to establish a trast must be unequivocal both as to its existence and to 1ts :

terrns and conditions.”) Moreover, Plaintiffs’ contradiction illnstrates why Brown has a
competing interest in the insurance proceeds justifying intervention,

Further, Plaintiffs take issue with the fact that William E. Stansbury, who brought an
unsuccessful motion to intervens in January 2014, filed a petition in the Florida probate court for
an'administrator ad litem and is paying costs and legal fees for the present motion to intervene,
Based on Stanisbury’s conduct, Plaintiffs argue that the law of the case doctrine and collateral
estoppel apply. In denying Stansbury’s motion, the Court concluded that his interest as an
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unsecured creditor of the Estate was too remote for purposes of Rule 24(a)(2). See Flying J, Inc.,
578 F.3d at 571 (“the fact that you might anticipate a benefit from a judgment in favor of one of
the parties to a Jawsuit — maybe you’re a creditor of one of them — does not entitle you fo
intervene in their suit.”).

Plaintiffs’ law of the case doctrine argument fails because “[wlhether an applicant has an
interest sufficient to warrant intervention as a matter of right is a highly fact-specific
determination, making comparison to other cases of limited value.” Security Ins. Co. of Hartford
v. Schipporeit, Inc., 69 F.3d 1377, 1381 (7th Cir. 1995). Here, Brown, as the Administrator Ad
Litem, is protecting the Estate’s interest in the insurance proceeds, which is different from
Stansbury’s remote interest as an-unsecured creditor of the Estate, See Walker, 705 F.3d at 658;
see also Tallahassee Mem. Reg'l Med. Ctr., Inc. v. Petersen, 920 S0.2d 75, 78 (Fla. Ct. App.
2006) (“Florida Probate Rule 5,120(a) provides for discretionary appointment of a gnardian ad
- litem in estate and trust proceedings wherse ... the personal representative or guardian may have

adverse interests,”), ‘ - ‘

Furthermore, the doctrines of collateral estoppel or issue preclusion do not apply under

- the facts of this case because there was no separate, earlier judgment addressing the issues
presented here. See Adams v. City of Indianapolis, 742 F.3d 720, 736 (7th Cir. 2014)
(*“collateral estoppel” or ‘issue preclusion’—applies to prevent rehﬂgatlon of issues resolved in

an earlier suit,” ), Therefore, this argument is m E
Dated: July 28, 2014 ' i /&
: AMY J. S
United States Jstm:t Court Judge




STAMOS & TRUCCO LLP

Attorneys at Law
One East Wacker Drive, Third Floor Chicago, llinois 60601

Jarnes J. Stamos
jstamos@stamostrucco,com : TELEPHONE
(312) 620-7979

FACSIMILE
(312) 630-1183

November 25, 2015

Brian O’Connell

Ciklin Lubitz & O’ Connell

515 North Flagler Drive i
20th Floor ‘ :

West Palm Beach, FL 33401

Re:  Revised Retention Agreement
Estate of Simon Bernstein — Intervention of Simon Bernstein Irrevocable Trust DTD
6/21/95 v. Heritage Mutual Life Insurance Company
Case No. 13 cv 3643 (No. Dist. of li. Eastern Div. — Chicago)

Dear Mr. O’ Connell;

- This will confirm that, in your capacity as Personal Representative of the Estate of Simon
Bernstein, you have retained my firm and me to represent the Estate in the captioned interpleader
action, already underway in federal court in Chicago, on a contingent fee basis. Our fees to date
have been paid directly by Mr. William Stansbury, a claimant against the Estate. The outstanding
balance of our fees and costs is currently $15,164.78. '

Upon execution of this retention agreement, and its approval by the Probate Court, we will waive
the outstanding balance and our fee agreement going forward will be as follows:

(1)  We will receive as a fee 1/3 of the gross amount recovered by settlement of the
above-~captioned matter at any time prior to the completion of the final pretrial
conference or, if none, prior to the morning of the first day upon which trial actually
commences, plus any costs incurred including, but not limited to, filing fees, travel
costs, copying, telefax, court reporting fees and online research.

(2)  We will receive as a fee forty (40) percent of the gross amount recovered, by
- settlement or otherwise, at any point after the completion of the final pretrial
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conference or, if none, at any time beginning on the morning of the first day upon
which trial actually commences, plus any costs incurred as defined in paragraph 1.

Upon your execution of this Agreement and its approval by the Probate Court, Mr,
Stansbury will be relieved of his obligation to pay any further litigation costs and/or
fees. - .

In the event you instruct us to dismiss the case prior to final adjudication such that
we are deprived of the opportunity to earn a fee based upon an amount paid in

* judgment or settlement, the Estate agrees to pay us immediately upon dismissal an

amount equal to the mumber of hours we will have worked on the case through
dismissal, multiplied by the hourly rates of $420 for my time, $210 for time billed
by my associates, including Kevin Horan, other partner time at $325 and paralegal
time at $103, in addition to any costs incurred as defiried in paragraph 1, plus the
current outstanding balance of $15,164.78. It is further understood that any
amounts paid under this paragraph 4 will be subject to the usual requirement that
all fees charged in litigation be reasonable.

If you agree to these terms, please print this page, sign where indicated and refum it to me along .
with a copy of the court’s Order approving your entry into this Agreement on behalf of the Estate.

I look forward to hearing from you.

Ter_v u:ulv you;s.
K6 5

James J. Stamo:

J7S%kph

AGREED AND ACCEPTED

Brian M. O’Connell, as Personal Representative
of the Estate of Simon Bernstein
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IN THE C]RCUIT COURT IN AND FOR THE FT_FTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

.

IN RE: ESTATE OF: . PROBATE DIVISION
SIMON L. BERNSTEIN, FILE NO: 502012CP4391XCCCNB/IH
Deceased.
' /

SUCCESSOR PERSONAT REPRESENTATIVE’S AMENDED PETITION FOR
AUTHORIZATION TO ENTER INTO CONTINGENCY AGREEMENT OR HOURLY
FEE AGREEMENT WITH ILLINOIS COUNSEL IN PENDING LIFE INSURANCE
LITIGATION

BRIAN M. O’CONNELL, as Successor Personal Representaﬁve of the Estate of SIMON |
L. BERNSTEIN (“Mr. O’Connell” or "‘Subcessor Personal Representative,” “Estate” and
“Décedent,” respeétively), petitions this Court for Authorization to Enter into Contingency
Agreement or Hourly Fee Agreement with Illincis Counsel in Pendiﬁg Life Insurance Litigation,
and as grounds, therefore, states as follows:

| 1. By Order dated May 23, 2014, pursuant to a Petition filed by William Stansbury

this Court authorized then-acting Curator, Benjamin Brown, to intervene on behélf of the Estate
in litigation pending in the United States District Court for the Northern Disﬁict Tlinois
(hereinafter “District Court” and the “Life Insurance Litigation,” respecﬁvely). See Simon
Bernstein Irrevocable Trust DTD 6/21/95 v. Herztage Union Life Insurance Company, Case No.
13 ¢v 3643 (N.D. IIL,, E. Dlv)

2. This Court ordered that all fees énd cost incurred in the Life Insurance Litigation
be borne by William Stausbury

3. On June 5, 2014 the Estate, by and tbrough counsel in [linois, James . Stamos,
Esq of Stamos & Trucco LLP (heremafter “Ilinois Counsel”) filed a Motion to Intervene, which

the DI.ST.IICt Court granted on July 28, 2014

WIT: B.0'Conne

3-13-11 RPTR:M

Mugirick Court Reporting
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In Rc:u Estate of Simon L. Bemstein
File No: 502012CP004391300KSB

4. On June 24, 2014, Mr. O’Connell Wés appointed as the Successor Personal
Representative. 7
5. The iegal fees to date in the Life hzsufénce Litigation have bee; paid by William
Stansbury (“Mr. Stansbury”), however, Mr. ngf.nsbﬁry has filed a Motion for Discharge.fro-m ,
Further Responsibility for the Fundjﬁg of the Estate’s Participation in the Chicago Life Insurance
Litigation and for As;sumption of Responsibility by the Estate (“Motion for Discharge™). The
‘Motion for Djlsqh‘a.rge is attached hereto as Exhibit “A”.
6. The value of the life insurance ﬁolicy at issue in the Life Insurance Litigation is
approximately $1,700,000.00. T |
7. The Successor Personal Representative believes it is in the best interest of the Estate
to continue with the Life Insurance Litigation.
8. "Ilinois Counsel has agreed to waive the outstanding balance currently due and enter
into a conﬁngency agreement (“Contingency Agreément”), in which Illineis Counsel receives a
percentage of recovery, in lieu of charging on an hourly basis. The Contingency Agreement is
attached hereto as Exhibit “B”.
9. Altematively, the Successor Personal Representative could enter into an hourly fee
agresment with Illinois Counsel, attached bereto as Exhibit “C” (hereinafter “Hourly Fee
| Agreement’;_).
10.  The Successor Personal Repres'entaﬁve | requests authorization to enfer into the
+ Contingency Ag-recmenf or the Hourly Fee Agreement with [Minois Coﬁnsel.
WHEREFORE, the Successor Personal chr_esentativg respecffully .reqﬁests thé Court

“enter an Order authorizing Successor Personal Representative to emter into the Contingency



"In Re: Estate of Simon L. Bernstein
File No: 5020 12CP004391}Q(}D{SB

Agreement or the Hourly Fee Agreement with Illinois Counsel, and for his attorneys’ fees and -

costs, and such other relief as the Cowrt deems just and proper.

I HEREBY CERTIFY that a true and correct of the foregoing was sent by e-mail service

Service List.

BMM o'co

, i -
or 1J.8. Postal Service on the é{ day of D€C€ m}'ik , 2015 to the parties on the attached
Florida Bar No 3 8471
ASHLEY N/ CRI

Florida Bar{Ng: 3

JOIELLE A. FOGLIETTA .
Florida Bat Wo: 94238

Ciklin Lubytz & O'Connell
-515 N. Flagler Dr., 20th Floor

West Palm Beach, FL. 33401

Telephone: 561-832-5900

Facsimile: 561-833-4209 _

primary e-mail: service@eikliniubitz.com
secondary e-mail: slobdell@ciklinlubitz.com



In Re: Estate of Simon L. Bernstein

File No: 502012CP004391XXXXSB

SERVICE LIST

Alan B. Rose, Esq.
| Page, Mrachek, Fitzgerald &

John P. Morrissey, Esq.'
330 Clematis St., Suite 213

Donald R. Tescher, Esg.
Robert L. Spallina, Esq.

Joshua, Jacob and Daniel
Bernstein, Minors

c/o Eliot and Candice
Bernstein, Parents and
Natural Guardians

2753 N.W. 34® St,

‘Boca Raton, FL 33434

| iviewit@iviewit.tv

950 N. Michigan Ave., Apt.
2603
Chicago, IL 60611

psimon(@stpcorp.com

Rose, PA. West Palm Beach, FL 33401 | 925 S. Federal Highway,
505 S. Flagler Dr., Suite 600 | john@jmorrisseylaw.com Suite 500
West Palm Beach, FL 33401 | Attorney for Molly Simon et | Boca Raton, FL 33432
(561) 355-6991 al Dtescher@tescherlaw.com
arose(@mrachek-law.com ddustin@tescherlaw.com
mchandler@mrachek- rspallina@tescherspallina.com
law.com Attorney for Ted S. kmoran@tescherspallina.corm
Bernstein _
Peter Feaman, Esq. Shendell & Pollock, P.L. Max Friedstein
Peter M. Feaman, P.A. - 2700 N. Military Trail, suite | 2142 Churchill Lane
3695 Boynton Beach 150 Highland Park, IL 60035
Blvd.,Suite 9 Boca Raton, FL 33431 Beneficiary '
Boynton Beach, FL 33436 241-2323 Fax: 241-2330 '
pfeaman(@feamanlaw.com Gary R. Shendell, Esq.

gary({@shendellpollock.com

estella@shendellpollock.com

grs@shendellpollock.com

Kenneth S. Pollock, Esq.

ken@shendellpollock.com

britt@shendellpollock.com

grs(@shendellpollock.com

Attorney for Tescher and

Spallina
Eliot Bernstein and Pamela Beth Simon Lisa Friedstein and

Carley Friedstein, Minor

c/o Jeffrey and Lisa Friedstein
Parent and Natural Guardian -
2142 Churchill Lane
Highland Park, IL 60035
Lisa@friedsteins.com
Lisa.friedstein(@gmail.com
Beneficiary

Jill Tantoni and
Julia Tantoni, a Minor
‘¢/o Guy and Jill Iantoni, her
Parents- & Natural Guardians
2101 Magnolia Lane
Highland Park, IL 60035

jiﬂiantoni@;@aﬂ.com
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Filing # 19315841 Electronically Filed 10/13/2014 03:33:15 PM

IN THE CIRCUIT COURT OF THE FIFTEENTH
TUDICIAL CIRCUIT OF FLORIDA, IN AND FOR
PALM BEACH COUNTY, FLORIDA :

IN RE: - - ~ Case No.: 50 2012 CP 004391 SB
- g JUDGE MARTIN COLIN
ESTATE OF SIMON
BERNSTEIN,
Deceased. Division: IY
/

MOTION OF CREDITOR, WILLIAM E. STANSBURY, FOR DISCHARGE
FROM FURTHER RESPONSIBILITY FOR THE FUNDING OF THE ESTATE’S
PARTICIPATION IN THE CHICAGO LIFE INSURANCE LITIGATION AND FOR
ASSUMPTION OF RESPONSIBITITY BY THE ESTATE

COMES NOW, William E. Stansbury (“Stansbury™), Creditor of the Estate of Simon
Bemstein (the “Estate”), by and through his undersigned counsel, and moves this Court for an .
Order dischargiﬁg Stansbury from further responsibility for the funding of the Estate’s
participation in the “Chicago life insurance litigation”, and for the Estate to assume responsibility
for funding tbel Chicago life insﬁrance litigation, and states:

L. At the time of Simon Bemstein’s death it was determined that there existed a life
insurance policy on the life of Simon Bemste;m issued by Heritage Union insurance Compaﬁy
(“Heritage™). The policy proceeds are appro:dmately_$1.7 million, which, if included in the
Estate, would more than double its assets. ‘Thc 'po]jcy Wasl allegedly payable to a Sitmon
Bernstein Iﬁevocable Insurance Trust as its beneficiary (the “Insurance Trust?).

2. The alleged Insurance Trust submitted a death claim to Heritage and demandedl
that Heritage pay tﬁe policy proceeds 1o the so-called “irustee” of the Insurance Trust, If p;éid to
the. Insurance Trust, the death benefit would not be.included as an asset of the Estate. However,

neither the original nor a copy of the “Insurance Trust” exists,




3. Asaresult, Héritage refused {0 pay the death benefit of $1.7 million to aﬁyone
without & court order. The alleged Insurance Trust then sued Heﬁtage in the Circuit Court of
Cook Counfy_., Hﬁnois. The case was subsequently removed to Federal Coﬁrt. (The “Life

, Iuéurance Litigation™) See Simon Bernstein Irrevocable Trust DTD 6/21/95 v. Heritage Tjnion
Life Insurance Company, Case No. 13 cv 3643 (N.D. IIL, E. Div) A copy of the Amended
Complaint filed in U.S, District Court is attached as Exhibit “1.” |

4. Tﬁe Estate of Simon Bemstein was not made a party to the Life Insurance
Litigation, even though the Estate_ wﬂl cleaﬂf be g.ffec_ted by the outcome cﬁ the ﬁﬁgaﬁon. '

5. The original co-personal representaﬁyes of the Estate, Donald Tescher and Robert
Spallina, failed or ifefused to intervene on behalf of the Estate.

6. After they resigned, Stansbury brought the Life Insurance Litigation to the
attention of the Curator of the Estate and this Court. By Order dated May 23, 2014, pursuant to a
Petition filed by Stansbury, this Court appointed the then-acting Curator, Benjamin Brown
(“Brown™), as Administrator Ad Litem to pursue intervention in the Life Insurance Litigation in
order to protect the interests of the Estate. This Court also ordered thaf: all fees and costs
incurred in the Life Insurance Litigation, “including for the Curator in connection with this work
as Administrator Ad'Litem and any counsel retained by Administrator Ad Litem, will initially be
borne by William Stansbury.” A copy of the May 23, 2014 Order is attaéhed as Exhibit “2.”

| 7. On June 5, 2014, the Estate, by and through counsel in Chicago, Iame.s J. Stamos,
Esq, filed a MOﬁoﬁ‘t-c»-Intervene, | -. i
| 8. On July. 28,. 2014, -the United States District Court for the ﬁoﬁhem Districi_: of
]]]inoié granted the Estate’s Motion to Intervens, In granﬁng the Motion, the cowrt stated at

page 3 of the Order:




Itis undisputed, howew?ef, that no one can locate the Bernstein Trust,
Accordingly, Brown, the Administrator Ad Litem of the Estate, moves to
intervene arguing that in the absence of a valid trust and designated beneficiary,
the policy proceeds must be paid to the Estate as a matter of law. (citing Harris v.

Byard, 501 So.2d 730, 734 (Fla. App. 1¥ DCA, 1987) (“Since the policy had no
named beneficiary, thers is no basis in law for directing payment of the policy
proceeds to anyone other than the decedent’s estate for administration and
distribution.™)

The Court concludéd that the Estate demonstrated a sufﬁcient interest justifying
intervention. A copy of the Order of the District Court Order is attached as Exhibit “3.”

9. Additionally, James J. Stamos, the attorney in Chicago hired by the Estate to
represent it in the Life Insurance Litigation, has stated that the Estate has a meritorious case, has,
a reasonable likelihood of success on the merits, and recommends that the Estate continue 1o
participate.

10, As aresult of the foregoing, Stansbury respectfully submits that due to his actions -
on behalf of the Estate, he has enabled the Estate to intervene and advance a metitorious position
in the pending Life Insurance Litigation. There is now created a realistic expectaﬁon that the
assets in the Estate could be more than doubled should the Estate’s position prevail. As such
Stansbury should be discharged ﬁ*om further responmblhty to pay attorney fees and costs in
connection with the Estate’s participation in the Life Insurance Litigation, and the responsibility
to pay attorney fees and costs in the case should henceforth be assumed by the Estate,

WHEREFORE, Petitioner, William E. Stansbury, requests that this Court issue an Order
stating that: a) Stansbury is hereby discharged from further responsibility to pay attorney fees

and costs in connection with the Estate’s participation in the Life Insurance Litigaﬁon; and, b) |

the responsibility o pay future attorney fees and costs in the case are hereby to be assumed by




the Estate and the Estate is hereby au_thorized} to proceed.
Respectfully submitted,

Peter M, Feaman -

CERTIFICATE OF SERVICE

. THERERY CERTIFY that a true and correct copy of the above and foregoing has been
forwarded via e-mail service to: Alan Rose, Esq., MRACHEK, FITZGERALD ROSE, 505 So.
Flagler Drive, Suite 600, West Palm Beach, FL 33401, arose@pm-law.com and mchandlet@pm-
law.com; Eliot Bernstein, 2753 NW 34™ Street, Boca Raton, FL 33434, iviewin@iviewir.tv,
William H, Glasko, Esq., Golden Cowar, P.A., PALMETTO BAY LAW CENTER, 17345 S.
Dixie Highway, Palmetto Bay, FL 33157, bill@palmettobaylaw.com; Brian O’Connell, Esq.,
Ciklin Lubitz Martens & O'Connell, 515 North Flagler Drive, 20" Floor, West Palm Beach, FL
33401, boconnell@ciklinlubitz.com; John P. Morrissey, Esq., 330 Clematis Street, Suite 213,
West Palm Beach, FL 33401, john@jmorrisseylaw.com; rwin J, Block, Esq., 700 S, Federal
Hwy., Suite 200, Boca Raton, FL. 33432, ifb@ijblegal.com, on this | 5 day of October, 2014,

PETER M. FEAMAN, P.A.

3695 W. Boynton Beach Blvd., Suite 9
Boynton Beach, FL 33436

Tel: 561-734-5552

Fax: 561-734-5554

Peter M, Feaman™ ~
Florida Bar No. 0260347
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IN THE UNITED STATES DISTRICT COURT
- FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE )

INSURANCE TRUST DTD 6/21/95, )
by Ted S. Bernstein, ity Trustee, Ted }
Bernstein, an individual, )
Pamela B, Simon, an individual, )
Jill Iantond, an individual and Iisa S, )
Friedstein, an individual, )
)

Plaimtiff, )

)

)

v. )
_ .
HERITAGE UNION LIFE INSURANGE )
COMPANY, . )
}

Defendant, )

)

HERITAGE UNION LIFE INSURANGE 3
COMPANY

)
)
)
)
Counter-Plaintiff )

Y.

)

)

SIMON BERNSTEIN IRREVOCABLE )

TRUST DTD 6/21/95 )

) Counter-Defendant )
and,

)

| \ )
FIRST ARLINGTON NATIONAL BANK )
a8 Truatee of 8,8, Lexington, Inc. Employee )
Death Benefit Trust, UNITED BANK OF )
ILLINCIS, BANK OF AMERICA, )
* Sucéessor in interest to LaSalle National )
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A, TED BERNSTEIN, individnally and J
as purported Trustee of the Simon Bernstein )

Case No. 13 cv 3643
Honarable Amy J, St. Eve
Magistrate Mary M, Rowland

-EXI-HBIT_____I__.
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Irrevocabie Insurance Trust Dtd 6/21/93,
and ELIOT BERNSTEIN

Third-Party Defendants,

Cross-Plaintify
VI .
TED BERN, STEIN, individually and

as alleged Trustee of the Siman Berustein
. rrevocable nsurance Tryst Ditd, 6/21/95

)

)

)

)

- |
ELIOT IVAN BERN; STEIN, )
)

)

)

)

)

)

Cross-Defendant
and,

)

}

)
PAMELA B, SIMON, DAVID B.SIMON, )
both Professionally and Personally )
ADAM SIMON, both Professionally and )
Personally, THE SIMON LAW FIRM, )
TESCHER & SPALLINA, P.A., )
DONALD TESCHER, both Professionally )
and Personally, ROBERT SPALLINA, - )
both Professionally and Personaily, )
LISA FRIEDSTEIN, JILI, IAN TONI )
8.B. LEXINGTON, INC, EMPLOYRE )
DEATH BENEFIT TRUST, S.T.P. )
ENTERPRISES, INC. §.B. LEXINGTON, )
INC,, NATIONAL SERVICE , )
ASSQCIATION (OF FLORIDA), )
NATIONAL SERVICE ASS OCIATION )
(OF IL LINOIS) AND JOHN AND JANE )
DOES : )
)

)

)

Third-Party Defendants,
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PLAINTIFFS® FIRST AMENDED COMPLAINT
_ .

NOW" COMES Plaintiffs, SIMON BERNSTEIN IRREVOCABLE INSURANCE
TRUST did 6/21/55; and TED BERNSTEIN, a8 Trustee, (collectively refem‘ed to as
“BERNSTEIN TRUST”), TED BERNSTEIN, mdmdually, PAMELA B, SIMON, 1nd1v1dua11y, '
JILL, IANTONI mdmdually, and LISA FRIEDSTEIN, indiyidually, by their attormey, Adam M,
Simpﬂ, and complaining of Defendant, HERITAGE UNION LIFE INSURANCE COMPANY,

(“I{ERITAGE”) states as follows:

EAC_KQB.@LEQ
1. At all relevant times, the BERNSTEIN TRUST was a common law irrevocable life
insurance trust established in Chicago, IMinois, by the settlor, Simon L, Bernstem (“Simon
Bernstein” or “'nsured”) and was formed pursuant to the laws of the state of Nlinois,
2. At all relevant times, the RERNSTEIN TRUST was a beneficiary of a life insurance_

policy insuring the life of Simon Bernstein, and jssued by Capitol Bankers Life Insurance

- Company as policy number 1009208 (the “Policy™),

' 3 Straon Bernstein’s spouge, Shirley Bernstein, was named as the inftial Trustee of the
BERNSTEIN TRUST. Shirley Bernstein | passed away on Dccember 8, 2010, predeceasing
Simon Bernstein, '

4. The successor trustee, as sot forth in the BERNSTEIN TRUST égréemcnt is Ted
Bermnstsin,
5. The beneficiaries of the BERNSTEIN TRUST as named in the BERNSTEIN TRUST |

Agreernent are the children of Simon Bernstein,
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6. Simon Bemstein passed away on September 13, 2012, and is survived by five adult
rchxldren whose names are Ted Bernstein, Parpels Simon, EHat Bernstein, Jill Tantoni, and Lisa
Fnedstem By this amendment, Ted Bernstein, Pamela Simon,_ Jll Iantoni and Lisa Friedstein
are being added as co-Plaintiffs ; in their individual capacmes

7. Four out five of the aduit children of Slmon Bermstein, whom hold eighty percent of

 the beneficial mtercst of the BERNSTEIN TRUST have consented to having Ted Bernstein, as
Trustee of the BERNS’I‘EH\I TRUST, prosecute the ¢laims of the BERNSTEIN 'II{UST as to the
FPolicy proceeds at issue,

8. Eliot Bernstein, the sole non-consenting adult child of Simon Bernstein, holds the
remaining twenty percent of the beneficial inferest | in the BERNSTEIN TRUST, and is
Tepresenting his own interests and has chosen to purse his own ﬁutportcd claims, pro se, in this
malter,

9. The Policy was ongmally purchased by the S.B, Lexington, Inc, 501(c}®) VEBA
Trust (the “VEBA™) from Capitol Bankers Life Insurance Company (“CBLIC”) and was
delivered 1o the original owner in Chicago, Illinois on or about December 27, 1982

10. At the time of the putchase oi‘3 the Policy, S.B, Lexmgton Ine,, was an Illmoxs
corporation owned in Whole or part, and controlled by Simon Bernstein,

11 At the time of purchase of the Policy,. S.B. Lexington, Inc. was an insurance
brokerage Heensed in the state of 1linois, ‘and Stmon Betnstein was both a principal and an
employee of S B, Lexjngton, Ing,

| 12. At the time of issuance and delivery of the Policy, CBLIC was an insurance company

_ lcensed and doing business in the State of Tliinojs,




—
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13. HERITAGE subsequently assumed the i’oﬁcy from CBLIC and thug became the

srucccssof to CBLIC as “Insurer” under the Policy and rematned the insurer incIudfng at the time |
“ of Simon Bernstein’s déath. _

14, ]n 1995,. the VEBA, by and throngh LaSa]ie National Trust, N.A., as Trustes of the
VEBA, exeouted 3 beneficiary change form naming LaSalle National Trust, N.A,, as Trustee, as
primary beneficiary of the Policy, and thc BERNSTEIN TRUST ag the coniingent bcneﬁciary.

15, On or about August 26, 1995, Simon Berns’cem, in his cai:acity as member or
auxiliary member of the VEBA, mgned a VEBA Plan and Trust Beneﬁcmy Dealgnanon form
designating the BERNSTEIN TRUST as the “person(s) to receive at my death the Death Benefit
stipulated in the 3.B, Lexmgton Ine, Bmployca Death Benefit and Trust and the Adoption Form
adopted by the Employer”

16, The Angust 26, 1995 VEBA Plan and Trust Beneficiary Designation form signed by
Simon Bernstein evidenced Sirnon Bernstein’s intent that the bancﬁmary of the Policy proceeds
was 1o be the BERNSTEIN TRUST,

17. 8.B. Lexington, Inc, and the VEBA were voluntarily dissdlved on or ébout April 3,
1998,

18. On or about the time of the dissolution of the VEBA in 1998, the Pohcy ownership
Wwas assigned and fransferred from the VEBA to Simon Bemstein, individually.

18. From the time of Simon Bernstein’s designation of the BERNSTEIN. TRUST ag the
intended beneﬁclary of the Policy procecds on Anghst 26, 1995, no document was submitted by
Smmn chstcm {or any other Policy owzer) to ﬂ:e Insurer which evidenced any change i his

intent that the BERNSTEIN TRUST was to receive the Pohcy Pproceeds upon his death,
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20, At the time of his death, Simon Bernstein was tﬁe ownér of the Policy, and tﬁe
BERNSTEIN TRUST was th§ sole suwﬁing beneficiary of the Policy. |

21, The insired under the Policy, Simon Bemmnstein, passed éWay on Saptamﬁer 13, 2012,
and on that date the Policy remained in force,

22. Foﬂowmg Simon Bernstein's death, the BERNSTEIN TRUST, by and through its
counsel m Palm Beach County, FL, submitted a death claim to HERITAGE under the Policy
including the insured’s death certificate and other documentation,

COUNTI
7 - BREACH OF CONTRACT

23. Plaintiff, the BERNSTEIN TRUST, restates and reallepes the; allegations contained
in Y1-Y22 as if fully get forth as 123 of Count I

24. The Policy, by its terms, obligates HERITAGE to pay the death benefits to the
beneficiary of the Policy upon HERITAGE'S receipt of due proof of the insurod’s death,

25. HERITAGE breached itg obligations under the Policy by refusing and failing to pay
the Policy. proceeds to the BERNSTEIN TRUST as beneficiary of the f‘o]icy despite -
HERITAGE’S receipt of due proof of the insured’s death,

26 Despite the BERNS'IEIN TRUST’S repeated demands and it mtt:atlon ofa breach
of contract claim, HERTTAGE did not pay out the death benefits on the Policy o the
BERNSTEIN TRUST instead it filed an action in interpleader and deposited the Policy proceeds
with the Registry of the Court,

* 27, As a direct result of I—IERI'I‘AGE’s refusal and failure to pay the Policy proceeds 1o
the BERNSTEIN 'I‘RUS’I‘ pursuant to the Polmy, Plaintiff has been damaged in an amount equal

to the death benefits of the Policy plus interest, an amount which exceeds $1, 000 000,00,
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WHEREFORE, PLAINTIFF, the BERNSTEIN TRUST prays for a judgment fo be
entered in 1t3 favor and against Defendant HERITAGE, for the amount of the Policy proceeds
on deposit with the Registry of the Court (an amonut in excess of $1,000,000.00) plus costs and
reasonable attorneys’ fees together with such further relief as this coutt may deem Just and
Droper.

COﬁNT I
DECLARATORY JUDGMENT

28 Plaintiff, the BERNSTEIN TRUST, restates and realleges the allepations con’tamed
in §1-927 above as 728 of Count 11 and pleads in the alternative for & Declaratory Judgment,

29. On or about Fune 21, 1995, David Stmon, an attorney and Simon Bernstein’s SOn-ii-
law, met with Stmon Betnstejn before Simon Bernstein went to the law offices of Hoplins and
Sntter in Chicago,l Tllinois to finalize and exconte the BERNSTEIN TRUST Apreement,

30, Aftet the meeting at Hopkins and Sutter, David B. Simon reviewed the final version
of the BERNSTEIN TRUST Agreement and Ppersonally saw the final Version of the
BERNSTEIN TRUST Agreement containing Simon Bemnstein’s signature,

31. The final version of the BERNSTEIN TRUST Agreement named the children of
Simon chstem as beneficiaries of the BERNSTE]N TRUST, and unsigned drafis of the
BERNSTEIN ’IRUST Agrcament conﬁn:n the same,

32. The final version of the BERNS'IE]N TRUST Agreement named Shirley Bernstein,
as Trustee, and named Ted Bernstein as, successor Trustee

" 33, Asset forth above, at the time of death of Simon Bernstein, the BERNSTEIN 7

'RRUST was the sole sumvmg beneﬁcxary of the Policy.
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34. Following the death of Simon Bemstein, neither an executed original of the
BERNSTEIN TRUST Agreement nor an executed copy could be located by Sitmen Bemstein’s
family members,

35. Neither an executed original nor an executed copy of the BERNSTEIN TRUST
Agreement has been located after diligent searches conducted as follows:

1) Ted Bernstein and other Bernstein family members of Stmon Bernstein’s home ad
business offics; | ) -

1) the; law offices of Tescher and Spallina_, Simon Bernstein’s counsél in Palm Beach
County, Florida,

1) the offices of Foley and Lardner (successor to prkins and Sutter) in Chicago, I

and |

tv) ths offices of The Simon Law Firm,

36. As set forth above, Plaintiffs have provided HERITAGE with due proaf of the death
of Simon Bemstsin which ocourred on September 13, 2012,

WHEREFORE, PLAINTIFF, fho BERNSTEIN TRUST prays for an Order entering a
declaratory judgment as follows:

_ a) decla:rmg that the origina]l BERNSTEIN TRUST was lost and after a diligent search
cannot be located |

b) declaring that the BERNSTE]N TRUST Agj'eement was executed and estabhshed by

Simon Bernstein on or about June 21, 1995,
¢} declaring that the beneﬁclanes of the BERNSTEIN ‘I‘RUST are the five children of

Snnon Bernstein;
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d) declaring that Ted Bérnstez'r;, 1s anrthorized to act as Trustee of the BERNSTEIN
TRUST because the initial trustee, 'Shir_lcy Bernstein, predcceased Simon Betnstein;

&) - declaring that the BERNSTEIN TRUST is the sole surviving beneficiary of the
PoHey; | _

f) declaring that the BERNSTEIN TR'UST is‘ euﬁtled to the proceeds placed on deposit
by HERITAGE with the Registry of the Conrt;

g) ordering the Registry .of the Court to release all of the proceeds on deposit to the _
BERNSTEIN TRUST: and |

i1) fﬁf such oti:er relief as this courf Iﬁay deem just and proper,

COUNT 111

RESULTING TRUST

37. Plaintiffs restate and reallege the aﬂegaﬁonﬁ contained in §1-§36 of Count I as 137
of Count I1I and plead, J'nrthc alternative, for imposition of a Resulting Trust,

38, Pleading in the alternative, the executed original of the BERNSTEIN TRUST
Agreement has been Jost and after a diligent sea.rchhas .detai]cd above by the executors, trustes
and aitoreys of Simon Bernstein's estate and by Ted Bernstein, and athers, its whereabouts
remain ynknown,

39, Plaintiffs have prosented IIERITAGE with due proof of Simon Bernstein®s death,

. and Plamtrﬁ‘ has provided unexecuted drafts of the BERNSTEIN TRUST Agreement to
HERITAGE. | )

40," Plaintiffs have alsé prﬁvided I-IERITAGE with other evidence of the BERNS'IEIN

TR.UST S existence including a document signed by Slmon Bernsisin that des1gnated the

BERNSTEIN TRUST s the ultimate beneﬁclary of the Policy proceeds upon h1s death,
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41, Atall relevant times and beginning on or al;out June 21, 1995, Simon Bernstein
expressed his intent that (1) the BERNSTEIN TRUST was to be fhe ultimats beneficiary of the
life insurance proceeds and (ii) the beneficiaries of the BERNSTRIN TRUST were to be the
children of Simon Bcrnstem

42 Upon the death of Slmon Bemstem, the right to the Policy procesds hnmgdiate]y
vested in the beneficiary of the Policy.

43. At the time of Simon Bertistein’s death, the beneficiary of the Policy was the
BERNSTEIN TRUST,

44, I an express trost cannot be estabhshcd then this court must enforcs Snnon
Bernstem s intent that the BERI\IS’I'EII\lr TRUST be the bene.ﬁcmry of the Policy; and therefore
upon the death of Simon Bernstein the rights to the Policy procesds immediately vested in &
resulting trust in favor of the five children of Simon Betnatein,

45, Upon information and belief, Bank of America, N.A,, as successor Trustee of the
. VEBA to LaSalle Nationa_l-Trust, N.A., has disclaimed any interes:lt in the Policy,

46.  Inany case, the VEBA terminated in 1998 simultaneously with the dissolutior; of
3.B. Lexington, Inc, |

47.  The primary beneficiary of the Policy named at the time of Simon Bernstein’s
death was LaSalle National Trust, N.A. as “Ttustee” of the VEBA,

48,  LaSalle National Trust, N.A., was the last acting Trustas of the V@BA. and was
named bensficiary of the Poﬁgy in its capacity as Trustee of the VEBA.

49,  Assetforth above, the VEBA no longer exists, and the ex-Trustee of the
dissolved trust, and upon information and belief, Bank Of America, N.A,, as sucosssor to LaSaﬂe

National Trust, N.A, has disclaimed any interest in the Pdlicy.
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50, As set forth herein, Plaintiff has established that it ig immediately entifled 1o the life

insurance proceeds HERITA_G‘E deposited with the Registry of the Court,

51. Alternatively,

by virtue of the facts alleged herem HERITAGE held the Pohcy

proceeds In & resulting trust for the benefit of the children of Srmon chstem and since

HERITAGE deposited the Poliey proceeds the Registry, the Reglstry now holds the Policy

proceedsin g resultmg trust for the benefit of the children of Simon Bernstem

WMFOE, PLAINTIFRS pray for an Order as follows:

a) finding that the Registry of the Court holds the Policy Proceeds in a Resulting Trust

-for the benefit of the five children of Simon Bemstein, Ted Bernstein, Pamela Sirnon,

Eliot Ivan Bemstcin,' Jill Tantoni and Liga Fn'edstein; and

b) ordering the Reglstry of the Court to telease all the proceeds on deposit to the

Bernstein Trmst or altemauvely as follows: 1) twenty percenit to Ted Bernstein; 2)

twenty percent to Pam Simon; 3) twenty percent to Eliot Tvan Bernstein; 4) twenty

percent to Jill Tantoni;

5) twenty percent to Iisg Friedstein

¢) and for such other relief as this court may deem just and proper,

By: s/ddam M. Simon

Adam M, Simon (#6205304)

303 E, Wacker Drive, Suite 210

Chicago, IL 60601

Phone: 313-819-0739

Fax: 312-819-0773

E-Mail: asimon@chica olaw.com

Attomeys for Plaintiffs and Third-Party
Defendants

Simon L. Bernstein Irrevocable Insurance Trusy
Did 6/21/95; Ted Bernstein as Trustee, and
individually, Pamely Simon, Lisg Friedstety
and Jill Ianion;
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IN i'HE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
N AND FOR PALM BEACH COUNTY, FLORIDA

IN RE: ‘ CASE NO. 50 2012 CP 00439] X3XXX SB
. PROBATE DIV.
ESTATE OF SIMON L. BERNSTEIN, |

Deoepsad, _
/

ORDER APPOINTING ADMINISTRATOR AD LITEM TO
ACT ON BEHALF OF THE ESTATE QF SIMON L. BERNSTEIN
TO ASSERT THE INTERESTS OF THE ESTATE IN THE ILLINOIS
LITIGATION (CASE NO. 13CV3643, N.D, ILL. E. DIV.) INVOLV!NG _

THIS CAUSE oate hafore this Honoruable Court on May 23, 2014 upon (he Curalér‘a
Amended Motion for Instructions/Dictermination z:cgardi;tg Estato Entitlement to Life nsurance
Provoeds and upon the Petition for Appolntment of Adminisiestor Ad Litem filed by Wililam
Stansbury, in the U.§. Distrdet Court case styled Simon Barnstein Irrevocably Duyarance Trust
DT 6/21/95 v Hurllaga Ustion Lifi levwrance, Case No. 13-cv-03643, autrently pending in the
United Stutes Distriot Court fot the Northern Distriet Court of ilinols, and the Court having

" heard arg'n.mout of counsc! and baing otherwise doly advised in the premises, it s

ORDERED nd ADYUDGED thet

i The Court appeints Benjamln P, Brown, Esq., who is ourrently serving as Curator,
ag the Administrtor Ad Liteman behalf of the Estate of Simon L. Bernsicin to nssert the
inture.sts of the Estate ln the Hlinois -Litigatios. involving life insuranwe proceeds on the
Ducedcnt’s-life in the U.S. Distric[ Court oasc styled Sbmon Bernstein Jrrevocable Insurance _
'nvu.'..t Do 6/2]/95' ¥ Hemm,re Ution Life Insurance, Case No 13—cv-03643 pending in the

United States Disedet Court’ for the Nartherm District. C’r.:-ut't of Minois,

EXHIBIT 2




2 | For the reasans and subject 1o the condltione gtated on the record during tite hearing, sl
foes and oogts incurred, including for the Curator In connestion with his wotk a5 Adwinisirater
Ad Litem and Bty counssl rotained by the Administrator Ad Litam, wif] iitially be bome by
Willism Stansbury, |

| 3, The Court will aaﬁsider any subsequent Pofition for Fecs and Costs by Williatn Stansbury

a8 apptopriate under Florida law.

DONE AND ORDERED in Palm Bench County, Floride. {his 2_7 day of May,

e

MARTIN COLIN
Ciroult Court Judge

2074,

Cules 1o :

Alat Roxe, Rug., PAGE, MRACTIEK, 505 50, Flogler Drive. Svite 600, Way! Pajn Bench, KL 33401, arumertigny-
liw yorn and Ighamdleriegpm-nw.eouy

Jobn Panksugki, Bug., PANKAUSK] LAw FIRM, 120 8¢, Olive Avenue, Suite 701, West Palm BBeach, FL 33401,
g_rl\m[u_u_uggg,gpngkauskimwﬁm.cmnt

Peter M, Foumen, Brq,, PETER M, FEAMAN, P.AL 3615 W. Boyntos Bosah Bivd, Boynton Beash, Fl, 33436,
servivefaleniy Bew.courys

Ellol Bernstoly, 2753 MW 34% Strest, Boca Raton, BL A3, fjensiiiviewit

Wilkiean H. Glasko, Ly, Goldat Cowsn, BA., Palmeis Bey Lew Centor, 17345 5. Diie THghway, Priniotls Bay,
FL 33157, hillepalmotipbayiaw com; :

Tohn 2. Morzissey, Bxg,, 330 Clematly 8L, Buite 213, Wesl Patm Beruk, PL 33401, fobmerimartiwey law.onm:
Runjamin P Brown, Rsq., Mutwioayk & Brown, 1.LP, §25 No. Flagler Driva, Suite 401, West Palm Beach, FL

33401, bhrvwmigmmbimtsw ogm
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IN THE UNITED STATES DISTRICT COURT
- FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE -
INSURANCE TRUST DTD 6/21/95,

Plamntiff,
Case No. 13 C 3643

Judge Amy St. Eve

HERITAGE UNION LIFE INSURANCE
COMPANY,

' Defen&ant.

The Court grants Benjamin P. Brown’s motion to intervene pursuant to Federal Rule of
Civil Procedure 24(a)(2) [110].

STATEMENT
On May 20, 2013, Defendant Jackson National Life Iusurance Company (“Defendant” or

“Jackson™), as successor in interest to Heritage Union Life Insurance Company (“Heritage”),
filed 2n amended notice of removal pursuant to 28 U.S.C. § 1441 removing the present lawsuit

from the Circuit Court of Cook County, Illinois, based on the Court’s diversity jurisdiction, See

28 U.S.C. § 1332(2). In the Complaint filed on Apsil 5, 2013, Plaintiff Simon Bernstein
Irevocable Insurance Trust (“Bernstein Trust”) alleged a breach of coutract claim against
Heritage based on Heritage’s failure to pay Plaintiff proceeds from the life insurance policy of
decedent Simon Bemnstein, On June 26, 2013, Defendant filed a Third-P arty Cornplaint and
Counter-Claim for Interpleader pursuant to 28 U.S.C. § 1335(a) and Federal Rule of Civil

- Procedure 14 seeking a declaration of rights under the life insurance policy for which it is
responsible to administer. Plaintiffs filed a First Amended Complatat on Jannary 13, 2014.

Before the Court is Benjamin P. Brown’s (“Brown”) motion to intervene both as of right
and permissibly under Federal Rule of Civil Procedure- 24(2)(2) and Rule 24(b)(1)(B). Brewn is
the Administrator Ad Litern of the Estate of Simon Bernstein. For the following reasons, the
Court grants Brown’s motion brought pursuant to Rule 24(a)(2).

BACKGROUND

 In their First Amended Cornplaint, Plaintiffs, who are the Bernstein Trust and four of the
five aduit children of decedent Simon Bernstein, allege that at all times relevant to this Jawsuit,

3

- EXHIBIT '
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the Bemstein Trust was a common law trust established in Chicago, Iinois by Simon Bernstein,
(R. 73, Am, Compl. 49 1, 7.} Plaintiffs assert that Ted Bemnstein is the trustee of the Bernstein
Trust and that the Bemstein Trust was a beneficiary of Simon Bernstein’s J:fe insurance policy.
({d. 112, 4.) I addition, Plaintiffs allege that the beneficiaries to the Berngtein Trust are Simon
Bernstein’s five children. (7. {5.) According to Plaintiffs, at the time of his death, Simon
Bemstein was the owner of the life insurance policy and the Bernstein Trust was the sole
surviving beneficiary under the policy. (Id. §20.) Following Simon Bernstein’s death on

“ September 13, 2012, the Bernstein Trust, by and through its counsel in Palm Beach County,
Floride, submitted a death claim to Heritage under the life insurance policy at issue. (7d. 4§ 22.)

In its Counter-Claim and Third-Party Complaint for Interpleader, Jackson alleges that it
did not originate or administer the life msurance policy at issue, but inherited the policy from its
predecessors. (R. 17, Counter §2.) Jackson further alleges that on December 27, 1982, Capitol
Bankers Life Tnsurance Company issued the policy to Simon Bernstein and that over the years,
the owners, beneficiaries, contingent beneficiaries, and issuers of the policy have changed. (Id.
1115, 16} Atthe time of the insured’s death, the policy’s death benefits were $1,689,070.00.
(d. 117 It is undisputed that no one has located an executed copy of the Bernstein Trust, (7d. q
19.) . _ - i

In the present motion 1o intervene, Brown maintaing that after Simon Bernstein, a resident
of Florida, died in September 2012, his estate was admitted to probate in Palm Beach County,
Florida on October 2, 2012. Brown further alleges that on May 23, 2014, a judge in the Probate
Court of Palm Beach County appointed him as Administrator Ad Litem of the Estate of Simmon
Bemnstein (“Estate™). According to Brown, the probate Judge directed him to “assert the interests
of the Estate in the Illinois Litipation involving the life insurance proceeds on the Decedent’s
life.” Brown contends that because no one can locate an executed copy of the Bernstein Trust,
and, in absence of a valid trust and designated beneficiary, the insurance policy proceeds at issue
in the present lawsuit are payable to the Estate, and not Plaintiffs,

LEGAL STANDARD

“Rule 24 provides two avennes for intervention, either of which mmust be pursued by a
timely motien.” Grochocinsii v, Mayer Brown Rowe & Maw, LLP, 719 F.3d 785, 797 (7th Cir,
2013). Intervention as of right under Rule 24(a)(2) states that “the court must permit anyone to
intervene who claims an inferest refating to the property or transaction that is the subjéct of the
action, and is so situated that disposing of the action may as a practical matter impair or impede
the movant’s ability to protect its interést, unless existing parties adequately represent that
interest.” Fed.R.Civ.P. 24(a)(2); see also Flying J, Inc. v. Van Hollen, 573 ¥.3d 569, 571 (7th
Cir, 2009) (citation omitted). “Intervention as of right requires a ‘direct, significantf,] and legally
protectable’ interest in the question at issne in the lawsuit.” Wisconsin Edue. dss'n Council v.
Walker, 705 F.3d 640, 658 (7th Cir. 2013) (citation omitted). “That interest must be nnique to
the proposed intervenor.” 4. ‘
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ANALYSIS

At issus in this lawsuit is who are the beneficiaries of Simon Bemstein’s life insurance
policy. In their First Amended Complaint, Plaintiffs allege that there is a commaon law trust,
namely, the Bernstein Trust, and that the Bernstein Trust is the beneficiary of Simon Bernstein’s
life insurance policy. In addition, Plaintiffs allege that the beneficiaries to the Bernstein Trust are
Simon Bernstein's five children, In short, according to Plaintiffs’ First Amended Complaint, at
the time of his death, Stmon Bernstein was the owner of the life mnsurance policy and the
Bernstein Trust was the sole surviving beneficiary under the policy.

It is undisputed, however, that no one can locate the Bernstein Trust. Accordingly,
Brown, the Administrator Ad Litem of the Estate, moves to intervene argning that in the absence
of a valid trust and designated beneficiary, the insurance policy proceeds must be paid to the
Estate as a matter of law. See, e.g., New York Life Ins. Co. v. Rak 24 I.2d 128,134, 180 N.E.24
470 (L. 1962); see Harris v, Byard, 501 So0.2d 730, 734 (Fla. Ct. App. 1987) (*Since the policy
had no named beneficiary, there is no basis in law for directing payment of the policy proceeds to
anyone other than decedent’s estate for administration and distribution.”),

In response to the present motion to intervene, Plaintiffs maintain that there is z
designated beneficiary of the insurance proceeds. In support of their argument, Plaintiffs set
forth an affidavit averring that “on the date of death of Simon Bernstein, the Owner of the Policy
was Simon Bemstein, the primary beneficiary was designated as LaSalle National Trust, N.A, as
Successor Trustee, and the Contingent Beneficiary was designated as the Simon Bernstein
Irrevocable Insurance Trust dated June 21,1995, (R. 116-2, Sanders Aff. § 62.) By sobmitting
Sanders’ affidavit, Plaintiffs have contradicted their own allegations in their First Amended
Complaint by contending that the primary beneficiary of the insurance policy is LaSalle National
Trust, N.A., and not the Bernstein Trust, Nevertheless, the Court cannot view this averment in a
vacuum without more information about the insurance policy’s provisions and any additional
extrinsic evidence, To clarify, under Illinois law, “[t}he designation of a beneficiary is solely a
decision of the insured and when a controversy arises zs to the identity of a beneficiary the
intention of the insured is the controlling element. If such intention is dependent on exfringic
facts which are disputed the question, of course, must be resolved as one of fact.” Reich v, F,
Hall Printing Co., 46 Tl App.3d 837, 844, 361 N.E.2d 296, 5 Hl.Dec. 157 (2d Dist, 1977); see
also Estate of Wilkening, 109 TILApp.3d 934, 941, 441 N.E.2d 158, 163, 65 I.Dec. 366, 371 (1st
Dist. 1982) (“Evidence to establish a trust must be unequivocal both as to-its existence and to its
terms and conditions.”) Moreover, Plaintffs’ contradiction illustrates why Brown has a
competing interest in the insurance proceeds Justifying intervention.

‘Further, Plaintiffs take issue with the fact that William E, Stansbury, who brought an
unsuceessfil motion to intervene in January 2014, filed a petition in the Florida probate court for
an administrator ad litem and is paying costs and legal fees for the present motion to intervene.
- Based on Stansbury's conduct, Plaintiffs argue that the law of the case doctrine and collateral

* estoppel apply. In denying Stansbury’s motion, the Court concluded that his interest as an
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unsecured creditor of the Estate was too remote for purposes of Rule 24(a)(2). See Flying J, Inc.,
ST8F.3d at 571 (“the fact that you might anticipate a benefit from 2 judgment in favor of one of
the parties to a lawsuit — maybe you’re a creditor of one of them —. does not entitle you to
intervepe in their suit.”). '

Plaintiffs’ law of the case doctrine argument fails becanse “[wihether an applicant has an
Interest sufficient to warrant intervention as a matter of right is a highly fact-specific
determination, making comparison to other cases of limited value.” Security Ins. Co. of Hartford
v. Schipporeit, Inc., 69 F.3d 1377, 1381 (7th Cir. 1995). Here, Brown, as the Administrator Ad
Litem, is protecting the Estate’s interest in the insurance proceeds, which is different from
Stansbury’s remote interest as an unsecured creditor of the Estate, See Walker, 705 F.3d at 658;
see also Tallahassee Mem, Reg'l Med, Crr,, Inc. v, Petersen, 920 S0.2d 75, 78 (Fla. Ct. App.
2006) {“Florida Probate Rule 5.120(a) provides for discretionary appointment of a guardian ad
litem in estate and trust proceedings where .., the personal representative or guardian may have
adverse interests,”). : ‘

Furthermore, the doctrines of collateral estoppel or issus preclusion do not apply under
- the facts of this case because there was no separate, earlier judgment addressing the issues
presented here. See Adams v. City of Indianapolis, 742 F.3d 720, 736 (7th Cir. 2014)
(“‘collateral estoppel’ or “issue preciusion’—appligs to prevent relitigation of issues resolved in

an earlier suit.” ). Therefore, this argument is undvalling, _
Dated: July 28, 2014 . /.{ /&r g—

AMY I STOEgE
United States District Court Judge




STAMOS & TRUCCO LLP

Attorneys at Law
One East Wacker Drive, Third Floor, Chicago, Illinois 60601

James J. Stamos . 7
jstamos@stamostrucco.com TELEFHONE
: (31.2) 630-7979

FAaCsIMILE
(312) 630-1183

November 25, 2015

Brian O’ Connell

Ciklin Lubitz & O’Connell
515 North Flagler Drive
20th Floor

West Palm Beach, FL 33401

Re:  Revised Retention Agreement
Estate of Simon Bernstein — Intervention of Simon Bernstein Irrevocable Trust DTD
6/21/95 v. Heritage Mutual Life Insurance Company
Case No. 13 cv 3643 (No. Dist. of Ill. Eastern Div. — Chicago)

. Dear Mr. O’ Connell:

This will confirm that, in your capacity as Personal Representative of the Estate of Simon
Bernstein, you have retained my firm and me to represent the Estate in the captioned interpleader
action, already underway in federal court in Chicago, on a contingent fee basis. Our fees to date
have been paid directly by Mr. William Stansbury, a claimant against the Estate. The outstanding
balance of our fees and costs is currently $15,164.78. '

Upon executjon of this retention agreement, and its approval by the Probate Court, we will waive
the outstanding balance and our fee agreement going forward will be as follows:

(1) . We will receive as a fee 1/3 of the gross amount recovered by settlement of the
above-captioned matter at any time prior to the completion of the final pretrial
conference or, if none, prior to the morning of the first day upon which trial actually
commences, plus any costs incurred including, but not limited to, filing fees, travel
costs, copying, telefax, court reporting fees and online research.

2) Wewil receive as a fee forty (40) percent of the gross amount recovered, by
' settlement or otherwise, at any point after the completion of the final pretrial
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conference or, if none, at any time beginning on the morning of the first day upon
which trial actually commences, plus any costs incurred as defined in paragraph 1.

Upon your execution of this Agreement and its approval by the Probate Court, Mr.

- Stansbury will be relieved of his obligation to pay any further litigation costs and/or

fees. :

In the event you instruct us to dismiss the case prior to final adjudication such that
we are deprived of the opportunity to earn a fee based upon an amount paid in
judgment or settlement, the Estate agrees to pay us immediately upon dismissal an
amount equal to the number of hours we will have worked on the case through
dismissal, multiplied by the hourly rates of $420 for my time, $210 for time billed
by my associates, including Kevin Horan, other partner time at $325 and paralegal
time at $103, in addition to any costs incurred as defined in paragraph 1, plus the
current outstanding balance of $15,164.78. It is further understood that any
amounts paid under this paragraph 4 will be subject to the usual requirement that
all fees charged in litigation be reasonable. -

If you agree to these terms, please print this page, sign where indicated and return it to me along
with a copy of the court’s Order approving your entry into this Agreement on behalf of the Estate.

I look forward to hearing from you.

Verv truiy vours.
A

James J. Stamo

JSkph

AGREED AND ACCEPTED

Brian M. O’Connell, as Personal Representative
of the Estate of Simon Bernstein
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STAMOS & TRUCCO LLP

_ Attorneys at Law
One East Wacker Drive, Third Floor, Chicago, Hlinlois 60601

James J. Stamos :
Jstamos@statmostruceo.com TELEPHONE
(312) 630-7979
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(312} 630-1183

James . Stamos ‘ i
jsfamos(@siamosinieco.com

December 5, 2015

BRIAN M., O'CONNELL
Ciklin Lubitz & O'Connell

515 N. Flagler Dr.
20th Floor
. West Palm Beach, FL. 3340]

Re: * Estate of Simon Bernstein — Intervention of Stmon Bernstein Irrevocable
Trust DTD 6/21/95 v. Heritage Mutual Life Insurance Company
Case No. 13 ¢v 3643 (No, Dist. of Ill, Eastern Div. — Chicago)

Dear Mr, O’Connell:

This will confirm that, in your capacity as Successor Personal Representative of the Estate of
Simon Berastein, you have retained my firm and me to represent the Estate in the captioned
inferpleader action in federal court in Chicago. We will bill my time at the hourly rate of $420

- anhour. We will bill other partner time at $325 an hour and associate time at $210 an hour, We
bill monthly and we charge for customary out-of-pocket expenses including copying, telefax and
online research. We require payment within 30 days of invoice. We will also require that the
outstanding balance of $15,164.78 owed under the previous retention agreement be paid within

© 30 days of the probate coutt’s approval of this agresment. )

I this letter accurately reflects our agreement, please execute where indicated, and return it to
" e, Email PDF is acceptable, I look forward to representing the Estate and working with you,



Ve t;'uly yours,

James J, Stamos
JIS:dmv

AGREED AND ACCEPTED

BRIAN M. O'CONNELL, as Successor Personal Representative
of the Estate of Simon Bernstein
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Filing # 32698293 E-Filed 09/30/2015 06:05:22 PM_

IN THE CIRCUIT COURT IN AND FOR THE 15T JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY FLORIDA

IN RE: ES.TATE OF: ‘ : PROBATE DIVISION
SIMON L. BERNSTEIN, FILE NO: 502012CP43913X300XNB
Deceased.
/

OBJECTION TO “ACCOUNTING OF SIMON BERNSTEIN TRUST BY TED §.
BERNSTFEIN, SUCCESSOR TRUSTEE” FOR THE TIME PERIOD OF
FEBRUARY 3,2014 THROUGH MARCH 15, 2015

BRlAN M. O’CONNELL, as Personal Representative of the Estate of Simon

Bernstemn (‘Personal Representanvc” and “Estate,” respectively), by and through

under31gned counsel, hereby files his Objection to the “Accounting of Simon Bemstein |

Trust by Ted S. Bemnstein, Successor Trustee” for the time period of February 3, 2014
tﬁrouch March 15, 2015” (“Accounting,” “Trust,” and “Ted,” respectively), and objects
to the “Accounﬁng,” on the following bases, mcludmg but not limited to:

1. On or about March 30, 2014, Ted S. Bernstein served the “Accountmg 7

2. The Personal Representative objects to the “Accounting” as 1t is

ambiguous, insufficient, incomplete, and/or incorrect and seeks a more complete and

detailed accounting as required under Fla. Stat. 736.08135, Fia, Prob. R. 5:346, and other

applicabie Florida Law and reserves his right to further object after receipt and

examination of same.
3. The “Accounting” does not comply with Fla. R. Prob. 5.346(a), (b), and

(.

4, The “Accounting” does not comply with §736.08135, Florida Statutes.

ey £33
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The Personal Representative, at this time, makes the follo{ving additional

general objections, and'rcserves his right to further _ij ect:

d.

Pursuant to Florida Statute §736.08135(1) — The “Accounting” does not

adequately -describe the beginming balance and does not adequately

~ disclose the source and/or specific assets of the Trust from. the date on

which the trustee became accountable;

Pursuant to Florida ~Statute §736.08135(2)(b) and Fla. Prob. R.
5.346(a)(1)~ The “Accounting” fails to 'shovir all cash and property '
transactions and, gains and losses realized during the accounting period

and/or from commencement of administration;

. The “Accounting” does not contain a schedule of assets at the end of the

accounting period as is required by Fla. Prob. R. 5.346(a)(2); '
Pursuant fo Florida Statute §736.08135(2)(c) and Fla. Prob. R.- -
5.346(b)(4)- The “Accounting” fails to identify the acquisition value or
carrying value and the estimated current value and does not contain the
two values in the schedule of assets at the end of the accounting pexiod.
The “Accomtmg” fails to list known noncontingent Lability(ies) with an
estlmated current amount of the habﬂlty(les)

Pursuant to Florida Statute §736. 08135(2)(d) and Fla Prob. R. 5. 346@)(6)

" — The “Accounting” fails to show significant transactions that do not

affect the amount for which the trustee is accountable;

The “Accounting” does not contain sufficient information to put interested

' persons on notice as to all significant transactions affecting the
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administréﬁon &uring the accounting periods as is required by Fla. Prob.
R. 5.346(b)(3); |
g. Pursuant to Florida Statute §736.08135(2)(e) — The “Acclounting” fails to
reflect the allocation of receipts, disbursements, abcruals, or allowances
between mco;ue and principal when the aﬂécation affects the in’;:erest of
any beneficiary of the trust; and
h Personal Representative objects to the Disbursement to Bruce Stone in the
amount of $7,250.00, as no substantiating documents were provided, thus,
ihe Personal Representative reserves any and all further objections after
examination of same. |
6. _ In addition, the Personal Representative objects to the “Accounting” as no
| substa.nﬁating documents were provided, ;[hus the Personal Representative reserves his
right to ﬁu‘thér object afte# receipt and examination of same.
WHEREFORE, BRIAN M. O°CONNELL, as Personal Representative of tﬁe
Estaté of Simon Berﬁstein, ny and ‘through undersigned counsel, hereby files his
Objection to the “Accounti_ug of Simon Bernstein Trust by Ted S. Bemstemn, Successor
Trustee” for the time period of Februarjf 3,2014 through March 15, 2015,” and requests
“attorneys’ fees and costs and any further relief deemed necessary or proper.

ITHEREBY CERTIFY that a true and correct copy of the foregoing was éerved by

e-mail service on the @M day of, }f’ Obe bt A 2015 to all on the Service List
\ ‘

7 _—

BRIAN M/ O'( ONNELL, ESQ
Florida B4 Nd:308471

attached.
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ASHILEY N. CRISPIN, ESQ.

Florida Bar No: 37495

JOIELLE A. FOGLIETTA, ESQ.

Florida Bar No. 94238

CIKLIN LUBITZ & O'CONNELL

515 N. Flagler Dr., 20th Floor

‘West Palm Beach, FL 33401

Telephone: 561-832-5900

Facsimile: 561-833-4209

primary e-mail: service(@ciklinlubitz.com
secondary e-mail: slobdeli@cildinlubitz.com /
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