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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT

IN RE:

IN AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO. 502012CP004391 X XXXNBIH

ESTATE OF SIMON L. BERNSTEIN,

TRUSTEE'S SUPPLEMENTAL SUBMISSION TO COURT REGARDING MOTION TO

VACATE IN PART ORDER PERMITTING RETENTION OF

MRACHEK FIRM [DE 497] AND MOTION TO DISQUALIFY [DE 508]

TAB

DESCRIPTION

A.

Trustee's Supplemental Submission to Court Regarding Motion to Vacate in Part
Order Permitting Retention of Mrachek Firm [DE 497] and Motion to Disqualify
[DE 508]

PR's Statement of its Position That There is no Conflict and His Waiver of Any
Potential Conflict

| Highlighted Copies of Rule 4-1.7 and 4-1.9

Email to and from Stansbury's Counsel Dated December 22, 2016 in which
Trustee's counsel provided the PR's Waiver and additional information and
requesting that Stansbury carefully reconsider his position, and Stansbury's
counsel's response four minutes later declining that request

Copy of the Amended Motion for 57.105 Sanctions filed against Stansbury and his
counsel
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

IN RE: CASE NO. 502012CP004391 XXXXNBIH

ESTATE OF SIMON L. BERNSTEIN,
/

TRUSTEE'S SUPPLEMENTAL SUBMISSION TO COURT REGARDING
MOTION TO VACATE IN PART ORDER PERMITTING RETENTION

OF MRACHEK FIRM [DE 497] AND MOTION TO DISQUALIFY [DE 508]

Ted S. Bernstein, as Successor Trustee of the Simon L. Bernstein Amended and Restated
Trust ("Trustee™), submits his supplemental materials in connection with the hearing on February 16,
2017, on William Stansbury's Motion to Vacate [DE 497] and the Motion to Disqualify [DE 503].
Both Motions are filed by a claimant, Stansbury, who is suing the Estate in an independent
action seeking millions of dollars in damages. Stansbury seeks to prevent the Estate from retaining

the counsel chosen by the Personal Representative and the beneficiaries to defend against Stansbury's

—claims. There is absolutely no merit to the Motion, as explained in the Omnibus Response [DE 507;
Tab 5 in the Binder previously provided] and the Amended Motion for Sanctions Pursuant to Florida
Statute §57.105 Against William Stansbury and Peter Feaman, Esq. [DE 526]

In essence, Stansbury as the Plaintiff is trying to choose who can represent the Defendant
Estate against from Stansbury's claims. Rather than have the Estate defended by its chosen counsel
— lawyers who already have full knowledge of the facts and evidence.! Most importantly, the

Mrachek Firm has never represented Stansbury in anything — so he has no reason to complain.

! Mrachek has been involved in defending Stansbury's claims since March 2013,

representing most of the other defendants, handling all aspects of the litigation: interviewing
witnesses; document production; motion practice, winning the dismissal of any derivative claims;
deposing Stansbury; preparing for trial; conducting mediation. Indeed, the interim Curator appointed
by this Court confirmed in a Motion for Stay that the Mrachek Firm's legal services to the other
defendants enabled him to not retain separate counsel for the Estate, thereby saving the Estate from
incurring fees. [Case 502012CA0013933 DE 215]
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The Motions seeking disqualification are procedurally and substantively improper

First, Stansbury has no standing to object to the Estate's retention of the Mrachek Firm.

Second, Mrachek Firm was approved as counsel for the Estate on September 7, 2016. As
of that time, any limited involvement in the [llinois case, such as attending the one deposition of Ted
Bernstein on May 6,2015, was over. Under Rule 4-1.9, only the former client's consent is necessary.
There is no doubt that Ted Bernstein wants Mrachek to represent the Estate, and consents to that.
So there is absolutely no issue here.‘

Third, even if some representation were ongoing, under Rule 4-1.7, the representation of Ted
Bernstein as Trustee in an Illinois insurance interpleader proceeding is not "directly adverse" to the
Estate. Mrachek is not acting as an advocate in the Illinois case, and has not appeared as counsel of
record for anyone. In that Illinois case, the Estate is represented by one Chicago law firm and the

opposing party by another Chicago law firm.

Nevertheless, if the Court is concerned there is or may be an actual or potential conflict of
interest, all relevant persons have consented and waived any conflict. The comments to Rule 4-1.7
provide, in relevant part:

Conflicts in litigation

Ordinarily, a lawyer may not act as advocate against a client the lawyer
represents in some other matter, even if the other matter is wholly unrelated.
However, there are circumstances in which a lawyer may act as advocate
against a client. For example, a lawyer representing an enterprise with diverse
operations may accept employment as an advocate against the enterprise in an
unrelated matter if doing so will not adversely affect the lawyer's relationship
with the enterprise or conduct of the suit and if both clients consent upon
consultation.

Here, both "clients" consented and waived any conflict of interest. The PR, Brian O'Connell,

signed a written Statement acknowledging (a) there is no conflict and (b) if there is any conflict, he



would waive that conflict to allow the Estate to retain the Mrachek Firm, thereby reducing expenses
and complying with the beneficiaries' wishes. (Attached as Exhibit "1")

Fourth, in deciding this issue this Court should not lose sight of the fact that this
disqualification motion is brought by the opposing party who is using the Rules of Professional
Conduct as a procedural weapons (exactly what the Rules warn against). In doing so, Stansbury is
seeking to either exert control over this relatively modest estate,” or drive up the Estate's costs of
defending his multi-million dollar lawsuit. Or, he is simply trying to get rid of the two people best
positioned to defend his case — Ted Bernstein and Alan Rose, Esq. of Mrachek.

Conclusion

For more than four years, Stansbury has been trying to exert control over the administration,

having opposed the PR and the Trustee on numerous issues, and having already tried and failed to

remove the Trustee. The goal in retaining Mrachek was to lower expenses given the firm's prior

knowledge and get the Stansbury case tried as soon as possible. Stansbury already is defeating that
by forcing money to spent on this attempt to disqualify the Estate's counsel.

To assist the Court in preparing for the hearing, the Trustee submit the following
supplemental materials:

1 PR's Statement of Its Position That There Is No Conflict and His Waiver of Any
Potential Conflict;

2. Highlighted copies of Rule 4-1.7 and 4-1.9;

2 The Inventory filed by the current Personal Representative, Brian O'Connell, lists the total
assets of the Estate of Simon L. Bernstein at $1,121,325.51. Removing the illiquid assets, the Estate
now has only a few hundred thousand dollars in cash, and the remaining assets are of dubious value.
Just defending against Stansbury's claim may consume most of the remaining Estate assets (other
than the Estate's potential claim against Stansbury to recover fees).
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3, Email to and from Stansbury's counsel dated December 22, 2016, in which Trustee's
counsel provided the PR's Waiver and additional information and requesting that Stansbury carefully
reconsider his position, and Stansbury's counsel's response four minutes later declining that request;

4. Copy of the Amended Motion for 57.105 Sanctions filed against Stansbury and his
counsel.

For the reasons expressed in the Omnibus Response, this Supplemental Submission, and the
attachments, the Motion seeking to disqualify the Mrachek Firm has no merit, and should be denied.
CERTIFICATE OF SERVICE

[ CERTIFY that a copy of the foregoing Supplemental Submission has been served on all
parties on the attached Service List, specifically including counsel for William Stansbury, by E-mail
Electronic Transmission, this 9™ day of February, 2017.

MRACHEK, FITZGERALD, ROSE, KONOPKA,

THOMAS & WEISS, P.A.

505 South Flagler Drive, Suite 600

West Palm Beach, FL 33401

(561) 655-2250 Telephone /(561) 655-5537 Facsimile

email: arose@mrachek-law.com
Attorneys for Ted S. Bernstein

By:  /s/ Alan B. Rose
Alan B. Rose (Fla. Bar No. 961825)




SERVICE LIST

Eliot Bernstein

2753 NW 34th Street

Boca Raton, FL 33434

(561)245-8588 - Tel /(561) 886-7628 - Cell
(561) 245-8644 - Fax

Email: Eliot I. Bernstein (iviewit@iviewit.tv)

John P. Morrissey, Esq.

330 Clematis Street, Suite 213

West Palm Beach, FL 33401

(561) 833-0766 - Tel /(561) 833-0867 - Fax
Email: John P. Morrissey

(john@jmorrisseylaw.com)

Counsel for Molly Simon, Alexandra Bernstein,

Eric Bernstein, Michael Bernstein

Pamela Beth Simon

303 E. Wacker Drive, Suite 2725
Chicago, IL 60601

Email: psimon(@stpcorp.com

Peter M. Feaman, Esq.

Peter M. Feaman, P.A.

3695 West Boynton Beach Blvd., Suite 9
Boynton Beach, FL. 33436

(561) 734-5552 - Tel /(561) 734-5554 - Fax

Email: service@feamanlaw.com:

mkoskey@feamanlaw.com
Counsel for William Stansbury

Gary R. Shendell, Esq.

Kenneth S. Pollock, Esq.

Matthew A. Tornincasa, Esq.
Shendell & Pollock, P.L.

2700 N. Military Trail, Suite 150
Boca Raton, FL 33431

(561) 241-2323 - Tel /(561) 241-2330 - Fax
Email: gary@shendellpollock.com
ken@shendellpollock.com
matt@shendellpollock.com
estella@shendellpollock.com
britt@shendellpollock.com
grs(@shendellpollock.com

Lisa Friedstein

2142 Churchill Lane

Highland Park, IL 60035

lisa@friedsteins.com

Individually and as trustee for her children, and
as natural guardian for M.F. and C.F., Minors

Jill Iantoni

2101 Magnolia Lane

Highland Park, IL 60035
jilliantoni(@gmail.com

Individually and as trustee for her children, and
as natural guardian for J.I. a minor

robyne(@shendellpollock.com

Diana Lewis, Esq.

2765 Tecumseh Drive

West Palm Beach, FL 33409

(561) 758-3017 - Tel

Email: dzlewis@aol.com

Guardian Ad Litem for Eliot Bernstein's minor
children, Jo.B., Ja.B., and D.B.

Brian M. O'Connell, Esq.

Joielle A. Foglietta, Esq.

Ciklin Lubitz Martens & O’Connell

515 N. Flagler Dr., 20th Floor

West Palm Beach, FL 33401
561-832-5900 - Tel / 561-833-4209 - Fax
Email: boconnell@ciklinlubitz.com;

jfogliettai@ciklinlubitz.com;
service@ciklinlubitz.com;
slobdell(@ciklinlubitz.com




IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

IN RE: CASE NO. 502012CP004391 XXXXNBIH

ESTATE OF SIMON L. BERNSTEIN,
/

PR'S STATEMENT OF ITS POSITION THAT THERE IS NO CONFLICT
AND HIS WAIVER OF ANY POTENTIAL CONFLICT

I, Brian O'Connell, am the court-appointed Personal Representative ("PR") of The Estate
of Simon L. Bernstein ("Estate"). Based upon the Will upheld during a probate trial conducted
last December, resulting in a Final Judgment dated December 16, 2015, Simon Bernstein's
children are the named devisees of certain personal property, but the sole residuary beneficiary

of the Estate is the current trustee of the Simon L. Bernstein Amended and Restated Trust dated

July 25, 2012 ("Trust"). That role is currently being fulfilled by Ted S. Bemnstein, as Successor

Trustee ("Trustee").

There are certain persons who have asserted potential claims against the Estate. The
largest such claim is an independent action styled William E. Stansbury, Plaintiff; v. Estate of
Simon L. Bernstein and Bernstein Family Realty, LLC, Defendants, in the Circuit Court of the
15th Judicial Circuit in and for Palm Beach County, Florida, Case No.: 50 2012 CA 013933 MB
AN (the "Stansbury Lawsuit"). In that action, Stansbury is suing the Estate for more than $2.5
million, asserting claims for breach of oral contract; fraud in the inducement; civil conspiracy;
unjust enrichment; equitable lien; and constructive trust. FEach of these claims arises from
Stansbury's employment with and involvement in an insurance business in which the principal

shareholders were Ted Bernstein and Simon Bernstein.

EXHIBIT



The Stansbury Lawsuit was filed in July 2012, while Simon‘was alive. After Simon died,
the Estate was substituted as the party defendant, and the former personal representatives hired
counsel to defend the Estate. The primary defendant in that action was LIC Holdings, Inc.
("LIC™), along with its wholly-owned company, Arbitrage International Management, LLC, f/k/a
Arbitrage International Holdings, LLC ("AIM"). Stansbury also maintained claims against the
Shirley Bernstein Trust Agreement Dated May 20, 2008 ("Shirley Trust"), and Ted S. Bernstein,
Individually ("Ted").

The law firm of Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A.
("Mrachek") served as counsel for LIC, AIM, Shirley Trust and Ted Mrachek beginning in April
2013, formally appearing on April 15, 2013. As I was not appointed PR until sometime in July

of 2014, I had no involvement or knowledge of this matter at that time.

I have been advised that Mrachek represented those defendants and the position taken is
not in conflict or adverse to the Estate’s position. After mediation in June 2014, LIC, AIM,
Shirley Trust and Ted settled with Stansbury. The Estate, then under the contro] of a Curator, did
not settle with Stansbury. After my appointment, to avoid unnecessary expense, settlement
offorts were made. Those efforts, including through a mediation held on July 25, 2016, were

unsuccessful.

Some of the direct and indirect beneficiaries of the Estate I am administering advised me,
in light of the Mrachek firm's prior and extensive involvement in the Stansbury Lawsuit, the
beneficiaries wanted Mrachek to represent the Estate in the Stansbury Lawsuit. I agreed to that

request, and agreed that Mrachek was retained to represent the Estate.



Additionally, I agreed to Trustee, Ted, being appointed to serve as administrator ad litem
with regard to overseeing the defense of the Estate in the Stansbury Lawsuit for at least three two
reasons: (i) Ted agreed to serve in that role for no additional compensation, whereas any time I
spend will cost the Estate a reasonable fee for my services; (ii) Ted has direct knowledge of the
facts and circumstances surrounding the Stansbury lawsuit, because he was part of LIC and AIM
at the relevant time, he was Simon's son, and he was extensively involved in the Stansbury
Lawsuit already as a defendant and as a corporate representative of LIC and AIM; (iii) I have no
personal knowledge or involvement in this matter; and (iv) there is no reason to believe Mrachek
and Ted will not adequately and vigorously defend the Estate's interests.

It is also in the best interest of the Estate (not only the beneficiaries but any creditors and

claimants with the possible exception of Stansbury) to have the Stansbury Lawsuit resolved as

quickly and efficiently as possible, because this Estate administration must remain open and
ongoing until the Stansbury Lawsuit is resolved, and the expenses of defending the claim will
cost the Estate money and time until the case is finally determined.

To the extent there is a waivable conflict pf interest, as PR of the Estate [ would waive

V/\

s

BRIAN O'CONNELL, Personal Representative

any such conflict.




IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

IN RE: CASE NO. 502012CP004391 XXXXNBIH

ESTATE OF SIMON L. BERNSTEIN,
/

PR'S STATEMENT OF ITS POSITION THAT THERE IS NO CONFLICT
AND HIS WAIVER OF ANY POTENTIAL CONFLICT

I, Brian O'Connell, am the court-appointed Personal Representative ("PR") of The Estate
of Simon L. Bernstein ("Estate"). Based upon the Will upheld during a probate trial conducted
last December, resulting in a Final Judgment dated December 16, 2015, Simon Bernstein's
children are the named devisees of certain personal property, but the sole residuary beneficiary

of the Estate is the current trustee of the Simon L. Bernstein Amended and Restated Trust dated

July 25, 2012 ("Trust"). "fhat role is currently being fulfilled by Ted S. Bernstein, as Successor
Trustee ("Trustee").

There are certain persons who have asserted potential claims against the Estate. The
largest such claim is an independent action styled William E. Stansbury, Plaintiff, v. Estate of
Simon L. Bernstein and Bernstein Family Realty, LLC, Defendants, in the Circuit Court of the
15th Judicial Circuit in and for Palm Beach County, Florida, Case No.: 50 2012 CA 013933 MB
AN (the "Stansbury Lawsﬁit"). In that action, Stansbury is suing the Estate for more than $2.5
million, asserting claims for breach of oral contract; fraud in the inducement; civil conspiracy;
unjust enrichment; equitable lien; and constructive trust. Each of these claims arises from
Stansbury's employment with and involvement in an insurance business in which the principal

shareholders were Ted Bernstein and Simon Bernstein.
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The Stansbury Lawsuit was filed in July 2012, while Simon waé alive. After Simon died,
the Estate was substituted as the party defendant, and the former personal representatives hired
counsel to defend the Estate. The primary defendant in that action was LIC Holdings, Inc.
("LIC"), along with its wholly-owned company, Arbitrage International Management, LLC, f/k/a
Arbitrage International Holdings, LLC ("AIM"). Stansbury also maintained claims against the
Shirley Bernstein Trust Agreement Dated May 20, 2008 ("Shirley Trust"), and Ted S. Bernstein,
Individually ("Ted").

The law firm of Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A.
("Mrachek") served as counsel for LIC, AIM, Shirley Trust and Ted Mrachek beginning in April

2013, formally appearing on April 15, 2013. As I was not appointed PR until sometime in July

of 2014, I had no involvement or knowledge of this matter at that ime.

I have been advised that Mrachek represented those defendants and the position taken is
not in conflict or adverse to the Estate’s position. After mediation in June 2014, LIC, AIM,
Shirley Trust and Ted settled with Stansbury. The Estate, then under the control of a Curator, did
not settle with Stansbury. After my appointment, to avoid unnecessary expense, settlement

offorts were made. Those efforts, including through a mediation held on July 25, 2016, were

unsuccessful.

Some of the direct and indirect beneficiaries of the Estate I am administering advised me,
in light of the Mrachek firm's prior and extensive involvement in the Stansbury Lawsuit, the
beneficiaries wanted Mrachek to represent the Estate in the Stansbury Lawsuit. I agreed to that

request, and agreed that Mrachek was retained to represent the Estate.
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Additionally, I agreed to Trustee, Ted, being appointed to serve as administrator ad litem
with regard to overseeing the defense of the Estate in the Stansbury Lawsuit for at least three two
reasons: (i) Ted agreed to serve in that role for no additional compensation, whereas any time I
spend will cost the Estate a reasonable fee for my services; (ii) Ted has direct knowledge of the
facts and circumstances surrounding the Stansbury lawsuit, because he was part of LIC and AIM
at the relevant time, he was Simon's son, and he was extensively involved in the Stansbury
Lawsuit already as a defendant and as a corporate representative of LIC and AIM; (iii) I have no
personal knowledge or involvement in this matter; and (iv) there is no reason to believe Mrachek
and Ted will not adequately and vigorously defend the Estate's interests.

It is also in the best interest of the Estate (not only the beneficiaries but any creditors and

claimants with the possible exception of Stansbury) to have the Stansbury Lawsuit resolved as
quickly and efficiently as possible, because this Estate administration must remain open and
ongoing until the Stansbury Lawsuit is resolved, and the expenses of defending the claim will

cost the Estate money and time until the case is finally determined.

To the extent there is a waivable conflict bf interest, as PR of the Estate I would waive

N.

BRIAN O'CONNELL, Personal Representative

any such conflict.

-
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RULES OF PROFESSIONAL CONDUCT

Rule 4-1.9

dut of the lawyer to maintain confi
icts of interest, and otherwise comply with

dr those proceeding derivatively, must comply with
applicable rules regulating notification of. . class
members and other procedural requirements de-
signed to’ ensure adequate protect.mn of the entire
class.

Acquisition of interest in litigation .

Subdms;on (i) states the traditional general rule
that lawyers are prohibited from acquiring a pro-
prietary interest in litigation. This general-rule,
which-has its basis in common law champerty -and
ma.intenance, is subject to specific exceptions devel-
oped in decisiohal law and continued in these rules,
such as the exception for reasonable contingent fees
set forth in rule 4-1.5 and the exception for certain
advances of the eosts of htlgatlon set forth in subdi-
vision (e).

This rule is not intended to apply to customary
qualification and limitations in legal eplmons and
memoranda.

Representation of insureds

As with any repreeentatlon of a client when an-
other person or client is paying for the representa-
. tion, the representation of an insured client at the

request of the insurer creates a special need for the . |
lawyer to be cognizant of the potential for ethical . .

risks. The nature of the relamonshlp between a

~ lawyer and a client can lead to the insured or the

* insurer having expectatmns inconsistent” w1t.h the

ot 'professional standards.” When a lawyet undertakes
“the representation .of an insured client at the ex- .
pense of the insurer, the lawyer ghould. ascertain

- . whether the lawyer will-be representing both the. .:

.insured.and the insurer, or only the insured. Com- -
- munication with both the insured and the insurer . .,

promotes their mutual understanding of the role of
_the lawyer in the particular representation.

The....

' Statement of Insured Client’s. Rights has been de-

veloped to facilitate the lawyer’s performance of
ethical responsibilities. The h:g'hly variable natiire
of insurance and-the responsiveness ofthe insur-

.ance lndustry in developmg new types of ‘coverages
. for rigks arising in the dynamic American economy " .

: render. it impractical to -establish a statement of . E

. rights applicable to all forms of insurance.. The

Statement of Insured Client’s Rights is intended to
apply to personal injury and property damage ‘tort .

“cases. It is not intended to apply to workers’
com]bensatxon cases. Even in that relatively narrow

area of insurance coverage, there is vanabﬂlty‘ :

*-among policies.

lawyer to explain the statement to the insured. In

For that reason, the statement is !
- necessarily broad. ' It is the responsibility of the

_ particular cases, the lawyer may need to preylde y

addlttonal mformatmn to the insured.

Because the purpose of the statement is to assmt"',‘

laypersons in understanding’ their basic ‘rights as
clients, it is necessarily - abbreviated.
brevlty promotes the purpose for which the state-
ment was-developed, it also necessitates incomplete-

-+ ness. For these reasons, it is specifically provided

Although -

. that the statement shall not serve to-establish any . F
legal rights or duties, nor create any presumption. .

that an existing legal or. ethical duty has been

breached.. As‘a result, the statement and its con-
tents should not. be invoked by opposing parties as
grounds for disqualification of a lawyer or for proce-
~dural purposes.. The purpose:of the statement
would be eubverted 1f it eould be used in such a
manrier.

The statement is to be s1gned by the lawyer to
establish that it was tl.me]y provided to'the insured,
but the insured client is not required to sign it. It
i5'in the best interests of the'lawyer to have the
insured client sign the statement -to-dvoid future
questions, but it is considered impractical to requu-e
the lawyer to obtain the :nsured chent’s mgnature in
all instances.” -~ -

Estebhshment of the Btatement and the duty to
provide it ‘to an insured ‘in tort cases involving
personal injury or property damagé shoild not be
construed as lessening the duty ‘of 'the lawyer to
inform clients of their nghta in othér circumstances.
When other types of insurance are involved, when
there are other third-party payors of fees, or when
multlple clients ‘are represerited, similar needs for
fully informing clients* exmt a8 recog'mzed m rules
4-1.7(c) and 4-1.8(f). ;

Imputatmn of prehlbltmns y

Under subdivision (k), a prohibition on conduct by
an individual lawyer in subdivisions (a) through (i)
also applies to all lawyers associated in a firm with
the person rohibited Jawyer. For s

awyer in a firm may not enter into a business
transaction with a client of another member of the
firm without complying with subdivision (a), even if
the first lawyer is not personally mvolved in the
repreeentatwn of the client. i

Rule 4-1.9.~ Confhct of Interelt Former Cllent

A lawyer who hae formerly represented a client in a
matter must not afterWards

(8) represent another _ the .same 0

substanti related matter in which: that person’s
merse to the interests.of the
former client unless the forrner chent gwee 1nf rmed
consent, - =

(b) relatmg to the repreeentatlon
to_the dlsadvantag___gf the former client except as
these rules, would permit.or require with respect to a
client or when the mfennatmn has become generally
known; or ' - ¢

(¢) revedl inform gtmg relatmg to the representa-
tion except as these rules would permit .or require
with respect to a client. -
Amended July. 23, 1992, effectwe Jan.' 1, 1993 (605 So.2d 252);
April 25, 2002 (820 So.2d 210); March 23, 2006, effective May
22, 2006 (933 So.2d 417); Nov. 19, 2009, effectwe Feb. 1, 2010
(24 So0.3d 63);. May 29, 2014, eﬁectwe June 1, 2014 (140 So.3d
641)., . . . : . g

3 Comment

After tennmatlon of a chent—lawyer relatlonshlp,
a lawyer may not represent another client except in
conformity ‘with this rule. The principles in rule
4-1.7 determine whether the interests of the pres-
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Rule 4-1.9

ent and former client are adverse. Thus, a lawyer
could not properly seek to rescind on behalf of a
new. client a contract drafted on behalf of the for-
mer client. -So also a lawyer who has prosecuted an
accused person could not properly represent the
accused in a subsequent civil action against the
government concerning the same transaction.

The scope gf a ‘c‘-lmatter’* for purposes of rule
4-1.9(a) may depend .on the facts of a particular

Al L B e

‘situation or transaction. The,lawyers VOVemen

In a matter can also be 2 quc ue_,,_stm.nﬂof'aég? ee. When
a lawyer has been directly mvolved in 2 specifie

. transaction, subsequent representation of other
olients with materially adverse interests clearly is
prohibited. On the other hand, a lawyer who recur-
rently handled a type of problem for a former client

. is not precluded from later representing another
client in a wholly distinet problem of that type even
though the subsequent representation involves a

position adverse to the prior client. Similar consid-

orations can apply to the reassignment of military
lawyers between defénse and prosecution functions
within the same military jurisdietion. The underly-
ing question is whether the lawyer was so involved
in the matter that the subsequent representation
can be justly regarded as a changing of sides in the
matter in question. -~ " > :
Matters ‘are “substantially related” for purposes
ve the same transaction or

RULES REGULATING THE. FLORIDA BAR

clude such a representation. A former client is not
required to reveal the confidential information
learned by the lawyer in order to establish a sub-
stantial risk that the lawyer has confidential infor-
mation to use in the subsequent matter. A conclu-
sion about the possession of such information may
be based on the nature of the services the lawyer
provided the former client and information that
would in, ordinary practice be learned by a lawyer
providing such services. i

isions of this rule are for thuﬂ&%“%

clients and can be waived if the former clien

gives informed cons t. See terminology.
“With _regard to_an_opposing party’s raising 2.,

Gestion of conflict of interest, see comment fo rule
1.7, With regard to disqualification of a firm with
Wwhich a lawyer is associated, see rule 4-1.10.

Rule 4-1.10.. Imputation of Conflicts: of Interest;
General Rule Foe '

(a) Imputed Disqualification of All Lawyers in
Firm. While lawyers are associated in a firm, none of
them may knowingly represent a client when any 1 of
them practicing alone would be prohibited from doing
so by rule 4-1.7 or 4-1.9 except as provided elsewhere
in this rule, or unless the: prohibition is based on a
personal interest of the prohibited lawyer and does
not present a significant risk of materially limiting the
representation of the client by the remaining lawyers

®
—~©

dispute, or if the current matter would involve

) 1&%&1 dis the c
o e lawyer attacking work that the lawyer per-
" Yormed for the former client. "For example, 2 aw=
yer ‘who has pre ously represented a client’ in
securing environmental permifs to build a shopping
center would be precluded from representing neigh-
bors seeking to oppose rezoning of the property on

the basis of environmental eonsiderations; however, '. "

., the lawyer would not be precluded, on the grounds
- of substantial relationship, from defending a tenant

of the completed shopping center in resisting evie-

tion for nonpayment of rent.

Lawyers owe confidentiality obligations to former -

clients, and thus information acquired by the lawyer

in the course of representing a elient .may not .
subsequently be used by the lawyer to the disadvan- .

tage of the client without the former client’s con-
sent. However, the fact that'a lawyer has, once
served a client does not preclude the lawyer from

using generally known information about that client -

~*_when later representing’another client. Informa-

tion that has been widely disseminated by the media-
to the publie, or that typieally would be obtained by .

_any reasonably prudent lawyer who had never rep-
resented the former client, should be considered
generally known and ordinarily will not be disquali-

fying. The essential question is whether; but for -
havirig represented”the former client, the lawyer

_ would know or discover the information.

Information acquired in a prior representation !
may have been rendered obsolete by the passage of °

time. In the case of an organizational client, gener-
a] knowledge of the client’s policies and practices
ordinarily will not preclude a‘ subsequent represen-
tation; -on the other hand, ‘knowledge of specific
facts gained, in a prior representation that are rele-
vant to the matter in question ordinarily will pre=

in the firm, . o : g :

(b) Former Clients of Newly Associated Lawyer.
When a lawyer becomes associated with a_firm, the
firm -may not knowingly represent .a person in’ the
same or a substantially related ‘matter in which'that
Jawyer, or a firm with which the lawyer was associat-
ed, had previously represented a client whose inter-
asts are materially adverse to that person and, about
whom the lawyer had acquired information protected
by rules 4-1.6 and 4-1.9(b) and (c) that is material to
the matter. - . . L

(¢c) Representing Interests Adverse to -Clients of
Formerly- Associated Lawyer. ‘When a lawyer. has
terminated an association with a firm, the firm is not
prohibited from thereafter representing a person with
interests materially adverse to those of a-client repre-
sented by the formerly assotiated lawyer unless:

(1) the matter is the same or substantially related
to that in which the formerly associated lawyer repre-
sented the client; and , . '

(2) any lawyer remaining in thé firm has informa-
tion protected by rules 4-1.6 and 4=1.9(b) and (c) that
is material to the matter. """ &

(d) Waiver of Conflict. ~ A~ disqualification pre-
seribed by this rule may be waived by the affected
client under the conditions stated in rule 4-1.7.

(e) Government Lawyers. The disqualification of
lawyers associated in a firm with former. or current
government lawyers is governed by rule 4-1.11:.
Amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252);
March 23, 2006, effective May 22, 2006 (933 So.2d 417); -July
7, 2011, effective Oct. 1, 2011 (67 S0.3d-1087);: May 29, 2014,
effective June 1, 2014 (140'So.3d 541). s
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Rule 4-1.6

(e) if the lawyer hss made reasonsble efforts to
prevent the access or- disclosure. Factors to be
considered in determining the reasonableness of the
lawyer’s efforts include, but are not limited to, the
sensitivity of the information, the ]Jkehhood of dis-
closure if additional sefeguarde are not’ employed
the cost of employing additional Safeguards, the
difficulty of nnplementmg the safegtiards, and the
extent to which the safeguards adversely afféct the
lawyer’s ability to represent clients (e.g., by malnng
a device or important piece of software excesswely
diffieult to use). A client may requn*e the lawyer to
implement special security measures not required
by this rule or may give informed consent to forgo
security ‘measures that would otherwise be required
by this rule. Whethér a lawyer may be required to
take addltlonal steps to safeguard a client’s informa-
tion in order to comply with other law, for example
state and federal laws, that govern data privacy or
that'i impose nutnﬁcatmn requirements on the loss of,
or unauthonzed access to, electronic mformanon, is
beyond the scope of these rules. For a lawyer's
duties when sharing information with nonlawyers
outside the lawyer’s own firm, see the connnent to
rule 4-5.3. '

. When tranemmnng a nummnmcnnon that mcludee
mformatwn relating to. the represeptation of a
client, the lawyer must take reasoneble precannons
to prevent the ‘mforrnatmn from coming into the

client or a third person or by a persenal interest of
the lawyer.

(b) Informed Ceneent Netmthstandmg the exis-
tence of a conﬂlct of interest under subdmsmn (a), a
lawyer may represent a chent i

(1), the lawyer reascmably believes that the lawer
will be dble to provide competent and diligent repre-

entatwn to each affected client; ;

uthe representetwn is not. prohibited by law;

éﬁ the representation does not involve the assertion
position adverse to. é.nother client when the law-

yer represents both . clients in the same proceeding

before.a tribunal; and . ¥

(4) each affected client gives informed cnnnentr con-
firmed in r clearly stated on the recor at a
hearing.’ "

(c) Explanatlon to Clients... W'hen representetion
of multiple clients in a single matter is undertaken,
the consultation must include an explanation of the
implications of the common rEpresentatmn and the
advantages and risks mvolved

(d) Lawyers Related by Blood, Adnptmn, or Mar-
rlage A lawyer related by blood, adoption, or. mar-
riage to another lawyer as parent, child, sibling, or
spouse must not represent a client in a representation

er, does not require that . the lawyer uee epecw.l
eecunty measures. if the method of communication
affords a reasonable expectation of privacy. Special
clrcumetancee, hc'wever, may warrant special pre-
cautions. Factors to be considered in determining
the reasonableness of the. lawyers expectation .of
confidentiality include the sensitivity of the informa-
tion -and the extent to. which the privacy of the
communication is protected by law or by a confiden-
tiality agreement. A client may require the lawyer
to implement epecaal security measures not required
by this rule or may give informed consent to the use
of a means of communication that would “otherwise
be prohibited by this rile. Whether a lawyer may
be required to take additional steps in order to
comply with other law, for e,xample state and feder-
al laws that govern data privacy, is " beyond the
scope of these rules. .

Former client .. " B

' The duty of confident;lahty continiies after the
chent-]a.wer relationship has terminated.- See rule
4-1.9 for the prohibition against using such informa-
tmn to the d:sedvantage of the former chent

pry

directly adverse to a person who the Iawyer knows is
represented ‘by - the other lawyer e;icept with the
client’s mformed consent, confirmed in ertlng or
clearly stated on the record at a hearing.

(e) Representation of Insureds. Upon undertak-

ing the representation of an insured client at the
expense of the insurer, a lawyer has a duty to ascer-
tain whether-the lawyer will be representing both the
ingurer and the insured as clients, or ‘only the insured,
and to inform both the insured and the insurer re-
garding the scope of the representation. All other
Rules Regulating The Florida Bar related to conflicts
of interest ‘apply to the repreeentatmn as they would
in any ‘other situation.
Amended July 23, 1992, effective Jan 1 1993 (605 So 2d 252);
Jan. 23, 2003, effectwe July 1, 2003 (838 S0.2d :1140); March
93, 2006, effective May 22, 2006 (933 So. 2d 417); May 29,
2014, effecnve June 1,.2014 (140 So.3d 541). .

, _ Comment

Loyalty to a client

Loyalty -and independent Jndgment are, eesentlal
elements in the lawyer’s relationship o a client.

Rule 4-1.7. Cunﬂlct of Interest Current Chents

(a). Repreeentlng Adverse Inferests.’
ed i ion ), lewyer must not _repre-
sent a client if:

(1) the representanon of 1 chent. W111 be dlrect]y

' Except as

adverse to another chent or

@) there is a substantial risk that the representa—
tion of 1 or more clients will be materially limited by
the lawyer’s responsibilities to another client, a former
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Conflicts of .interest can arise from the lawyer’s
responsibilities to another client, a former client or
a third: person, or from the lawyer’s own interests.
For specific rules regarding certain conflicts of in-
terest, see rule 4-1.8., For former client conflicts of
interest, see rule 4-1.9. .For conflicts of .interest
involving - prospective clients, see rule 4-1.18. TFor
definitions of “informed consent” and “confirmed in
writing,” see terminology. ;

‘An impermissible conflict of interest may exlet
before representation is undertaken, in which event
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the representation ‘should be declined.. If such a
conflict arises after representation has been under-
taken, the lawyer should withdraw from the repre-
sentation. See rule 4-1.16. Where more than 1
client is involved and the lawyer withdraws because
a conflict arises after representation, whether the
lawyer may continue to represent any of the clients
is determined by rule 4-1.9. -As to whether a client.
lawyer relationship exists or, having onee been es-
tablished, is continuing, sée comment to rule 4-1.8
and scope. . i 5 e
_As a general proposition, loyalty to a client pro-
hibits undertaking representation directly adverse
to that client’s or another client’s interests without
the affected client’s consent. .- Subdivision (a)(1) ex-

- presses that general rule. Thus, a lawyer ordinari-

ly may. not act as advocate against a person the
lawyer represents in some other matter, even if it is
wholly unrelated. On the other hand, simultaneous
representation in unrelated matters of clients whose
interests are only generally adverse, such as com-
peting economic enterprises, does not require con-
sent of the respective clients. - Subdivision (a)(1)
applies only when the representation..-.of 1 client
would be directly adverse to the other and where
the lawyer’s responsibilities of loyalty and confiden-
tiality of the other: client might be- compromised.

Loyalty to a client is also impaired when a lawyer
cannot consider, recommend, or carry out an appro-
priate course of action for the client beca

=

lawyer’s  other’ responsibilities . or interests, The
conflict in effect forecloses alternatives that would
otherwise be; available to the client. Subdivision
(a)(2) addresses such situations. A possible confliet
does not itself preclude . the representation. . The
critical questions are the likelihood that a conflict
will eventuate and, if it does, whether it will materi-
ally interfere with the lawyer’s independent profes-
sional judgment in considering. alternatives or fore-
close courses of action that reasonably should be
pursued on ‘behalf of ‘the client.  Consideration
should be given to whether the client wishes to
accommodate the other interest involved. - '

-Consultation and consent - - -

A client may consent to representation notwith-
standing a %“nﬁd‘t’ However, as indicated in subdi-
vision (a)(1) with tespect to representation directly
adverse to a cliént and subdivision” (2)(2) with re-
spect to material limitations on representation of a
client, when a disinterested lawyer would eonclide
that the client should not' agree to the répresents-
tion under the -circumstances, the lawyer involved
cannot properly ‘ask for such agreement or provide
representation on the basis of -the elient’s consent.
When more than 1 elient ig involved, the question of
conflict must’ be resolved as to each client, More-
over, theremay be circumstances where it is-impos-
sible to make the disclosure necessary .to, obtain
consent. For example, when the lawyer represents
different clients in related- matters and 1 of the
clients refuses to.consent to the disclosure neces:,
sary to permit the other client to make an informed

decision, the lawyer cannot properly ask the latter.

to consent.
Lawyer’s interests
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- The lawyer’s own interests should not be permit-
ted to have adverse effect on representation of a
client. For example, a lawyer’s need for income
should. not lead the lawyer to undertake matters.
that: cannot be handled -.competently and at a rea-
sonable fee.  See rules 4-1.1 and 4-15..If the
probity of a lawyer’s own conduct in a transaction is
in serious question, it may be difficult or impossible
for the lawyer to give a client detached advice. A
lawyer may not allow related business interests to
affect . representation, for example, by referring
clients to an enterprise in which the lawyer has an
undisclosed interest. T L
Conflicts in litigation :i y
Subdivision(a)(1) prohibits representation of op-
posing parties in litigation. Simultaneous represen-
tation of parties whose interests in litigation may
conflict; such as co-plaintiffs -or co-defendants, is
governed by subdivisions (a), (b), and (c). - An im-
permissible conflict may exist by reason-of substan-
tial discrepaney in the parties’ testimony, incompati-
bility in positions in relation to an opposing . party,
or the-fact that there are. substantially different
possibilities of settlement of the claims or liahilities
in question. : Such conflicts ean arise in criminal
cases. as well as.civil. . The potential for conflict of
interest, in, representing multiple: defendants in a
criminal case-is so' grave that ordinarily a lawyer
should decline to represent.-more than 1 co-defen-
T, on representation of
persons having similar interests is proper if the risk
of-adverse effect is minimal and the requirements of
subdivisions (b) and (c) are met. TR o
Ordinarily, a_lawyer may not act as_advocate

agamst a client the.lawyer represents in some other
~inatier, even if the other matter is wholly unrelated,

However, there are.circumstances in which a lawyer
2y act as advocate against a client. For ‘1,_5_‘_9_1,,!'
a-lawyer representing. an :enterprise with , divers
operations may accept employment as an advocate
against the enterprise in' an unrelated matter if
doing so will not adversely.affect the lawyer’s rela.
Lionship with the. enterprise or conduct of the suft

and if both. clients consent upon consultation, By
tEe same tolien,. gwemmen’c' iawye:s in some cir-

' cu.mstmicga may represent government e:inplnyees

in proceedings in which a government agency is the
opposing party. The propriety of concurrent repre-
sentation can depend on the nature of the litigation.
For example, a sujt charging frand entails confliet
to a degree not. involved in a suit for a declaratory
Jjudgment concerning statutory interpretation, _
A lawyer may represent parties having antagonis-
tie positions on a legsl question:that has. arisen in
different - -cases,” unless ~representation- of either
client would be adversely affected. Thus, it is
ordinarily not, improper to assert such .positions in
cases pending in different trial courts, but it may be
improper to do 80,in cases pending at the same time
in an appellate court. |, . vl .7
Interest of person paying for a lawyer’s service.
A lawyer may be paid:frem a source other than
the client, if the client is:informed of that fact and
consents ‘and the arrangement does not compromise
the lawyer’s duty of loyalty to the client. See rule

Rule 4-17
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4-1.8(f). For example, when an insurer and ‘its
insured have conflicting interests in a matter arising
from a liability insurance agreement and the insurer
is required to provide special counsel for the in-
sured, the arrangement should assure the special
counsél’s professional independence. So also, when
a corporation and ‘its directors or employees: are
involved-in a controversy.in which they have’con-
flieting interests, the corporation may provide funds
for separate legal representation of the directors or
employees, if the clients consent after consultation
and the arrangement ensures the lawyer’s profes-
sional independence. SO
Other conflict situations . - _—
_Conflicts of interest in contexts other than litiga-
tion sometimes may be difficult to assess. - Relevant
factors in determining whether there is potential for
adverse effect include the duration and intimacy of
the lawyer’s relationship with the -client or clients
involved, the functions ‘being performed by the law-
yer, the likelihood that actual conflict will arise, and
the likely prejudice to the client from the confliet if
it does arise. The question is often one of proximi-
ty and degree. P : o
For example, a lawyer may not represent multi-
ple parties to a negotiation whose interésts are
fundamentally antagonistic to each other, but com-
mon representation i3 perniissiblé where the-clients

or of the lawyer's fees. Alternatively, the law-
yer may represent both as dual ¢ ot —

is some difference of interest among them.-

Conflict questions may also arise in estate plan-
ning and eéstate administration. A-lawyer may be
called upon to prepare wills for several family mem-
bers, such as husband and wife, and, 'depending
upon the circumstances, a conflict of interest may
arise. In estate administration the identity of the
client may be unclear under the law of some juris-
dictions. In Florida, the personal representative ig
the client rather than the estate or the beneficiaries.
The lawyer should make clear the relationship to
the parties involved. - - A c

A lawyer for a corporation or other organization
who is also a member of its board of directors
should determine whether the responsibilities of the
2 roles may conflict.~ The lawyer may be called on
to advise the corporation in matters involving ac-
tions 'of the directors. ‘'Consideration should be
given to the frequency with which such situations
may arise, the potential intensity of the conflict, the
effect of the lawyer’s resignation from the board,
and the possibility of the corporation’s obtaining
Jegal advice from another lawyer in such situations.
If there is material risk that the dual role will
compromise - the. lawyer’s independence of profes-
sional judgment, the lawyer should not serve as a
director. . RO E

Conflict charged by an opposing party

Resolving questions of conflict of interest is pri-
marily the responsibility of the lawyer undertaking
the representation. In litigation, a court may raise
the question when there is reason to infer that the
lawyer has neglected the responsibility. In a crimi-

nal case, inquiry by the court is generally required

when a lawyer represents multiple defendants.
Where the conflict is- such as clearly to_call in

2240

uestion the fair or efficient administration of jus-

tice, opposing counsel may pro erly raise the ques-
on; oSuch an objection s ould %e viewed with

caution, however, for it can be misused as a teci
Tique of harassment. See seope. ;

Family relationships between lawyers

Rule 4-1.7(d) applies to related lawyers who are
in different firms. Related lawyers in the same
firm are also governed by rules 4-1.9 and 4-1.10.
The disqualifieation stated in rule 4-1.7(d) is person-
al and is not imputed to members of firms with
whom the lawyers are associated. . ;

The purpose of Rile'4-1.7(d) is to prohibit repre-
sentation of adverse interests, unless informed con-
sent is given by the client, by a lawyer related to
another lawyer by blood, adoption, or marriage as a
parent, child, sibling, or spouse so as to include
those with biological or adopted childrén and within
relations by marriage those who would be consid-
ered in-laws and stepehildren and stepparents.

Representation of insureds -

‘The unique tripartite relationship of insured, in-
surer, and lawyer can lead to ambiguity-as to whom
a lawyer represents. In‘a particular case, the law-
yer may represent only the insured, with the insur-
er having -the status of a non-client third party

absence of a disqualifying conflict of interest, upon
‘compliance with applicable rules: Establishing clar-
ity as to the role of the lawyer at the. inception of
the representation avoids misunderstanding that
may ethically compromise the lawyer. - This is a
general duty of every lawyer undertaking represen-
tatiori of a client, ‘which is made specific in this
context due to the desire to minimize confusion and
inconsistent expectations that may arise. ° '

Consent confirmed in writing or stated on the
record at a hearing ;

Subdivision (b) requires the lawyer to obtain the

informed consent of the.client, confirmed in writing
or clearly stated on the record at a hearing. With
regard to being confirmed in writing, such a writing
may consist of a document executed by the client or
one that the lawyer promptly records and transmits
to the client following an oral consent. See termi-
nology. .If it is not feasible to obtain or transmit
the writing at the time the client gives informed
consent, then the lawyer must obtain or transmit it
within a reasonable time afterwards. See terminol-
ogy. The requirement of a writing does not sup-
plant the need in most cases for the lawyer to talk
with the elient, to explain the risks and advantages,
if any, of representation burdened with a conflict of
interest, as well as reasonably available alternatives,
and to afford the client a reasonable opportunity to
consider the risks and’ alternatives and to raise
questions and concerns, Rather, the writing is
required in order to impress upon clients the seri-
otisness of the decision the client is being asked to
make and to avoid disputes or ambiguities that
might later occur in the absence of a writihg.

—

g
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Ashley Bourget

From: Peter M. Feaman <pfeaman(@feamanlaw.com>

Sent: Thursday, December 22, 2016 3:53 PM

To: Alan Rose

Ce: boconnell@ciklinlubitz.com; Foglietta, Joy A; tbernstein@lifeinsuranceconcepts.com; dzlewis@aol.com
Subject: RE: 57.105 Motion -- follow up

We believe or Motion is very well grounded in fact and law.

Peter M. Feaman
PETER M. FEAMAN, P.A.

3695 West Boynton Beach Boulevard
Suite 9

Boynton Beach, FL 33436
Telephone: 561-734-5552
Facsimile: 561-734-5554
www.feamanlaw.com

Confidentiality: The email message and any attachment to this email message may contain privileged and confidential information, intended
only for the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified
that any dissemination, distribution, or copy of this communication is strictly prohibited. If you receive this communication in error, please
immediately notify the sender by return email and delete this message.

From: Alan Rose [mailto:ARose@mrachek-law.com]

Sent: Thursday, December 22, 2016 3:49 PM

To: Peter M, Feaman )

Cc: 'boconnell@ciklinlubitz.com'; 'Foglietta, Joy A’; 'Ted Bernstein (tbernstein@lifeinsuranceconcepts.com)’;
'dzlewis@aol.com’

Subject: 57.105 Motion - follow up

Peter:
In light of the attached Notice of No Conflict or Waiver by the PR of the Estate and, paragraph 4 from the attached filing
from long ago by the Curator, who clearly states that our work saved the Estate from incurring fees, we implore you to

drop the nonsense and withdraw the Motion to Vacate and the Motion to Disqualify my law firm.

These are frivolous motions, and we will be seeking severe sanctions against your client and your law firm for these
actions.

Stansbury’s case will tried next year, by me or someone else, and then he will have his answer. In meantime, for the sake
of the grandchildren, withdraw these motions and lets get to the merits.

Happy holidays.
Alan
Alan B. Rose, Esq.

arose@Mrachek-Law.com
561.355.6991



IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

IN RE: CASE NO. 502012CP004391 XXXXNBIH

ESTATE OF SIMON L. BERNSTEIN,
/

PR'S STATEMENT OF ITS POSITION THAT THERE IS NO CONFLICT
AND HIS WAIVER OF ANY POTENTIAL CONFLICT

I, Brian O'Connell, am the court-appointed Personal Representative ("PR") of The Estate
of Simon L. Bernstein ("Estate"). Based upon the Will upheld during a probate trial conducted
last December, resulting in a Final Judgment dated December 16, 2015, Simon Bernstein's
children are the named devisees of certain personal property, but the sole residuary beneficiary

of the Estate is the current trustee of the Simon L. Bernstein Amended and Restated Trust dated

July 25, 2012 ("Trust"). That role is currently being fulfilled by Ted S. Bernstein, as Successor
Trustee ("Trustee").

There are certain persons who have asserted potential claims against the Estate. The
largest such claim is an independent action styled William E. Stansbury, Plaintiff, v. Estate of
Simon L. Bernstein and Bernstein Family Realty, LLC, Defendants, in the Circuit Court of the
15th Judicial Circuit in and for Palm Beach County, Florida, Case No.: 50 2012 CA 013933 MB
AN tt.he "Stansbury Lawsuit"). In that action, Stansbury is suing the Estate for more than $2.5
million, asserting claims for breach of oral contract; fraud in the inducement; civil conspiracy;
unjust enrichment; equitable lien; and constructive trust. Each of these claims arises from
Stansbury's employment with and involvement in an insurance business in which the principal

shareholders were Ted Bernstein and Simon Bernstein.



The Stansbury Lawsuit was filed in July 2012, while Simon was alive. After Simon died,
the Estate was substituted as the party defendant, and the former personal representatives hired
counsel to defend the Estate. The primary defendant in that action was LIC Holdings, Inc.
("LIC"), along with its wholly-owned company, Arbitrage International Management, LLC, f/k/a
Arbitrage International Holdings, LLC ("AIM"). Stansbury also maintained claims against the
Shirley Bemstein Trust Agreement Dated May 20, 2008 ("Shirley Trust"), and Ted S. Bernstein,
Individually ("Ted").

The law firm of Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A.
("Mrachek") served as counsel for LIC, AIM, Shirley Trust and Ted Mrachek beginning in April
2013, formally appearing on April 15, 2013. As I was not appointed PR until sometime in July

62014, L had no-involvement or knowledge of this matter at thattime.

I have been advised that Mrachek represented those defendants and the position taken is
not in conflict or adverse to the Estate’s position. After mediation in June 2014, LIC, AIM,
Shirley Trust and Ted settled with Stansbury. The Estate, then under the control of a Curator, did
not settle with Stansbury. After my appointment, to avoid unnecessary expense, settlement
efforts were made. Those efforts, including through a mediation held on July 25, 2016, were
unsuccessful.

Some of the direct and indirect beneficiaries of the Estate [ am administering advised me,
in light of the Mrachek firm's prior and extensive involvement in the Stansbury Lawsuit, the
beneficiaries wanted Mrachek to represent the Estate in the Stansbury Lawsuit. I agreed to that

request, and agreed that Mrachek was retained to represent the Estate.



Additionally, I agreed to Trustee, Ted, being appointed to serve as administrator ad litem
with regard to overseeing the defense of the Estate in the Stansbury Lawsuit for at least three two
reasons: (i) Ted agreed to serve in that role for no additional compensation, whereas any time I
spend will cost the Estate a reasonable fee for my services; (ii) Ted has direct knowledge of the
facts and circumstances surrounding the Stansbury lawsuit, because he was part of LIC and AIM
at the relevant time, he was Simon's son, and he was extensively involved in the Stansbury
Lawsuit already as a defendant and as a corporate representative of LIC and AIM; (iii) I have no
personal knowledge or involvement in this matter; and (iv) there is no reason to believe Mrachek
and Ted will not adequately and vigorously defend the Estate's interests.

It is also in the best interest of the Estate (not only the beneficiaries but any creditors and

quickly and efficiently as possible, because this Estate administration must remain open and

ongoing until the Stansbury Lawsuit is resolved, and the expenses of defending the claim will
cost the Estate money and time until the case is finally determined.
To the extent there is a waivable conflict bf interest, as PR of the Estate I would waive

any such conflict.

pS

BRIAN O'CONNELL, Personal Representative
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IN THE CIRCUIT COURT OF THE 15" JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

IN RE:

WILLIAM E. STANSBURY, CASE NO. 502012CA013933MBAA
Plaintiff,

V.

TED 8. BERNSTEIN; DONALD TESCHER and
ROBERT SPALLINA, as co-personal representatives
of the ESTATE OF SIMON L. BERNSTEIN and
as co-trustees of the SHIRLEY BERNSTEIN TRUST

AGREEMENT dated May 20, 2008; LIC HOLDINGS % ﬁ\%
INC.; ARBITRAGE INTERNATIONAL &
MANAGEMENT, LLC, f/l/a ARBITRAGE W,
INTERNATIONAL HOLDINGS, LLC; BERNSTEIN |
FAMILY REALTY, LLC, A 9
Defendants. A \\_‘3-5_-.:,“;‘}
/ AR

CURATOR’S MOTION TO S"E'AY PROCEEDINGS

**+ FILED: PALM BEACH COUNTY, FL. SHARON R BOCK, CLERK. ***

COMES NOW, Curator, Bcnjamm P M (“Curator”), by and through undersigned

counsel, files this Motion to Stay Proceedmgs, }ntf states as follows:

1. On February 25, 20@\1? 'pmbate court in Case No. 5021012CP004391, In Re:

ﬂ"
Estate of Simon L. Bemste:‘n\}: (Pa],m Beach County Probate Division) (the “Probate Court”)
-

entered an Order on “Inife

}gd Person” William Stansbury’s Motion for the Appointment of a

Curator or Sucéessor Pcrsonal Representative (“Order Appointing Curator”), appointing
\/
BenjammI( ‘B wn\YaJis Curator of the Estate of Simon L. Bernstein (“Estate”). On March 11,
A Qb
this: Court entered Letters of Curatorship in Favor of Benjamin Brown (“Letters™). A copy

20144

ters is attached hereto as Exhibit A.

of the LL
2. The Letters authorize the Curator to appear on behalf of the Estate in this case for

the stated purposes.

3. Co-Defendant, Ted Bernstein (“T'ed”), is the son of the decedent.

{00026989.DOCX} 1



4, In this case, Ted, along with other Co-Defendants represented by the same
counsel, has defended against all of the Plaintiff’s allegations and claims. The Curator did not
retain counsel in order to avoid having the Estate incur the expense of legal work that was likely
to be duplicative of the work being performed by Ted’s counsel.

5 However, on June 23, 2014, this Court entered an Order, aﬁaclmfél,rl__ﬁfreto as
Exhibit B, dismissing Ted and the other Co-Defendants in this case, except forfﬁ% Bstaf;e and
Bernstein Family Realty, LLC.

6. As a result, the Estate will need to retain counsel in this néas\g:_l }

s On July 11 and 16, 2014, the Probate Court wi f:ﬂEBrt;duct hearings during which
fﬁ.‘._\ \f ,..’
the Probate Court has indicated that a Successor Personal Repl;gﬁehtahvo will be appointed. The
L Y
Probate Court has further indicated that the Succps':oF Pc:;qonal Representative, rather than the

Curator, should defend the claims Plaintiff h;s_jnadqy@énst the Estate.
€

8, A short stay will pcnnit\;tﬁfa“appdfﬁtment of a Successor Personal Representative

and allow the Successor l’ersonal ﬁepresmﬁ‘atwe to retain counsel to defend against the claims
\/
Plaintiff has made against the! Estat;:; 7

9, There are? cuncntly no hearings or depositions set, no pending discovery, and no
)’

unheard motion ﬁ m tlns case. This case is not set for trial.

I;!_}"
10 r*’ ‘j‘co ingly, it would be in the interest of judicial economy to stay this

procex ;1:@ untll appointment of a Successor Personal Representative, See, REWJB Gas Invs. v.
Land O’Sun Realty, Ltd., 643 So. 2d 1107, 1108 (Fla. 4th DCA 1994) (“The granting of a stay of
proceedings by a trial court, pending the outcome of an action in another court, is in the broad

discretion of the trial court.”).
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WHEREFORE, the Curator requests stay of this proceeding for a period extending

twenty (20) days after appointment of a Successor Personal Representative for the Estate by the

Probate Court, and for such further relief as the Court deems just and proper.

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by e-

mail upon the parties listed on the attached service list, on this éf day of June, 2014, \
A

MATWICZYK & BROWN LLP
Attorney for Curator,, -
625 N. Flagler Drive, Suite 401
West Palm pé%chi,.fy?saztm

Telephone:%(@ﬁl 651-4004

Fax: (56;) 5144003
A/K‘q 4 7 &’-"
* ;’/z
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Estate of Simon L. Bernstein
Palm Beach County Case No. 502012CP004391 XXXXSB
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West Palm Beach, Florida (561) 514-0900 steins.com
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Pamela Beth Simon Irwin J. Block, Esg. Julia [antoni, a Minor { oéhua, Jacob and Daniel
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Jill Tantoni Peter Feaman, Esquire Eliot B&mst@m ’> John P. Morrissey, Esq.
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Highland Park, IL 60033 3615 Boynton Beach Blvd. Boca n/FL 33434 West Palm Beach, FL 33401
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Lisa Friedstein William H. Glasko, Esq. .
2142 Churchill Lane Golden Cowan, P.A..
Highland Park, 1L 60035 1734 South Dixig
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

IN RE: CASE NO. 502012CP004391 XXXXNBIH

ESTATE OF SIMON L. BERNSTEIN,
/

AMENDED MOTION FOR SANCTIONS PURSUANT TO FLORIDA STATUTE
§57.105 AGAINST WILLIAM STANSBURY AND PETER FEAMAN, ESQ. FOR
FILING MOTION TO VACATE IN PART ORDER PERMITTING RETENTION
OF MRACHEK FIRM [DE 497] AND MOTION TO DISQUALIFY [filed 11-28-16];
AND FOR STANSBURY'S FILING RESPONSE IN OPPOSITION TO MOTIONS
TO APPOINT ADMINISTRATOR AS LITEM [DE 471] AND TO RATIFY AND
CONFIRM APPOINTMENT OF TED S. BERNSTEIN AS SUCCESSOR TRUSTEE
OF THE SIMON BERNSTEIN AMENDED AND RESTATED TRUST [DE 495

Ted S. Bernstein, as Successor Trustee of the Simon L. Bernstein Amended and Restated
Trust ("Trustee"), moves for sanctions against Claimant, William Stansbury and his counsel, Peter

Feaman, Esq. of the law firm Peter M. Feaman, P.A., for violating sections 57.105(1) and/or (2). In

addition to the argument set forth herein, Trustee incorporates his Omnibus Response and Reply
Memorandum filed November 28, 2016. In support of sanctions, Trustee states:
INTRODUCTION
William Stansbury and his counsel, Peter Feaman, Esq. (collectively "Stansbury"), have been
the thorn in the side of this modest estate' for more than four years. Stansbury filed a multi-million
dollar claim against the decedent, and is continuing that claim against the Estate, but has refused to
settle or try the case. Instead, Stansbury has simply opposed (or ignored) everything that the Trustee

has tried to accomplish to lower the expenses of the case and conclude the administration.

' The Inventory filed by the current Personal Representative, Brian O'Connell, lists the total
assets of the Estate of Simon L. Bernstein at $1,121,325.51. Removing the illiquid assets, the Estate
now has only a few hundred thousand dollars in cash. The remaining assets, including a second
mortgage on Eliot Bernstein's home and certain claims, are of dubious value. By the time Stansbury's
claim is tried, and given the high costs of administering this Estate, there likely will be very little
remaining in the Estate (other than the Estate's fee claims against Stansbury).

il



Now, despite raising no argument at the hearing on the Trustee's Motion seeking, in part,
approval for the Estate to retain Alan B. Rose, Esq. and the Mrachek, Fitzgerald, Rose, Konopka,
Thomas & Weiss, P.A. law firm ("Mrachek Firm") to defend it against Stansbury's claim, Stansbury
now seeks to have this Court vacate and reconsider that Order.? In addition, Stansbury opposes the
Trustee's Motion to ratify his appointment or to have the Court appoint Trustee based upon the
unanimous agreement of the beneficiaries, despite a prior unappealed order finding he has no
standing to seek the removal of a trustee.” As a result of the both of these frivolous positions, the
court should award a reasonable attorney’s fee, including prejudgment interest, to be paid to the
prevailing party in equal amounts by the losing party and the losing party’s attorney because these
claims or defenses are not supported by the material facts necessary to establish the claim or defense,
nor are they supported by the application of then-existing law to those material facts.

Throngh the Moti

representing the Estate, Stansbury now is trying to choose who can represent his adversary (the
Estate) in the independent action in which Stansbury seeks more than $2.5 million — far more in

damages than the total assets of the Estate.

2 The full title is Motion To Vacate In Part The Court’s Ruling On September 7, 2016,
and/or Any Subsequent Order, Permitting The Estate Of Simon Bernstein To Retain Alan Rose And
Page, Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss P.A. As Legal Counsel And Motion
for Evidentiary Hearing To Determine Whether Rose And Page, Mrachek Are Disqualified From
Representing The Estate Due To An Inherent Conflict Of Interest, filed October 7, 2010. [DE 497]
On November 28, 2016, Stansbury also filed a similar Motion to Disqualify etc. [DE 508] raising
the same issues. Both Motions are the subject of this sanctions motion.

* See Motion to Ratify and Confirm Appointment of Ted S. Bernstein as Successor Trustee
of Trust Which Is Sole Beneficiary of the Estate, filed August 10, 2016 [DE 473] and Stansbury's
Response in Opposition to Motion to Ratify and Confirm Appointment of Ted S. Bernstein as
Successor Trustee of the Simon Bernstein Amended and Restated Trust, filed September 23, 2016.
[DE 495 ]

2.




The Motion is untimely, improper, and sanctionable, and evidences a further attempt by
Stansbury to hijack the Estate for his own benefit. Stansbury also seeks to hinder, delay and obstruct
the orderly administration of the Trust, which is the sole residuary beneficiary of the Estate, The
Trust beneficiaries all agree the Trustee should continue to serve, and are trying to eliminate the
unnecessary expense of continuing to litigate that issue. Because no funds can flow from the Estate
to the Trust unless and until Stansbury's claim has been resolved, any claims by Stansbury that he
has standing or may be prejudiced by Ted Bernstein serving as Trustee are nonsensical.

By way of background, preying on Simon's erratic child, Eliot Ivan Bernstein ("Eliot"),
Stansbury has been manipulating these proceedings and attempting to exert influence over the

selection of personal representatives: the selection of counsel; the accountings; the search for assets

(except when inconsistent with Eliot's wishes); etc. Indeed, despite his opposition and objections

administration, Stansbury has never expressed concern over one of the largest assets in this Estate,
a mortgage on Eliot's home. Nor has Stansbury ever questioned any of the substantial fee petitions
filed by the Personal Representative to administer the Estate. Now that Eliot had been ruled to lack
standing, Stansbury continues filing papers pushing Eliot's agenda.

Against the backdrop of increased expense and delay, the beneficiaries agreed in a Mediation
Settlement Agreement to ratify the appointment of Ted S. Bernstein ("Ted" or "Trustee"), as Trustee
of Simon's Trust, and to have the Trustee and the Mrachek Firm (which has been directly involved
in Stansbury's litigation for several years) assume representation of the Estate in the independent
action. Before the mediation, Stansbury had been complaining that the underlying action was moving
too slowly. He requested a status conference on July 11, 2016, complaining that Mr. O'Connell was

not available and the case was taking too long. In light of those concerns, the beneficiaries agreed

&



at the mediation to speed things up. Now, Stansbury says things are moving too quickly and should
be slowed down or stayed altogether, for months.

After mediation, the Trustee filed the Motion to Retain [DE 471], seeking to appoint the
Trustee as administrator ad litem and to retain the Mrachek Firm as counsel. Stansbury opposed the
appointment of Ted Bernstein as administrator ad litem. This opposition may have been fueled by
a desire to please Eliot. It may also have been fueled by anger and hostility toward Ted. Regardless,
the most relevant consideration is that Stansbury seeks to prevent the most knowledgeable person
(Ted) and the most knowledgeable and "up-to-speed" lawyers (Mrachek Firm) from defending
against Stansbury's claims. Indeed, Ted is the only person still alive and still involved in these
proceedings with any knowledge about Stansbury claims. After all, Ted was an officer, director and
largest shareholder of the company which employed Stansbury, Simon and Ted and which is at the
the Estate against Stansbury's claim.

Stansbury's objection certainly cannot be based on the fact that Ted would serve for free,
saving the Estate tens of thousands to be incurred by Mr, O'Connell defending the claim. Nor could
it be based upon Ted's general availability, as contrasted with the very limited availability of Mr.
O'Connell, a very busy probate lawyer. Regardless, Stansbury opposed Ted's appointment. But
Stansbury filed nothing challenging the Estate's retention of the Mrachek Firm.

Judge Phillips conducted a hearing and entered an order approving the Estate's retention of
the Mrachek Firm, and deferring on whether to appoint Ted. Then, there was a status conference
before the trial court in the underlying action, at which the undersigned was granted leave to amend
the affirmative defenses, and the parties discussed setting the case for trial immediately thereafter.

Stansbury made no mention of any issue at the status conference. But as the train was about to get
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moving, after the trial court status conference, Stansbury moved this Court to vacate the retention
of the Mrachek Firm. He then sought to stay the underlying case for months until the Motion to
Vacate (essentially disqualify the Mrachek firm) can be heard.

There is no basis for the Motion to Vacate. Purely tactical motions to disqualify opposing
counsel are highly disfavored. In this case, the motion to disqualify counsel was brought by a party
who was never a client of the law firm; shared no confidences or secrets with the law firm; and
unreasonably delayed bringing the issue up the forefront. Trustee and his counsel move for sanctions
because such strategic gambits are not only disfavored, but prohibited. Stansbury and his counsel
should be sanctioned for this maneuver. The Motion to Vacate should be summarily denied; and

Stansbury (both client and lawyer) should be sanctioned for pursuing this Motion which is meritless

and filed for an improper purpose, and for pursuing other unsupportable defenses and positions.

counsel for the primary defendant in the underlying Stansbury lawsuit, LIC Holdings, Inc. and other

principal defendants in the underlying case:

PLAINTIFF COUNSEL
William E. Stansbury, Feaman
™ DEFENDANTS
Ted S. Bernstein Mrachek
Estate of Simon L. Bernstein Manceri/___??

Ted S. Bernstein, as Trustees of the Shirley

Bernstein Trust Agreement Mrachek
Lic Holdings, Inc. Mrachek
Arbitrage International Management, LLC Mrachek
Bernstein Family Realty, Llc Manceri/Lessne



Since the Mrachek Firm's representation of defendants in the Stansbury case began, its
lawyers handled all aspects of the litigation, including but not limited to: interviewing witnesses;
document production; motion practice, including winning a key issue resulting in the dismissal of
any derivative claims; began the deposition of Stansbury; prepared for trial; conducted mediation,
at which most of the case settled except for the claim against Simon individually.* Again, Mrachek
Firm has never represented Stansbury in anything.

Two additional points bear on this analysis. First, the Curator appointed by this Court, Ben
Brown, confirmed in a Motion for Stay that the Mrachek Firm's legal services to the other defendants
enabled him to not retain separate counsel for the Estate, thereby saving the Estate from incurring
fees. [Case 502012CA0013933 DE 215]

Second, the Personal Representative, Brian O'Connell, has acknowledged in writing that (a)

he sees no conflict and (b) he would waive any waivable conflict to allow the Estate to retain the

Mrachek Firm, thereby reducing expenses and complying with the wishes of the beneficiaries. Mr.
O'Connell's statement is attached as Exhibit "1".

The Motion for Stay and the written waiver were provided to Stansbury and his counsel to
in an effort to persuade them to thoughtfully reconsider their position and withdraw the motion to
disqualify. However, within three minutes (certainly not sufficient time to even read, let alone
carefully consider this information), they responded their position remains unchanged.

Thus, the Motion to Vacate violates section 57.105 and warrants sanctions against Stansbury

and his counsel.

* The Curator appointed by this Court, Ben Brown, confirmed in a Motion for Stay that the
Mrachek Firm's legal services to the other defendants enable him to not retain separate counsel for
the Estate, thereby saving the Estate from incurring fees. [Case 502012CA0013933 DE 215] This
filing has been provided to Stansbury and his counsel to enable them to thoughtfully reconsider their
position, but within three minutes they responded their position remains unchanged.
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GROUNDS FOR SANCTIONS

As grounds for sanctions, Trustee states:

1. On July 30, 2012, Stanbury filed suit against Simon Bernstein, his companies (LIC
and AIM), his son (Ted S. Bernstein), a trust under his control (Shirley Trust), and others. Initially,
all defendants including Simon retained the same counsel.

2. Simon died on September 13, 2012. Under the terms of his Will, Donald Tescher and
Robert Spallina were nominated as Co-Personal Representatives. They hired counsel, Mark Manceri,
to represent the Estate and Trustees, the Shirley Bernstein Trust, arelated trust for which they served
as Co-Successor.

3. On April 1,2013, Mrachek Firm became involved in the Stansbury case, representing

LIC, AIM and Ted. The Estate, through Tescher and Spallina, continued to be represented by

—

ing oar on all matters, and worked
with Manceri to streamline the Estate's expense.

4, In January, 2014, Tescher and Spallina resigned. A Curator (Benjamin Brown, Esq.)
was appointed because Stansbury and Eliot objected to the appointment of Ted S. Bernstein as
Personal Representative. Thereafter, while Brown served as Curator, the Estate was essentially
unrepresented by trial counsel, with Mr. Brown acting as counsel, but with Mrachek Firm doing all
of the work.

& At a mediation held on June 9, 2014, Stansbury settled with LIC, AIM, Ted and the
Shirley Trust. Because no one was truly representing the Estate, and its only representative was Mr.
Brown as the then-Curator, the Estate was unable to settle its claims. The Trustee, as sole
beneficiary of the Estate, did everything he could to attempt to achieve a settlement for the Estate,

but to no avail.



6. After the Curator was replaced with Mr. O'Connell as Personal Representative, and
despite good faith efforts, it appears that there can be no settlement with Stansbury. Regardless,
virtually nothing happened in the underlying litigation for more than two years, with Stansbury
showing no interest in moving the case forward. From his standpoint and to his credit, Mr.
O'Connell took no action and incurred virtually no expense in defending the Stansbury claim, likely
operating under the hope and belief that the claim would be resolved. Toward that end, a mediation
was held on July 25, 2016, at which the parties were hopeful that the case would settle. It did not.

7. Sometime in 2016, all of the sudden, Stansbury decided the case had to begin moving.
Mr. O'Connell, the Personal Representative, was not available for depositions fast enough for
Stansbury. So, on July 8, 2016, Stansbury filed a motion for case management conference,
complaining that the Estate's counsel was not available and deposition could not be taken until

___November, 2016, which was unacceptable to Stansbory,

8. Mediation occurred on July 25, 2016. The partics mediated all open issues, including
the claim by Stansbury against the Estate. That case did not settle and an impasse was declared.
However, the beneficiaries of the Estate (including the Guardian) and the Trustee all agreed to a
global settlement of all disputes between and among the beneficiaries. The Trustee and beneficiaries
included in their Mediation Settlement Agreement a provision confirming their agreement as to how
to move the Stansbury claim to a prompt resolution:

In light of their prior and extensive involvement in the case, the
Mrachek Law firm shall represent the Estate in the case Stansbury v.
the Estate, and if necessary and appropriate (subject to court
approval), Ted Bernstein shall be appointed as administrator ad litem
to defend the Estate’s position in that case. They are directed to have
the issues resolved by the court in an expeditious manner.

9. On August 5, 2016, the Trustee served the Motion to Retain, and emailed a copy to

Stansbury's counsel. The email provided:



We have filed the attached Motion to retain our firm and appoint Ted
to defend against Stansbury’s claim.

If you object, advise us by 5 pm next Thursday, August 11, 2016. If
no objections, we will submit an agreed order.

If any objections, we will coordinate a hearing only with the objecting
parties.

As the PR, Mr. O’Connell, has agreed to this, I urge everyone to
agree to this motion reduce expenses and save money for the Estate
by avoiding a hearing.
Thanks
10. On Friday August 12, 2016, the Trustee's counsel emailed all counsel stating that he
had received no objection to the Motion to Retain. Stansbury's counsel responded that day, stating

"Mr. Stansbury OBJECTS to the Order. . . . We believe you have a non-waivable conflict of interest

in representing the Estate."

11.  On August 22, 2016, Stansbury filed an objection, but the objection was limited to
opposing Ted serving as administrator ad litem. Stansbury's counsel did not object to the Personal
Representative's retention of Mrachek Firm to defend the Estate against the Stansbury claim.

12.  On September 1, 2016, Judge Phillips heard the Motion to Retain. Stansbury's
counsel advised the Court that there was no objection to the retention of the Mrachek Firm; only to
the administrator ad litem. Judge Phillips granted the Motion with regard to retaining Mrachek Firm,
and deferred to a later evidentiary hearing the administrator ad litem issue. A proposed order was
circulated by email on September 1. Mrachek Firm continued working on the matter defending the
Estate.

13.  On September 26, 2016, Judge Phillips entered the Order. [DE 496]

14.  On October 5, 2016, the trial court held a Status Conference in the underlying case.

The trial court, The Hon. Cheryl Caracuzzo, wanted to set the case for trial. There was an agreement
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that the Estate was leave to amend its affirmative defenses, which has been completed. Now, the
Stansbury litigation is at issue and ready to be set for trial.

15.  OnOctober 10, 2016, Stansbury filed the Motion to Vacate [DE 497], claiming there
was a conflict of interest because Mrachek Firm represents Ted S. Bernstein as Trustee of the Simon
Estate, and Ted S. Bernstein also is the trustee of a separate trust which, on a matter unrelated to
Stansbury's claim against the Estate, is adverse to the Estate.’

16.  OnDecember 22, 2016, Mr. O'Connell signed a Statement of Its Position There Is No
Conflict and His Waiver of Any Potential Conflict (Exhibit "1"), confirming there is no conflict in
his view; supporting the retention and appointment of counsel and the administrator to handle the
Stansbury litigation; and waiving any potential waivable conflict.

17. In an email entitled "57.105 Motion —follow up," the undersigned provided Stansbury

the Mrachek Firm's work saved the Estate from incurring fees. Within three minutes, Stansbury's

counsel responded they would not reconsider the Motion to Disqualify.

5 Merely because Ted S. Bernstein is the Trustee of the Simon Trust, the sole beneficiary of
the Estate, does not preclude Ted from serving in any other trustee capacity, including as the Trustee
of a 1995 Insurance Trust. In his Trust, Simon provided:

J. Interested Trustee. The Trustee may act under this Agreement even if interested
. .. as a fiduciary of another trust. . . .

Regardless of the positions taken by Ted in the Illinois litigation, the Estate is represented through
Mr. O'Connell and counsel, and nothing that happens in Illinois will impact or in any way materially
limit the Mrachek Firm's ability and desire to the Estate against Stansbury's ill-founded claim.
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LAW OF DIS( !UALIFICATIQD]

Rule 4-1.7 of the Rules Regulating the Florida Bar, which addresses conflicts between two
existing clients, states:

Representing Adverse Interests . . . . a lawyer must not represent a
client if:

(1) the representation of 1 client will be directly adverse to
another client; or

(2) there is a substantial risk that the representation of 1 or
more clients will be materially limited by the lawyer's responsibilities
to another client, a former client or a third person or by a personal
interest of the lawyer.
Stansbury alleges that, because Mrachek Firm represented Ted S. Bernstein at his deposition

in a matter in which the Estate is adverse to a different trust, a 1995 insurance trust, that somehow

disqualifies Mrachek Firm. This is wrong for a number of reasons.

First, Mrachek Firm represents Ted S. Bernstein solely in his role as Trustee of the Simon
Bernstein Trust, whose interests are fully aligned with the Estate — both want to defeat Stansbury's
claims and recover the Estate's legal fees from Stansbury. Second, the deposition was being taken
not only by Estate's Illinois counsel, but also Eliot Bernstein. Ted was entitled to have his counsel
attend to protect his privileges and to protect against harassment by Eliot. During that deposition,
Ted Bernstein had the right to be represented by counsel.® At that time, on May 6, 2015, there were

pending numerous motions to remove Ted Bernstein as Trustee, objecting to Ted's actions as Trustee

¢ The plaintiff in the Illinois case, a 1995 Insurance Trust, was represented by its own
counsel at the deposition and throughout the Illinois litigation. Mrachek Firm is not counsel for the
adverse party. Mrachek Firm is solely counsel to the Trustee/PR of these Florida trusts and estate,
and in those capacities Ted had every right to have counsel attend his deposition in the Illinois case.
(The 1995 Insurance Trust's counsel knew little of these proceedings and was in no position to
protect Ted vis-a-vis the issues in the Florida estate and trust matters.) Thus, Ted requested that
counsel appear to represent his interests as Trustee of the Florida Trusts and as Personal
Representative of the Estate of Shirley Bernstein.
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and accountings, a complaint to determine the validity of testamentary documents and proper
beneficiaries of the various estates and trusts. Counsel had to be at this deposition. Moreover, all
counsel did was object several times to address privilege issues. Stansbury was at the deposition,
the whole time, and observed everything of which he now complains. Third, there is no risk that the
representation of the Estate will be materially limited by the lawyer's responsibilities to Ted S.
Bernstein as Trustee

Moreover, even there were a conflict, which there is not, the Estate's court-appointed
Personal Representative is the only person with standing to assert it. Stansbury has no standing to
raise a challenge as he is the adverse party. Indeed, the Rules of Professional Conduct are not
intended to be a weapon to be used by an opposing party:

Violation of a rule should not itself give rise to a cause of action against a lawyer nor
should it create any presumption that a legal duty has been breached. In addition,

______________MﬂﬂﬂUDnJﬂiﬂiﬂhldQGiDQLDﬂQﬂSEEﬂxJEaﬂEnL_ﬂxiﬂhQLDQﬂQBEiphQQHLEHBEQXL____________________
such as disqualification of a lawyer in pending litigation. The rules are designed to
provide guidance to lawyers and to provide a structure for regulating conduct through
disciplinary agencies. They are not designed to be a basis for civil liability.
Furthermore, the purpose of the rules can be subverted when they are invoked by
opposing parties as procedural weapons. The fact that a rule is a just basis fora
lawyer’s self-assessment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral proceeding
or transaction has standing to seek enforcement of the rule.

Preamble [emphasis added].”
In addition, Mr, O'Connell has consented to the Mrachek Firm assuming the Estate's

representation in the Stansbury case. (See Exhibit "1")

7 Stansbury claims to have standing because he has an interest in ensuring the proper
marshaling of assets of the Estate. Whether that is true or false, that is not what is at issue here. The
Motion to Vacate seeks to hamstring the Estate in its preservation of assets, for distribution to
beneficiaries. Stansbury seeks to take everything in the Estate and more if he is successful. He has
no legal standing or moral right to preclude the Estate from defending itself against his claims.
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The second part of Rule 1.7 states:

(b) Informed Consent. Notwithstanding the existence of a conflict of
interest under subdivision (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able
to provide competent and diligent representation to each affected
client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a
position adverse to another client when the lawyer represents both

clients in the same proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in
writing or clearly stated on the record at a hearing.

Each of those requirements is met. In particular, Mr. O'Connell as Personal Representative
agreed with beneficiaries' direction to have the Mrachek Firm defend the Estate, and to waive any

"waivable" conflict

There are numerous cases in which conflict waivers were found to be appropriate and
enforceable:

» AlliedSignal Recovery Trust v. AlliedSignal, Inc.,934 So. 2d 675, 679 (Fla. 2d DCA 2006)
(attorney for the creditor's trust, which was assigned the bankrupt corporation's rights to sue the seller
of the business to the corporation for fraud, could not be disqualified even though he had previously
represented the founders of the bankrupt corporation — the trust waived any conflict of interest, the
trust did not have a claim against the corporations founders, and the trust and the corporation's
founders shared interest in securing meaningful recovery from seller);

s Yang Enterprises, Inc. v. Georgalis, 988 So. 2d 1180, 1184 (Fla. 1st DCA 2008) (attorney
hired for estate planning services by a corporation and its principals could not be disqualified in

litigation — petitioners were former clients law firm and had waived any claim regarding the conflict
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because the litigation was extensive and ongoing and petitioners knew of the purported conflict of
interest years before they moved to disqualify the firm);

s Steinberg v. Winn-Dixie Stores, Inc., 121 So. 3d 622, 625 (Fla. 4th DCA 2013)
(disqualification of an attorney in a premises-liability action was not warranted where attorney had
spoken with the store manager a few days after his injured client's trip and fall, and could have
become a witness against his own client on issue whether store had primary responsibility for any
negligence — disqualification was not appropriate because the client waived any conflict and the
attorney was not a necessary witness.).

The class of conflicts which would be non-waivable — those conflicts so extreme and direct

the law does not permit the client to knowingly waive — is very limited. For example, in Fla. Bar

v. Feige, 596 So0.2d 433, 434 (Fla. 1992), the court held that a client (former wife) could not waive

Because the lawsuit claimed that the former wife colluded with her attorney to defraud the husband,
the lawyer could not adequately or ethically represent both her and himself in the fraud action
brought by the former husband.

In Fla. Bar v. Scott, 39 S0.3d 309, 315 (Fla. 2010), the court ruled there was an unwaivable
conflict of interest where the attorney was representing multiple clients with claims to the same pool
of money, such that one winning would directly result in the other losing. With regard to the Illinois
case, that means the attorney could not represent the Estate and the Insurance Trustin that litigation.
But here Mrachek is not representing either the Estate or the Insurance Trust in that litigation. And,
the results of the Illinois case and the Stansbury case are not mutually exclusive. Regardless of the
outcome in [llinois, the Stansbury case must be defended and tried, and doing so in the manner to

achieve the best result in absolutely in the best interests of everyone other than the complaining
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parties, Stansbury and his lawyers. There simply is no conflict here and, without doubt, there is
not any unwaivable conflict.

The issue comes up more regularly in criminal cases. E.g., U.S. v. Culp, 934 F. Supp. 394,
397 (M.D. Fla. 1996)(Contflict of interest was unwaivable where attorney had formerly represented
a criminal defendant who was now cooperating with prosecution of a second co-conspirator). In such
a case, the defense of the second defendant obviously would require the lawyer to attack veracity of
his first client and also compromise the lawyer's integrity, and the result of the second case could
impact potentially the "plea bargain" agreed to by the first. For example, if the lawyer proved his
earlier client was lying, it would harm the first client. But if that were true, the lawyer would owe
the second client a duty to expose. Such no-win situations are non-waivable.

Florida commentators address nonwaivable conflicts as follows:

representation under the particular circumstances of the case, the lawyer involved
cannot properly ask for such agreement or provide representation on the basis of the
client's consent.

4 Fla. Jur. 2d Attorneys at Law § 349.
Likewise, the relevant Comments to Rule 4-1.7 provide:

In simultaneous representation of parties in litigation, an impermissible conflict may
exist by reason of substantial discrepancy in the parties' testimony, incompatibility
in positions in relation to an opposing party, or the fact that there are substantially
different possibilities of settlement of the claims or liabilities in question . . . .

Moreover, there may be circumstances where it is impossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different

clients in related matters and one of the clients refuses to consent to the disclosure
necessary to permit the other client to make an informed decision, the lawyer cannot
properly ask the latter to consent.

None of those issues is present here. The Mrachek Firm is representing the Trustee, who is

the sole beneficiary of this Estate, in related trust and estate matters. The interest of the Trustee is
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to minimize the expenses and the exposure to Stansbury's claim, to maximize the ultimate
distribution from the Estate to the Trust. All of the direct and indirect beneficiaries of the Trust favor
this representation. The lawyer serving as PR of the Estate believes there is no conflict and has
waived any potential conflict, because the Mrachek Firm's involvement will reduce expenses and
because the beneficiaries favorit. The .only persons complaining, Bill Stansbury and his lawyer, are
far from disinterested. Their goals are to raise win their lawsuit and take as much money as possible
from the Estate and Trust, or to drive up the expenses to the Estate to pressure an unfavorable
settlement. Either way, they truly are in no position to raise a conflict and their actions in doing so
are sanctionable.

Stansbury also cannot rely on Rule 4-1.9 of the Rules Regulating the Florida Bar, which
governs conflicts with former clients:

A lawyer who has formerly represented a client in a matter shall not

thereafter:

(a) represent another person in the same or a substantially related
maiter in which that person's interests are materially adverse to the
interests of the former client unless the former client gives informed
consent; or

(b) use information relating to the representation to the disadvantage
of the former client except as rule 4-1.6 would permit with respect to
a client or when the information has become generally known.

Neither of those prohibitions is implicated here. Mrachek Firm's representation of Ted as
Trustee at his deposition in the Illinois case is not the same or substantially related to Stansbury's
claim against the Estate. Likewise, Mrachek Firm's prior representation of Ted and the other
defendants who were co-defendants in the Stansbury case was not adverse to the Estate. To the

contrary, all of the defendants' interests were fully aligned to defeat Stansbury's claim, and Mrachek

Firm's work assisted in lowering the Estate's burden. (Neither the Personal Representative of the
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Estate nor the parties which could raise any potential "conflict"-LIC, AIM, Ted Bernstein, Shirley's
Trust — have not complained and will not be complaining.) Finally, Mrachek Firm is not using any
information to the disadvantage of the Estate.

If a prior attorney-client relationship had been shown, the party seeking disqualification must
show that the current case involves the same subject matter or a substantially related matter in which
the lawyer previously represented the moving party. Waldrep v. Waldrep, 985 So.2d 700, 702 (Fla.
4th DCA 2008) (quoting Key Largo Rest., Inc. v. T.H. Qld Town Assocs., Ltd., 759 So. 2d 690, 693
(Fla. 5th DCA 2000)).

As the Fourth District Court of Appeal has stated,

Before a client's former attorney can be disqualified from representing
adverse interests, it must be shown that the matters presently

involved are substantially related to the matters in which prior
counsel represented the former client.

Campbell v. Am. Pioneer Sav. Bank, 565 So. 2d 417, 417 (Fla. 4th DCA 1990)(emphasis added).
In determining which matters are "substantially related," a comment to the rule which the
supreme court adopted in 2006 provides as follows:

Matters are "substantially related" for purposes of this rule if they
involve the same transaction or legal dispute, or if the current
matter would involve the lawyer attacking work that the lawyer
performed for the former client. For example, a lawyer who has
previously represented a client in securing environmental permits to
build a shopping center would be precluded from representing
neighbors seeking to oppose rezoning of the property on the basis of
environmental considerations; however, the lawyer would not be
precluded, on the grounds of substantial relationship, from defending
a tenant of the completed shopping center in resisting eviction for
nonpayment of rent.

In re Amendments to the Rules Regulating the Florida Bar, 933 So. 2d 417, 445 (Fla. 2006)

(emphasis supplied).
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Disqualification of a party's chosen counsel is an extraordinary remedy and should only be
resorted to sparingly. Singer Island, Ltd. v. Budget Constr. Co., 714 So. 2d 651, 652 (Fla. 4th DCA
1998). Moreover, a Motion for Disqualification must be made with reasonable promptness. The
Fourth District Court of Appeal has held:

" A motion to disqualify should be made with reasonable promptness
after the party discovers the facts which lead to the motion. "
Transmark, USA, Inc. v. State, Dep't of Ins., 631 So. 2d 1112, 1116
(Fla. 1st DCA 1994)(citations omitted). "The rationale behind this
rule is to prevent a litigant from using the motion as a tool to deprive
his opponent of counsel of his choice after completing substantial
preparation of the case." Id. at 1116 (citing Cox v. Am. Cast Iron
Pipe Co., 847 F. 2d 724, 729 (11th Cir. 1988)).
Information Systems Assoc., Inc. v. Phuture World, Inc.., 106 So. 3d 982, 985 (Fla. 4th DCA 2013).

It is important for this Court to be aware of certain timing issues. The Motion to Retain was

filed on August 5, 2016, and a copy of it was served on Stansbury's counsel. The undersigned had

several discussions with Mr. Feaman from the filing through the hearing, and Mr. Feaman never
expressed any concern about a conflict of interest in Mrachek Firm's involvement. On behalf of
Stansbury, Feaman did file an objection on August 22, 2016, to that portion of the motion that sought
to appoint Ted Bernstein as administrator ad litem to defend the claim, but only that part. The
written objection has no reference to any concern about the Mrachek Firm's involvement.

A hearing was held on September 1, 2016, and Mr. Feaman, on behalf of Mr. Stansbury,
raised no objection to the Mrachek Firm being retained as counsel. A proposed order was circulated,
and Mr. Feaman never raised any objection to the order. The order was entered on September 26,
2016 [DE 496], and thereafter the parties appeared at a status conference before the circuit court
judge handling the independent action, which occurred on Wednesday, October 5, 2016. Only now,
after an initial hearing before the trial court and when the case is ready to be set for trial, does

Stansbury assert there is some conflict of interest that he only recently discovered.
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A party can waive his right to seek disqualification of the opposing party's counsel by failing
to promptly move for disqualification upon learning of the facts leading to the alleged conflict. See
Zayas-Bazan v. Marcelin, 40 So. 3d 870, 872-73 (Fla. 3d DCA 2010); Rahman v. Jackson, 992
S0.2d 390, 390-91 (Fla. 1st DCA 2008); Balda v. Sorchych, 616 So.2d 1114, 1116 (Fla. 5th DCA
1993); Cox v. American Cast Iron Pipe Co., 847 F.2d 725 (11th Cir.1988); Glover v. Libman, 578
F.Supp. 748 (N.D.Ga.1983). "The rationale behind this rule is to prevent a litigant from using the
motion as a tool to deprive his opponent of counsel of his choice after completing substantial
preparation of the case." Cox v. Am. Cast Iron Pipe Co.,847F.2d 725,729 (11th Cir. 1988) (quoting
Jackson v. J. C. Penney Co., Inc., 521 F. Supp. 1032, 1034 (N.D. Ga. 1981)).

There is no exact timing for when a motion to disqualify is deemed untimely, instead it is a

reasonableness standard. See Transmark, U.S.A., Inc. v. State, Dept. of Ins., 631 So. 2d 1112, 1116

party discovers the facts which lead to the motion."). In Transmark, the petitioners argued that they

did not learn of the conflict until eight weeks before filing their motion to disqualify. /d. However,
in determining that the petitioners had waived any right to seek disqualification, the First District
reasoned that the petitioners knew the attorneys in question (Poppell and Cullen) were engaged in
legal matters and were on notice as to what legal matter they had been and were continuing to engage
in by the time the law suit was filed. /d. Even if they did not, the petitioners engaged in substantial
discovery from the day the suit was filed, and thus knew long before they filed the motion to
disqualify that Poppell and Cullen were assisting the respondent in pretrial matters. /d. The
petitioners did not raise the question of conflict until more than 10 months had elapsed and the

respondent had already paid $2 million in legal fees. Id.
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Because Stansbury waited months before first raising any objection to the Mrachek Firm's
involvement, having failed to object despite having been given several chances to do so, the Motion

to Disqualify was unreasonably delayed and sanctions should be awarded for that reason alone.

STANSBURY'S OTHER FRIVOLOUS OBJECTIONS

Stansbury's other objections to the Trustee serving as administrator ad litem for no fee and
the Trustee's motion to ratify his appointment are patently frivolous.

First, Stansbury lacks standing to address either issue. See Order of August 22, 2014. [DE
240] That order was never appealed. As noted above, Stansbury has no right to choose how the
Estate defends itself against Stansbury's claim, and no right to dictate anything to the beneficiaries
of the Trust.

Second, there is no conflict. As explained in footnote 4, Simon Bernstein provided that a

here is directly aligned with the Estates — to crush Stansbury's claim and to incur the least amount

of cost and expense (including legal fees) in doing so, and thereafter to seek to recover all of the fees
and expenses incurred in defeating Stansbury under section 768.79 and Rule 1.442. Everyone but
Stansbury is aligned in that pursuit and share that common goal.

Regardless of what Stansbury says, his only motivation to file these motions is to advance
his own interests as the expense of the Estate.

LAW OF SANCTIONS PURSUANT TO SECTION 57.105

Sanctions under section 57.105 are awarded "to discourage baseless claims, by placing a price
tag through attorney's fees on losing parties who engage in these activities." Albritton v. Ferrera,
913 So. 2d 5, 8-9 (Fla. 1st DCA 2003); accord Whitten v. Progressive Cas. Ins. Co.,410 So. 2d 501,

505 (Fla. 1982).
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A party is required to drop or dismiss a claim once it is evident that the claim is not supported
by material facts sufficient to establish the claim or not supported by existing law. If a party fails
to drop a known frivolous claim, the court “shall" sanction the party. §57.105(a), Fla.Stat.; see also
Morrone v. State Farm Fire & Cas. Ins. Co., 664 So. 2d 972, 973 (Fla. 4th DCA 1995)("Section
57.105, Florida Statutes provides that a court 'shall' award attorney's fees to the prevailing party
where there is 'a complete absence of a justiciable issue of either law or fact'.").

A frivolous claim is one that "presents no justiciable question and is so devoid of merit on
the face of the record that there is little prospect it will ever succeed." Visoly v. Sec. Pac. Credit
Corp., 768 So. 2d 482, 490-91 (Fla. 4th DCA 2000). Pursuit of a claim that is completely without
merit in law and undertaken primarily to harass or maliciously injure another establishes that the

claim is frivolous. See id. at 491. Moreover, Rule 4-3.1 of the Rules Regulating The Florida Bar,

Westwood Baptist Church, 953 So. 2d 677, 683 (Fla. 1st DCA 2007)(imposing sanctions on an

attorney and his client for making "objectively groundless arguments on appeal”). That rule
provides, in part, that "[a] lawyer shall not bring or defend a proceeding, or assert or controvert an
issue therein, unless there is a basis in law and fact for doing so that is not frivolous."

When a party files a motion to disqualify counsel that is unsupported by material facts or by
the law applicable to the material facts, a court shall award attorney's fees under section 57.105(1),
Florida Statutes. See Yang Enterprises, 988 So. 2d at 1184 . In Yang, the First District upheld the
trial court's award of attorney's fees under section 57.105(1), after finding the petitioner's motion to
disqualify counsel was "uncorroborated, subjective, highly dubious," and incredible because
petitioners "knew or could have known" that the attorneys they were seeking to disqualify were

representing the respondent in both this and other litigation. /d.
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In Freedom Commerce Ctr. Veniure v. Ranson, 823 So. 2d 817, 820 (Fla. 1st DCA 2002),
the trial court denied the appellees' post judgment motion to disqualify appellants' counsel and
initially awarded the appellants attorney's fees under section 57.105 because the motion to disqualify
was not based in fact, appellees had expressly consented to the attorneys' representation of the
appellants, and the appellees were aware of appellants' counsel's prior representations yet failed to
raise the issue until the last possible moment. The trial court then issued a subsequent order finding
that the amended version of section 57.105 governed but did not apply post judgment motions and
therefore section 57.105 attorney's fees could not be awarded for the motion to disqualify. However
the First District reversed the subsequent order, holding that the amended version of section 57.105
applied and, based on the trial court's findings, an award of fees was appropriate.

Here, Stansbury and his counsel should be sanctioned for continuing to pursue the Motion
frivolous. Likewise, if the former client was Ted S. Bernstein or the company LIC/AIM, that
substantially related representation is precisely why the Personal Representative, Trustee, and the
beneficiaries (specifically including the Guardian) want Mrachek Firm to undertake this role. Also,
Stansbury waived any right to object and did not make a timely Motion to Disqualify the Law Firm,
which alone should also be grounds for sanctions.

Prior to filing this Motion, the Estate and Mrachek Firm served (but did not file at this time)
this Motion upon counsel for Stansbury in accordance with the "Safe Harbor" provisions of section
57.105, Florida Statutes. The Motion will be filed with or presented to the court unless, within 21
days after service of the motion, the challenged paper, claim, defense, contention, allegation, or

denial is not withdrawn or appropriately corrected.
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WHEREFORE, because the above described Motions and Responses are not supported by
material facts sufficient to establish a basis for the relief sought, are not supported by existing law,
and/or are filed for an improper purpose, the Court must grant the Motion for Sanctions and enter
an award of attorneys' fees and costs against Stansbury and his counsel for the reasons set forth
herein.

CERTIFICATE OF SERVICE

I CERTIFY that a copy of the foregoing Amended Motion has been served on all parties on
the attached Service List, specifically including counsel for William Stansbury, by E-mail Electronic
Transmission, this 28th day of December, 2016, but the Motion is not being filed at this time in
accordance with the safe harbor provisions of section 57.105(4) of the Florida Statutes.

MRACHEK, FITZGERALD, ROSE, KONOPKA,

THOMAS & WEISS, P.A.
505 South Flagler Drive, Suite 600

West Palm Beach, FL 33401

(561) 655-2250 Telephone /(561) 655-5537 Facsimile
email: arose @mrachek-law.com

Attorneys for Ted S. Bernstein

By: /s/ Alan B. Rose
Alan B. Rose (Fla. Bar No. 961825)
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SERVICE LIST

Eliot Bernstein

2753 NW 34th Street

Boca Raton, FL 33434

(561) 245-8588 - Tel /(561) 886-7628 - Cell
(561) 245-8644 - Fax

Email: Eliot I. Bernstein (iviewit @iviewit.tv)

John P. Morrissey, Esq.

330 Clematis Street, Suite 213

West Palm Beach, FL 33401

(561) 833-0766 - Tel /(561) 833-0867 - Fax
Email: John P. Morrissey
(john@jmorrisseylaw.com)

Counsel for Molly Simon, Alexandra Bernstein,
Eric Bernstein, Michael Bernstein

Pamela Beth Simon
303 E. Wacker Drive, Suite 2725
Chicago, IL 60601

Peter M. Feaman, Esq.

Peter M. Feaman, P.A.

3695 West Boynton Beach Blvd., Suite 9
Boynton Beach, FL. 33436

(561) 734-5552 - Tel /(561) 734-5554 - Fax
Email: service@feamanlaw.com;

mkoskey @feamanlaw.com

Counsel for William Stansbury

Gary R. Shendell, Esq.

Kenneth S. Pollock, Esq.

Matthew A. Tornincasa, Esq.

Shendell & Pollock, P.L.

2700 N. Military Trail, Suite 150

Boca Raton, FL. 33431

(561) 241-2323 - Tel /(561) 241-2330 - Fax
Email: gary @shendellpollock.com
ken@shendellpollock.com
matt@shendellpollock.com

estella@shendellpollock.com
hritt@shendellpollock.com

ors @shendellpallock.com

Lisa Friedstein

2142 Churchill Lane

Highland Park, IL. 60035

isa@friedsteins.co

Individually and as trustee for her children, and
as natural guardian for ML.F. and C.F., Minors

Jill Iantoni

2101 Magnolia Lane

Highland Park, IL 60035

jilliantoni @ gmail.com

Individually and as trustee for her children, and
as natural guardian for J.1. a minor

robvne @shendellpollock.com

Diana Lewis, Esq.

2765 Tecumseh Drive

West Palm Beach, FL. 33409

(561) 758-3017 - Tel

Email: dzlewis@aol.com

Guardian Ad Litem for Eliot Bernstein's minor
children, Jo.B., Ja.B., and D.B.

Brian M. O'Connell, Esq.

Joielle A. Foglietta, Esq.

Ciklin Lubitz Martens & O’Connell

515 N. Flagler Dr., 20th Floor

West Palm Beach, FL 33401
561-832-5900 - Tel / 561-833-4209 - Fax

Email: boconnell@ciklinlubitz.com;
ifoalietta@ciklinlubitz.com;

service @ciklinlubitz.com;

slobdell @ciklinlubitz.com
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The Stansbury Lawsuit was filed in July 2012, while Simon was alive. After Simon died,
the Estate was substituted as the party defendant, and the former personal representatives hired
counsel to defend the Estate. The primary defendant in that action was LIC Holdings, Inc.
("LIC"), along with its wholly-owned company, Arbitrage International Management, LLC, f/k/a
Arbitrage International Holdings, LLC ("AIM"). Stansbury also maintained claims against the
Shirley Bernstein Trust Agreement Dated May 20, 2008 ("Shirley Trust"), and Ted S. Bernstein,
Individually ("Ted").

The law firm of Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A.
("Mrachek") served as counsel for LIC, AIM, Shirley Trust and Ted Mrachek beginning in April
2013, formally appearing on April 15, 2013. As I was not appointed PR until sometime in July
of 2014, I had no involvement or knowledge of this matter at that time.

I have been advised that Mrachek represented those defendants and the position taken is
not in conflict or adverse to the Estate’s position. After mediation in June 2014, LIC, AIM,
Shirley Trust and Ted settled with Stansbury. The Estate, then under the control of a Curator, did
not settle with Stansbury. After my appointment, to avoid unnecessary expense, settlement
efforts were made. Those efforts, including through a mediation held on July 25, 2016, were
unsuccessful.

Some of the direct and indirect beneficiaries of the Estate I am administering advised me,
in light of the Mrachek firm's prior and extensive involvement in the Stansbury Lawsuit, the
beneficiaries wanted Mrachek to represent the Estate in the Stansbury Lawsuit. I agreed to that

request, and agreed that Mrachek was retained to represent the Estate.



Additionally, I agreed to Trustee, Ted, being appointed to serve as administrator ad litem
with regard to overseeing the defense of the Estate in the Stansbury Lawsuit for at least three two
reasons: (i) Ted agreed to serve in that role for no additional compensation, whereas any time I
spend will cost the Estate a reasonable fee for my services; (ii) Ted has direct knowledge of the
facts and circumstances surrounding the Stansbury lawsuit, because he was part of LIC and AIM
at the relevant time, he was Simon's son, and he was extensively involved in the Stansbury
Lawsuit already as a defendant and as a corporate representative of LIC and AIM; (iii) I have no
personal knowledge or involvement in this matter; and (iv) there is no reason to believe Mrachek
and Ted will not adequately and vigorously defend the Estate's interests.

It is also in the best interest of the Estate (not only the beneficiaries but any creditors and
claimants with the possible exception of Stansbury) to have the Stansbury Lawsuit resolved as
quickly and efficiently as possible, because this Estate administration must remain open and
ongoing until the Stansbury Lawsuit is resolved, and the expenses of defending the claim will
cost the Estate money and time until the case is finally determined.

To the extent there is a waivable conflict bf interest, as PR of the Estate I would waive

/
M e

\n

any such conflict.

BRIAN O'CONNELL, Personal Representative
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