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INRE: 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. 502012CP004391XXXXNBIH 

ESTATE OF SIMON L. BERNSTEIN. 

TRUSTEE'S SUPPLEMENTAL SUBMISSION TO COURT REGARDING MOTION TO 
VACATE IN PART ORDER PERMITTING RETENTION OF 

A. 

1. 

.2. 

3. 

4. 

MRACHEK FIRM [DE 497) AND MOTION TO DISQUALIFY !DE 508] 

TAB DESCRIPTION 

Trustee's Supplemental Submission to Court Regarding Motion to Vacate in Part 
Order Pem1itting Retention of Mrachek Fhm [DE 497] andMotion to Disqualify 
[DE 508] 

PR's Statement of its Position That There is no Conflict and His Waiver of Any 
-:::' .. • ,1 r.nnfl ;,..t 

hliigblighted.Copie~ of Rule 4-1. 7 and 4-1.9 

Email to and from Stansbmy's CoUllsel Dated December 22, 2016 in which 
Trustee's counsel provided the PR's Waiver and additional information and 
requesting that Stansbury carefully reconsider his position, and Stansbury's 
counsel's response four minutes later declining that request 

Copy of the Amended Motion for 57.105 Sanctions filed against Stansbury and his 
counsel 

Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A 
505 South Flagler Drive, Suite 600 I West Palm Beach, FL 33401 



INRE: 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. 502012CP004391XXXXNBIH 

ESTA TE OF SIMON L. BERNSTEIN, 

TRUSTEE'S SUPPLEMENTAL SUBMISSION TO COURT REGARDING 
MOTION TO VACATE IN PART ORDER PERMITTING RETENTION 

OF MRACHEK FIRM [DE 497) AND MOTION TO DISQUALIFY [DE 508] 

Ted S. Bernstein, as Successor Trustee of the Simon L. Bernstein Amended and Restated 

Trust ("Trustee"), submits his supplemental materials in connection with the hearing on February 16, 

2017, on William Stansbury's Motion to Vacate [DE 497] and the Motion to Disqualify [DE 503]. 

Both Motions are filed by a claimant, Stansbury, who is suing the Estate in an independent 

action seeking millions of dollars in damages. Stansbury seeks to prevent the Estate from retaining 

the counsel chosen by the Personal Representative and the beneficiaries to defend against Stansbury's 

==~~claims . .Thereis absolutely_llilillerit to the Motion,~lained in the Omnibu~onse [DE 507; 

Tab 5 in theBinderpreviously provided] and the Amended Motion for Sanctions Pursuant to Florida 

Statute §57.105 Against William Stansbury and Peter Feaman, Esq. [DE 526] 

In essence, Stansbury as the Plaintiff is trying to choose who can represent the Defendant 

Estate against from Stansbury's claims. Rather than have the Estate defended by its chosen counsel 

- lawyers who already have full knowledge of the facts and evidence. 1 Most importantly, tlte 

Mracliek Firm has never represented Stansbury in anything- so lte has no reason to complain. 

Mrachek has been involved in defending Stansbury's claims since March 2013, 
___ renresenting__most of the other defendants, handling all aspects of the litigation: interviewing 

witnesses; document production; motion practice, winning the dismissal of any derivative claims; 
deposing Stansbury; preparing for trial; conducting mediation. Indeed, the interim Curator appointed 
by this Court confirmed in a Motion for Stay that the Mrachek Firm's legal services to the other 
defendants enabled him to not retain separate counsel for the Estate, thereby saving the Estate from 
incurring fees. [Case 502012CA0013933 DE 215] 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

INRE: CASE NO. 502012CP004391XXXXNBIH 

ESTATE OF SIMON L. BERNSTEIN, 

PR'S STATEMENT OF ITS POSITION THAT THERE IS NO CONFLICT 
AND ms w AIVER OF ANY POTENTIAL CONFLICT 

I, Brian O'Connell, am the court-appointed Personal Representative ("PR") of The Estate 

of Simon L. Bernstein ("Estate"). Based upon the Will upheld during a probate trial conducted 

last December, resulting in a Final Judgment dated December 16, 2015, Simon Bernstein's 

children are the named devisees of certain personal property, but the sole residuary beneficiary 

of the Estate is the current trustee of the Simon L. Bernstein Amended and Restated Trust dated 

July 25, 2012 ("Trust"). That role is currently being fulfilled by Ted S. ~ernstein, as Successor 

Trustee ("Trustee"). 

There are certain persons who have asserted potential claims against the Estate. The 

largest such claim is an independent action styled William E. Stansbury, Plaintiff, v. Estate of 

Simon L. Bernstein and Bernstein Family Realty, LLC, Defendants, in the Circuit Court of the 

15th Judicial Circuit in and for Palm Beach County. Florida, Case No.: 50 2012 CA 013933 MB 

AN (the "Stansbury Lawsuit"). In that action, Stansbury is suing the Estate for more than $2.5 

million, asserting claims for breach of oral contract; fraud in the inducement; civil conspiracy; 

unjust enrichment; equitable lien; and constructive trust. Each of these claims arises from 

Starrsbury's-employment-with-and- involvement- in-an insurance businessJn-. which the....p_ri_nci_pal _____ _ 

shareholders were Ted Bernstein and Simon Bernstein. 

EXHIBIT 

i 1 
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RULES OF PROFESSIONAL CONDUCT· Rule 4-1.9 

dr those proceeding derivatively, must comply with 
applicable rules regulating notification of .. class· 
members and ·other procedural requirements· de
signed to· ensure adequate protection of ·the entire 
class. · · · 

Acquisition oi inter~st in litigatfon . . , . . 
· Subdiviii\on. (i) states the traditional general rijle 

t}lat lawyers .are ·prohibited from acquiring a pro
prietary interest in litigation. This general··:ruJ.e, 
which .·has its basis ~ common law champerty ·;md' 
maintenance, is subject to specific exceptio11s deve1-
oped in decisio'hal law and .continued in these 'rules, 
such ~ the exception for reasonable contingent fees 
set forth in rule .4-v-i.5 and the exception· for. <:ertain 
advances of the -costs· of litigation set forth iii. subdi
vision (e). 

This rule is not intended to apply to customary 
qualification and limitations in legal opinions and 
memoranda. 
Rep:1'esentation of insureds ·. . · 
. As with any representation of a client when an= 
other person or client is paying for. the representa-

'· . · tion, the r epresentation of .an insurec;l clieflt at the .. 
.request of th~ insurer c~eates a special need for the . . 
lawyer to be ,cqgnizant of th~ po~ntial for ethical : . ; . 
risks. The nature of the r.elationship betwe~n. ·a. . · 
lay.iyer and 11' client can' lead 'to the insured or the . 
insurer . naving expectatloris inconsistent .. With : the . 
dut' cif' the la er •to ma.inui.in Conti ' ,, , I 
conflicts o~ interest, an~ otherwise comply · with 

. 'professional ·sta11dards . . VVhen a lawyet undertakes : . 
~the representation .of 'an insured client ·at the · ex- . ·. 

pense· of the insurer, the lawyer should. aace.rtain . 
· · . whether the lawY~ will · be representing both the. . ~;,. 

, ;tnsµred:imd the insurer, or only the, insured. Com- ·· .:: 
' . mrutjcation .with both the insured and . the wsqrer,. . . "l 

promotes their m~tual understanding of the role of , 
the lawyer in the particular representation. . The ..... 

· Statement of In~w:~d , Qlient·~". ~ights ~as· be~n de~ '.': · '. 
veloped to facilitate the lawyer's performatwe: of . . 
ethical ·responsib~ties. The highly variable natU:re· ·· 

·,. of insurance and -the responsiveness of· the insur-
. ance mdustry in developing n~w"types of •covera:ges" .. 
for risks arising in the dynamic American economy u·· ... 

· render . i~ impracti.cal ~ :estaplish a statement ·of 
·rights applicable to a,U forms .of insurance.· The 
Statemeqt o~. lnsll!ed .Client's Rights is int~;ide.d .to 
apply to personal injury and pr9perty damage tort 

· .ca.se~. · It is not intended to· apply· to workers' 
compensation cases: Even in that relatively narrow 
area of insurance coverage, there i~ variability · : 

· .. ·amorig policies: For that reason, the s.tatem~nt is : .• 
. . necessarily broad. · It is· the ~esponsibility of the 

lawyer to explain the statemept to. th~ insured. . In 
.. particular cases, the., lawyer way need to. pro~de . 
' additional informatioh to the insured. · · ·· · · : · 

· Bec.~us~. the putji~~~.o~ tht: s~~m~nt i~ to ·~.sist '·.' '.' 
layperaons in understanding' th~ir basic 'rights as · ' ·· 
clients, •it is 11ecessarily . abbreviated. Althbugh . 
breVity p1·omotes -the purpose for which the· stat'c
mene was ·developed, it also necessitates incomplete- · . 

:". ness. For these reasons, it is ·&pecifically proviqe(i :. · 
.. " . th~t the ·statement shaµ no~ serve to establish any . 
, · r: legal rights . t>r .duties; nor create any presumption · . 

that an existing legal or . .. ethical duty .has been 

breached. . AS ·a result, the statement and its con
tents should not be invoked by opposing· parties as 
grounds for disqualification o:f a lawyer or for proce
duril.l purposes . . · The purpose · of the statement 

·would be subverted if it Muld be used in 'such a 
manrter . 

The statement. is· to be sign~d by the ·1a:wyer to· 
establish that: it was timely pl'ovided to·the insured, 
but the insure? clien~ is not re'quired to sign it. It 
:iS. in the best'interest.s of tbe:)awyer to . have the 
in.sured client sign the statement ·to··avoid' future 
questions,. but it is considered impracticil to r equire 
the JawY.er to obtain the i1¥3ured client's signature µi 
all instances: · · . · ·· · .. · .. • 

Establfalunerit of th'Ei . staterrient: and the duty to 
provide it ' to a~ insur~d l in toit . cases' mvolying 
personal injucy or property dam.age should not 'be 
construed as lessebirig the ·duty 'of ·the lawjer fo 
inform clients t>f their rights in oth'er' circumstances. 
VVhen other ·ty:{>es of insuratice are involved, when· 
there are other third-party payors of'fe·es, or when 
multiple :clients :are represented, similar needs for 
fuliy Worming client.S• e:Xist,. as ·recogruzed 'in rules 
4-1.7(c) ~d ~1.8(f). · .· ... ;· · · 

l~putatio~ ·oi p~ohibitions .. 
Under subdivision (k), a prohibition on .cond~ct by 

an individual: lawyer -in su~divisions (a) through (i) 
also applies. to all lairyers. associa~µ in a firm with 
the .. ersonall rohibited .la er. For 1 
awyer in a firm may not .. enter into a . business 

trµsaction. with a client of another member of the 
firm without coi:nplying with subdivision (a) even if 
the first,lawy.er is not personally, .involved in the 
rep~e.sen~tion of ~he. ~ient. 

·, 

Rule 4-1;9; .. Conflict of Int~st; ·Former Client 
A la~er who J::i'~ f~~erly represeritM ~ client in a 

matt~;r, must ~9~ a#ei1"'~·ds: '.. · · ... · 
(a)° reraTiserit anothe~n· · th~~ 

substanti y related matter in which.- that person s 
interests are materially adverse to the interests .. of the 
former clieI?-t unless the"former client gives iiiformeq 
conseut >:: ' ' ' ' . . . ' ' ' . !'"". ' : ' .. 

(b) l!Be irifollnatioy ::r:ela$ng ·to tli~ .. rep~~sentation 
to the 'disadvant~~r the 1°former djent except as 
thes~ rul~s. would penajt,.pr r~quire ~th respect to a 
client .or when the informatiQn ·has ·become generally 
lrnown; or ' · · · : · . . .. : .. · · · · · · · 

(c) reveal llrfo:rn1ation .relating to ' the rept~senta
tion except )is :'.these. r,ules would permit . or ..require 
with respect ·to a client: .. · · · . · .. 
Amended.J:uly . .2a; 19~2.· effe.<;ti~e Jan: 1, 1993 (605 s~.2J 252); 
April 25, 2002· (820 So.2d 210); .March 23, .iW06, eff~ctiy~ May 
22, 2006 (933 So.2cl.41.7); Nov,_,J.9, 2009, effective Feb. 1, 2010 
(24 Sq.S<i .~3);.;·M~y 29, 201~, effecti:\'.~ Ju,ne 1, 2014 (149 So.Sd 
541). '' '. " ,.,._ ' 

. .:., .... ; ·:::·com~en( :.; ,. . 
Aftel! termination of a client-l!lwyer. r elationship, 

a lawyer may not represent another client except in 
conformity ·with this rule. The principles · in rule 
4-1:'.7 determine .whether the interests of the pres-· 
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INRE: 

IN THE cmCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. 502012CP00439 J XXXXNBIH 

ESTATE OF SIMON L. BERNSTElN, 

AMENDED MOTION FOR SANCTIONS PURSUANT TO FLORIDA STATUTE 
§57.105 AGAINST WILLIAM STANSBURY AND PETER FEAMAN, ESQ. FOR 
FILING MOTION TO VACATE IN PART ORDER PERMITTING RETENTION 
OF MRACHEK FIRM [DE 497] AND MOTION TO DISQUALiFY [filed 11-28-16]; 
AND FOR STANSBURY'S FILING RESPONSE IN OPPOSITION TO MOTIONS 
TO APPOINT ADMINISTRATOR AS LITEM [DE 471] AND TO RATIFY AND 

CONFIRM APPOINTMENT OF TED S. BERNSTEIN AS SUCCESSOR TRUSTEE 
OF THE SIMON BERNSTEIN AMENDED AND REST A TED TRUST fDE 495 1 

Ted S. Bernstein, as Successor Trustee of the Simon L. Bernstein Amended and Restated 

Trust ("Trustee"), moves for sanctions against Claimant, William Stansbury and his counsel, Peter 

Feaman, Esq. of the law firm Peter M. Fcaman, P.A., for violating sections 57.105(1) and/or (2). In 

addition to the argument set forth herein, Trustee incorporates his Omnibus Response and Reply 

Memorandum filed November 28, 2016. In support of sanctions, Trustee states: 

INTRODUCTION 

William Stansbury and his counsel, Peter Feaman, Esq. (collectively "Stansbury"), have been 

the thorn in the side of this modest estate1 for rooce than four years. Stansbury filed a multi-million 

dollar claim against the decedent, and is continuing that claim against the Estate, but has refused to 

settle or try the case. Instead, Stansbury has simply opposed (or ignored) everything that the Trustee 

has tried to accomplish to lower the expenses of the case and conclude the administration. 

1 The Inventory filed by the current Personal Representative, Brian O'Connell, lists the total 
assets of the Estate of Simon L. Bernstein at $1,121,325.51. Removing the illiquid assets, the Estate 
now has only a few hundred thousand doll:m in cash. The remaining assets, including a second 
mortgage on Eliot Bernstein's home and certain claims, are of dubious value. By the time Stansbury's 
claim is tried, and given the high costs of administering this Estate, there likely will be very little 
remaining in the Estate (other than the Estate's fee claims against Stansbury). 
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