
IN THE CIRCUIT COURT OF THE

FIFTEENTH JUDICIAL CIRCUIT, IN AND

FOR PALM BEACH COUNTY, FLORIDA.

CASE NO. 502012CP004391XXXXNB-IH

Probate – Judge John L. Phillips

IN RE:

ESTATE OF SIMON L. BERNSTEIN,

______________________________/

MOTION TO RATIFY AND CONFIRM APPOINTMENT

OF TED S. BERNSTEIN AS SUCCESSOR TRUSTEE OF TRUST

WHICH IS SOLE BENFICIARY OF THIS ESTATE

Ted S. Bernstein, Successor Trustee of the Simon Bernstein Amended and Restated Trust

Agreement dated July 25, 2012 ("Simon's Trust"), which is the sole residuary beneficiary of the

Estate, files this Motion to Ratify and Confirm Appointment of Ted S. Bernstein as Successor

Trustee, and states:

1. A vacancy was created in the trusteeship of Simon's Trust after the named successor

trustees resigned.  Robert Spallina resigned initially, leaving Donald Tescher as the sole remaining

trustee. There was no vacancy because one cotrustee remained in office. § 736.0704(2) ("If one or

more cotrustees remain in office, a vacancy in a trusteeship need not be filled. A vacancy in a

trusteeship must be filled if the trust has no remaining trustee.").

2. Mr. Tescher then resigned, which created a vacancy which had to be filled.  Section

736.0704(3) provides:

(3) A vacancy in a trusteeship of a noncharitable trust that is required to

be filled must be filled in the following order of priority:

(a)  By a person named or designated pursuant to the terms of

the trust to act as successor trustee.
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(b)  By a person appointed by unanimous agreement of the

qualified beneficiaries.

(c)  By a person appointed by the court.

3. Looking at these three methods in order, first, under section (3)(a), Simon's Trust

designated a method and manner of designating a successor trustee. There was no one named, but

under the terms of the Trust, Simon designated that Simon's "last serving trustee" may appoint his

or her successor trustee or a majority in interest of the beneficiaries may designate as successor.  In

this case, Mr. Tescher, as last serving trustee, appointed Ted S. Bernstein as his successor.  

4. That was a logical and sound choice, given the fact that: (i) there was pending

litigation against Simon L. Bernstein’s Estate and Trust, as well as the Shirley Bernstein Trust,

involving a business formerly operated by Simon and his son Ted; (b) the fact that Shirley Bernstein

had named Ted as the sole successor PR and sole successor Trustee in case of Simon's death; and

(c) in light of his knowledge, professional friendship and fiduciary relationship with both Simon and

Shirley during their lives.  Mr. Tescher determined and believed it was in the best interest of the

family and the beneficiaries to have Ted S. Bernstein serve as Successor Trustee of the Simon L.

Bernstein Trust.  

5. Mr. Tescher based his decision on his 40-plus year's experience as a lawyer with an

impeccable reputation and as one of the most well-respected trusts and estate lawyers in Palm Beach

County. He earned that reputation over many years, and notwithstanding the misguided beliefs of

Eliot Bernstein and William Stansbury (the only two people trying to win money from Simon's estate

through litigation of disputed claims), there is no reason to doubt Mr. Tescher's choice.  Mr. Tescher

confirmed and explained his view in an Affidavit (Ex. A) dated March 4, 2014.
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6. Mr. Tescher designated Ted as his successor trustee and resigned effective upon Ted's

acceptance of that role on February 3 2014. (Ex. B) Since February 3, 2014, Ted S. Bernstein has

been serving as successor Trustee, with the acknowledgment of the Court, and in the best interests

of the beneficiaries of the Trust.  There have been numerous attempts by Eliot Bernstein and William

Stansbury to remove Ted as Trustee, and to object to him serving. The last of these was a Petition

for Removal filed by Eliot, Case No. 502015CP001162XXXXNB IJ, dismissed with prejudice by

a final unappealed order dated April 8, 2016. 

7. Part of the basis for these challenges was a claim that Ted Bernstein was ineligible

for appointment under section IV.C.3 of the Trust, a clause designed to protect against adverse tax

consequences which do not exist here. Ted  Bernstein is eligible to serve and, indeed, was appointed

and is serving as the sole successor trustee of his mother's trust, which benefits the same ten people. 

Ted Bernstein and an expert witness retained by him believe there was no question as to his service

as trustee.

8. Regardless, to avoid any issue, reduce expenses and put to rest for all time any

concerns raised as to Ted S. Bernstein's service as Successor Trustee, the beneficiaries of the Trust

unanimously have agreed to ratify and confirm the appointment of Ted S. Bernstein.

9. Alternatively, section 736.0704(3) allows a successor trustee to be appointed by

unanimous agreement of the qualified beneficiaries. The Court having determined who are the

qualified beneficiaries and having appointed a Guardian ad Litem to represent the interests of Eliot's

children, the qualified beneficiaries of the Trust unanimously have agreed to appoint Ted S.

Bernstein as successor trustee, nunc pro tunc February 3, 2014.
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10. Finally, to remove any possible doubt, the Successor Trustee and all qualified

beneficiaries ask the Court to confirm the appointment and/or formally appoint Ted S. Bernstein

under section 736.0704(3) on the basis that his observed actions and the actions of his counsel have

clearly and undeniably demonstrated that he has acted in the best interests of the Trust and its

qualified beneficiaries.

WHEREFORE, Ted requests that this Court: (a) accept and approve the qualified

beneficiaries' ratification and confirm the appointment of Ted S. Bernstein; (b) accept and approve

the qualified unanimous agreement that Ted S. Bernstein be appointed as successor trustee, nunc pro

tunc February 3, 2014; and/or (c) enter an order appointing Ted S. Bernstein as Successor Trustee.

CERTIFICATE OF SERVICE

I CERTIFY that a copy of the foregoing has been furnished to parties listed on attached

Service List by: G Facsimile and U.S. Mail; G U.S. Mail; G E-mail Electronic Transmission; G

FedEx; G Hand Delivery this 10th day of August, 2016.

MRACHEK, FITZGERALD, ROSE, KONOPKA,

THOMAS & WEISS, P.A.

505 South Flagler Drive, Suite 600

West Palm Beach, FL 33401

(561) 655-2250 Telephone /(561) 655-5537 Facsimile

email: arose@mrachek-law.com

Attorneys for Ted S. Bernstein

By:  /s/ Alan B. Rose                                        

Alan B. Rose (Fla. Bar No.  961825)
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SERVICE LIST

Ted S. Bernstein

880 Berkeley Street

Boca Raton, FL 33487

Pamela Beth Simon

950 N. Michigan Avenue

Apartment 2603

Chicago, IL  60611

Eliot Bernstein

2753 NW 34th Street

Boca Raton, FL 33434

Jill Iantoni

2101 Magnolia Lane

Highland Park, IL 60035

Lisa Friedstein 

2142 Churchill Lane

Highland Park, IL 60035

Alexandra Bernstein

3000 Washington Blvd, Apt 424

Arlington, VA, 22201

Eric Bernstein

2231 Bloods Grove Circle

Delray Beach, Fl 33445 

Michael Bernstein

2231 Bloods Grove Circle

Delray Beach, Fl 33445 

Matt Logan 

2231 Bloods Grove Circle

Delray Beach, Fl 33445 

Molly Simon

1731 N. Old Pueblo Drive

Tucson, AZ 85745

Daniel Bernstein, a Minor

c/o Eliot and Candice Bernstein, 

   His Parents and Natural Guardians

2753 NW 34th Street

Boca Raton, FL 33434

Jacob Bernstein, a Minor

c/o Eliot and Candice Bernstein, 

   His Parents and Natural Guardians

2753 NW 34th Street

Boca Raton, FL 33434

Joshua Bernstein, a Minor

c/o Eliot and Candice Bernstein, 

   His Parents and Natural Guardians

2753 NW 34th Street

Boca Raton, FL 33434

Julia Iantoni, a Minor

c/o Guy and Jill Iantoni,

   Her Parents and Natural Guardians

2101 Magnolia Lane

Highland Park, IL 60035

Max Friedstein, a Minor

c/o Jeffrey and Lisa Friedstein, 

   His Parents and Natural Guardians

2142 Churchill Lane

Highland Park, IL 60035

Carley Friedstein, a Minor

c/o Jeffrey and Lisa Friedstein,

   Her Parents and Natural Guardians

2142 Churchill Lane

Highland Park, IL 60035

Eliot I. Bernstein

2753 N.W. 34th Street

Boca Raton, FL 33434

(561) 245-8588 - Telephone

(561) 886-7628 - Cell

(561) 245-8644 - Facsimile

Email: Eliot I. Bernstein (iviewit@iviewit.tv)
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Peter M. Feaman, Esq.

Peter M. Feaman, P.A.

3695 West Boynton Beach Blvd., Suite 9

Boynton Beach, FL  33436

(561) 734-5552 - Telephone

(561) 734-5554 - Facsimile

Email:  pfeaman@feamanlaw.com;

 service@feamanlaw.com; 

mkoskey@feamanlaw.com 

Counsel for William Stansbury

William H. Glasko, Esq.

Golden & Cowan, P.A.

17345 S. Dixie Highway

Palmetto Bay, FL 33157

(305) 856-5440 - Telephone

(305) 856-9388 - Facsimile

Email: eservice@palmettobaylaw.com;

 bill@palmettobaylaw.com;

 tmealy@gcprobatelaw.com 

Counsel for Lisa Sue Friedstein, individually and

as trustee for her children, and as natural guardian

for M.F. and C.F., Minors; Jill Marla Iantoni,

individually and as trustee for her children, and as

natural guardian for J.I. a minor

Irwin J. Block, Esq.

700 South Federal Highway, Suite 200

Boca Raton, FL 33432

(561) 910-3071 - Telephone

(561) 910-3080 - Facsimile

Email: ijb@ijblegal.com

Counsel for Tescher & Spallina

Robert Spallina, Esq.

Tescher & Spallina

Boca Village Corporate Center I

4855 Technology Way, Suite 720

Boca Raton, FL  33431

Donald Tescher, Esq.

Tescher & Spallina

Boca Village Corporate Center I

4855 Technology Way, Suite 720

Boca Raton, FL  33431

Benjamin P. Brown, Esq.

Matwiczyk & Brown, LLP

625 North Flagler Drive, Suite 401

West Palm Beach, FL 33401

(561) 651-4004 - Telephone

(561) 651-4003 - Facsimile

Email: attorneys@matbrolaw.com 

Curator for the Estate of Simon Bernstein

John P. Morrissey, Esq.

330 Clematis Street, Suite 213

West Palm Beach, FL 33401

(561) 833-0766 - Telephone

(561) 833-0867 - Facsimile

Email: John P. Morrissey

(john@jmorrisseylaw.com)

Counsel for Molly Simon, Alexandra Bernstein,

Eric Bernstein, Michael Bernstein
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