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STATUTES:  

Section 733.502 of the Florida Probate Code 

 

F.S. §733.107(2)  
 

RULES:  

Florida Rules of Civil Procedure 1.200 
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System Fraud Policy1  

CONSTITUTIONAL PROVISIONS 

US CONSTITUTION 5TH AND 14TH AMENDMENTS 

FLORIDA CONSTITUTION - DUE PROCESS  

PRELIMINARY STATEMENT 
 
                                                 
1http://www.jud6.org/News/StateCourtsSystemFraudPolicy.pdf  



This is an Appeal of a Final Judgement and Order of Judge John Phillips dated 

December 16, 2015 deemed a Final Order under Florida Rules of Appellate 

Procedure 9.170.  This Court also has jurisdiction under Florida Rules of Appellate 

Procedure 9.0309b0(1)(A) and 9.110(a)(1).  

The Scope of Review is established by Florida Rules of Appellate Procedure 

9.110(h) and 9.170(e).  

Appellant Eliot Bernstein is referred herein as “Appellant” and Appellee Ted 

Bernstein referred as Appellee.  

The Record on Appeal consists of 2 parts, ROA1 shall refer to the Record on 

Appeal in Case No. CASE NO. 502011 CP000653XXXXSB  which is the Shirley 

Bernstein Estate and Trust case while ROA2 shall refer to the Record on Appeal in 

Case No.  502014CP003698XXXXNB which is a separate case created by Alan 

Rose for Ted Bernstein at the direction of Judge Colin.  

Appellant maintains an objection and claim of prejudice for the record prohibiting 

Appellant from full and fair litigation for being denied access to the Index and 

Records on Appeal from the Simon Bernstein Estate case No. 

502012CP004391XXXXSB which is the case that was noticed for Case-

Management on the date the Trial Order was issued and that while testamentary 

documents from the Simon Bernstein Estate case and Simon Bernstein Trust case 

No. 502015CP001162XXXXNB are part of the Final Judgement on Appeal, 



Appellant has been denied as an indigent litigant pro se access to these Records 

and Indexes certified by 15th Judicial Circuit Clerk Sharon Bock despite repeated 

requests.  

Appellant further notes an objection and preservation for the record as set out 

herein for prejudice on appeal due to the fraud upon the Court in the lower tribunal 

which has yet to be fully corrected impacting Appellant’s rights herein. Appellant 

seeks full compliance by this Court and all entities with the State Court Fraud 

Policy herein. See, Office of the State Courts Administrator, September 27, 2012 

Memo at 

http://iviewit.tv/Simon%20and%20Shirley%20Estate/Florida%20State%20Courts

%20System%20Fraud%20on%20the%20Court%20Policy%20Procedure.pdf  

STATEMENT OF THE CASE AND FACTS 
 

Nature of the Appeal and Standard of Review 

This is an appeal from a Final Judgment of a One-Count Validity trial entered by 

Judge John Phillips of the North Branch, 15th Judicial Circuit on December 16th, 

2015 which determined after a “pre-judged” and “predetermined” Trial held on the 

day before on December 15th, 2015 erroneously limited to “one day” the “validity” 

of certain Testamentary instruments ( Wills and Trusts ) of Shirley and Simon 

Bernstein and made other findings regarding Ted Bernstein purporting to act in 



various fiduciary capacities herein as Trustee and Personal Representative in the 

Shirley Trust and Estate case and Trustee in the Simon Bernstein Trust case and 

his involvement in certain frauds. Attorney Brian O’Connell is the Personal 

Representative in the Simon Bernstein Estate case who abandoned the Estate of 

Simon Bernstein at the validity trial and did not appear nor participate in the 

“validity” Trial whatsoever despite having filed before Trial to remove Ted 

Bernstein as Trustee claiming Ted was not a “valid” trustee in the Simon Bernstein 

Trust, see ROA2 #001041 - #001062 (See Affirmative Defense O’Connell 

#001068.) 

Appellant Eliot Bernstein is one of five natural children to the marriage of Shirley 

and Simon Bernstein and a named Beneficiary in the Shirley Bernstein Estate, 

Estate of Simon Bernstein, Shirley Bernstein Trust and Simon Bernstein Trust.  

Appellant Eliot Bernstein was forced to Trial acting pro se as an indigent litigant 

after repeatedly being denied “interim” distributions by the lower tribunal to afford 

counsel despite the costs mainly due to fraud on the beneficiaries and the court by 

the fiduciaries and attorneys at law and then being denied a continuance before 

Trial to have Texas counsel admitted pro hac vice to represent Eliot Bernstein’s 

three minor children.  



The standard of review for the legal conclusions in the Final Judgement on appeal 

is de novo and lacking in competent substantial evidence to permit a rational trier 

of fact to reach the conclusion that was reached.  

As the scope of review provides for review of other rulings the standard of review 

abuse of discretion by the lower tribunal.  

Factual Background 

This is an appeal of a “one-day” validity trial of One Count of a complaint which 

purported to determine certain testamentary instruments, Trusts and Wills, of 

Shirley and Simon Bernstein.  

Appellant Eliot Bernstein is one of five natural children born to the marriage of 

Shirley and Simon Bernstein. Shirley Bernstein pre-deceased her husband Simon 

passing away in December of 2010 while Simon Bernstein passed away in 

September of 2012.  

Simon Bernstein had been a very successful Insurance businessman and Pioneer of 

Multi-Billion dollar Proprietary Insurance Plans for high net worth individuals for 

nearly 50 years, a national leader in sales of life insurance and having amassed 

significant wealth during his lifetime and having created various companies and 

entities to protect his wealth and provide for estate planning throughout his life. 

ROA1 pages ____. COPIES of alleged Financial records produced thus far show 

Simon’s one company “Life Insurance Concepts” ( LIC ) earning over $38 Million 



and 39 Million in gross revenue in years 2008, 2009 respectively with Simon 

drawing over $4 Million in salary in one year alone. Appendix 1 Pages ____. 

Simon Bernstein also invested monies and together with Shirley Bernstein owned 

two multimillion dollar debt free known real properties prior to their passing, a 

beach-front condo in Boca Raton at the Aragon on Ocean Boulevard listed at 

nearly $2 Million dollars ( See Appendix pages ) and a homestead estate home at 

the prestigious Saint Andrews Country Club at 7020 Lions Head Lane, Boca 

Raton, Fl listed at $3.2 million prior to his passing. See Appendix pages ---.  

Simon Bernstein later became an initial seed funding investor in technologies 

invented and developed by his son Appellant Eliot Bernstein with patents pending, 

known as “Iviewit Technologies” which had been valued in the “hundreds of 

billions” by leading experts in the industry and tested, used and validated at a 

company called Real3d Inc., (a consortium of Lockheed Martin 70%, Intel 20% 

and SGI 10%) on property owned by Lockheed Martin located in Orlando, Florida, 

Real3d Inc., Simon Bernstein was a 30% shareholder in Iviewit Stock and the 

Intellectual Properties filed worldwide which was handled by the Proskauer Rose 

law firm. See, ROA1 pages #000625 - 000650 and #000859 - #000882.  

Simon Bernstein undertook specific Estate planning to protect his interests 

including a Will and Estate Planning performed by Proskauer Rose. Upon his 

passing in 2012, a copy of a 2000 Will of Simon Bernstein was filed by an 



unknown entity in the Palm Beach County Probate Courts. See, Proskauer Will at 

ROA1 pages #000296 - 000299.  

Simon Bernstein’s planning also specifically provided for the needs of his son 

Appellant Eliot Bernstein and wife Candice Bernstein and their 3 minor children 

contemplating the complexity of the “Iviewit” matters after theft of the 

technologies and intellectual properties had occurred and Appellant’s family mini-

van was car-bombed in Boynton Beach, Florida on or around 2005. See, ROA1 

Page #000136.  The Proskauer Rose law firm was directly implicated in the theft of 

the technologies and intellectual properties. See, _________ The “Iviewit” thefts 

and related matters had been reported by Appellant to a variety of federal and state 

investigative authorities and Appellant had directly worked providing case 

information to FBI Agent Stephen Luchessi of the West Palm Beach FBI Field 

Office and another agent as well with certain matters ultimately being elevated to 

the highest levels in the US Justice Department and USDOJ Inspector General as 

the “Iviewit” technologies in addition to massive value in the private sector also 

had a mass of applications for Defense and Space industries as well. See, 

___________ 

This specific planning by Simon Bernstein included but was not limited to an 

Advanced Inheritance Agreement ( AIA ). (See ROA1 Pages #000313 - #000318) 

as well as the formation of certain Trusts in the name of Appellant’s minor 



children, Josh, Jake and Danny Bernstein and the formation of certain entities such 

as Bernstein Family Holdings Inc., Bernstein Family Investments, and Bernstein 

Family Realty. See, Appendix #17.  This planning also included the payment for 

Appellant’s home in Boca Raton, Fl at 2753 NW 34th St_______________, Boca 

Raton, Fl owned through Bernstein Family Realty which is owned by Appellant’s 

three minor children, through Trusts held currently at Oppenheimer and subject to 

related litigation Case Nos.;  502014CP002815XXXXSB; 

502010CP003123XXXXSB; 502010CP003125XXXXSB; 

502010CP003128XXXXSB. 

Prior to Simon’s passing, Appellant had been receiving at least $100,000.00 ( one-

hundred thousand ) per year according to this Advanced Inheritance Agreement.  

After Shirley Bernstein passed away in December of 2010, Appellant and others 

noticed the significant toll this loss had on the life of Simon Bernstein. See ______ 

Apparently, Simon Bernstein also was having significant pressures from some of 

Appellant’s siblings during this time with Appellant later discovering after 

Simon’s death that Appellant’s sister Pamela Bernstein Simon living in the 

Chicago area had found out through one of Simon Bernstein’s other Estate 

Planners attorney Robert Spallina that Simon and Shirley had disinherited Pamela 

Simon and her children from taking under Trusts and Wills due to the significant 



income her family had received being in business with Simon Bernstein for years. 

Cite to Spallina Communication - Pam Letter.  

Before Appellant became aware of these facts after Simon’s passing, Appellant 

had previously been contacted by Simon during his lifetime in on or about May of 

2012 to join a family conference call attempting to resolve certain family matters 

by making some changes to certain Trust agreements from Shirley Bernstein who 

had passed in 2010. Simon was not aware that Appellant had not been receiving 

any documentation and information from Simon’s Estate Planners attorneys 

Donald Tescher and Robert Spallina of the law firm Tescher & Spallina. 

Ultimately, Appellant received some form of “Waiver” from the Tescher & 

Spallina law firm in relation to the Shirley Bernstein Estate which Appellant had 

signed Not Notarized and with the attached condition that Appellant receive all the 

Documentation and records that had not been provided. See, ___________ 

Just a few short months later in Sept. 2012, Simon Bernstein was taken to the 

hospital in Boca Raton, Florida in emergency condition.  Appellant spent 

substantial hours at the hospital speaking to Simon’s heart specialist who had 

cleared Simon of a heart incident but had Simon undergoing other testing. Ted 

Bernstein had been called about the incident but did not show up to the hospital 

during the daytime.  



Appellant was later called back to the hospital in the late hours on a “Code Blue” 

and upon arriving at the Hospital was initially restricted from access to Simon by 

Hospital staff claiming “Security” was involved due to a possible “poison”.  Ted 

Bernstein was now at the hospital and after Simon was declared deceased Ted 

Bernstein had made claims of possible “murder” of Simon indicating his attorneys 

would “handle” things with the police and Palm Beach County Sheriffs. Appellant 

was directed back to Simon’s home at 7020 Lions Head lane where he noticed that 

Simon’s entire Computer hard drive and computer Records which contained 

valuable business information including “Iviewit” information had been 

completely wiped clean. ROA1 See May 2013 Emergency Petition Paragraphs xx 

pages xxx  

Thus beginning at the 7020 Lions Head Lane home of Simon Bernstein on the 

night of Simon’s passing in Sept. 2012 up to and including the present has been an 

ongoing and continuous series of actions by Ted Bernstein and parties working in 

concert with Ted Bernstein to make false claims about who had fiduciary powers 

in the Estate, deny records and information to Appellant and deny and delay rights 

of inheritance to Appellant Eliot Bernstein.  

  

SUMMARY OF ARGUMENT 
 
 



 

ARGUMENT 

I. The lower tribunal acted illegally and in violation of Florida 

Rules of Civil Procedure by Ordering a Trial in a complex 

case not noticed to be heard, abusing its discretion and 

violating procedural and substantive due process including 

but not limited to denying Appellant the fair right and 

opportunity to be heard at a Case-Management Conference 

and at trial.  

Florida Rules of Civil Procedure 1.200 provides in part that, “PRETRIAL  

PROCEDURE (a) Case Management Conference. At any time after responsive 

pleadings or motions are due, the court may order, or a party, by serving a notice, 

may convene, a case management conference. The matter to be considered shall 

be specified in the order or notice setting the conference.” ( emphasis added ).  

Procedural due process is a constitutional guarantee. See, e.g., Vollmer v. Key 

Dev. Props., 966 So.2d 1022 (Fla. 2 nd DCA 2007). 

In this case, the lower tribunal clearly Ordered a Trial in a case that was not 

noticed for Case-Management in violation of the Rules of Procedure, procedural 



due process and then denying Appellant a fair opportunity to be heard to clarify the 

matter violating substantive due process. See, Appendix Sept. 15th Transcript 

“Fundamental to the concept of due process is the right to be heard. The right to be 

heard assures a full hearing before a court having jurisdiction of the matter, the 

right to introduce evidence at a meaningful time and in a meaningful manner, and 

judicial findings based upon that evidence. It includes also an opportunity to cross-

examine witnesses, to be heard on questions of law, and the right to have judgment 

rendered after trial.” (citations omitted) Brinkley v. County of Flagler, 769 So.2d 

468 (Fla. 5th DCA 2000). 

The right to be heard is so instrumental that error need not be preserved. “[T]he 

denial of a party's right to be heard — even if unpreserved — constitutes per se 

reversible error and, therefore, can be raised at any time.”K.G. v. Fla. Dep’t of 

Children & Families, 66 So. 3d 366 (Fla. 1st DCA 2011), citing Vollmer v. Key 

Dev. Props., Inc., 966 So. 2d 1022, 1027 (Fla. 2d DCA 2007). 

"The constitutional guarantee of due process requires that each litigant be given a 

full and fair opportunity to be heard… The violation of a litigant’s due process 

right to be heard requires reversal.” Vollmer v, Key Dev. Props., 966 So.2d 1022, 

1027 (Fla. 2nd DCA 2007). See also, Minakan v. Husted, 27 So. 3d 695 (Fla. 4th 

DCA 2010)”. 



“The goals of these procedural rules are "to eliminate surprise, to encourage 

settlement, and to assist in arriving at the truth." Spencer v. Beverly, 307 So.2d 

461, 462 (Fla. 4th DCA 1975) (Downey, J., concurring), cert. denied, 314 So.2d 

590 (Fla. 1975). We recently reiterated those goals. “A search for truth and justice 

can be accomplished only when all relevant facts are before the judicial tribunal. 

Those relevant facts should be the determining factor rather than gamesmanship, 

surprise, or superior trial tactics. 

Dodson v. Persell, 390 So.2d 704, 707 (Fla. 1980).”,  

See, BINGER v. KING PEST CONTROL, 401 So.2d 1310 (1981). 

A. The lower tribunal abused its discretion and abandoned the truth seeking 

policy of the Courts and law of the Florida Supreme Court by failing to 

determine outstanding Discovery and the need for pre-trial Depositions.  

Full and fair discovery is essential to the truth-finding function of our justice 

system, and parties and non-parties alike must comply not only with the technical 

provisions of the discovery rules, but also with the purpose and spirit of those 

rules.  

The search for truth and justice as our court system and constitution demand can be 

accomplished only when all relevant facts are before the judicial tribunal. Those 

relevant facts should be the determining factor rather than gamesmanship, surprise 

or superior trial tactics. 



Courts should not countenance or tolerate actions during litigation that are not 

forthright and that are designed to delay and obfuscate the discovery process. See, 

Bainter v. League of Women Voters of Fla., 150 So. 3d 1115, 1129 (Fla. 2014). 

An orderly trial is most likely to occur when the judge enforces discovery and 

pretrial orders strictly and requires each party to make full and proper disclosure 

before trial.  

The Fourth District Court of Appeal in Central Square Tarragon LLC v. Great 

Divide Insurance Company, reiterated the need to “strictly enforce” provisions of 

pretrial stipulations. This prevents last minute gamesmanship, and makes 

disruption of the trial and error on appeal less likely. Generally, last-minute 

additions of witnesses and substantial changes to testimony should not be 

admissible at trial. Failure to exclude such testimony prejudices the opposing party 

and constitutes reversible error.  

In this case, there was no Orderly pre-trial procedures which were abandoned in 

their entirety by the lower tribunal who Ordered a Trial in a case not even Noticed 

for Case Management.  

B. Pre-Trial Depositions in Trust and Will validity cases are proper.  

Pre-trial depositions in Trust and Will construction and validity cases are proper 

and the lower tribunal abused its discretion by denying these pre-trial Discovery 



procedures.  Although in the following case there existed the additional factor of 

witnesses in jeopardy of passing away before trial to also support the pre-trial 

deposition request, the Court noted, “The depositions were plainly within the 

general scope of discovery relating to the allegations in the second amended 

complaint. Fla. R. Civ. P. 1.280(b).”.  See, Toomey v. the Northern Trust Co., Etc., 

15-2813 (Fla. Dist. Ct. App. 2016). 

C. The lower tribunal abused its discretion and violated the Statewide Fraud 

policy of the Courts and Judicial Canons by failing to hold hearings to 

correct and eliminate the fraud in the cases and remove, sanction and 

report criminal misconduct of officers and fiduciaries of the court and 

subsequently failed to protect the litigants that were injured by the fraud, 

including six minor children. 

What? 

II. The lower tribunal abused its discretion by failing to mandatorily Disqualify 

both pre-trial and at trial. 

Judicial neutrality is critical to our legal system. Florida judges have the obligation 

to voluntarily recuse themselves for a variety of reasons, including bias or 

prejudice regarding a party or an economic interest in the matter. Canon 3E of the 

Florida Judicial Conduct Code applies to all.  



III. The lower tribunal abused its discretion by failing to grant a continuance for 

Appellant to have Texas counsel admitted pro hac vice for Trial denying 

counsel to three minor children at the hearing… 

“Factors to be considered in determining whether the trial court abused its 

discretion in denying the motion for continuance include whether the denial of the 

continuance creates an injustice for the movant; whether the cause of the request 

for continuance was unforeseeable by the movant and not the result of dilatory 

practices; and whether the opposing party would suffer any prejudice or 

inconvenience as a result of a continuance.” Fleming v. Fleming, 710 So.2d 601 

(Fla. 4th DCA 1998). 

In Strader v. Zeide, 796 So.2d 591 (Fla. 4th DCA 2001) although the trial court 

granted Plaintiff’s attorney’s motion to withdraw, it denied the request to stay the 

proceedings until the Plaintiff could obtain new counsel. The Appellate Court 

found that the “Plaintiff was prejudiced as a result of the trial court’s refusal to 

grant a continuance or allow the Plaintiff additional time to retain new counsel.” Id 

at 593. 

Without the benefit of counsel, the court found that the Plaintiff was unable to 

conduct a meaningful cross-examination. “This Court has noted that there are 

special circumstances which exist where the denial of a motion for continuance 



creates an injustice for the moving party and in such cases, it is the court’s 

obligation to rectify the injustice.” Strader at 593. 

“While trial courts necessarily enjoy broad discretion in deciding whether to grant 

or deny a motion for continuance, the exercise of that discretion is not absolute.” 

Rice v. NITV, LLC, 19 So.3d 1095 (Fla. 2nd DCA 2009); Baron v. Baron, 941 

So.2d 1233 at 1236 (Fla. 2nd DCA 2006).  

In determining whether the trial court has abused this broad discretion, the 

appellate courts consider the following three factors stated previously: 

 “1) whether the movant suffers injustice from the denial of the motion; 2) whether 

the underlying cause for the motion was unforeseen by the movant and whether the 

motion is based on dilatory tactics; and 3) whether prejudice and injustice will 

befall the opposing party if the motion is granted. Baron v. Baron, 941 So.2d 1233, 

1235-36 (Fla. 2d DCA 2006) (quoting Myers v. Seigel, 920 So.2d 1241, 1242 (Fla. 

5 th DCA 2006)).”  

In this case, not only did the lower tribunal abuse its discretion and act outside and 

in violation of  established Florida Civil Procedure law by Ordering a Trial in a 

case which was not noticed to be heard, the Trial Court further abused its 

discretion in denying a Continuance where Appellant had outside counsel 

attempting to come into the case pro hac vice denying Appellant counsel and more 

importantly, denying counsel to Appellant’s minor children.   



This is particularly true in a case where over 2 years had gone by from the time 

Appellant first notified the lower Court, then Judge Martin Colin and Judge David 

E. French, of direct fraud upon the Court involving the very attorneys and 

fiduciaries who allegedly prepared the documents sought to be validated until the 

time that Judge Martin Colin “suddenly” and “mysteriously” “Recused” within 24 

hours of denying a Mandatory Disqualification motion.  

Clearly there had been no “rush” to validate the alleged testamentary and trust 

documents for that 2 year period despite knowledge of fraudulent documents 

having been submitted to the court by fiduciaries and counsel and the brief delay of 

a 30 day continuance to allow counsel to be admitted pro hac vice for 

unrepresented minors would not have caused any undue delay or prejudice to the 

other parties.  

The Trial transcript is clear that Appellant and his three minor children were 

prejudiced by the denial of the continuance in being a non-attorney acting pro se 

during the complexities of a trial and three parties without representation and there 

is nothing in the record to show Appellant had engaged in any dilatory tactics nor 

that any of the other parties would be prejudiced.  

Under these circumstances, the denial of the motion for continuance was an abuse 

of discretion that must now be reversed and a new trial ordered.  



IV. The Trial Record clearly shows the bias and prejudice of the lower tribunal 

toward the Appellant and the lower tribunal’s abandonment of the truth 

seeking process. 

 What? 

V. Even the limited Records and Indexes provided and certified by Sharon Bock 

demonstrate the error and abuse of discretion of the lower tribunal in 

improperly limiting the Trial to “one-day” in advance which was clearly 

inadequate for appropriate witnesses and evidence including but not limited 

to the testimony of Donald Tescher, Karen Moran, Traci Kratish, Lindsay 

Baxley, Alan Rose, 

What? 

VI. The facts and records show that Ted Bernstein and his attorney Alan Rose 

sued improper parties that do not exist and thus lack the capacity to be sued 

depriving the court of subject matter jurisdiction and denying improper 

Notice to Appellant, Appellant’s minor children and others in violation of 

procedural and substantive due process. 

What? 



VII. The lower tribunal abused its discretion in failing to grant a new trial 

particularly where signed statements by the core attorneys involved in other 

fraud in the case, Tescher and Spallina, signed as attorneys at law and filed 

with the Court below in the Notice of Administration of the Estate of Simon 

Bernstein showed Appellant is a Beneficiary and where No Minor Children 

were ever Noticed as Beneficiaries and where Donald Tescher should have 

been allowed to be Deposed pre-trial but at minimum should have been a 

Witness at trial.  

 

A. The lower tribunal committed reversible error by failing to hold a hearing 

to determine the fraud.  

Factors the trial court should consider in determining whether to reopen the case to 

allow presentation of additional evidence include whether the opposing party will 

be unfairly prejudiced and whether it will serve the best interests of justice. 

Amador v. Amador, 796 So. 2d 1212 (Fla. 3d DCA 2001); Hernandez v. 

Cacciamani Dev. Co., 698 So. 2d 927 (Fla. 3d DCA 1997); Silber; Bieley v. 

Bieley, 398 So. 2d 932 (Fla. 3d DCA), review denied, 411 So. 2d 380 (Fla. 1981); 

Akins v. Taylor, 314 So. 2d 13 (Fla. 1st DCA 1975); see also Register v. State, 718 

So. 2d 350 (Fla. 5th DCA 1998). 



“ Moreover, given the allegations of fraud made by Robinson to support her 

motion, we think an evidentiary hearing was essential for the trial court to properly 

determine whether to grant the request to present the testimony of Adams. See 

Robinson v. Kalmanson, 882 So. 2d 1086, 1088 (Fla. 5th DCA 2004) ("A court 

can seldom determine the presence or absence of fraud without a trial or 

evidentiary proceeding.").” See,  

“This court and others have held that if a party files a motion pursuant to rule 

1.540(b)(3), pleads fraud or misrepresentation with particularity, and shows how 

that fraud or misrepresentation affected the judgment, the trial court is required to 

conduct an evidentiary hearing to determine whether the motion should be 

granted.[7]See Seal v. Brown, 801 So. 2d 993, 994-95 (Fla. 1st DCA 2001); St. 

Surin v. St. Surin, 684 So. 2d 243, 244 (Fla. 2d DCA *782 1996); Estate of Willis 

v. Gaffney, 677 So. 2d 949 (Fla. 2d DCA 1996); Dynasty Exp. Corp. v. Weiss, 675 

So. 2d 235, 239 (Fla. 4th DCA 1996); Townsend v. Lane, 659 So. 2d 720 (Fla. 5th 

DCA 1995); S. Bell Tel. & Tel. Co. v. Welden, 483 So. 2d 487, 489 (Fla. 1st DCA 

1986) ("[W]here the moving party's allegations raise a colorable entitlement to rule 

1.540(b)(3) relief, a formal evidentiary hearing on the motion, as well as 

permissible discovery prior to the hearing, is required."); Kidder v. Hess, 481 So. 

2d 984, 986 (Fla. 5th DCA 1986); Stella v. Stella, 418 So. 2d 1029 (Fla. 4th DCA 

1982); see also Robinson. Moreover, the courts have held that the hearing 



requirement applies when fraud is asserted as a grounds for relief under either rule 

1.530 or 1.540, Florida Rules of Civil Procedure. See Stella. The motion filed by 

Robinson sufficiently alleges fraud and demonstrates how it affected the judgment, 

thereby satisfying the requirement for an evidentiary hearing under either rule 

1.530 or 1.540.” 

 

CONCLUSION 

For all of the foregoing reasons, this Court should reverse the Final 

Judgment dated December 16, 2015 and remand the proceedings to the lower 

tribunal Disqualifying Judge John Phillips and ensuring the case is assigned to a 

non-conflicted Judge or other venue and non conflicted jurisdiction consistent 

with fundamental due process and for such other and further relief as may be just 

and proper.  
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RECORD APPENDIX 

 

# Document Record Page # Amount 

    

1 January 2012 Pam Simon Handwritten 
Letter and her Attorney Heriaud & 
Genin, Ltd. Nov 28, 2011 letter to 
Simon Placing Pressure on Simon to 
make changes after being told by 
Spallina without authorization from 
Simon that she and her children were 
cut out of Estate and Trusts of Simon 
and Shirley. 

Shirley Estate 
Record 
#002084 - 
002090 

 

2 Pleading Feb 14, 2014 “OBJECTION 
TO MOTIONS TO BE 
DISCHARGED AS COUNSEL 
AND/OR PERSONAL 
REPRESENTATIVES AND 
TRUSTEES IN·SIMON AND 
SHIRLEY ESTATES”  
#35 Simon LIC income 

Shirley Estate 
Record #2071 - 
in 2007-2008 

$7,875,933.33 

3 Zillow Price Listing by Nestler 
Poletto/Sothebys showing August 12, 
2012 Homestead Saint Andrews 
Country Club - 7020 Lions Head 
Lane, Boca Raton, FL 33496.  Listed 
by Simon days before his death at 
value of 3.2M sold for approx 1.1M 

Shirley Trust 
Record 
#001128 

$3,200,000.00 

4 Zillow Price Listing by Nestler 
Poletto/Sothebys showing listing of 

Shirley Estate 
Record 

$2,195,000.00 



Condominium on Feb 01, 2012 - 
Aragon Condominium 2494 S Ocean 
Blvd APT C5, Boca Raton, FL 33432.  
Sold for approx 1.1M 

#001118 - 
#001121 

5 Advanced Inheritance Agreement Shirley Estate 
Record 
#000313 - 
#000318 

 

6 Advanced Inheritance in May 06, 
2013 filed “EMERGENCY 
PETITION TO: FREEZE ESTATE 
ASSETS, APPOINT NEW 
PERSONAL REPRESENTATIVES, 
INVESTIGATE FORGED AND 
FRAUDULENT . 
DOCUMENTS SUBMITTED TO 
THIS COURT AND OTHER 
INTERESTED PARTIES, 
RESCIND SIGNATURE OF ELIOT 
BERNSTEIN IN ESTATE OF 
SHIRLEY 
BERNSTEIN AND MORE.”  

Shirley Estate 
Record 
#000650 - 
#000653 

 

7 Reference Simon Given Contact 
information for DOJ Inspector 
General Glenn Fine 

Shirley Estate 
Record 
#000146 - 
000147 

 

8 September 12, 2014 “PETITION TO 
REMOVE THEODORE  
BERNSTEIN AS ALLEGED 
SUCCESSOR TRUSTEE -  
EXHIBIT C 
ALLEGED FRAUDULENT 
INSURANCE CLAIM” 
SUBMITTED BY 
ATTORNEY AT LAW ROBERT L. 
SPALIJNA, ESQ. AND RELATED 

Shirley Estate 
Record 
#000414 - 
#000428 

 



CORRESPONDENCES 

9 May 06 2013 “EMERGENCY 
PETITION TO: FREEZE ESTATE 
ASSETS, APPOINT NEW 

PERSONAL REPRESENTATIVES, 
INVESTIGATE FORGED AND 
FRAUDULENT . 
DOCUMENTS SUBMITTED TO 
THIS COURT AND OTHER 
INTERESTED PARTIES, 
RESCIND SIGNATURE OF ELIOT 
BERNSTEIN IN ESTATE OF 
SHIRLEY 

BERNSTEIN AND MORE - V. 
ITEMS REMOVED FROM THE 
ESTATE POST MORTEM AND 
MORE” - Computers Simon Wiped 
Clean - All business records missing. 

Shirley Estate 
Record 
#000593 - 
#000595 

 

10 “MOTION TO COMPEl… - 
EXHIBIT 8 - INCOMPLETE 
OPPENHEIMER TRUST PAPERS 
AND BERNSTEIN 

FAMILY. REALTY LLC PAPERS 
SENT TO ELIOT.” 

Oppenheimer / Colin Fraudulent 
Documents 

Shirley Estate 
Record 
#001734 - 
001756 

 

11 “EMERGENCY PETITION TO: 
FREEZE ESTATE ASSETS, 
APPOINT NEW PERSONAL 
REPRESENTATIVES, 
INVESTIGATE FORGED AND 
FRAUDULENT 

DOCUMENTS SUBMITTED TO 
THIS COURT AND OTHER 
INTERESTED PARTIES, 
RESCIND SIGNATURE OF ELIOT 
BERNSTEIN IN ESTATE OF 

Shirley Estate 
Record 
#000247 - 
#000266 

 



SHIRLEY 

BERNSTEIN AND MORE 

EXHIBIT 10-TRIPP SCOTT 
LETTERS TO SPALLINA FOR 

DOCUMENTS, ETC.” 

Tripp Scott Letters 

12 2012 Will of Simon  Shirey Trust 
Record 
#001904 - 
#001912 

 

 ALL Alan Rose Notice of Witnesses - 
Exhibits for Trial  

  

    

 
 

APPENDIX 
 

App# Document Reference/Bates 
#’s 

Amount 

    

1 2006 IRS Form 1120S 
showing Gross Receipts of 
LIC Holdings 

Tescher and 
Spallina 
Production Bates 
#TS000925 

6,113,843.00 

2 2007 IRS Form 1120S 
showing Gross Receipts of 
LIC Holdings 

Tescher and 
Spallina 
Production Bates 
#TS002419 -  

$38,419,667.00 

3 2008 IRS Form 1120S 
showing Gross Receipts of 
LIC Holdings 

Tescher and 
Spallina 
Production Bates 
#TS002421 

$39,421,306.00 



4 2007 IRS 1099 Simon 
Bernstein showing income 
of  

Tescher and 
Spallina 
Production Bates 
#TS002961 

$8,795,654.45 

5 2008 IRS 1099 Simon 
Bernstein showing income 
of 

Tescher and 
Spallina 
Production Bates 
#TS002962 

$15,766,018.47 

6 Aug 31, 2012 Market 
Value Simon Wilmington 
Trust 49.5% owned by 
Simon Trust and 49.5% 
owned by Shirley Trust 
through Bernstein Family 
Investments. Simon Trust 
value Total Income and 
Total Principal =  

Tescher and 
Spallina 
Production Bates 
#TS004807-
TS004814  

$2 829 962 

7 Aug 31, 2012 Market 
Value Simon Wilmington 
Trust 49.5% owned by 
Simon Trust and 49.5% 
owned by Shirley Trust 
through Bernstein Family 
Investments. Shirley Trust 
value Total Income and 
Total Principal = Shirley 
Trust not Accounted for as 
NO Trust Accounting 
exists 
Simon Trust Accounting 
done by Ted shows no 
Wilmington accounts. 
No Simon Trust 
Accounting by Tescher 
Spallina in violation of 
Probate Rules and Statutes.

Tescher and 
Spallina 
Production Bates 
#TS004808-
TS004814  

$2 829 962 



8 February 18, 2014 
“ORDER ON PETITION 
FOR RESIGNATION 
AND DISCHARGE”  
Tescher and Spallina 
Discharge Order 

Simon Bernstein 
Estate Order 
Applies to ALL 
Simon and 
Shirley Bernstein 
Estate and Trust 
Records 

  

9 May 31, 2012 Tescher & 
Spallina Billing Record for 
Heritage Life Insurance 
Work 

TS005879   

10 Docs / Orders showing 
O’Connell’s Office had 
Inspected, Taken Custody 
of Items from Lion’s Head 
Lane 

  

11 NOTICE of ADMIN 
SIMON showing ELIOT 
as Beneficiaries and 
ONLY 5 Children as 
Beneficiaries 

  

12 Magically Timed Order of 
Admin by Unknown Judge 
from same date 

  

13 Tescher Deposition 
Transcript - ELIOT gets 
NO Opportunity to 
DEPOSE 

  

14 Transcript of Management 
Conference Sept 15, 2015 

  

15 Transcript of Colin Sept 
2013 Hearing - Colin never 
asks Ted why he wasn’t 
simply doing the Filings IF 

  



he was PR etc -  Holds off 
on April 9th and who does 
Filings etc -  No 
Testimony of Moran 
EVER before Colin 

16 Tescher & Spallina 
Production 

Tescher & 
Spallina 
Production all 
7202 Pages Bates 
#’d included in 
entirety by 
reference herein 
@ 
http://iviewit.tv/Si
mon%20and%20
Shirley%20Estate
/20140602%20P
RODUCTION%2
0OF%20DOCU
MENTS%20SIM
ON%20ESTATE
%20BY%20COU
RT%20ORDER
%20TO%20BEN
%20BROWN%2
0CURATOR%20
DELIVERED%2
0BY%20TESCH
ER%20AND%20
SPALLINA.pdf  

 

17 Corporate Records for 
Bernstein Family Realty, 
Bernstein Family 
Holdings, Bernstein 
Family Investments 

  

 General Financial Picture 
of Simon and Shirley 
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Form 11208 U.S. Income Tax Return for an S Corporation 
.... Do not file this form unless the corporation has filed 

OMB No. 15t5-0130 

Form 2553 to elect to be an S corporation. 
EXTENSION GRANTED TO 09/15/07 2006 Department of the Treasury 

Internal Revenue Service (77) 

For calendar year 2006, or tax year beginning SEPTEMBER 1, 2 0 0 6 , and ending DECEMBER 31, 2006 
A Effective date of S Name C Employer identification number 

election Use 

09/01/2006 
the IRS 

LIC HOLDINGS INC 20-5290314 label. 
B Business activity Other- Number, street, and room or suite no_ If a P.0- box, see instructions. D Date incorporated 

code number (see wise, 950 PENINSULA CORP. CIRCLE, SUITE 3010 09/01/2006 
instructions) print 

City or town, state, and ZIP code E Total assets (see instructions) or type. 
524290 BOCA RATON FL 33487 $ 3,383,779. 

F Check it (1) lX Initial return (2) LJ Final return (3) LJ Name change (4) LJ Address change (5) LJ Amended return 

G Enter the number of shareholders in the corporation at end of the tax year .................................................................................... ..,.. 13 
H Check if Schedule M-3 is required (attach Schedule M-3) ... ... . .. . . .. ... .. ... . .. . ... ... .. .. . .... ... .... . . . . . .. ... .... .. . ... . .......................................... LJ 

Caution: Include only trade or business income and expenses on lines 1a through 21. See the instructions for more information. 

1 a Gross receipts or sales 6 / 113 1 8 4 3 • b Less returns and allowances C Bal ... 1c 6,113,843 • 
2 Cost of goods sold (Schedule A, line 8) ..... .. ........................... .......... ..... ............ ........ .. ....... . ........... 2 

QI 
3 Gross profit Subtract line 2 from line 1c 3 6,113,843. E ......... .... .... ..... .................... ..... ........... .......... 

0 
4 Net gain (loss) from Form 4797, Part II, line 17 (attach Form 4797) 4 (.) 

.E ....... ...... ......... .. .... ..... ... .................... 

5 Other income (loss) (attach statement) ........... ............ ........... ............. ........ ........ ...... .. .. . ................ 5 
6 Total income (loss). Add lines 3 through 5 ..... .... ...... ............ ... 6 6,113,843. 

Iii 7 Compensation of officers 7 200,000. 
c 8 Salaries and wages (less employment credits) 8 2,007,567. 0 ............... .... .. ......... ..... ...... .... .......... ......... ....... ...... .. 
s 9 Repairs and maintenance ................................. ........... ........ ............. . ........... 9 9,139. 
] 

............. 
10 Bad debts 10 

... 11 Rents 11 1,688. .2 

"' 12 Taxes and licenses . . . S..'l:' A..'l:'.1!:.t-t:J!:N'l:' ... J ......... 12 82,280 • c ... ............. ........... . ............... ..... .................... ....... 
0 13 Interest 13 6,476. ~ 
:I 14 Depreciation not claimed on Schedule A or elsewhere on return (attach Form 4562) 14 5,127. ... .... 
"' 15 Depletion (Do not deduct oil and gas depletion.) 15 ·= ........ ................ .............................................. .............. 

QI 16 Advertising 16 18,795. 
~ 

...... ................. ..... .............. ....................................................................... 
17 Pension, profit-sharing, etc., plans 17 

"' c 18 Employee benefit programs 18 0 ..... ....... .. .. .... ......................... ....... ... .... 

n 19 Other clecluctions (attach statement) .............................................................. .STATEMENT2 19 2,302,973. 
:I 

4,634,045 • "ti 20 Total deductions. Add lines 7 through 19 ... 20 QI ................................................................................................ 
Q 21 Ordinary business income (loss). Subtract line 20 from line 6 21 1,479,798. ............... ..... ············ .................... ................ 

22 a Excess net passive income or LIFO recapture tax (see instructions) .. ······ 22a 

b Tax from Schedule D (Form 1120S) ......... ..... ................. ........ ........ . .... 22b I':,: 

c Add lines 22a and 22b ..... ..... ...... ..... . ............ ............................................ 22c 

"' 23 a 2006 estimated tax payments and 2005 overpayment credited to 2006 . ......... 23a 1~:~' .... c 
b Tax deposited with Form 7004 23b QI ........... ........ 

E 
>- c Creditfor federal tax paid on fuels (attach Form 4136) 23c 
Ill 
a. d Credit for federal telephone excise tax paid (attach Form 8913) 23d 
"ti 
c e Add lines 23a through 23d 23e Ill .... ... .......... ······· ................... ................. ..... ...... ............. .. ........ 

t::J 
.. 

>< 24 Estimated tax penalty (see instructions). Check if Form 2220 is attached ... 24 Ill ················· ......... .......... 
I-

25 Amount owed. If line 23e is smaller than the total of lines 22c and 24, enter amount owed .. ................. . ............ 25 
26 Overpayment. If line 23e is larger than the total of lines 22c and 24, enter amount overpaid .. 26 

27 Enter amount from line 26 Credited to 2007 estimated tax ... ··r Refunded ... 27 
Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and to the best of my knowledge and 
belief, it is true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge. 

Sign M?lY tne in.., a1scuss 

I 
this return with the 

Here ~ Signature of officer ~Title g~~:~:eh::i~~-)? 

Date OOvesDNc 

Preparer's ~ I Date ICheck if Preparer's 

Paid self- SSN or PTIN 
signature employed D P00127193 

Preparer's 
Firm's.name(or GOLDSTEIN LEWIN & co. 

Use Only yours rf self- ~ 
E-300 

EIN 
·~gioyedl.d 1900 N.W. CORPORATE BLVD. STE 59-2147155 
a ress, an 

(561)994-5050 ZIP code BOCA RATON 1 FL 33431-8502 Phone no. 

JWA For Privacy Act and Paperwork Reduction Act Notice, see the separate instructions. 
611701 

Form 11205 (2006) 
12-28-06 

1 

TS000925 
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Form 11208 
Department al the Treasury 
Internal Revenue Service 

U.S. Income Tax Return for an S Corporation 
.... Do not file this lorm unless the corporation has filed or is 

attaching Form 2553 to elect to be an S corporation. 
EXTENSION GRANTED TO 09/15/08 

For calendar year 2007, or tax year beginning d d , an en ing 
A S election effective date Name 

09/01/2006 Use 
the IRS 

B Business activity label. LIC HOLDINGS INC 
code number Other- Number, street, and room or suite no_ If a P.O. box, see instructions. (see instruction& 

52429 wise, 950 PENINSULA CORP. CIR., SUITE 3010 
c 

print 
City or town, state, and ZIP code Check if Sch. M-3 or type. 

attached I][] BOCA RATON FL 33487 

OMB No. 1545-0130 

2007 
D Employer identification number 

20-5290314 
E Date incorporated 

09/01/2006 
F Total assets _(see inslructions) 

$ 10,509,513. 
G Is the corporation electing to be an S corporation beginning with this tax year? LJ Yes LXJ No If ''Yes," attach Form 2553 if not already filed 

H Check if: (1) D Final return (2) D Name change (3) D Address change (4)00 Amended return (5) D Selection termination or revocation 
Enter the number of shareholders in the corporation at end of the tax year .. . . .. . . . . .... 13 
Caution: Include only trade or business income and expenses on lines 1 a through 21. See the instructions tar more information. 

., 
E 
0 
u 
£ 

"' ... 
c 
(I) 

E >- . 
<11 
a. 
"O 
c .. 
11! 
I-

1 a 
2 

Gross receipts 0r sales 3 8 , 41 9 , 6 6 7 • b Less returns and allowances C Bal 
~~~~~~~~~ 

3 
4 

5 

6 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Cost of goods sold (Schedule A, line 8) 

Gross profit. Subtract line 2 from line 1 c 
Net gain (loss) from Form 4797, Part 11, line 17 (attach Form 4797) 

Other income [loss) fattacn statement) 

Total income (loss\. Add lines 3 through 5 
Compensation of officers 

Salaries and wages (less employment credits) 

Repairs and maintenance 
Bad debts 

Rents 
Taxes and licenses 

Interest 

Depreciation not claimed on Schedule A or elsewhere on return (attach Form 4562) 

Depletion (Do not deduct oil and gas depletion.) 

Advertising 

Pension, profit-sharing, etc., plans 

Employee benet1t programs 
Other deductions (attach statement) 

Total deductions. Add lines 7 through 19 
Ordinary business income (loss). Subtract line 20 from line 6 

22 a Excess net passive income or LIFO recapture tax (see instructions) .. 

b Tax from Schedule D (Form 1120S) 
c Add lines 22a and 22b 

23 a 2007 estimated tax payments and 2006 overpayment credited to 2007 

b Tax deposited with Form 7004 
c Credit for federal tax paid on fuels (attach Form 4136) 

d Add lines 23a through 23c 

24 Estimated tax penalty (see instructions). Check if Form 2220 is attached 

S'I,'ATEMEN.T 1 

STATEMENT 2 ...... - .... 

. $TATE?ofEN.T ) 

S.TATEMENT .. 4 

22a 

22b 

23a 

23b 
23c 

25 Amount owed. If line 23d is smaller than the total of lines 22c and 24, enter amount owed 

26 Overpayment. If line 23d is larger than the total of lines 22c and 24, enter amount overpaid 

.... 1c 
2 

3 
4 

.... 6 
7 

8 

9 

10 

11 
12 

13 

14 

15 
16 

17 

18 

19 

..... 20 

21 

22c 

26 

27 Enter amount from line 26 Credited to 2008 estimated tax .... I Refunded .... 27 

Sign 

Under penallies of perjury, I declare that I have examined this return. including accompanying schedules and statements. and to lhe best of my knowledge and 
belief, it is true, correct, and complete Declaration of preparer (olher than taxpayer) is based on all information of which preparer has any knowledge. 

Here ~ --------~!----~ 
Signature of officer Date Tille 

Paid 
Preparer's ..,_ 
signature II"' 
Firm's.name (or GOLDSTEIN LEWIN & co. 

'

Check if 
self
employed 

Preparer's 
Use Only yours 1f self- lrrrrrrri.... 

:;'J;~f:.d~~d 11"'1675 N. MILITARY TRAIL, FIFTH FLOOR 

D 
EIN 

38,419,667. 

38,419,667. 
<1,520.> 
58,945. 

38,477,092. 
5,498,526. 
4,103,690. 

20 I 041. 

201,637. 
167,695 . 
118,560. 

61,587. 

106' 971. 

20,350. 
16,576,999. 
26,876,056. 
11,601,036. 

May the IRS .discuss 
this retum with the 

g~~g:rr~~h~~~.>7 
00Yes0No 

Preparer's 
SSNorPTIN 

P00127193 

59-2147155 
ZIP code BOCA RATON / FL 33486 Phone no. (561)994-5050 

JWA For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. 
711701 
12-28-07 

1 

Form 11205 (2007) 

TS002419 
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U.S. Income Tax Return for an S Corporation OMB No. 1545-0130 

Department of the Treasury 
Internal Hevenue Service (77) 

.... Do not file this form unless the corporation has filed or is 

attaching Form 2553 to elect to be an S corporation. 

EXTENSION GRANTED TO 09/15/09 
For calendar year 2008 or tax year beginning and ending 
A Selection effective date Name 

09/01/2006 Use 
the IRS 

B Business activity label. LIC HOLDINGS INC 
code number Other- Number, street, and room or suite no. If a P.O. box, see instructions. (see instructions) 

524290 wise·, 950 PENINSULA CORP. CIR. I SUITE 3010 print 
c Check if Sch_ M-3 or type. City or town, state, and ZIP code 

attached 00 BOCA RATON FL 33487 

2008 
D Employer identification number 

20-5290314 
E Date incorporated 

09/01/2006 
F Total assets (see instructions) 

$ 4,151,405. 
G Is the corporation electing to be an S corporation beginning with this tax year? LJ Yes LXJ No If "Yes," attach Form 2553 if not already filed 

H Check if: (1) D Final return (2) D Name change (3) D Address change (4)0 Amended return (5) D Selection termination or revocation 

Enter the number of shareholders who were shareholders during any part of the tax year .... 13 
Caution· Jnclude only trade or business income and expenses on lines 1a through 27 See the instructions for more information 

1 a Gross receipts or sales 3 9 1 4 21 1 3 0 6 . b Less retums and allowances C Bal .... 1c 39,421,306 . 
2 Cost of goods sold (Schedule A, line 8) 2 

QI 
3 Gross profit Subtract line 2 from line le 3 39,421,306. E 

0 
4 u Net gain poss) from Form 4797, Part 11, line 17 (attach Form 4797) 4 

E 
5 Other income (loss) (attach statement) STATEMENT 1 5 150,154. 
6 Total income (loss). Add lines 3 throuoh 5 .... ... 6 39,571,460. 

'ii) 7 Compensation of officers ST,ATE:MENT 2 7 9,402,142. 
c: 6 Salaries and wages (less employment credits) 8 5,391,007. 0 ., 

4,295. s 9 Repairs and maintenance 9 

~ 10 Bad debts 10 
~ 11 Rents 11 350' 691. J2 
"' 12 Taxes and licenses STAT~l>iENT 3 12 505,672. c: 

.!2 13 Interest 13 22,222. !) 
::i 14 Depreciation not claimed on Schedule A or elsewhere on return (attach Form 4562) 14 113,751. .:> 
"' 15 Depletion (Do not deduct oil and gas depletion.) 15 .!: 
II> 16 Advertising 16 194,719. QI 

!Q. 17 Pension, profit-sharing, etc., plans 17 103 f 791. 
"' c: 16 Employee benefit programs 18 
~ 
u 19 Other deductions (attach statement) . STATEMENT ... 4 19 21, 637 I 874 • 
:i 
"C 20 Total deductions. Add lines 7 through 19 .... 20 37,726,164. II> 
c 21 Ordinary business income (loss). Subtract line 20 tram line 6 21 1,845,296. 

22 a Excess net passive income or LIFO recapture tax (see instructions) .. 22a jBI b Tax from Schedule D (Form 1120S) 22b 

c Add lines 22a and 22b 22c 

"' 23 a 2008 estimated tax payments and 2007 overpayment credited to 2008 23a 
.... · 

c: 
b Tax deposited with Form 7004 23b 

iti 
II> 
E 

Credit for federal tax paid on fuels (attach Form 4136) 23c >. c ., 
a.. d Add lines 23a through 23c 23d 
"C ..... 

[j c: 24 Estimated tax penalty (see instructions). Check 1f Form 2220 is attached .... 24 ., 
)( 25 Amount owed. If line 23d is smaller than the total of lines 22c and 24, enter amount owed 25 ., 

...... 
26 Overpayment. If line 23d is larger than the total of lines 22c and 24, enter amount overpaid 26 

27 Enter amount from line 26 Credited to 2009 estimated tax .... I Refunded .... 27 
Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements. and to the best of my knowledge and 

Sign 
belief, it is true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge. 

May tne IA:;; discuss 

I 
this return with the 

Here ~ Signature of officer ~Title 
g~~g!'(~e~t~~fr .J? 

Date CXJvesDN~ 

Preparer's ~ 'Date rheck If Preparer's 

Paid self- SSN or PTIN 
signature employed D P00127193 

Prepare r's 
Flrm"sname(or GOLDSTEIN LEWIN & co. 

Use Only ~~~~i~'Ji'.'- ~167 5 N. MILITARY TRAIL FIFTH FLOOR 
EIN 

59-2147155 address. and: , 
ZIP code BOCA RATON / FL 33486 Phone no (561)994-5050 

JWA For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. 
811701 

Form 1120S (2008) 
12-31-08 

1 

TS002421 
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CONTACTS 
Private Client Advisor: 

()WILMINGTON 
TRUST 

Relationship Summary 

CARECE M. RUFE 

CORPORATE HEADQUARTERS 
Rodney Square North 
1100 North Market Street 
Wilmington DE 19890-0001 

IMPORTANT INFORMATION 
On July 1, 2012, Wilmington Trust converted to a new trust and investment management system. 
This statement is produced from our new system which reflects information in a slightly different 
format. Please note that year to date fields will include cumulative data with a start date of 
July 1, 2012, but will not include data or totals from the first six months of 2012. If you have 
any questions, please contact your relationship team. 

For clients invested in the Wilmington Trust Common Trust Funds, audited financial reports are 
prepared annually for the funds and are available to you at no charge. If you would like to receive 
copies of these reports, please contact your Relationship Manager. Wilmington Trust receives an 
administration fee from the common trust funds equal to 0.10% annually of the market value of the 
common trust funds held in client accounts. 

I llllll lllll lllll lllll lllll lllll 111111111111111111111111111111111 

088949-000 TT /SIMON L BERNSTEIN IRREVTR 

As of August 31, 2012 

302-651-8248 cruje@wilmingtontrust.com 

877-836-9206 www.wilmingtontrust.com 

1602671 02 AT 0.744 .. AUTO 9 1 4704 33496 000023999 OOOlN I 

'1111·'·'·1··'··l1·''·1'·1l11ld'l• 11••'11··'1'·1'l'·····l'l1llll 
SIMON L BERNSTEIN 
7020 LIONS HEAD LANE 
BOCA RATON FL 33496-5931 

) 
/ 

2012-09-0600001123100000 MSB1602671 0001 0001130206 000023999 00001500 088949-000 H 



-I 
en 
0 
0 
-1=>
co 
0 
co 

/ 0 WILMINGTON 
TRUST 

Market Value Summary 088949-000 TT/SIMON L BERNSTEIN IRREVTR 

As of August 31, 2012 

ASSET ALLOCATION 
CURRENTRELATIONSHIPMARKETVALUE: $2,829,962 

W] Equity 

g Fixed Income 

[fil Inflation Hedges 

• Hedged Strategies 

~ Cash & Currency 

D Other Assets 

MARKET VALUE (MIV) 
As of 7/31/20U 

NET CONTRIBUTIONS 
(WITIIDRAW ALS) 

TOTAL PRINCIPAL 
TOTAL INCOME 

TOTAL 

Net contribution/withdrawal figures include fees. Market value figure; include occruals. 

52,842,462 
($12,500) 

S2 829 962 

so 
so 

so 

0% 

0% 

0% 

0% 

100% 

MARKET VALUE (M/V) 
CHAi"lGE 

so 
so 

so 

MARKET VALUE (M/V) 
As of 8/31/20U 

$2,842,462 
($12,500) 

$2 829 962 

Page 1 of 7 

I llllll lllll lllll lllll lllll lllll lllll lllll lllll lllll lllll llll llll 
2012-09-0600001123100000 M5Bl602671 0001 0001130206 000023998 00001500 088949-000 H 
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CONTACTS 
Private Client Advisor: 

()WILMINGTON 
TRUST 

Relationship Summary 

CARECE M. RUFE 

CORPORATE HEADQUARTERS 
Rodney Square North 
1100 North Market Street 
Wilmington DE 19890-0001 

IMPORTANT INFORMATION 
On July 1, 2012, Wilmington Trust converted to a new trust and investment management system. 
This statement is produced from our new system which reflects information in a slightly different 
format. Please note that year to date fields will include cumulative data with a start date of 
July 1, 2012, but will not include data or totals from the first six months of 2012. If you have 
any questions, please contact your relationship team. 

For clients invested in the Wilmington Trust Common Trust Funds, audited financial reports are 
prepared annually for the funds and are available to you at no charge. If you would like to receive 
copies of these reports, please contact your Relationship Manager. Wilmington Trust receives an 
administration fee from the common trust funds equal to 0.10% annually of the market value of the 
common trust funds held in client accounts. 

I llllll lllll lllll lllll lllll lllll 111111111111111111111111111111111 

088949-000 TT /SIMON L BERNSTEIN IRREVTR 

As of August 31, 2012 

302-651-8248 cruje@wilmingtontrust.com 

877-836-9206 www.wilmingtontrust.com 

1602671 02 AT 0.744 .. AUTO 9 1 4704 33496 000023999 OOOlN I 

'1111·'·'·1··'··l1·''·1'·1l11ld'l• 11••'11··'1'·1'l'·····l'l1llll 
SIMON L BERNSTEIN 
7020 LIONS HEAD LANE 
BOCA RATON FL 33496-5931 

) 
/ 

2012-09-0600001123100000 MSB1602671 0001 0001130206 000023999 00001500 088949-000 H 
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/ 0 WILMINGTON 
TRUST 

Market Value Summary 088949-000 TT/SIMON L BERNSTEIN IRREVTR 

As of August 31, 2012 

ASSET ALLOCATION 
CURRENTRELATIONSHIPMARKETVALUE: $2,829,962 

W] Equity 

g Fixed Income 

[fil Inflation Hedges 

• Hedged Strategies 

~ Cash & Currency 

D Other Assets 

MARKET VALUE (MIV) 
As of 7/31/20U 

NET CONTRIBUTIONS 
(WITIIDRAW ALS) 

TOTAL PRINCIPAL 
TOTAL INCOME 

TOTAL 

Net contribution/withdrawal figures include fees. Market value figure; include occruals. 

52,842,462 
($12,500) 

S2 829 962 

so 
so 

so 

0% 

0% 

0% 

0% 

100% 

MARKET VALUE (M/V) 
CHAi"lGE 

so 
so 

so 

MARKET VALUE (M/V) 
As of 8/31/20U 

$2,842,462 
($12,500) 

$2 829 962 

Page 1 of 7 

I llllll lllll lllll lllll lllll lllll lllll lllll lllll lllll lllll llll llll 
2012-09-0600001123100000 M5Bl602671 0001 0001130206 000023998 00001500 088949-000 H 
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Tescher & Spallina, P.A. 

4855 Technology Way 
Suite 720 

August23, 2012 

Simon Bernstein 

7020 Lions Head Lane 
Boca Raton, FL 33496 

Boca Raton, FL 33431 
561-997-7008 

EIN: 26-1543894 

In Reference To: Our File No.11187.001 
Estate Planning 

Professional services 

Invoice# 11187.001 

FOR LEGAL SERVICES RENDERED through July 31, 2012 in 
connection with estate planning, including meeting with client to finalize 
planning items; telephone calls and email correspondence with Diana 
regarding existing insurance matters and status of GC Trust transfers 
from Oppenheimer to JP Morgan; finalize EP documents and meet with 
client to execute same. 

For professional services rendered 
Previous balance 

8/1/2012 Payment - Thank You, Check No. 207525930 

Total payments and adjustments 

Balance due 

Amount 

1,837.50 

$1,837.50 
$3,975.78 

($1,000.00) 

($1,000.00) 

$4,813.28 

Please make all checks payable to "Tescher & Spallina, P.A." and indicate your File Number on 
the check. Do not hesitate to contact us with any questions or difficulties. Thank you for the 
opportunity to be of service to you. 

TS005879 
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1-888-311-4240

WWW.USLEGALSUPPORT.COM

1

                               VOLUME:    I

                               PAGES:     1-165

                               EXHIBITS:  1-15, A

    IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL

    CIRCUIT IN AND FOR PALM BEACH COUNTY, FLORIDA

                     NO. 502012CP004391XXXXSB

                     CP - Probate

_______________________________

IN RE:                         )

ESTATE OF SIMON L. BERNSTEIN   )

_______________________________)

                 TELEPHONIC DEPOSITION of DONALD R.

TESCHER, called as a witness by and on behalf of

Ted S. Bernstein, pursuant to the applicable

provisions of the Florida Rules of Civil Procedure,

before P. Jodi Ohnemus, RPR, RMR, CRR, CA-CSR

#13192, NH-LCR #91, MA-CSR #123193, and Notary

Public, within and for the Commonwealth of

Massachusetts, at the Hampton Inn & Suites, 10

Plaza Way, Plymouth, Massachusetts, on Wednesday, 9

July, 2014, commencing at 2:38 p.m.



1-888-311-4240

WWW.USLEGALSUPPORT.COM

2

1 APPEARANCES:

2

3                  (Via Telephone)

4                  PETER M. FEAMAN, P.A.

5                  BY:  Peter M. Feaman, Esq.

6                  3695 West Boynton Beach Blvd.

7                  Boynton Beach, FL  33436

8                  561 734-5552

9                  Pfeaman@feamanlaw.com

10                  For William Stansbury

11

12

13                  (Via Telephone)

14                  MRACHEK, FITZGERALD, ROSE,

15                  KONOPKA, THOMAS & WEISS, P.A.

16                  BY:  Alan B. Rose, Esq.

17                  505 South Flagler Drive

18                  Suite 600

19                  West Palm Beach, FL  33401

20                  561 655-2250

21                  Arose@mrachek-law.com

22                  For Ted S. Bernstein

23

24

25



1-888-311-4240

WWW.USLEGALSUPPORT.COM

3

1 APPEARANCES:  (CONT'D)

2

3                  (Via Telephone)

4                  Irwin J. Block, Esq.

5                  700 South Federal Highway

6                  Suite 200

7                  Boca Raton, FL  33432

8                  561 910-3071

9                  Ijb@ijblegal.com

10                  For the Deponent

11

12                  (Via Telephone)

13                  John P. Morrissey, Esq.
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1          (Tescher 12, Declaratory Action to

2          Establish a Lost Trust and Appoint a

3          Successor Trustee.)

4          (Tescher 13, TS 001359-367,

5          Will of Simon Bernstein.)

6          (Tescher 14, four-page document,

7          12/6/2012.)

8          (Tescher 15, Florida Department of State,

9          Detail by Entity Name, T&S Registered

10          Agents, LLC.)

11          MR. FEAMAN:  Alan, you're taking this

12 deposition for the purpose of using it at the

13 hearings that are going to take place on Friday

14 before Judge Colin; and I'd like to stipulate that

15 by this deposition today, I am not waiving -- I

16 assume none of the other parties are waiving their

17 right to take the deposition of Mr. Tescher at some

18 point in the future concerning any issues that are

19 not before the court on Friday.

20          MR. BLOCK:  What's before the court on

21 Friday?

22          MR. FEAMAN:  Before the court on Friday,

23 according to an order entered by Judge Colin --

24          MR. BLOCK:  What date is Friday?

25          MR. FEAMAN:  Friday is the 11th.
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1          MR. BLOCK:  Okay.  Good enough.

2          MR. FEAMAN:  And the four things that this

3 deposition -- I understand -- is being taken for

4 is, No. 1, Elliot Bernstein's motion to disqualify

5 Alan Rose and the Mrachek law firm and John

6 Pankauski and the Pankauski law firm; No. 2, the

7 various motions/petitions filed in connection with

8 an appointment of a successor personal

9 representative for the estate of Simon Bernstein;

10 No. 3, the various motions and petitions filed in

11 connection with the removal of Ted Bernstein as

12 trustee of the Simon Bernstein Revocable Trust; and

13 the determination of the applicability of the

14 attorney/client privilege regarding an email sent

15 by Ted Bernstein to Eliot Bernstein; and that, by

16 our asking questions of Mr. Tescher today, we do

17 not waive the right to take Mr. Tescher's

18 deposition, if necessary, at some point in the

19 future concerning any other issues that may or may

20 not arise in connection with these matters.

21          MR. ROSE:  I have no objection to your

22 stipulation.  In fact, I think it's very obvious

23 that this deposition should be limited to four very

24 narrow issues.  One of them has nothing to do with

25 Mr. Tescher -- which will be the privileged email.
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1 I agree wholeheartedly.

2          I would actually express in advance some

3 concern that your exhibits would seem to go far

4 afield of those issues.  But subject to that, I am

5 fine with your stipulation.  And I would like to --

6 I think the witness should be sworn in.

7          MR. MORRISSEY:  This is John Morrissey.

8 The only addition that I would have to the

9 stipulation is Mr. Feaman made a couple of

10 references to the use of this deposition only at

11 the hearing on the 11th.

12          My understanding is we have a kind of a

13 pour-over hearing on the 16th.  So I would add to

14 that stipulation that this deposition could be used

15 on the 16th to the extent necessary as well.

16          MR. FEAMAN:  Well, my stipulation doesn't

17 involve use.  It involves a waiver on the part of

18 my client to -- if -- that somehow he would not be

19 allowed or anybody else would be allowed to take

20 Mr. Tescher's deposition again because it's already

21 been taken.  And the point is, there may be issues

22 that arise in the future in which Mr. Tescher is

23 involved -- either as a witness or in some other

24 capacity -- and, therefore, today's deposition

25 would not be a waiver of any parties' right to take
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1 his deposition in the future for other matters.

2          MR. ROSE:  Let me take over for a second.

3 This is Alan Rose.  Mr. Block, as counsel for Don

4 Tescher, do you agree he can be deposed again in

5 the future?

6          MR. BLOCK:  Well --

7          MR. FEAMAN:  Subject to the limitation and

8 nobody would ask him the same questions we're going

9 to ask him today.

10          MR. BLOCK:  What I agreed to is the

11 stipulation decided by Peter, with the additional

12 of the date of the 16th by John Morrissey.  That's

13 what I agree to.

14          MR. ROSE:  And for the record, the

15 deposition is going to be used for whatever

16 purposes a deposition can be used under the Florida

17 Rules of Civil Procedure with no limitation.

18          You can swear in the witness.

19          DONALD R. TESCHER, having

20          satisfactorily been identified by

21          the production of a driver's license,

22          and being first duly sworn by the Notary

23          Public, was examined and testified as

24          follows to interrogatories

25 BY MR. ROSE:
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1     Q.   Would you state your full name for the

2 recovered?

3     A.   Donald R. Tescher.

4     Q.   And are you an attorney licensed to

5 practice law in the State of Florida; currently a

6 partner of the law firm Tescher & Spallina?

7     A.   Yes; and yes.

8     Q.   Where are you physically located today?

9     A.   Right now I'm sitting in Plymouth,

10 Massachusetts.

11     Q.   Is your plan to spend the summer in

12 Massachusetts?

13     A.   Yes.

14     Q.   Do you have plans to be in Palm Beach

15 county or July 11th or July 16th of this year?

16     A.   No.

17     Q.   Is -- is your current location more than

18 100 miles from the courthouse?

19     A.   Your courthouse; right -- or our

20 courthouse, I should say, in Florida --

21     Q.   Is your --

22     A.   -- certainly it's about 1,500 miles.

23     Q.   Is your location more than 100 miles from

24 the Palm Beach County courthouses?

25     A.   Yes, sir.
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1     Q.   Okay.  You have in front of you something

2 called "Affidavit of Donald Tescher"?

3     A.   I don't.  (Witness reviews documents.)

4          I do.

5          MR. ROSE:  I'd like to mark that as

6 Exhibit 1 to your deposition.

7          (Discussion off the record.)

8          (Tescher A, Affidavit of Donald R.

9          Tescher.)

10     Q.   Are you familiar with Exhibit A, Mr.

11 Tescher?

12     A.   Yes, sir.

13     Q.   Is this an affidavit you prepared some

14 time ago?

15     A.   Yes.

16     Q.   And signed under oath on March 4th, 2014?

17     A.   Yes.

18     Q.   Have you reviewed the affidavit recently?

19     A.   Yes.

20     Q.   And had you reviewed the affidavit and had

21 a role in editing it prior to the time that you

22 signed it in March of 2014?

23     A.   Yes, I did.

24     Q.   If I asked you questions that would elicit

25 the information that you put in your affidavit in
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1 March, would you give me the same answers today as

2 you wrote in your affidavit?

3     A.   I believe so.

4     Q.   Now, attached to the affidavit there are

5 five documents that have been marked in the

6 affidavit as A, B, C, D, and E.

7     A.   Yes, sir.

8     Q.   Do you have those in front of you?

9     A.   Yes, I do.

10     Q.   The first document -- which is Exhibit A

11 to your affidavit -- is entitled "Will of Shirley

12 Bernstein."

13          Are you familiar with the will of Shirley

14 Bernstein?

15     A.   This is the will that was executed on May

16 20, 2008.

17     Q.   And the original of this will was held in

18 your safe deposit box and ultimately was filed with

19 the court?

20     A.   That is correct.

21     Q.   Exhibit B is the Shirley Bernstein Trust

22 Agreement, also dated May 20, 2008.

23          Are you familiar with that document?

24     A.   Yes, sir.

25     Q.   Was your law firm responsible for drafting
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1 the will and the trust for Shirley Bernstein?

2     A.   Yes, it was.

3     Q.   If you look at Exhibit C, there's a

4 document called "First Amendment to Shirley

5 Bernstein Trust Agreement."

6          Are you familiar with that document?

7     A.   Yes, sir.

8     Q.   Is Exhibit C a true and accurate copy of

9 the first amendment to the Shirley Bernstein Trust

10 Agreement?

11     A.   The only thing that's unusual about the

12 copy I'm looking at here is there's no date

13 inserted on the top of the first page; and I

14 believe that document, as I recall, was -- was

15 dated.  It's dated, obviously, on the page 2.

16     Q.   As far as you know, is the document

17 attached to the affidavit an accurate copy of what

18 would have been signed by Shirley Bernstein on or

19 about November 18, 2008?

20     A.   Yes.

21     Q.   Other than the three documents -- A, B,

22 and C -- are you aware of any other operative

23 documents that would have -- that would have been

24 signed by Shirley Bernstein while she was alive?

25     A.   No.
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1          MR. FEAMAN:  Objection to the form.

2     Q.   I'll ask a different question:  As far as

3 you know, are Exhibits A, B, and C, the will, and

4 the trust, and the amendment and -- the only

5 amendment that you're aware of to the Shirley

6 Bernstein Trust?

7     A.   Yes.

8     Q.   Now, Exhibit D is the will of Simon

9 Bernstein.

10          Do you see that?

11     A.   Yes, sir.

12     Q.   And this is a -- not original document,

13 but it appears to be dated on July 25, 2012.

14     A.   It appears to be a conformed copy of a

15 will that was executed, apparently, on that date.

16     Q.   And this will would have been held in your

17 safe deposit box in the original files with the

18 court upon Mr. Bernstein's death?

19     A.   Yes, sir.

20     Q.   And as far as you know, is this the last

21 will of Simon L. Bernstein?

22     A.   Yes, sir.

23     Q.   The last exhibit, Exhibit E, is the Simon

24 L. Bernstein Amended and Restated Trust Agreement,

25 which is dated July 25, 2012.
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1          Are you familiar with this document?

2     A.   Yes.

3     Q.   As far as you know, is this the final

4 version of a -- or the last version of any trust

5 document that Simon Bernstein signed prior to his

6 death?

7     A.   Yes, sir.

8     Q.   Are you familiar with the prior versions

9 of Simon's will and trust from 2008?

10     A.   Generally.

11     Q.   In the 2012 document, were you and Robert

12 Spallina designated as the successor cotrustees

13 upon the death of Simon Bernstein?

14     A.   Yes, we were.

15     Q.   And do you recall who had been listed as a

16 successor cotrustee in the 2008 version?

17     A.   My -- my recollection -- and I don't

18 specifically recall -- that it might have been Mr.

19 Stansbury.

20     Q.   And are you aware of a decision by Simon

21 Bernstein to remove Mr. Stansbury as a successor

22 trustee under his 2012 trust?

23     A.   Yes, indirectly.

24     Q.   Did you have any discussions with Simon

25 about that decision?
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1     A.   I did not have discussions directly with

2 Simon regarding that decision.

3     Q.   Upon Mr. Spallina's resignation as

4 trustee, at some point in time you were the sole

5 remaining trustee of the Simon L. Bernstein Amended

6 and Restated Trust Agreement; is that correct?

7     A.   Yes, sir, for one day.

8     Q.   And did the trust document give you any

9 powers with regard to deciding who would be your

10 successor?

11     A.   The provision of the trust document

12 provides first that if there is none named, that

13 the last surviving trustee can designate the

14 successor trustee.

15     Q.   And did you make a decision in your

16 position who should be the successor to you?

17     A.   Yes, I did.

18     Q.   And who did you select?

19     A.   I selected Theodore.

20     Q.   And could you tell the court why you

21 selected Mr. Bernstein -- Mr. Ted Bernstein?

22     A.   I concluded that he was the logical choice

23 for a variety of reasons, including the fact that

24 he -- among all of the children, probably had the

25 most knowledge of his -- his mother and father's
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1 matters.  He was then serving as successor --

2 personal representative and successor trustee for

3 Shirley after Simon had died.  He had, you know,

4 direct knowledge of the litigation that was ongoing

5 with William Stansbury.  He's not a beneficiary

6 under any of those documents, other than dividing

7 up tangible personal property; and I believe him to

8 be a competent person and a competent businessman.

9     Q.   Did you give any consideration to

10 selecting Eliot Bernstein for that role?

11     A.   Not at all.

12     Q.   Do you think that Simon Bernstein would

13 want Eliot Bernstein to have any fiduciary role in

14 connection with his will or his trust?

15     A.   I do not.

16     Q.   And can you tell us why?

17     A.   There has been --

18          MR. FEAMAN:  Objection to the form.

19     Q.   You can answer, sir.

20     A.   Over -- over the years it was made

21 apparent to us by members of the Bernstein family

22 that Eliot -- Eliot suffers from certain

23 impediments and impairments that would affect his

24 judgment and ability to act in an impartial fashion

25 and to handle the affairs that would be necessary
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1 to be handled.

2          Eliot and his family -- particularly his

3 siblings -- did not enjoy a -- a wonderful

4 relationship.  It's my understanding that he, at

5 times, threatened -- I'm not sure if he actually

6 sued -- but he certainly threatened to sue certain

7 members of the family.

8          In fact, my recollection is that there is

9 an agreement that Si Bernstein had Eliot and his

10 wife execute regarding his ceasing that activity,

11 in exchange for which -- I believe that there were

12 payments to be made to Eliot Bernstein in

13 connection with helping to support him.

14     Q.   Now, do you recall Mr. Stansbury also

15 being named as the successor personal

16 representative under Simon's 2008 document?

17     A.   I don't specifically recall, but I think

18 that was the case.

19     Q.   And in the documents that were signed July

20 25th, Mr. Stansbury is not named in any capacity;

21 is that correct?

22     A.   That is correct.

23     Q.   Do you know what happened between or

24 around July of 2012 that would have caused Simon

25 Bernstein to want to remove William Stansbury from
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1 having any role or say in his affairs?

2          MR. FEAMAN:  Objection to the form.

3     A.   Well, I -- I believe -- although I'm not a

4 hundred percent certain -- that litigation had

5 already commenced by Mr. Stansbury against Mr.

6 Bernstein -- Simon Bernstein -- as well as the Life

7 Insurance Concepts and other entities around that

8 time.

9     Q.   Did you have personal knowledge of Simon's

10 reaction to being sued by William Stansbury?

11     A.   Unfortunately, no, I do not.

12     Q.   Okay.  That's fine.

13          Now, in connection with the estate

14 planning, did Simon take any extra precautions or

15 special arraignments in dealing with assets that

16 were being provided to or set aside for Eliot

17 Bernstein?

18     A.   Yeah.  And, again, this was not -- this

19 was not a matter that our firm was involved in

20 creating or structuring.

21          Simon Bernstein had trusts created for

22 Eliot Bernstein's three children.  He had those

23 trusts become the members -- sole members of a

24 limited liability company.  He provided the

25 financing and the monies to acquire their current
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1 residence, which is owned in that limited liability

2 company; and, in essence, owned by those three

3 trusts for Eliot Bernstein's children.

4     Q.   And were those elaborate estate plans

5 designed and created so that Eliot would not have

6 any assets in his individual name or control?

7     A.   I believe that that was part of the

8 rationale.

9     Q.   Prior to the time that you resigned, Ted

10 was not playing any role in the Simon estate or the

11 Simon trust; is that accurate?

12     A.   I'm sorry?  Who wasn't?

13     Q.   Ted was not involved --

14     A.   Ted?

15     Q.   -- in a fiduciary capacity for the Simon

16 estate or for the Simon trust prior to your

17 resignation; is that accurate?

18     A.   That is correct.

19          MR. FEAMAN:  Objection to form.

20          MR. ROSE:  What's the objection?

21          MR. FEAMAN:  No predicate.  Overly broad.

22     Q.   Now, was Ted at that same time serving in

23 a fiduciary capacity as the successor trustee of

24 the Shirley Bernstein Trust and the successor PR of

25 the Shirley Bernstein estate?
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1     A.   Yes, sir.

2     Q.   And was your law firm representing him in

3 his capacity as a fiduciary on the Shirley side?

4     A.   Yes, we were.

5     Q.   During the time that Ted was being

6 represented by you, did there come -- from time to

7 time -- situations where you would give advice of

8 what -- what action should be taken in a given

9 circumstance?

10     A.   Our firm did; yes.

11     Q.   Did Ted generally follow your advice?

12     A.   Yes.

13     Q.   Were there any times when Ted specifically

14 refused to follow your advice?

15     A.   No.

16     Q.   Now, there was -- this is on the Shirley

17 side --

18     A.   Well, I take that --

19     Q.   -- not especially relevant, but it relates

20 to Ted's ability and capacity to serve as a

21 fiduciary on the Simon side -- but was there a time

22 when there was a sale of a large asset on the

23 Shirley side?

24     A.   Yes.  One of the --

25          MR. FEAMAN:  Objection.
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1     A.   -- one of the residences was sold.

2     Q.   And were there discussions concerning

3 whether to make an interim distribution at that

4 time?

5     A.   Yes, there were.

6     Q.   And at the end of the -- at the end of the

7 day, after whatever discussions occurred, did your

8 firm ever advise Ted that it would be improper for

9 him, as trustee, to make an interim distribution?

10     A.   We never advised him that it was improper.

11 We advised him to be cautious about making

12 distributions, because at that time the Shirley

13 trust was a named defendant in the Stansbury

14 litigation.

15     Q.   And with respect to that -- so long as

16 there was sufficient funds left over to cover

17 whatever claim there was, there would be no problem

18 with an interim distribution; is that accurate?

19     A.   Assumedly.

20          MR. FEAMAN:  Objection to form.

21     Q.   Now, Stansbury's claim has been against

22 the estate of Shirley Bernstein or the Shirley

23 Bernstein Trust have been dismissed with prejudice;

24 are you aware of that?

25     A.   Yes.
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1     Q.   Back at the time when an interim

2 distribution was being considered, what were your

3 thoughts as to the merits of the lawsuit by Mr.

4 Stansbury against the Shirley Bernstein estate or

5 the Shirley Bernstein Trust?

6          MR. FEAMAN:  Objection to the form.

7     A.   I thought it was ludicrous, frankly.

8          They continued to keep naming Mr. Spallina

9 and myself as the trustees of that trust, which we

10 never were in -- in all of the pleadings.

11          That trust had -- Shirley never owned any

12 interest in the business.  And I could see no

13 reason why Mr. Stansbury was attempting to reach

14 into that trust, other than the fact that it had

15 some assets.

16     Q.   Now, there is an issue -- there is an

17 issue on the Shirley side about whether the

18 distribution should have been made to all 10

19 grandchildren or to only six.

20          Were you aware at the time of the interim

21 distribution that there was a question about

22 distributions to six versus 10?

23     A.   Not at that time; no.

24     Q.   As far as you know, was Ted aware of the

25 issue of six versus 10?
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1          MR. FEAMAN:  Objection to the form.

2     A.   To the best of my knowledge, I don't think

3 he was at that time.

4     Q.   One second, please.

5          Do you recall when the Shirley Bernstein

6 Trust sold the condominium that, among the contents

7 of the condominium would be property that would

8 have then been owned by the estate of Simon

9 Bernstein?

10     A.   Well, under -- under Shirley's documents,

11 all the tangible personal property passed to Simon.

12     Q.   I thought -- at the time that Shirley's

13 condo was sold, whatever contents were in it would

14 have been owned by Simon's estate.

15     A.   Correct.

16     Q.   At the time you were the personal

17 representative or copersonal representative of

18 Simon's estate; is that correct?

19     A.   At the time that the sale occurred; yes.

20     Q.   Did you and the other copersonal

21 representative agree that the -- that the property

22 should be sold with the condominium; and that if

23 there was ever a time in the future when there

24 needed to be some allocation, it could be handled

25 in the future, rather than either interfering with
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1 the sale of the condo, or requiring the furniture

2 to be to be removed from the condo?

3          MR. FEAMAN:  Objection to the form.

4     A.   I don't recall if I was directly involved

5 in that discussion.

6     Q.   Does it make sense to you that if the

7 beneficiaries of the Shirley trust are the same as

8 the beneficiaries of the Simon estate should not

9 undergo an expense to move furniture or undertake

10 an allocation if the money is going to the same

11 people?

12     A.   Correct.

13     Q.   And if at some later point in time it

14 makes a difference, couldn't somebody then go back

15 and allocate some portion of the purchase price

16 from the Shirley condo and give the money to the

17 Simon estate for the value of the -- of his

18 personal property that was included in the sale?

19     A.   Yes, it could true up.

20     Q.   Does that make more sense to you, that an

21 estate with limited resources -- to true it up at

22 the end, if it matters, rather than undertake that

23 expense at the time of the sale?

24          MR. FEAMAN:  Form.

25     A.   From a practical standpoint, given the
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1 fact that these estates were not going to be

2 subject to federal estate tax liabilities; yes.

3     Q.   As you sit here today, do you have any

4 reason you would advise Judge Colin or any

5 hesitancy in suggesting that Ted would be a proper

6 candidate and could -- and competent and capable of

7 doing the job if the judge were to appoint Ted as

8 the successor personal representative of his

9 father's estate?

10          MR. FEAMAN:  Objection to the form.

11     A.   I would have no object -- I would have no

12 problem in recommending Mr. Ted Bernstein to serve

13 in the fiduciary capacity requested.

14          MR. ROSE:  That's the end of my

15 examination.  I'd like mine ordered on an expedited

16 basis.  And I have no further questions; and turn

17 him over to cross-examination by whomever wishes to

18 do so.

19          MR. FEAMAN:  Okay if I go next with

20 everybody?

21          THE WITNESS:  Is that Peter?

22          MR. FEAMAN:  Yeah.

23          THE WITNESS:  All right.  Let me just get

24 the other set of exhibits there.

25          MR. FEAMAN:  Alan Rose, I'm going to
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1 object to the admission of the affidavit.  So I

2 want to give you the opportunity to ask more

3 questions concerning what's contained in the

4 affidavit so you don't feel like I am sandbagging

5 you in any way.

6          So if you have further questions

7 concerning what's contained in the affidavit of

8 this witness, I want to give you the opportunity to

9 ask.

10          MR. ROSE:  That's fine.

11          My -- and just for the record, I believe

12 that once the affidavit is tendered by the witness

13 during a deposition and is subject to

14 cross-examination by all parties, that the

15 affidavit is fully admissible, regardless of

16 whether I asked him every question.  But I will

17 also go through -- while you're questioning him --

18 and decide if there are any other questions I wish

19 to ask as a protective measure.

20          MR. FEAMAN:  Okay.  Very good.

21          MR. MORRISSEY:  This is John Morrissey.

22 Just for the record, by allowing Mr. Feaman to ask

23 questions today, I'm certainly not agreeing and --

24 and don't waive any objection to -- to a standing

25 argument.
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1          That is to say, his standing to make

2 argument at the upcoming hearings.

3          MR. ROSE:  This is Alan Rose.  I concur in

4 that, but I also think we need to let him get

5 moving.

6          MR. MORRISSEY:  Sure.  I just want to make

7 that point or argument for the record.

8                  EXAMINATION

9 BY MR. FEAMAN:

10     Q.   All right.  Mr. Tescher, this is Peter

11 Feaman on behalf of William Stansbury.

12     A.   Yes, sir.

13     Q.   I'd first like to draw your attention to

14 one of the exhibits to the affidavit; and I believe

15 that it was Exhibit E that you discussed in direct

16 examination for Mr. Rose, which is the Simon

17 Bernstein Amended and Restated Trust Agreement?

18     A.   Yes, sir.

19     Q.   Can you --

20     A.   I have that in front of me.

21     Q.   -- have that in front of you.  Okay.

22          I'd like to -- now, you said that you

23 appointed or exercised the power of appointment of

24 a successor trustee under this document; and you

25 appointed Ted Bernstein.
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1          Can you find that provision in the trust

2 which allows you to do that?

3     A.   Page 16, paragraph 3 -- subparagraph 2 --

4 no, subparagraph 3(a).

5     Q.   Okay.  And is it fair to say that under

6 paragraph (b)(1) on page 15, the bottom of page 15,

7 you and Mr. Spallina were the successor

8 cotrustees --

9     A.   That's correct.

10     Q.   -- before you have exercised your power of

11 appointment?

12     A.   That's correct.

13     Q.   And when did Mr. Spallina resign as

14 successor cotrustee?

15     A.   The day before me.

16     Q.   Did he do that in the form of a letter --

17     A.   He executed --

18     Q.   -- or how did he do that?

19     A.   He executed a resignation form, as I

20 recall.

21     Q.   All right.  Do you know what day that --

22 what the date of that was?

23     A.   I don't have any of those documents in

24 front of me.  I can't tell you.

25     Q.   Okay.  And do you have a copy of the



1-888-311-4240

WWW.USLEGALSUPPORT.COM

33

1 resignation form?

2     A.   I believe it exists; and I believe it's

3 included somewhere in all the discovery that, you

4 know, you all have from our files.

5     Q.   So then you do have it in your files at

6 some point?

7     A.   I believe that we do.  I know it exists.

8 I saw it.

9     Q.   Did you excise -- or excuse me -- execute

10 a resignation?

11     A.   Yes, I did.

12     Q.   Do you recall the date of your

13 resignation?

14     A.   No.  I do not, other than to reference it

15 the day after Mr. Spallina's resignation.

16     Q.   All right.  Now, in your exercise of what

17 you term your "appointment of a successor trustee,"

18 what form did that exercise take?

19          Did you write a letter?  Or what did you

20 do?

21     A.   It's a written form.  It's "Resignation as

22 Successor Trustee and Appointment of Successor," I

23 believe.

24          Again, I don't have the benefit of having

25 the document in front of me, sir, so I'm at a
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1 little bit of a loss.

2          But it was a standard document that we

3 would use in our office to have somebody resign and

4 appoint a successor.

5     Q.   Okay, 'cause I have not seen such a

6 document that you describe.

7          MR. ROSE:  I think they've been produced.

8 If you want me to email you a copy, Peter, I'll be

9 glad to do it.

10          MR. FEAMAN:  Sure.  That will be fine.

11          MR. ROSE:  Okay.

12     Q.   All right.  Now, the -- I'd like to draw

13 your attention to the paragraph that you brought me

14 to, which is paragraph 3 on page 16.

15     A.   Yes.

16     Q.   It says that -- it's the last paragraph of

17 page 16 -- "A trustee appointed under this

18 paragraph shall not be a related or subordinate

19 party of the trust."

20          Do you see that?

21     A.   Yeah, but I --

22     Q.   Okay.

23     A.   Go ahead.  I'm sorry.

24     Q.   Is Mr. Bernstein -- Ted Bernstein -- a

25 related or subordinate party of the trust?
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1     A.   Not for purposes of paragraph 3(b) -- not

2 for purposes of paragraph 3(a).

3          For purposes of paragraph 3(b), he would

4 be.

5     Q.   And where does 3(a) start?

6     A.   "The remaining trustees, if any."

7     Q.   All right.  And did you not tell me that

8 you exercised your power of appointment pursuant to

9 the sentence that is actually two lines above that?

10     A.   Well, you probably didn't -- what I said

11 to you was that, if the remaining trustee is the

12 one who's making the appointment, the "flush"

13 language dealing with "related or subordinate

14 party" is not material.

15          It's only material if a beneficiary of the

16 trust picks a related or subordinate person to

17 serve as their trustee.

18     Q.   Let me draw your attention, if I could, to

19 the definitional section of this document, which is

20 -- I believe begins at page 5, paragraph E.

21     A.   Yes, sir.

22     Q.   Would you go there, please?

23     A.   Okay.

24     Q.   And this is the definitional section of

25 the trust; is that correct?
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1     A.   This is a definition provision.

2     Q.   All right.  And under paragraph E, let me

3 call your attention to paragraph 7, which appears

4 on page 7.

5     A.   Correct.

6     Q.   It says "A related or subordinate party to

7 a trust describes --" could you read that into the

8 record?

9     A.   Yes, sir.  7:  "Related or subordinate

10 party:  A related or subordinate party to a trust

11 describes a beneficiary of the subject trust or a

12 related or subordinate party to a beneficiary of

13 the trust as the terms 'related or subordinate

14 party' are defined under code section 672(c)."

15     Q.   And have you reviewed the code section

16 referred to there as to how it's defined?

17     A.   I'm generally familiar with 672(c),

18 although I don't have in front of me.

19     Q.   And does it define a related or

20 subordinate party as a child or issue of a grantor?

21     A.   I would not want to comment without having

22 the code provision in front of me.

23     Q.   Okay.  So as you sit here today, you don't

24 -- you don't know one way or the other whether a

25 related party under that code section would include
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1 a child of the grantor; is that correct?

2     A.   They would be related to the grantor.

3     Q.   Is the grantor in this case under this

4 trust Simon Bernstein?

5     A.   He was the grantor.  He died.

6     Q.   And is it your understanding that Ted

7 Bernstein is an issue of the grantor --

8     A.   He certainly is.

9     Q.   -- as used in the code section referred to

10 in your document 672?

11     A.   Yes.

12     Q.   I also want to direct your attention to --

13 under the definition section, (e)(1).

14          Do you see where it says "Children, Lineal

15 Decedents"?

16     A.   Yes, sir.

17     Q.   Okay.  Now, that definition paragraph

18 bleeds over on the top of page 6.

19          Could you turn there?

20     A.   Yes, sir.

21     Q.   All right.  Could you read the last

22 sentence of paragraph (e)(1), beginning with

23 "Notwithstanding."

24     A.   "Notwithstanding the foregoing, for all

25 purposes of this trust and the dispositions made
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1 hereunder, my children, Ted S. Bernstein, Pamela B.

2 Simon, Eliot Bernstein, Jill Iantoni, and Lisa S.

3 Friedstein shall be deemed to have predeceased me,

4 as I have adequately provided for them during my

5 lifetime."

6     Q.   All right.  Does -- does that provision

7 apply, in your opinion, to the appointment of a

8 successor trustee?

9     A.   No.  "Dispositions hereunder," sir.

10     Q.   Okay.  Now, it says "Notwithstanding the

11 foregoing," it says "for all purposes of this

12 trust."

13          Are you limiting "for all purposes of this

14 trust" to answer that question?

15     A.   Am I limiting the "Notwithstanding the

16 foregoing"?

17     Q.   Yeah.  What does "for all purposes of this

18 trust" mean if it doesn't also include the children

19 as eligible to be appointed as a successor trustee?

20     A.   This definition is intended solely for

21 purposes of determining whether they are

22 beneficiaries under the trust.

23     Q.   So when you said, "for all purposes of

24 this trust," you didn't really mean all purposes of

25 this trust; is that what you're saying?
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1     A.   I think you have to read it in context of

2 the entire document.

3     Q.   And "for all purposes of this trust," you

4 wrote that the children of the grantor are

5 predeceased.  So for all purposes of this trust, if

6 the children have predeceased, then wouldn't that

7 mean that Ted Bernstein, as one of the children,

8 would not then be eligible to be appointed by you

9 as a successor trustee?

10     A.   One could make that tortured argument, if

11 you'd like.

12     Q.   Okay.  All right.  Now, I wanted to ask

13 you a question about your affidavit.

14     A.   Yes, sir.

15     Q.   I want to draw your attention to paragraph

16 5.

17     A.   Yes.

18     Q.   You state in the second sentence of

19 paragraph 5, quote, "None of the five children were

20 involved in the estate planning process, nor did

21 any of them attend any meetings with myself as

22 counsel."

23          Did I read that correctly?

24     A.   You read it correctly.

25     Q.   When you refer to "estate planning
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1 process," are you talking about the 2008 estate

2 planning process that you did for the Bernsteins or

3 the 2012 estate planning process that you allegedly

4 did for Simon Bernstein?

5     A.   Well, I clearly was referring first to the

6 2008 process.

7          With regard to the subsequent process, I

8 did not attend any meetings as counsel in

9 connection with the 2012 planning.

10     Q.   So you then have no personal knowledge as

11 to --

12     A.   Just my understanding; that's correct.

13     Q.   -- the intent -- if I could finish my

14 question -- you then have no personal knowledge as

15 to the intent of Simon Bernstein when he allegedly

16 changed his trust and will in 2012; is that

17 correct?

18     A.   I believe that I did not have direct

19 knowledge -- hearing it from his lips; that would

20 be correct.

21     Q.   Now, I want to turn to some of the

22 exhibits that I sent to the court reporter in

23 advance.

24     A.   Yes, sir.

25          MR. FEAMAN:  Alan, I believe you have
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1 these as well.  I apologize to the others on this

2 call, but due to the nature of this deposition, I

3 wasn't able to provide copies for everybody.

4     Q.   Can you please take a look at what's been

5 premarked as Exhibit 2 --

6     A.   Yes, sir.

7     Q.   -- to this deposition.

8     A.   Yes, sir.

9     Q.   Does this appear to be a true and correct

10 copy of the three pages of your website for Tescher

11 & Spallina, PA?

12     A.   To be honest with you, I haven't looked at

13 that in so long, I'm not sure.  But...

14     Q.   All right.  Well, let's see if we can

15 verify some of the information contained on it.

16     A.   Sure.

17     Q.   It shows the address of Tescher & Spallina

18 as 925 South Federal Highway, Suite 500; is that

19 correct?

20     A.   That is correct.

21     Q.   How long has Tescher & Spallina been

22 located at that address?

23     A.   March 1, 2014.

24     Q.   All right.  So then this was at least

25 updated within the last couple of months; is that
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1 fair to say?

2     A.   Yeah, obviously.

3     Q.   Okay.

4     A.   At least the address was updated, sir.

5     Q.   All right.  And you represent there in

6 your website that your attorneys -- which I assume

7 would include you -- have extensive expertise in

8 certain areas, including "Wealth transfer planning

9 for high-net-worth individuals and families"; is

10 that correct?

11     A.   That is correct.

12     Q.   "Business succession planning"; is that

13 correct?

14     A.   That's correct.

15     Q.   "Life insurance planning"; is that

16 correct?

17     A.   Yes.

18     Q.   "Probate administration"; is that correct?

19     A.   Yes, sir.

20     Q.   Okay.  Now, assisting you, it shows --

21 there's a picture of you on the second page, Mr.

22 Spallina, and then, on the third page, Ms.

23 Galvani --

24     A.   Correct.

25     Q.   -- is that correct?
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1     A.   Yes.

2     Q.   Are you the managing partner of the firm?

3     A.   I don't know if I still am.

4          I guess I am right now; yes.

5     Q.   Okay.  And for how long have you been

6 managing partner of Tescher & Spallina?

7     A.   Since its inception in -- would be a

8 little over six years.

9     Q.   So you began Tescher & Spallina in 2008;

10 is that correct?

11     A.   We began January 1, 2008; yes.  January 1,

12 2008.

13     Q.   Okay.  And what firm were you with before

14 that?

15     A.   Tescher, Gutter, Chaves, Josepher, Rubin,

16 Ruffin & Forman, PA.

17     Q.   How long were you with that firm?

18     A.   From its inception, going back to 1990.

19 The name changed --

20     Q.   By the way, I forgot to ask you a question

21 concerning the Amended and Restated Trust

22 Agreement.  Could you go back to that document for

23 a second?

24     A.   Yes, sir.  I've got it.

25     Q.   Okay.  It appears that the -- this was
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1 dated July 25th, 2012; is that correct?

2     A.   July 25, 2012 is the date I see on it.

3     Q.   Okay.  And if it was signed by Mr.

4 Bernstein, it would have -- can it be assumed then

5 that it was signed by him on that day?

6     A.   One could assume that.  I think there's a

7 related will that was signed on the same day also.

8     Q.   Okay.  That would be July 25th, 2012?

9     A.   I believe that's correct.

10     Q.   It's witnessed by Mr. Spallina and Ms.

11 Moran?

12     A.   That's correct.

13     Q.   You were not present when this was signed;

14 is that correct?

15     A.   I was not present when that was signed.  I

16 was ensconced on Cape Cod.

17     Q.   Now, do you know when that lawsuit that

18 you referred to in your direct examination was

19 filed by Mr. Stansbury?

20     A.   I said I wasn't sure whether it was before

21 or after that date.

22     Q.   So then, when you testified that you

23 believe the litigation had been filed at the time

24 that these new documents were executed, you don't

25 really know if that's true or not; do you?
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1     A.   I'm not certain as to whether, in fact,

2 litigation had commenced.

3     Q.   Okay.  Now, on your web page you show

4 support staff of Kimberly Moran; correct?

5     A.   Yes, sir.

6     Q.   Okay.  And what is her position at the

7 firm -- or was her position at the firm?

8     A.   She is a legal secretary.

9     Q.   Does she still work there?

10     A.   She still works there.

11     Q.   Okay.  And was she recently accused and

12 pled guilty to a crime in connection with work she

13 performed while at your firm involving the

14 Bernstein estate?

15     A.   Yes.

16     Q.   And what was that crime?

17     A.   She misused her notary seal in notarizing

18 certain documents regarding the Shirley Bernstein

19 estate.

20     Q.   Do you know the statute that she was

21 accused of violating and whether it was a felony or

22 a misdemeanor?

23     A.   I don't -- I don't know precisely how it

24 ended.  I know that she did not and has not served

25 time in jail; that she is apparently currently on
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1 probation.  And that's all I know.

2     Q.   Is she still a notary?

3     A.   No.

4     Q.   And what document was she accused of

5 notarizing falsely?

6     A.   In the Shirley Bernstein estate, when it

7 came time to basically close the probate

8 administration, she sent out to the five children

9 -- and I think to -- to Simon at that time too --

10 waivers, consents, and joinders to the petition for

11 distribution and discharge; and they all came back;

12 everybody signed off -- including Eliot Bernstein;

13 those documents were then filed in the court; and

14 the clerk's office bounced those documents because

15 Judge Colin's division requires that that

16 particular document be signed and notarized; and

17 they had not been notarized.

18     Q.   Okay.  And so did she subsequently

19 notarize them?

20     A.   She subsequently prepared new ones, and

21 signed them, and notarized them.

22     Q.   And when she prepared the new ones, that

23 included a form signed by Simon Bernstein; correct?

24     A.   I believe that's correct.

25     Q.   And Simon --
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1          MR. ROSE:  Just for the record -- this is

2 Alan Rose -- I could -- there's no issue for Friday

3 with regard to the document.

4          MR. FEAMAN:  Yeah, there is.  Yeah, there

5 is.

6          MR. ROSE:  There's no issue.

7          MR. FEAMAN:  I'm going to tie it in in a

8 minute if you let me finish.

9          MR. ROSE:  There's also no issue in the

10 case that the document wasn't properly -- was not

11 properly --

12          MR. FEAMAN:  Wait a minute.  Wait a

13 minute.  Wait a minute.  Unless you object to my

14 question, okay, this -- this statement on your part

15 is improper in the middle of my examination.

16          MR. ROSE:  Well, I'm not -- the witness

17 answered the question.  I'm putting on the record I

18 think this is an irrelevant line of questioning and

19 you are wasting our time on --

20          MR. FEAMAN:  And you have no right to

21 interrupt the spontaneity of my examination by

22 making a statement like this at this time.  And I

23 would respectfully request that you not do that.

24 And I'd like to finish this line of questioning.

25 I'm almost done.
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1     Q.   My question, isn't it true that Ms. -- is

2 it Morin or Moran?

3     A.   Moran.

4     Q.   -- that Ms. Moran notarized Simon

5 Bernstein's signature at a time after he had, in

6 fact, passed away; is that correct?

7     A.   In connection with the Shirley Bernstein

8 estate closing.

9     Q.   Okay.

10     A.   I believe I --

11     Q.   And at that time the successor personal

12 representative of the Shirley Bernstein estate was

13 Ted Bernstein; is that correct?

14     A.   I believe that's correct.

15     Q.   Okay.  And at that time the successor

16 trustee to the Shirley Bernstein Trust was Ted

17 Bernstein; is that correct?

18     A.   That would be correct.

19     Q.   All right.  Now, Diane Dustin, what does

20 she do at the firm?  Is she still there?

21     A.   She is still with me.  She is a legal

22 assistant.

23     Q.   And then there's Sue Anne Tescher?

24     A.   Yes.

25     Q.   Is that a relative of yours?
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1     A.   Happens to be a very close relative of

2 mine.  She's my wife.

3     Q.   All right.  And what does she do at the

4 firm?

5     A.   She manages the firm accounts and books,

6 pays the bills.

7     Q.   Kind of like a -- in the bookkeeper side

8 of the office?

9     A.   In the bookkeeper side of the office.  She

10 has nothing to do with the legal side of the

11 office.

12     Q.   So she oversees the checks that come into

13 the firm; is that correct?

14     A.   That's correct.

15     Q.   Okay.  All right.

16          Now, how long, Mr. Tescher, have you known

17 the Bernstein family -- either professionally or

18 personally?

19     A.   I think -- my recollection would be 2007.

20 And when you say "The Bernstein family," that would

21 have -- that would be Ted Bernstein, Simon

22 Bernstein, and Shirley Bernstein.

23          I don't think that I had contact with the

24 other Bernstein family members until subsequent to

25 that.
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1     Q.   All right.  Oh, I forgot.

2          Now, when it came to light that Ms. Moran

3 had notarized a signature of a deceased person --

4 namely Simon Bernstein -- did you at that time

5 resign as the copersonal representative of the

6 Simon Bernstein estate?

7     A.   Not at that time.

8          What we did was we filed -- because --

9 because the court proceedings were tainted in terms

10 of the documents that had been -- in fact, the

11 estate had been closed.  And we -- we moved to have

12 the estate reopened so that the record could be

13 cleaned.  And we petitioned the court to reopen the

14 estate, allow us to obtain correct, untainted

15 waivers from those who could give them, and

16 attempted to expunge the -- what were tainted

17 documents.

18     Q.   And when were those documents -- was it

19 just one document that was criminally notarized, or

20 were there others?

21     A.   There was one -- to the best of my

22 recollection, there was one document -- one form

23 document -- the waiver -- I think the waiver,

24 consent, and joinder, if I'm not mistaken; and I

25 think that only related to the five children and no
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1 one else.  I don't think that -- I mean, Si was the

2 personal -- you know, had been the personal

3 representative of the estate.

4     Q.   And how did this come to light?

5     A.   My recollection is that Eliot Bernstein

6 apparently found the discrepancy -- or what he

7 thought appeared to be a discrepancy in the court

8 documents when he reviewed the court files --

9 again, this is supposition on my part; I don't

10 know, you know, for a fact that that was the case.

11          He filed a complaint with the governor's

12 office which administers notary publics in the

13 State of Florida.  And apparently they filed --

14 they sent Ms. Moran a -- an inquiry letter asking

15 for, you know, an explanation, etcetera, of what

16 had occurred.

17     Q.   And do you know when -- about -- that was?

18     A.   I don't recall exact dates.

19     Q.   Was that in the year 2013?

20     A.   I believe that it was in the year 2013.

21     Q.   Okay.  Was it in the summer of 2013?

22     A.   It might have been -- 'cause in the summer

23 -- if it was the summer, I was not in town.  I

24 would have been up here on Cape Cod.

25     Q.   Certainly you didn't bring it to light,
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1 nor did Mr. Spallina bring it to the attention of

2 anybody; is that --

3     A.   We couldn't, because we weren't aware of

4 it.

5     Q.   Okay.  And when you became aware of it in

6 2013, did you think it appropriate at that time to

7 resign as copersonal representative from the estate

8 of Simon Bernstein?

9     A.   No.

10     Q.   Now, did there come a time, however, when

11 you did resign -- you and Mr. Spallina -- as

12 copersonal representatives of the Simon Bernstein

13 estate; correct?

14     A.   That is correct.

15     Q.   Do you recall when that was?

16     A.   January of 2014.

17     Q.   And what was the incident at that time

18 that then caused you to resign as copersonal

19 representatives of the estate of Simon Bernstein?

20     A.   It came to light -- it was brought to my

21 attention that the -- there was an amendment --

22 there was an altered document altering the

23 amendment to Shirley Bernstein's revocable trust,

24 which document had been forwarded to Christine

25 Yates, who was then serving as counsel to Eliot
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1 Bernstein's children; and that document added a

2 provision.

3     Q.   All right.  And how did that document come

4 to light -- the altered document?

5     A.   It was brought to my attention by someone

6 in my office.

7     Q.   Okay.  Now, the -- you identified the

8 altered document as what again -- the Shirley

9 Bernstein Trust?

10     A.   The Amendment to Shirley Bernstein's

11 Revocable Trust Agreement.

12     Q.   Okay.  And who in your office brought that

13 to your attention?

14     A.   Our associate.

15     Q.   And who is that?

16     A.   Lauren Galvani.

17     Q.   And when did that take place?

18     A.   January 2013.

19     Q.   Okay.  And there is a document that's

20 attached to your affidavit, which is the -- I

21 believe an amendment to the Shirley Bernstein

22 Trust; is that correct?

23     A.   Hold on one moment.  Let me get to that.

24     Q.   Is that Exhibit C?

25     A.   I believe that's C, if I'm not mistaken.
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1 Hold on one moment.

2          (Witness reviews document.)  Yeah.  That's

3 Exhibit C.

4     Q.   Okay.  All right.

5          Now, Exhibit C, is that the altered

6 document or the unaltered document?

7     A.   That is the unaltered document.

8     Q.   And what did the altered first amendment

9 to the Shirley Bernstein trust say?

10     A.   I don't have it in front of me, but

11 essentially what it did was there was a -- you see

12 how it's numbered now 1 and 3?  There were -- you

13 know, somebody had messed up when it had been

14 originally prepared, and it got numbered --

15 paragraph No. 1, paragraph No. 3.

16          A paragraph No. 2 was inserted between 1

17 and 3.

18     Q.   And when did that take place?

19     A.   I don't know.

20     Q.   Was it -- did it take place sometime in

21 2012?

22     A.   I don't know.

23     Q.   Did it take -- well, how did your

24 associate suddenly come across it in January of

25 2014?



1-888-311-4240

WWW.USLEGALSUPPORT.COM

55

1     A.   You'll have to ask her.

2     Q.   Did you ever ask her how she came across

3 it that then subsequently caused you to resign as

4 copersonal representative?

5     A.   She noticed that the amendment that had

6 been included in the letter to Christine Yates was

7 different than Exhibit -- the exhibit that's here

8 attached to my affidavit.

9     Q.   And in that letter to Christine Yates,

10 what was the date of that letter?

11     A.   I think it was January of 2013 -- I think.

12     Q.   Okay.  And so that was after the death of

13 Simon Bernstein; correct?

14     A.   Yes, it was.

15     Q.   So then that altered document contained in

16 a document dated January 11, 2013 could very well

17 have been prepared while Ted Bernstein was the

18 successor personal representative and successor

19 trustee to the Shirley Bernstein estate and trust;

20 correct?

21     A.   No.  Probably -- well...

22          Probably -- I'm not sure, to be honest,

23 Peter.  I'm not a hundred percent certain on the

24 timing.

25     Q.   Okay.  And how did a year go by between
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1 the time of the January 11th, 2013 letter in which

2 the altered document was produced to the attorneys

3 for Eliot Bernstein and then the discovery that it

4 was, in fact, an altered document?  What happened

5 in that 12-month time that caused you, or your

6 associate, or your office to discover that, in

7 fact, what had been supplied to counsel for Eliot

8 Bernstein was, in fact, a forged document or

9 altered document?

10     A.   I can't answer that question, actually --

11 'cause I don't know.

12     Q.   All right.  And -- and who in your firm

13 would be in the best position to know that -- if

14 it's not the general manager -- the managing

15 partner of the firm?

16     A.   Mr. Spallina or Ms. Galvani.

17     Q.   You were the managing partner at that time

18 still; correct?

19     A.   I was the president.

20     Q.   Okay.  And what did the altered document

21 say in paragraph 2?

22     A.   I told you that I don't have that in front

23 of me.

24     Q.   And the one attached to your affidavit?

25     A.   I told you that I don't have that in front
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1 of me.

2     Q.   I apologize if I'm being repetitive on

3 that score.

4     A.   Yeah, I don't have --

5     Q.   Your best recollection.

6     A.   Yeah.  Peter, I don't have it here.

7          It dealt with the definition of children

8 and lineals.

9          MR. ROSE:  Peter, I don't want to ruin

10 your momentum that you're building up, but I need

11 to take a bathroom break.  Could we take -- we've

12 been going at it for a little more than an hour.

13 Can we take like a five-minute break?

14          MR. FEAMAN:  Sure.  I'm moving on to the

15 next item anyway.

16          MR. ROSE:  No more than five -- maybe as

17 little as two minutes.  I'll be right back.

18          MR. FEAMAN:  No problem.

19          (Recess was taken.)

20     Q.   Mr. Tescher, I'd like you to take a look

21 at what's been premarked as Exhibit 3.

22          MR. FEAMAN:  Madam Court Reporter, would

23 you hand that to the witness.

24          COURT REPORTER:  Okay.

25          MR. FEAMAN:  Thank you.
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1     Q.   Now, just to have closure on the subject

2 we were talking about about the altered Shirley

3 Bernstein Trust, Exhibit 3 appears to be a true and

4 correct -- is it a true and correct copy of the

5 letter you wrote on January 14th, 2014 to Ted

6 Bernstein, Eliot Bernstein, Lisa Friedstein, Jill

7 Iantoni, and Pam Simon announcing your resignation

8 as personal representative of the estate of Simon

9 Bernstein?

10     A.   Announcing our intent to resign; yes, sir.

11     Q.   Your intent to resign.

12          And at that point had -- well, let me back

13 up and lay a predicate.

14          You hired Mr. Manceri as an attorney to

15 represent the Simon Bernstein estate; correct?

16     A.   Mr. Manceri was hired -- was brought in by

17 Ted Bernstein -- no, we hired him -- we hired him

18 to assist with regard to the litigation with

19 Stansbury as it related to the estate of Simon

20 Bernstein.

21     Q.   All right.  And now, as -- do you recall

22 as of January 14th, 2014, whether Mr. Manceri had

23 withdrawn as attorney for the estate in that

24 litigation at this point?

25     A.   I do not recall when he specifically
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1 withdrew.

2     Q.   I guess we'd have to refer to the court

3 records for that; is that correct?

4     A.   Yes, sir.

5          MR. ROSE:  Peter, we're here trying to get

6 to the truth.  Why don't we just agree it was

7 probably Friday, January the 11th, 2014 when Mr.

8 Manceri filed papers -- that you and I both

9 received -- withdrawing from the case; and ask your

10 next question.

11          MR. FEAMAN:  Okay.  Good.  Thank you for

12 that.

13     Q.   I assume that representation is correct?

14     A.   I have no knowledge.

15          MR. ROSE:  To the best of my knowledge,

16 that's correct.

17          MR. FEAMAN:  Okay.  Very well.

18          MR. ROSE:  Because shortly after that, I

19 got a phone call that -- that Mr. Tescher had

20 spoken with Ted Bernstein.  So that's my frame of

21 reference.

22          MR. FEAMAN:  Okay.

23     Q.   And up until now, had you recommended Ted

24 Bernstein to be successor personal representative?

25     A.   I don't recall when I recommended anything
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1 to anybody --

2     Q.   Okay.

3     A.   -- after -- after January 14th.

4     Q.   All right.  Now, the -- the documents --

5 subsequent to your resignation, you turned over

6 documents to Mr. Brown, the administrator ad litem

7 -- or I should say the curator appointed by the

8 court; is that correct?

9     A.   Yes, sir.

10     Q.   And Mr. Brown received about -- what --

11 700 pages of documents -- or thousands?

12     A.   I have no idea how many pages he received.

13 I know that we completely copied onto disks all of

14 our files.

15     Q.   All right.  Did you keep copies of what

16 you produced to Mr. Brown?

17     A.   Yes, sir.

18     Q.   Okay.  Do you have originals of any

19 documents in your possession?

20     A.   I'm not sure if we have originals of any

21 wills and trusts, for example.  Those would have

22 been all turned over or filed in the court.

23     Q.   'Cause I have a copy of the Simon

24 Bernstein last will and testament that appoints Mr.

25 Stansbury as a copersonal representative after
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1 Shirley or successor personal representative after

2 Shirley, but I don't have a copy of the original or

3 the original -- nor have I seen one -- I only have

4 a conformed copy.

5          Do you have the original of that document?

6     A.   The original will is sitting in the court.

7     Q.   No, 2008.

8     A.   Oh.  I'm sorry.  I thought you were

9 referring to the current document.

10     Q.   I'm sorry if I was not clear.

11     A.   Yeah.  I don't know that we had it.  If it

12 was there, it got copied.

13     Q.   Right.  But do you have the original of

14 the 2008 will and trust of Mr. Simon Bernstein?

15     A.   If it was there -- I -- I don't know.

16     Q.   Okay.

17     A.   I don't have my --

18     Q.   Do you keep those in a safe deposit box or

19 a vault?

20     A.   Not if they're old documents that have

21 been superseded.

22     Q.   Okay.  And one more question on this, and

23 then I'm going to move on:  When Mr. Bernstein

24 allegedly executed his 2012 documents, was that in

25 your office; if you know?
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1     A.   No, sir; it was not.

2     Q.   Where did that execution take place?

3     A.   In Simon Bernstein's office.

4     Q.   Okay.  And have you been told -- since you

5 obviously weren't there -- who was present when

6 those documents were executed?

7     A.   Well, the only -- the only thing that I

8 know who was present -- and there may have been

9 others present -- is by the executions on the will

10 and trust that were signed that day.  And

11 present --

12     Q.   Right.  But you don't know anything more

13 than I might know by looking at the documents; is

14 that correct?

15     A.   That is correct.

16     Q.   Okay.  Now, you said that you first met

17 some members of the Bernstein family in 2007.

18          Who did you meet first, Ted or Si?

19     A.   I think I met Ted before 2007; and we had

20 -- we've had dealings over the years with mutual

21 clients.  I think that our first dealings with Ted

22 Bernstein also involved his sister's company up in

23 Chicago.  They were doing a -- a life insurance

24 arbitrage program that was kind of interesting; and

25 we -- we had some mutual clients there.
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1     Q.   So you had a professional relationship

2 with Mr. Ted Bernstein before you did with Mr.

3 Simon Bernstein; is that correct?

4     A.   I think so.

5     Q.   Okay.  Did you also have a business

6 relationship with Mr. Ted Bernstein?

7     A.   In what sense?

8     Q.   In any sense.

9     A.   Well, tell me what businesses.  I mean, we

10 had -- we had mutual clients.

11          There were clients who I brought to Ted

12 Bernstein for life insurance needs.  There were

13 clients that Ted Bernstein referred to us.

14     Q.   Okay.  Were there any businesses in which

15 you and Ted were both owners?

16     A.   No.

17     Q.   All right.  I'd like to draw your

18 attention to Exhibit 6, if I could.

19     A.   Okay.  Hold on a moment.  (Witness reviews

20 documents.)

21          Okay.

22     Q.   Now, Exhibit 6 is a copy of a printout we

23 got from the Florida Department of State, Division

24 of Corporations.  This makes reference to a

25 "Bernstein Family Realty, LLC."
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1          Do you see that?

2     A.   Yes, sir.

3     Q.   Now, it shows the registered agent as "T &

4 S Registered Agents."

5          Are you familiar with that company?

6     A.   Yes.

7     Q.   What is that company?

8     A.   That is a shell company that we typically

9 use to serve as registered agent for entities that

10 we form for clients.

11     Q.   Okay.  And the address of T & S Registered

12 Agents, is that 925 South Federal Highway, Suite

13 500?

14     A.   It is now.  It was the address that's on

15 the Exhibit 6 up until March.

16     Q.   Right.  That's your law firm?

17     A.   Yes, sir.

18     Q.   Was your law firm at 4855 Technology Way,

19 Suite 720?

20     A.   7 -- yes, it was.

21     Q.   Okay.  Now, it shows that the mailing

22 address of the Bernstein Family Realty, LLC was

23 changed -- it looks like -- in 2013 to the

24 Oppenheimer Trust Company.

25          Do you see that on Exhibit 6?
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1     A.   (Witness reviews document.)  I see

2 Oppenheimer listed there; yeah.

3     Q.   And what was your involvement in the

4 change?

5     A.   I didn't have any involvement in the

6 change.

7     Q.   Okay.  And did you organize the Bernstein

8 Family Realty, LLC, as the attorney?

9     A.   I didn't -- as the attorney.

10     Q.   You did or you did not?

11     A.   I might have filed the articles of

12 organization.  I don't recall.  I think I was

13 originally named as the registered agent.  This was

14 done back in February of '08.  At that time it --

15 when I -- when I first withdrew from my prior firm,

16 Peter, we actually shared office space for a year

17 with my former partners -- just, you know, we just

18 continued using our office.  It was a friendly --

19 friendly division.

20          And when this company was formed, it was

21 formed February of '08, which would have been

22 roughly a month after -- a little over a month

23 after Robert Spallina and I had set up Tescher &

24 Spallina.  We probably didn't even have a new

25 registered agent entity set up yet.
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1     Q.   All right.  And the documents on Exhibit 6

2 shows that the previous mailing address in 2012 was

3 950 Peninsula Corporate Circle, Suite 3010.

4          What address is that?

5     A.   I think that was LIC's office.

6     Q.   All right.  And LIC was the business owned

7 by Simon Bernstein and Ted Bernstein by majority?

8     A.   Correct.

9     Q.   All right.  And if you look at the third

10 page --

11     A.   Yes.

12     Q.   -- it shows that the managing member was

13 Simon Bernstein.

14     A.   Correct.

15     Q.   As of January 2012; correct?

16     A.   Correct.

17     Q.   Now, you are knowledgeable in trust and

18 estates and succession planning, like you said and

19 shown on your website.

20          Once Mr. Bernstein passes away, does the

21 estate then become the managing member?

22     A.   No, the estate does not become the

23 managing member.

24     Q.   Okay.  Well, who then would have been

25 responsible for changing the mailing address of the
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1 Bernstein Family Realty, LLC from the offices of

2 LIC -- LIC to Oppenheimer, if it wasn't somebody

3 acting on behalf of the estate?

4     A.   I can't answer that question.

5     Q.   All right.  And is Bernstein Family Realty

6 listed as an asset of the Simon Bernstein estate?

7     A.   No.  He didn't own any equity interest in

8 it, other than a mortgage -- a note and mortgage.

9     Q.   Okay.  And so normally, as an expert in

10 this field, if a person is the only member of an

11 LLC, and that person passes away, what is your

12 standard operating procedure as to how the

13 operations of that LLC are carried out after the

14 passing of the only manager?

15     A.   Mr. Feaman --

16          MR. ROSE:  Objection to form.

17     A.   Mr. Feaman, I'm assuming you meant to say,

18 "manager" and not "member"?

19          Do you want to restate your question?

20     Q.   No, because the electronic signature of

21 page 3 of Exhibit 6 is signed by Simon Bernstein,

22 as the managing member manager?

23     A.   No, "manager," not "managing member."

24          "Manager," sir.

25     Q.   Okay.  Do you know -- as the registered
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1 agent, do you know where the books and records of

2 the Bernstein Family Realty, LLC are maintained?

3     A.   I personally don't know.

4     Q.   Has your office ever maintained them?

5     A.   I don't think so.  Remember that the

6 members -- the members of this entity, sir, are

7 three trusts, of which Oppenheimer until recently

8 -- or maybe still is; I don't know -- was the

9 trustee.

10     Q.   And what -- what are those three trusts?

11     A.   They are trusts -- irrevocable trusts

12 created in 2006 by Simon Bernstein for the benefit

13 of Eliot Bernstein's three children.

14     Q.   Okay.  Did you create those trusts?

15     A.   No, we did not.

16     Q.   Who did?

17     A.   I don't -- I don't know.

18     Q.   All right.

19     A.   Their prior counsel obviously, not us.

20     Q.   And as copersonal representative of the

21 estate of Simon Bernstein, would you have any

22 fiduciary responsibility to carry out the intent of

23 Mr. Simon Bernstein with regard to the management

24 of Bernstein Family Realty?

25     A.   I don't believe so.
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1     Q.   Who were the trustees of those three

2 trusts that you mentioned that owned it?

3     A.   Oppenheimer.

4     Q.   And who were the trustees before

5 Oppenheimer?

6     A.   Stanford.

7     Q.   Stanford?

8     A.   Yes.

9     Q.   Okay.  And where are those trusts --

10 copies of those trusts located?

11     A.   I don't know.

12     Q.   Do you have possession of the original?

13     A.   Why would I?

14     Q.   I don't know.

15          MR. ROSE:  And I object to this line of

16 questioning as completely irrelevant and

17 immaterial, since the estate has no interest in

18 this, other than the mortgage, which has been

19 unpaid and for which Mr. Eliot Bernstein has been

20 living in the residence without paying any rent, or

21 mortgage, or interest for two years.

22          But other than that, I think this whole

23 line of questioning is wholly irrelevant; and

24 you're wasting valuable time.

25     Q.   Let me ask a follow-up question:  What
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1 conversations have you had with Ted Bernstein

2 concerning the Bernstein Family Realty, LLC, since

3 the passing of Simon Bernstein?

4          MR. BLOCK:  Well, I ask a question as to

5 whether or not there's a privilege.  I have no idea

6 of what you're talking, but just want to throw that

7 out.

8          THE WITNESS:  Well, I'm mulling that in my

9 head, Irwin, as to whether it is a privilege issue.

10     Q.   Okay.  Let me --

11          MR. ROSE:  The question is, have you had a

12 discussion?  And if the -- the answer is either yes

13 or no; and then we can deal with the privilege

14 issue.

15          MR. FEAMAN:  Yeah.  Right.

16     A.   Yeah.  I think tangentially there has been

17 -- there had been discussion regarding Bernstein

18 Family Realty.

19     Q.   Between you and Mr. Ted Bernstein; is that

20 correct?

21     A.   That's correct.

22     Q.   Okay.  And has there been email traffic

23 between you and Mr. Ted Bernstein concerning

24 Bernstein Family Realty, LLC?

25     A.   Not me, I don't believe.
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1     Q.   I mean, to your knowledge, on paper Mr.

2 Ted Bernstein has no involvement with Bernstein

3 Family Realty, LLC; correct?

4     A.   Well, he has no direct involvement in

5 Bernstein Family Realty, LLC.  He does have -- or

6 potentially has involvement vis-a-vis -- no, he

7 does not have involvement; that's correct.

8     Q.   Okay.  And so --

9     A.   That I'm aware of.

10     Q.   Therefore, what would the nature of any --

11 why would you be having any correspondence or

12 conversation with Mr. Ted Bernstein concerning

13 Bernstein Family Realty if he has no apparent

14 involvement in that entity?

15     A.   Well, Bernstein Family Realty -- if I'm

16 not mistaken -- was also named as a defendant in

17 the Stansbury litigation.

18     Q.   Okay.

19     A.   And certainly in that regard there was

20 discussion.

21     Q.   Okay.  Is Bernstein Family Realty still a

22 defendant in the Stansbury litigation?

23     A.   Is it still?  I don't know.  I -- those

24 are issues that I'm not necessarily privy to.

25     Q.   All right.  Let me draw your attention to
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1 premarked Exhibit 7 --

2     A.   Yes, sir.

3     Q.   -- for the deposition --

4     A.   Yes, sir.

5     Q.   -- which is a --

6          MR. ROSE:  Is it still a defendant in the

7 lawsuit, Peter, since it's your lawsuit?

8          MR. FEAMAN:  Yes, it is.

9     Q.   Marked as Exhibit 7 is a copy of Articles

10 of Incorporation for Bernstein Holdings, LLC.

11          Do you see that?

12     A.   Yes, sir.

13     Q.   You are shown as the registered agent of

14 Bernstein Holdings, LLC; is that correct?

15     A.   That's correct.

16     Q.   All right.  And the manager is shown as

17 Simon Bernstein under article 5 on page 2; correct?

18     A.   That is correct.

19     Q.   Now, the -- this looks like a different

20 address altogether than the ones we identified

21 before under article 4.  It shows an address for

22 you of 2101 Corporate Boulevard, Suite 107.

23          Do you know what was located at that

24 address at that time?

25     A.   Yes.  That was in the first year of our --
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1 of our firm.  Starting January 1 of '08, that was

2 our office address.

3     Q.   Okay.  Very good.

4          And it shows a manager as Simon Bernstein;

5 is that correct?

6     A.   That's correct.

7     Q.   There's also a signature of a member,

8 Robert Spallina.

9          Do you know what his involvement in the

10 corporation was or is?

11     A.   He didn't sign as a member.  He signed as

12 an authorized representative of a member.

13          MR. ROSE:  Object to form.

14     Q.   All right.  Well, let me draw your

15 attention to page 3 of Exhibit 7, document dated by

16 the Secretary of State April 12th, 2013.  It shows

17 the manager as Robert Spallina.

18          That would be your law partner; correct?

19     A.   That is -- yes, he is my law partner.

20     Q.   Okay.  And how did your law partner, Mr.

21 Spallina, come to be the manager of Bernstein

22 Holdings, LLC?

23     A.   The manager died.

24     Q.   Okay.

25     A.   The interest in this entity was owned by,
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1 I believe, the Shirley Bernstein Trust and the

2 Simon Bernstein Trust.  They owned a majority

3 interest -- those two trusts -- in Bernstein

4 Holdings, LLC, which was the general partner of a

5 limited partnership.

6     Q.   All right.  So the manager died.  And

7 somehow Robert Spallina became manager.

8          But you told me with regard to Bernstein

9 Family Realty, Exhibit 6, we identified Simon

10 Bernstein as the manager.  But then you said nobody

11 became the manager after that as far as you knew.

12          How did Mr. Spallina become the manager of

13 Bernstein Holdings, LLC?

14     A.   I don't recall.

15     Q.   Who are the members -- did you say -- of

16 Bernstein Holdings, LLC?

17     A.   I don't have those documents in front of

18 me, Peter.  But I believe that it would have been

19 the Simon Bernstein Trust and the Shirley Bernstein

20 Trust; and there may have been some minor interest

21 held for other family members.  I'm not certain.

22     Q.   Which trusts would you be referring to --

23 'cause we've identified a number of trusts here

24 today?

25     A.   The 2012 -- July 25, 2012 Simon Bernstein



1-888-311-4240

WWW.USLEGALSUPPORT.COM

75

1 Amended and Restated Trust Agreement and --

2     Q.   Okay.  And that's -- go ahead.

3     A.   -- and assumedly the family trust under --

4 that was established for the benefit of Simon after

5 Shirley's death under the Shirley Bernstein Trust

6 Agreement from '08.

7     Q.   Okay.  And the members designated you, as

8 the managing member --

9     A.   They didn't designate me, Peter.

10     Q.   I mean -- sorry -- designated Mr. Spallina

11 as the managing member.  And the members were

12 acting through Ted Bernstein as the successor

13 trustee; is that right?

14          MR. ROSE:  Object to the form.

15     A.   I --

16     Q.   Do you remember --

17     A.   I have no personal knowledge.

18     Q.   Okay.  Who would know?

19     A.   Mr. Spallina --

20     Q.   Okay.

21     A.   -- or perhaps Mr. Bernstein.  I don't

22 know.

23     Q.   Let's take a look at Exhibit 8, if we

24 could.

25     A.   Okay.  Yes, sir.
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1     Q.   Exhibit 8 is a copy of a Certificate of

2 Limited Partnership for the Bernstein Family

3 Investments, LLLP.

4          Do you see that?

5     A.   Yes, sir.

6     Q.   Now, you're shown as the registered agent

7 for that entity; is that correct?

8     A.   Yes.  Again, February of 2008; that's

9 correct.

10     Q.   Okay.  And the general partner is shown as

11 Bernstein Holdings, LLC.

12          Is that the entity we just identified --

13     A.   Yes, sir.

14     Q.   -- that Mr. Spallina is now the managing

15 partner of?

16     A.   Yes, sir.

17     Q.   Okay.  And your shell company that you

18 created is now the registered agent for that

19 company rather than you individually; is that

20 correct?

21     A.   Yes, sir.  Yes, sir.

22     Q.   Okay.  And 950 Peninsula Corporate Circle,

23 Suite 3010, what's located at that address?

24     A.   I presume that to be what was Simon

25 Bernstein's office.
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1     Q.   And now I guess Ted Bernstein's office;

2 right?

3     A.   I guess; yes.

4     Q.   Okay.  All right.

5          Let's take a look at Exhibit 9, if we

6 could.

7     A.   Yes, sir.

8     Q.   Now, this is a copy of Articles of

9 Incorporation for the Shirley Bernstein Family

10 Foundation, Inc.?

11     A.   Yes.

12     Q.   Do you see that?

13     A.   Yes, sir.

14     Q.   Okay.  You're shown as, again, the

15 registered agent.  Did you -- are you the one that

16 created this entity?

17     A.   Yes, sir.

18     Q.   And what is the purpose or the business of

19 the Shirley Bernstein Family Foundation, Inc.?

20     A.   It has no purpose today.  It's an inactive

21 entity, as far as I know.

22          It was formed back in 2008 at a time when

23 Shirley had -- Bernstein had expressed an interest

24 in setting up a foundation to carry on some of her

25 charitable desires.
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1     Q.   All right.  Let me draw your attention to

2 Exhibit 10.

3     A.   Yes, sir.

4     Q.   Exhibit 10 is a printout from the Florida

5 Department of State Division of Corporation for an

6 entity known as "Two Oaks --"

7          MR. FEAMAN:  That's O-a-k-s, Madam Court

8 Reporter, T-w-o, Oaks -- oh, you have it there in

9 front of you --

10     Q.   "-- Consulting, LLC."

11          Do you see that?

12     A.   Yes, sir.

13     Q.   Okay.  It shows it's currently inactive,

14 but it was apparently active from 2006 through

15 2011.

16          What is your understanding of what Two

17 Oaks Consulting, LLC is?

18     A.   Geeze.  I'm trying to remember now.

19          I set this up for -- principally for my

20 wife and I to use for purposes of trying to develop

21 some additional consulting business on our own.

22     Q.   What kind of consulting?

23     A.   All types of business consulting.

24          She is a pretty good bookkeeper.  You

25 know, we could provide -- looking to provide, like,
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1 bookkeeping services and office administration

2 services.

3     Q.   All right.  And 2600 Whispering Oaks Lane,

4 is that your home address?

5     A.   Yes, it is, sir.

6     Q.   All right.  And your wife Sue Anne, that's

7 -- she's shown -- is she the only -- was she the

8 only manager?

9     A.   She was the manager.

10     Q.   Okay.  And did Two Oaks Consulting do any

11 business for any entities owned or controlled by

12 the Bernsteins?

13     A.   I believe that it might have.  I don't

14 recall.  I'm looking at your Exhibit 11-A for the

15 first time.  So obviously there were some payments

16 that were made to Two Oaks.

17     Q.   Okay.  Let's take a look at Exhibit 11-A.

18 It's a copy of a reconciliation detail report for

19 Arbitrage International Management, LLC.

20          First, what is your understanding of what

21 Arbitrage International Management, LLC is?

22     A.   I'm not 100 percent certain.  It was one

23 -- it was part of the overall insurance business of

24 the Bernsteins.

25     Q.   So is it fair to say, though, you do
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1 understand that this company is -- was or is owned

2 and controlled by majority by Simon and Ted

3 Bernstein?

4     A.   I believe I do understand that.

5     Q.   Okay.  Now, Simon's ownership interest in

6 Arbitrage International Management, LLC, did that

7 exist at the time of Mr. Bernstein's death in 2012?

8     A.   I don't recall.

9     Q.   Do you know if his ownership interest in

10 this company is shown on the inventory of the

11 estate?

12     A.   I don't recall it being listed on the

13 inventory of the estate, because if it were owned

14 still, it might have been owned through his trust

15 and not through his -- him individually.

16     Q.   Okay.  I guess we have to do further

17 discovery on that.  But you would agree that both

18 Ted and Simon Bernstein controlled that entity;

19 correct?

20     A.   My knowledge -- to the best of my

21 knowledge.

22     Q.   Yeah.  That's all I can ask is to the best

23 of your knowledge.  Yeah.  Yeah.

24          Okay.  Let me draw your attention to page

25 1 of Exhibit 11-A, to about two-thirds of the way
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1 down the page.

2          There's a check that's listed there dated

3 11/1/2006, No. 2047.

4          Do you see that, sir?

5     A.   Yes, sir.

6     Q.   And it's a check payable to Two Oaks

7 Consulting for $55,000.

8          Do you see that?

9     A.   Yes, sir.

10     Q.   Okay.  And what work was performed by Two

11 Oaks Consulting that caused a delivery of that

12 payment from Arbitrage International Management to

13 Two Oaks for $55,000 at or around October or

14 November of 2006?

15     A.   This is seven-and-a-half years ago.  To be

16 honest with you, I don't know, without going back

17 and trying to find out.

18          I don't have any immediate knowledge.

19     Q.   All right.  Then just below that is an

20 entry for 11/1/2006 --

21     A.   Yes, sir.

22     Q.   -- check No. 2046 for Tescher Gutter.

23          That's your firm before Tescher &

24 Spallina; correct?

25     A.   That is correct, sir.
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1     Q.   That's the Chaves firm I guess you

2 referred to.

3          Now, there's a check for $45,000 on the

4 same day, which totaled a payment of $100,000 on

5 November 1st, 2006.

6          Do you recall what that was for?

7     A.   Again, no, I'm not a hundred percent

8 certain.  But, obviously, if it's paid -- the

9 payment -- I'm -- no, I do not know without

10 checking.

11     Q.   All right.  Well, let me draw your

12 attention to the next page --

13     A.   Yes, sir.

14     Q.   -- which is a reconciliation detail.

15          And about a quarter of the way down --

16 also on 11/1/2006 -- this is marked as Exhibit

17 11-B, by the way --

18     A.   Yes, sir.

19     Q.   There's a check by -- a different check

20 number, 2045, payable to Two Oaks Consulting for

21 the same amount, $55,000.

22          Do you know what that was for?

23     A.   No.  This looks like a duplication of

24 11-A, frankly.  I mean, I --

25     Q.   Yeah.  That's what I thought too, except
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1 that it's a different check number.

2     A.   Yeah, I can't explain it.  Obviously, it's

3 not my reconciliation.  But it certainly looks like

4 the same things here.

5     Q.   Yeah.  Okay.  And then, finally, on page

6 11-C --

7     A.   Yes, sir.

8     Q.   -- there's a check in 2007 -- January

9 22nd, 2007 -- payable to your wife's company from

10 Arbitrage International Management for $30,000 --

11 check No. 2247.

12          Do you know what that was for?

13     A.   No, sir, not without, you know, trying to

14 go back and see if I can find it -- find out what

15 it was.

16     Q.   As you sit here today, any idea

17 whatsoever?

18     A.   No.

19     Q.   All right, sir.

20          Now, the -- when you do estate planning

21 documents for clients, I assume that you also ask

22 them about life insurance?

23     A.   Generally, we would ask them about --

24     Q.   As part of your due diligence; is that

25 correct?
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1     A.   Yes, we would generally ask them about

2 life insurance.  Yes, sir.

3     Q.   Okay.  And when you did your estate

4 planning for Simon Bernstein and Shirley Bernstein

5 in 2008, I assume then you asked them about life

6 insurance; is that correct?

7     A.   I would presume that we did.

8     Q.   Okay.  And are you aware that there's

9 presently pending in Chicago litigation concerning

10 a life insurance trust?

11     A.   Yes, sir.

12     Q.   And are you aware that the litigation

13 makes reference to a lost life insurance trust

14 instrument?

15     A.   Yes.  Yes, sir.

16     Q.   Okay.  Have you ever seen it -- or a copy

17 of it?

18     A.   No, sir.

19     Q.   Ever?

20     A.   No, sir.

21     Q.   All right.  Do you know if Shirley

22 Bernstein was ever a trustee of that document that

23 you've never seen?

24     A.   It's my understanding but -- at some point

25 that she was, but I -- I could not tell you for
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1 sure.

2     Q.   All right.  And do you know who would be

3 the alleged trustee of the alleged trust is today?

4     A.   I believe that -- that it is Ted

5 Bernstein.

6     Q.   Okay.  And --

7     A.   Now, you --

8     Q.   And what's the basis of your belief that

9 Ted Bernstein is the trustee of the trust that you

10 have never seen?

11     A.   Just, you know, information related to us,

12 either from Pam Simon, or her husband, or Ted

13 Bernstein, or the insurance companies.

14     Q.   So --

15     A.   And you understand -- you understand that

16 the policy itself was owned by Simon Bernstein.

17     Q.   Yes.

18     A.   The alleged trust was only the alleged

19 beneficiary.

20     Q.   Okay.  Now, I'm not an expert in this

21 area, but if Simon Bernstein was the owner of the

22 trust --

23     A.   Owner of the policy, sir.

24     Q.   I mean -- of the policy -- would that make

25 that a potential asset of the estate if the
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1 beneficiary can't be located?

2     A.   You're -- you're mixing -- you're mixing

3 ownership and beneficiary.

4     Q.   Right.

5     A.   The fact that he was an owner only means

6 that, at least for federal estate tax purposes, the

7 life insurance proceeds would be includable as part

8 of his federal gross estate.

9     Q.   Okay.  Now, other than what Pam might have

10 told you or Pam's husband, do you have any other

11 reason why you say you believe that Mr. Ted

12 Bernstein is currently the successor trustee?

13     A.   My recollection -- and, again, this is

14 without the benefit of looking at documents -- at

15 one point in time the -- Simon and Shirley

16 Bernstein were being represented by the Proskauer

17 firm in Boca.  And Al Gortz, in that firm --

18 G-o-r-t-z -- was doing some legal work for them;

19 and I believe he prepared -- it may be a 2000

20 trust; I don't remember precisely.

21          He had prepared a new life -- irrevocable

22 life insurance trust, I believe.  And I think -- I

23 think my understanding is -- and I could be wrong

24 -- was that he was -- he had prepared that to have

25 Simon transfer the ownership of the policy into
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1 this trust so as to keep it out of his estate for

2 estate tax purposes.

3          I don't know that to be 100 percent.  You

4 know, that's just what my understandings are.  And

5 I don't have specific knowledge.  But that would --

6 would make some sense and --

7     Q.   To your knowledge, that was never done;

8 correct?

9     A.   That was never done as far as I know.  And

10 we --

11     Q.   Now, did your law partner, Mr. Spallina,

12 represent that, in fact, he was the cotrustee -- I

13 mean, successor trustee of that trust at one point?

14     A.   I -- I find that -- I can't -- I saw some

15 document somewhere in all of the minutia of

16 paperwork that has occurred in the last six months

17 here where supposedly he signed something as a

18 trustee.

19          I don't think he ever represented himself

20 to anybody really as being a trustee of a trust

21 that was to receive the proceeds of that $1.6

22 million policy.

23     Q.   Well, take a look at Exhibit 14, if you

24 would.

25     A.   Yeah.  No.  I said there is a document
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1 floating around; and I didn't know what -- what

2 documents you -- I hadn't seen these in advance, so

3 I wasn't sure.

4     Q.   Okay.

5     A.   Okay.  I'm looking at 14 now.

6     Q.   Yeah.  It's a composite exhibit?

7     A.   Right.

8     Q.   And it's a letter dated under your

9 letterhead of Tescher & Spallina dated December 6,

10 2012.

11          Do you see that?

12     A.   Yes.

13     Q.   And it's directed to the claims department

14 of Heritage Union Life Insurance Company; is that

15 correct?

16     A.   Yes, it is.

17     Q.   He states that he wants -- under the fifth

18 bullet point -- the proceeds from the policy

19 released so that, quote, "We can make distributions

20 amongst the five Bernstein children," unquote.

21          Do you see that?

22     A.   Yes, sir.

23     Q.   Okay.  Have you ever seen the Heritage

24 policy itself?

25     A.   I'm not a hundred percent certain that I



1-888-311-4240

WWW.USLEGALSUPPORT.COM

89

1 have.

2     Q.   Do you know if it exists?

3     A.   I have no direct knowledge.  I presume it

4 exists.  Somebody paid 1.6 million into the

5 registry of the court.  So there's some life

6 insurance policy that existed.

7     Q.   Well, maybe they should have paid 2.6

8 million.

9     A.   Well...

10     Q.   Has a request ever been made, to your

11 knowledge -- either on behalf of the state or

12 otherwise -- to get a copy of the policy?

13     A.   I'm not aware.

14     Q.   Did you and Mr. Spallina have discussions

15 at or about the time that this letter dated

16 December 6, 2012, marked as Exhibit 14 was written

17 about under what authority Mr. Spallina made the

18 demands that the proceeds should be paid to the

19 five Bernstein children?

20     A.   It doesn't really read like a demand.

21 But, you know, if you want to characterize it that

22 way...

23          I'm seeing this letter for the first time.

24     Q.   Did you have discussions with Mr. Spallina

25 concerning the request made by him that he would
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1 like the distributions amongst the five Bernstein

2 children?

3     A.   Well, my conversations with Robert

4 Spallina included relating conversations he had had

5 with Simon Bernstein regarding the policy and the

6 overall plan that Simon Bernstein wished to have

7 occur upon his demise.

8     Q.   Are there emails between Mr. Bernstein --

9 Simon -- and your office concerning any expressions

10 of intent about the distribution of insurance

11 proceeds upon his demise?

12     A.   I'm not certain.  Again, we provided all

13 of that documentation to everybody.  There may have

14 been notes.  There may have been file notes.

15          MR. ROSE:  For the record, Peter, before

16 you ask your next question -- and I hate to break

17 your momentum -- but it's 4:30 p.m.

18          There are a number of other people that

19 might have questions.  And you are, in my view,

20 taking discovery in a case that you're not involved

21 in that Mr. Stansbury has counsel, and is

22 representing, as administrator ad litem, the

23 interests of the estate in unrelated litigation;

24 and I think this is far afield of the issues we

25 have Friday.  And I think you're being a little
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1 unfair to the other participants.

2          MR. ELIOT BERNSTEIN:  Perfectly fine.

3 This is Eliot Bernstein; and it's relevant to the

4 matters at hand as to the qualifications of Ted and

5 the qualifications of Mr. Tescher.

6     Q.   Did Mr. Spallina, to your knowledge, have

7 the consent of Mr. Eliot Bernstein to request that

8 the distributions of the life insurance policy be

9 made to him instead of the estate?

10     A.   I don't know.

11     Q.   Okay.  Do you recall that there were two

12 other life insurance policies that were, in fact,

13 paid to the Simon Bernstein estate?

14     A.   Yes, I believe so.  I don't recall.  They

15 were relatively modest policies, if I'm not

16 mistaken.

17     Q.   Would you agree with me that, if the lost

18 trust instrument cannot be established, that the

19 proceeds of the insurance policy would be then

20 payable to the estate of Simon Bernstein?

21          MR. ROSE:  Objection.  Calls for a legal

22 conclusion.  Beyond the witness's knowledge, scope,

23 information.  Irrelevant.  Immaterial.  And

24 improper question for the purposes of this

25 deposition.
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1          MR. ELIOT BERNSTEIN:  Are you representing

2 Don Tescher?

3          MR. ROSE:  No.  He's representing Ted

4 Bernstein.

5          MR. ELIOT BERNSTEIN:  Are you putting that

6 objection on for Ted or...

7          MR. FEAMAN:  Don Tescher is represented

8 by --

9          THE WITNESS:  Irwin Block.

10          MR. FEAMAN:  -- Mr. Irwin Block, a very

11 well-respected attorney here in Palm Beach County.

12          MR. ELIOT BERNSTEIN:  Okay.  Is he making

13 the objections for Mr. Tescher?

14          MR. ROSE:  No.  He's making the objections

15 on behalf of Mr. Ted Bernstein, which he has the

16 right to do.

17     Q.   Okay.  So you can answer.

18     A.   Could you repeat the question, please?

19 I'm sorry.

20          MR. FEAMAN:  Sure.  I would ask the court

21 reporter to read it back.

22          THE WITNESS:  Sure.

23          (Question read:  Question:  "Would you

24          agree with me that, if the lost trust

25          instrument cannot be established, that the



1-888-311-4240

WWW.USLEGALSUPPORT.COM

93

1          proceeds of the insurance policy would be

2          then payable to the estate of Simon

3          Bernstein?")

4     A.   I think it may depend upon the terms and

5 conditions contained in the insurance policy.  So I

6 can't say absolutely that that would be the case.

7     Q.   Okay.  But it seems nobody can find the

8 insurance policy.  So in a default provision,

9 wouldn't it, in fact, then go to the estate --

10     A.   I --

11     Q.   -- the -- Bernstein as the owner of the

12 policy?

13     A.   I -- I --

14          MR. ROSE:  Objection to the form.  Calls

15 for a legal conclusion.  Beyond the scope of the

16 witness's knowledge.

17     A.   I don't have an answer.

18     Q.   All right.  Well, as the copersonal

19 representative, what effort did you take to

20 ascertain whether the proceeds of this policy

21 should, in fact, be payable to the estate?

22     A.   Well, the first -- what we attempted to

23 first do was to go into court in Palm Beach County

24 and have a declaratory action to establish a lost

25 trust and appoint a successor trustee, which is a
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1 -- you know, not an uncommon proceeding.

2          We, in fact, had drafted a pleading, which

3 is your Exhibit 12.

4          The family, for whatever reasons -- and

5 I'm not certain what all the reasons were --

6 decided that they wanted to remove the action to

7 Federal District Court in Illinois.  So the matter

8 was removed to federal district court in Illinois.

9     Q.   And --

10     A.   We are not a party any longer in that

11 proceeding and have not been involved in that for

12 quite some time.

13     Q.   Well as a PR, did you think you had any

14 fiduciary obligations to creditors -- interested

15 persons of the estate to marshall the assets of the

16 estate for the benefit of not only the

17 beneficiaries but the creditors too?

18     A.   The best information that was given to us

19 that we acted upon was to attempt to see if the '95

20 trust could either be located or reestablished

21 through -- through appropriate testimony.

22     Q.   All right.  Let's get back, if we could,

23 to Exhibit 14, and then we'll get to my Exhibit 12.

24     A.   Okay.  I've got 14.  Okay.

25     Q.   So you can identify the letter written by
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1 Mr. Spallina; is that correct?

2     A.   It is a letter that appears to have been

3 written by Mr. Spallina.

4     Q.   Now, let me draw your attention to the

5 claimant's statement that is on page 2 of Exhibit

6 14 --

7     A.   Yes, sir.

8     Q.   -- do you see that?

9          Do you know who filled that out?

10     A.   It looks to me like it is Mr. Spallina's

11 signature for sure.

12     Q.   Pardon me?

13     A.   It looks to me like it is Mr. Spallina's

14 signature for sure; that would be his signature.

15     Q.   Okay.

16     A.   And apparently he wrote "Personal rep and

17 trustee."

18     Q.   Did you and Mr. Spallina have discussion

19 about this document at any time?

20     A.   No, sir.

21     Q.   Is it your understanding that he's

22 representing himself to be the trustee of the lost

23 insurance trust?

24     A.   No.  It's my understanding that he was

25 representing himself to be the trustee of Simon's
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1 trust and also personal representative of Simon's

2 estate.

3     Q.   Well, let's go to the next page, which is

4 Bates stamped No. JCK 001273.

5     A.   Yeah, I see it.

6     Q.   Do you see that where it says "Name of

7 Trust:  Simon Bernstein Irrevocable Insurance

8 Trust," dated 6/1/95.  And it looks like "Printed

9 name of trustee:  Robert Spallina."

10          Do you see that?

11     A.   I see that.

12     Q.   Did you have any discussions with Mr.

13 Spallina concerning his authority to represent

14 himself to the insurance company as the trustee of

15 the 1995 revocable trust?

16     A.   No, sir.  I'm seeing this document

17 probably for the first time.

18     Q.   Okay.

19          MR. ROSE:  Object to the form of the last

20 one.

21     Q.   And then you mentioned the action that was

22 then filed --

23     A.   I didn't say it was filed.  I said it was

24 contemplated to be filed.

25     Q.   No, in Illinois?
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1     A.   Oh.  I'm sorry.  Go ahead.

2     Q.   Okay.  Now, there -- are you aware that

3 the trustee of the lost trust -- that Mr. Ted

4 Bernstein represents himself as the successor

5 trustee?

6          Are you aware of that?

7     A.   Yes, sir.

8     Q.   Okay.  Do you know by what authority Mr.

9 Bernstein represented himself as successor trustee?

10     A.   No.

11     Q.   Are you aware that there were discussions

12 and email traffic between your office and counsel

13 in Chicago concerning whether an action should be

14 filed in Palm Beach County -- as you mentioned --

15 or in Illinois?

16     A.   I believe there was correspondence back

17 and forth; and there were also telephone

18 discussions.

19     Q.   Are you aware that in that correspondence

20 Mr. Spallina represented to counsel in Chicago that

21 the life insurance proceeds were, in fact, an asset

22 of the Simon Bernstein estate; therefore, it should

23 be litigated in Palm Beach County?

24          MR. ROSE:  Object to the form.

25     A.   I don't recall.



1-888-311-4240

WWW.USLEGALSUPPORT.COM

98

1     Q.   All right.  And now, take a look at

2 Exhibit 12.

3     A.   Yes, sir.

4     Q.   That's a draft of a complaint; correct?

5     A.   Yes.

6     Q.   Was that prepared in your office?

7     A.   Yes, sir.

8     Q.   Okay.  And who prepared it?

9     A.   I believe that I did.

10     Q.   And this is a draft of a complaint

11 prepared by you entitled "Declaratory Action to

12 Establish a Lost Trust and Appoint a Successor

13 Trustee"; correct?

14     A.   Yes, sir.

15     Q.   You prepared that on behalf of Ted

16 Bernstein; is that correct?

17     A.   "Comes now Ted Bernstein, son of Simon

18 Bernstein"; that's correct.

19     Q.   Okay.  So -- now, then you said earlier in

20 your testimony that the family -- quote, "the

21 family," close quote -- decided that it should be

22 -- this action should be filed in Chicago?

23          Was Eliot Bernstein a member of the family

24 that you referred to?

25     A.   Eliot Bernstein is a member of the family.
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1 As to whether Eliot Bernstein's opinion was

2 elicited, I would seriously doubt.

3     Q.   Okay.  And, in fact, Eliot Bernstein is

4 mentioned in paragraph 5 as one of the five

5 surviving children of Simon Bernstein.

6     A.   That is -- that is correct.

7     Q.   Okay.  And how did the decision come about

8 that the action instead was filed in Chicago -- in

9 Illinois state court, rather than in the county

10 where the decedent resided, in Palm Beach County;

11 if you know?

12     A.   I don't know.

13     Q.   And who would be most knowledgeable about

14 that?

15          MR. ROSE:  Objection.  Relevance.

16 Materiality.  It's 4:42.  You're trying the wrong

17 case.  The judge has already determined that Mr.

18 Stansbury, at his own expense, can pursue the

19 litigation in Illinois.  And you're not supposed to

20 use this deposition for discovery in that case.

21 And, otherwise, everything you're asking is

22 irrelevant and wasting the time of everyone,

23 including the people that haven't yet had a chance

24 to ask questions.

25          MR. ELIOT BERNSTEIN:  Okay.  This is Eliot
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1 Bernstein.  I'll put back on the record that it's

2 very relevant to the qualifications of Mr. Tescher

3 to act in any capacity on this.

4          THE WITNESS:  I'm not being asked to act

5 in any capacity, Mr. Bernstein.

6          MR. ELIOT BERNSTEIN:  Are you objecting on

7 behalf of Ted or on behalf of --

8     Q.   I mean, I'm laying a predicate here,

9 because my next question is, in recommending Ted

10 Bernstein as successor personal representative to

11 the estate of Simon Bernstein, what are you

12 recommending what action Ted Bernstein takes -- if

13 he's appointed by the court as successor personal

14 representative -- to protect the estate in trying

15 to obtain the assets -- excuse me -- the proceeds

16 of this insurance policy?

17     A.   I'm not your lawyer anymore.

18     Q.   Well, you were never my lawyer.

19     A.   Well, I'm no longer Ted Bernstein's lawyer

20 either.

21     Q.   And would you expect him to take action to

22 protect the estate?

23          MR. ROSE:  Objection to the form in light

24 of Judge Colin's prior ruling.

25          I think you understand it's an improper
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1 question, Peter, which is why you keep asking it.

2          MR. ELIOT BERNSTEIN:  I don't think it's

3 improper at all.

4     A.   I am --

5     Q.   You are recommending, sir, Mr. Ted

6 Bernstein, the PR, you're the previous PR.  And

7 since you're in the business of recommending, would

8 you recommend to Ted Bernstein as successor

9 personal representative to take assets -- to take

10 steps necessary to try to get these insurance

11 proceeds into the estate of Simon Bernstein, since

12 the PR has a fiduciary obligation to all interested

13 persons of an estate?

14     A.   I think that Mr. Bernstein -- Ted

15 Bernstein -- should do what he should do based upon

16 his standing as a fiduciary; and if that means not

17 taking a position -- if that means taking a

18 position on behalf of the estate, if that means

19 standing silent and letting the chips fall where

20 they may, those are decisions that he will have to

21 make.

22     Q.   And what decision did you make as personal

23 representative with regard to those estate assets?

24     A.   We felt that they belonged to the '95

25 trust; that there was enough evidence around that
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1 the trust, in fact, existed; and that it ought to

2 be reestablished if it could be.

3          That was our determination.  The family --

4     Q.   Were you aware of the 2000 trust?

5     A.   Yes, we were.

6     Q.   Okay.  And is that trust -- can that trust

7 be found?

8     A.   I think so, if I'm not mistaken.

9          I'm not 100 percent certain about that,

10 Peter.

11     Q.   And is that also a life insurance trust?

12     A.   I believe it is, in the sense that it was

13 going to be the owner and beneficiary of the

14 policy, I believe.

15     Q.   And the --

16     A.   The reason why -- let me just tell you.

17          The reason why Si never wanted to put the

18 ownership out of his control was for the very

19 reason that he wanted to be able to control where

20 that policy was ultimately going.

21     Q.   And the two other policies that were paid

22 to the --

23     A.   Yes, sir.

24     Q.   -- estate --

25     A.   Yes, sir.
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1     Q.   -- were they in a trust or owned by him

2 personally?

3     A.   Well, they were paid --

4     Q.   Were they placed into a trust?

5     A.   No.  They were owned by him personally,

6 and they were payable to the estate.

7     Q.   Okay.  Did Eliot Bernstein ever express to

8 you his disagreement of -- regarding the estate --

9 of Simon Bernstein's noninvolvement in the Illinois

10 action?

11     A.   He might have.  I don't recall.

12     Q.   You don't recall?  And if he might have --

13     A.   He --

14     Q.   -- do you recall what you might have said?

15          MR. BLOCK:  I object to the form of that

16 question.

17     A.   I don't know how to respond to that

18 question.

19     Q.   Did your office have disagreements with

20 Chicago counsel in emails about the filing of the

21 action in Illinois?

22     A.   We -- we did not necessarily totally agree

23 with what they wanted to do.

24     Q.   And were the -- some of the children of

25 Mr. Simon Bernstein fearful that the claim of Mr.



1-888-311-4240

WWW.USLEGALSUPPORT.COM

104

1 Stansbury would consume the insurance proceeds and,

2 therefore, wanted to keep those insurance proceeds

3 that are the subject of the litigation in Illinois

4 out of the estate at all costs?

5          MR. BLOCK:  Peter, what does that have to

6 do with the issue before the court?  This is Block.

7 You know, I'm trying to be quiet, but I think

8 you're really going far afield here.

9          MR. FEAMAN:  Okay.  Fair -- fair comment.

10     Q.   Let me ask one or two more questions:  Did

11 Ted Bernstein express to you -- either email or

12 orally while you were personal representative --

13 his desire to keep the insurance proceeds out of

14 the estate of Simon Bernstein so that it would not

15 be subject to the claim of Mr. Stansbury as a

16 creditor?

17     A.   I don't recall.  I mean, obviously we all

18 knew that, if the proceeds were payable to the

19 estate --

20          MR. BLOCK:  Don, did you hear my objection

21 on privilege?

22          THE WITNESS:  Yes, sir.

23          MR. BLOCK:  If you want to answer it,

24 that's up to you.

25          MR. FEAMAN:  Yeah.  I'm asking that
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1 question, Irwin, in his capacity as personal

2 representative.

3          MR. BLOCK:  Does that mean he wasn't a

4 lawyer?

5          MR. FEAMAN:  Well, when you're a personal

6 representative --

7          MR. BLOCK:  Go ahead, Peter.

8     A.   I will answer it this way:  We were all

9 obviously aware -- everybody was aware that if the

10 proceeds came into the estate they would be exposed

11 to a successful prosecution of Mr. Stansbury's

12 lawsuit if he got a judgment.

13     Q.   Did you talk to Mr. Stansbury at any time

14 about his claim -- or your attorney, Mr. Manceri?

15     A.   I don't recall ever talking to Mr.

16 Stansbury about it.

17          MR. FEAMAN:  Okay.  All right.  I think

18 that's all I have at this point.

19          THE WITNESS:  Thank you, Peter.

20          MR. ROSE:  Does anybody else wish to ask

21 questions of Mr. Tescher?

22          MR. MORRISSEY:  John Morrissey.  I have no

23 questions.

24          MR. ROSE:  Anybody else?

25          MR. ELIOT BERNSTEIN:  This is Eliot
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

        IN THE FIFTEENTH JUDICIAL CIRCUIT COURT
         IN AND FOR PALM BEACH COUNTY, FLORIDA
                CASE NO:    502012CP4391XXXXNB

 IN RE:  ESTATE OF SIMON L. BERNSTEIN

           Deceased.

 ----------------------------------------------------/

                   PROCEEDINGS BEFORE
                 HONORABLE JOHN PHILLIPS

 DATE:  September 15, 2015

 TIME:  9:27 a.m. to 10:32 a.m.
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1 APPEARANCES:

2

3 APPEARING ON BEHALF OF THE PERSONAL REPRESENTATIVE:

4 BRIAN O'CONNELL, ESQ.
JOIELLE A. FOGLIETTA, ESQ.

5 CIKLIN, LUBITZ & O'CONNELL
West Palm Beach, FL  333401

6

7 APPEARING OF BEHALF OF WILLIAM STANSBURY:

8 PETER FEAMAN, ESQ.
PETER M. FEAMAN, P.A.

9 3695 Boynton Beach Blvd., Suite 9
Boynton Beach, FL  33436

10

11 APPEARING ON BEHALF OF MOLLY SIMON, et al:

12 JOHN MORRISSEY, ESQ.
MORRISSEY LAW

13 330 Clematis Street, 213
West Palm Beach, FL  33401

14

15 APPEARING ON BEHALF OF TED S. BERNSTEIN:

16 ALAN B. ROSE, ESQ.
PAGE, MRACHEK, FITZGERALD & ROSE, P.A.

17 505 S. Flagler Drive, Suite 600
West Palm Beach, FL  33401

18

19 APPEARING ON BEHALF OF TESCHER & SPALLINA:

20 KENNETH S. POLLOCK, ESQ.
SHENDELL & POLLOCK, P.L.

21 2700 N. Military Trail, Suite 150
Boca Raton, FL  33431

22

23

24 ALSO PRESENT:  Eliot Bernstein

25
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      BE IT REMEMBERED, that the following

2 proceedings were taken in the above-styled cause

3 before Honorable JOHN PHILLIPS, at the Palm Beach

4 County Courthouse, 3188 PGA Blvd., Palm Beach

5 Gardens, County of Palm Beach, State of Florida, on

6 Tuesday, the 15th day of September, 2015, to wit:

7

8           THE COURT:  We're here on the Simon

9      Bernstein case; is that right?

10           MS. FOGLIETTA:  Yes, Judge.

11           THE COURT:  This ended up in this division

12      of the Court because of a recusal from somebody

13      else in another division of the Court, right?

14           MR. FEAMAN:  That raises an interesting

15      point.  Peter Feaman on behalf of William

16      Stansbury, a creditor of the estate.  I was

17      late coming in.  Mr. O'Connell is late.  All

18      the attorneys and the litigants are either in

19      West Palm or south.  I respectfully don't

20      understand how we ended up here in the north

21      branch.  Should we set it back to the main

22      branch?

23           THE COURT:  No.  That would be judge

24      shopping.  When somebody recuses themselves

25      then it's randomly reassigned.  I was verifying



4

PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      this isn't a case that started out with me.

2      It's a case that started out with somebody

3      else.

4           MR. FEAMAN:  Judge Colin, actually,

5      specifically said in his recusal order north

6      branch, which I didn't understand.

7           THE COURT:  That's what the 4th DCA is

8      for.  I'm not here to question some other

9      judge's order.  You won't have me saying he was

10      wrong.  I'm not the appellate judge.  If

11      somebody made a mistake and you all think

12      there's relief that should be granted to

13      correct his mistake that's what the 4th is for.

14      Please have a seat.

15           We're here because somebody else is not

16      the judge in the case anymore and I am, right?

17           MR. FEAMAN:  Right.

18           THE COURT:  We'll go to the next step.

19      This is a case management conference.  What is

20      it that I need to do to manage the case?  I

21      received the trustees' status report which is

22      lengthy and comprehensive.  I've read that.

23           Other than being brought up to speed by

24      having read that report what else needs to be

25      resolved to get this case done?
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1           MR. ROSE:  Good morning.  I'm Alan Rose.

2      Can I speak from here?

3           THE COURT:  You can.

4           MR. ROSE:  I'm not planning on doing the

5      whole hearing, but briefly there are,

6      technically, four other cases that all were

7      assigned.  I think we've noticed a status

8      conference in all four cases.

9           There are two estates.  The Simon

10      Bernstein that Your Honor mentioned, he died in

11      2012.

12           THE COURT:  Then there's the wife who

13      pre-deceased him, has a case, and I've been

14      asked to consider -- one of the things that

15      needs to be done is the closing of that estate.

16           MR. ROSE:  Correct.  She died in 2010.

17      Each of those estates builds into a trust, so

18      there's technically four pieces of pending

19      litigation; an estate of Shirley, a Shirley

20      trust construction, and an estate of Simon and

21      claim in the Simon trusts for the removal of my

22      client.  Those are the four separate matters.

23      And then we came before you -- when Judge Colin

24      recused himself there were pending motions

25      counsel thought best to come and get some sort
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      of order.

2           The one thing that we believe, at least

3      which was in the status report which should be

4      addressed fairly early on, is whether we're

5      going to have a guardian ad litem for the three

6      minor children that are represented by Eliot

7      Bernstein, and try to bring some order to this

8      case which I think was a little bit out of

9      control in Judge Colin's courtroom.

10           THE COURT:  Is there a motion for

11      appointment of a GAL?  Has a motion been filed

12      by someone?

13           MR. ROSE:  I think the -- my understanding

14      is the beneficiaries were about to file one.  I

15      don't think they filed yet.  There is a pending

16      motion to appoint an attorney for the children.

17      It's sort of a similar issue.  Maybe

18      Mr. O'Connell can -- it's on one of his lists

19      of motions.

20           And then there's -- I think the main thing

21      we need to discuss is what order we're going to

22      do the hearings in because along with the

23      guardian ad litem it's our position the first

24      thing we should decide, since almost every

25      motion you're going to hear on Mr. O'Connell's
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      list is filed by Eliot Bernstein, is he's not a

2      beneficiary.  We have a one-count complaint to

3      determine the validity of the documents.  And

4      under the documents, as drafted, he's

5      disinherited.  He's not a beneficiary under any

6      way and if you remove his standing then I

7      believe we can go to mediation and resolve

8      almost all of these motions without taking up,

9      probably, two or three weeks of the Court's

10      time.

11           THE COURT:  Well, I noticed in the

12      trustee's status report that there was

13      mentioned several times that he's not a

14      beneficiary.  So has there been an order that

15      establishes that or is that just the position

16      that's being argued by the --

17           MR. ROSE:  Well, the documents themselves,

18      the operative document, for example, Simon

19      Bernstein's will -- the sole beneficiary is the

20      trust.  Simon Bernstein's trust the soul

21      beneficiaries are his ten grandchildren.

22      Shirley Bernstein's will, the sole beneficiary

23      is her trust.  Shirley Bernstein's trust gave

24      Simon Bernstein the power of appointment to

25      appoint and he appointed to his grandchildren.
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      So what we filed was a one-count complaint to

2      determine those documents.  We actually filed a

3      trust construction action.  Judge Colin advised

4      us to file -- to add a count.  We added one

5      count to determine the validity of those

6      documents.  It's been answered by everybody,

7      and what Judge Colin did was he severed that

8      one count from everything else and he stayed

9      everything else until we resolved that one

10      count.  That's the issue that we believe, if

11      you resolve that issue first, a lot of the

12      stuff would go away and that was part of the

13      purpose of the status conference.  The parties

14      can't, among themselves, agree what issues

15      should be heard first.  If you did that issue,

16      either if he has standing or he doesn't, if he

17      doesn't have standing we'll good through

18      hundreds of thousands of dollars of legal fees

19      resolving motions that he filed if he lacked

20      standing.

21           I think if you couple it with a motion for

22      a guardian ad litem there is a motion pending

23      in a fifth case, the Oppenheimer case, that's

24      also before you, not today, for a guardian ad

25      litem.  Judge Colin deferred on that.  I
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PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      believe Mr. Morrissey's clients are going to

2      move for a guardian ad litem.  I believe Mr.

3      Eliot Bernstein, in his papers, has indicated

4      that he has a conflict with his children and

5      they should have a lawyer and a guardian

6      representing them.  He can speak for himself to

7      that point.

8           Those are the two issues we think should

9      go first.  If it happens first this case would

10      become much more manageable and can even be

11      resolved because, as we indicated in our

12      report, these are relatively small estates.

13           There was a belief that's driving this

14      that there was $100 million left behind but

15      they left behind modest estates.  Over time

16      we've been trying to sell property and trying

17      to narrow things and all we've been doing is

18      spending attorneys' fees between a curator --

19           THE COURT:  I just want to figure out

20      what's on the judicial plate that needs to be

21      addressed.

22           MR. ROSE:  That's what we think should

23      happen first, those two issues, and everything

24      else will fall into place.

25           THE COURT:  What is the name or where is
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561/833.7811

1      the document to be found that has this single

2      count for determination of validity of estate

3      documents or trust documents that was severed

4      out by Judge Colin?

5           MR. ROSE:  It's in case 5020143698 --

6           THE COURT:  What are the two letters in

7      between the 14 and the 36 --

8           MR. ROSE:  I'm sorry, CP003698XXX and now

9      --

10           THE COURT:  I don't need that stuff.

11      What's the docket entry number?

12           MS. FOGLIETTA:  The filing number?

13           THE COURT:  I want to know where to find

14      this thing that seems to be one of the first

15      things --

16           MS. FOGLIETTA:  Are you talking about the

17      amended complaint?  I have a copy.

18           MR. ROSE:  Just the docket entry, if you

19      don't mind.

20           THE COURT:  I have a computer here so

21      don't think I'm being rude if I look away from

22      you all.

23           MR. ROSE:  It was filed October 3, 2013.

24           MS. FOGLIETTA:  I have a copy.

25           MR. ELIOT BERNSTEIN:  Can I make an
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1      objection?

2           THE COURT:  Who are you?

3           MR. ELIOT BERNSTEIN:  I'm Eliot Bernstein.

4           THE COURT:  You can't object yet.

5           MR. ELIOT BERNSTEIN:  Can I make a

6      statement?

7           THE COURT:  Not yet.  I'm looking at this

8      computer screen trying to find the docket.

9      Everybody, please be seated.  You're making me

10      nervous.

11           I'm just scrolling through the attorneys.

12      I haven't even gotten to the pleadings yet.

13      I'm looking for a pleading or an order entered

14      October 3rd.

15           MR. ROSE:  An amended complaint.

16           THE COURT:  I have an amended complaint by

17      Ted Bernstein.

18           MR. ROSE:  Yes.

19           THE COURT:  And in that amended complaint

20      is the count that was referred to.  It's Count

21      II?

22           MR. ROSE:  I believe it is, Sir.

23           THE COURT:  All right.

24           MR. ROSE:  Page 13 is the actual -- the

25      count itself incorporates the allegations and
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1      the documents.

2           THE COURT:  All right.  Count II starts at

3      Paragraph 79 of the document?

4           MR. ROSE:  Yes, sir.

5           THE COURT:  All right.  And then at some

6      point in time you say Judge Colin severed out

7      this count and said it should be heard

8      separately.  Is that --

9           MR. ROSE:  He severed it and stayed --

10           THE COURT:  Do you know when the order was

11      entered on that?

12           MR. ROSE:  10-6 according to the chart

13      from --

14           THE COURT:  10-6-14?

15           MR. ROSE:  Yes.  It says order on

16      amendments to pleadings.  There might be an

17      order that predates that.

18           MS. FOGLIETTA:  I do have a copy of it.

19           THE COURT:  The other is almost the very

20      next docket entry.  The amended petition is

21      Docket Entry 26.  The order is Docket Entry 27.

22           MR. ROSE:  Specifically Paragraph 3 on

23      Page 2.

24           THE COURT:  There was a response filed by

25      Mr. Bernstein and the other defendants.  Are
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1      those things that happened?

2           MR. ELIOT BERNSTEIN:  What case?  Is this

3      Shirley Bernstein --

4           THE COURT:  Case Number 14CP3698.

5           MR. ROSE:  Everyone has either answered or

6      been defaulted and I noticed the case for

7      trial.

8           MR. ELIOT BERNSTEIN:  Are we here for

9      Simon Bernstein?  I'm confused.  I'm not

10      prepared for Shirley Bernstein's case today.

11      Can I raise another point, Your Honor?

12           THE COURT:  I only do one thing at a time.

13      You must stop.

14           MR. ELIOT BERNSTEIN:  What?

15           THE COURT:  You must stop.  I do one thing

16      at a time.  You're not that thing yet.

17           MR. ELIOT BERNSTEIN:  Okay.

18           THE COURT:  This is a case management

19      conference.  I'm not deciding anything.  I do

20      decide that I'm the one that runs this

21      courtroom so I don't have people jumping up and

22      blurting things out.  That doesn't help me

23      orderly go through figuring out what the

24      problem is and how to attack and resolve the

25      problem.  My specialty is wrestling stuff to
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1      the ground and resolving it.  That's what I'm

2      going to do in this case and that's what I do

3      in every case.  This is a bigger one to wrestle

4      to the ground than some other ones but there's

5      no octopus case that I've ever met that I

6      haven't been able to figure out sooner or

7      later.  The only way I can do that is talk to

8      one person at a time.  We'll figure out one

9      thing at a time.  I'm not a smart guy but I'm

10      persistent.  All these guys know me.  I'm

11      looking you in the eye because you haven't met

12      me before, right?  Sir, yes, you haven't met

13      me?

14           MR. ELIOT BERNSTEIN:  Yes, sir.

15           THE COURT:  Okay.  So you don't know me.

16      These other attorneys do because they're in

17      court in front of me on other cases where I've

18      done the same thing.  I'm too stupid to --

19      well, I'm stupid.  I take one thing at a time

20      and I make sure I know what I'm doing and I go

21      to the next thing.  I try to be courteous to

22      everybody.  I try to make sure everybody is

23      heard.  I demand that people be courteous to me

24      in return.  I don't take any crap.  In that

25      method of proceeding we get through whatever is
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1      uncomfortable, whatever is messed up, whatever

2      is complex.  We simplify it down enough for me

3      to understand it and then we resolve it.

4      That's what is going to happen in this case.

5           MR. ELIOT BERNSTEIN:  So my question is --

6           THE COURT:  I told you I'm not talking to

7      you yet.  I was talking to you to tell you what

8      I'm doing so you're not mystified, but now you

9      sit silently until it's my time to talk to you.

10      Right now I'm talking to some other people.

11           Okay, so --

12           MR. ROSE:  May I approach --

13           THE COURT:  -- the trustees believe the

14      first thing that needs to be done is the

15      resolution of this order that was entered by

16      Judge Colin severing out the count and the

17      amended complaint that deals with the validity

18      of the testamentary documents, correct?

19           MR. ROSE:  Yes, sir.

20           THE COURT:  All right.  Does anybody

21      object to that issue being resolved first in

22      the order of events in this sequence of cases?

23           MR. O'CONNELL:  Are you ready for me?

24           THE COURT:  Yeah, I just want to know if

25      there's any objection to having that issue



16

PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      heard and resolved first.  That's the issue

2      that I'm chewing on right now.

3           MR. O'CONNELL:  Okay.  I wouldn't call it

4      an objection, but I'd like to be able to

5      explain my role in it and these other motions.

6           THE COURT:  Well, first I want to know if

7      there's any reason I should attack this as the

8      first order of business in setting a trial or

9      hearing to have it resolved.  Do you have any

10      objection?

11           MR. O'CONNELL:  I wouldn't object to that.

12           THE COURT:  All right.  Does anybody else

13      seated at the tables have any objection?

14           MR. FEAMAN:  May it please the Court.

15      Peter Feaman on behalf of William Stansbury.

16      He's a $2.5 million creditor of the estate of

17      Simon Bernstein.

18           We're here in the estate of Simon

19      Bernstein and it's the position of

20      Mr. Stansbury that a removal of Ted Bernstein

21      as successor trustee should be heard first.

22           THE COURT:  Okay.  Why?

23           MR. FEAMAN:  The reason for that is if

24      that issue is determined one way or the other

25      we believe that is the linchpin to then
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1      resolving probably all the other issues in this

2      case.

3           THE COURT:  The trustee believes the issue

4      to resolving many of the issues is to determine

5      whether Eliot -- I'm using first names, I'm

6      sorry.  Is it Mr. Bernstein, Eliot Bernstein?

7           MR. ELIOT BERNSTEIN:  You can call me

8      Eliot.

9           THE COURT:  Okay.  I don't mean to be

10      disrespectful.  I don't want to do that.

11           The trustee's thought is that resolving

12      whether Eliot has any standing to be involved

13      in the litigation is key.  You're saying that's

14      not key, it's something else that's key?  What

15      else is it that you're suggesting is the key

16      issue to be resolved?

17           MR. FEAMAN:  Because that's the Shirley

18      Bernstein trust.  The matter that is before

19      Your Honor today is the estate of Simon

20      Bernstein, and Simon Bernstein had a separate

21      trust which was different from the Shirley

22      Bernstein trust and the -- most of the assets

23      are in the Simon Bernstein trust which then had

24      the pour-over will into -- most of the assets

25      are in the Simon Bernstein estate and then had
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1      the pour-over will into the trust and that's --

2      that's the matter that is the most significant,

3      in my humble opinion, that is before Your Honor

4      is the Simon Bernstein estate and the Simon

5      Bernstein trust.  It's the opinion of

6      Mr. Stansbury that Mr. Ted Bernstein, as a

7      successor trustee to the Simon Bernstein trust,

8      should be heard first.

9           THE COURT:  Let me ask this:  How is it

10      that there is an order by Judge Colin severing

11      out this count about the validity of some

12      estate documents in the Simon Bernstein case if

13      the documents in question were filed in a

14      different estate?  Maybe the trustee can

15      address that.

16           MR. ROSE:  Sure.

17           THE COURT:  What's up with that?

18           MR. ROSE:  We have a trust construction

19      count that was to determine the validity and

20      then the construction of the Shirley Bernstein

21      trust.  Within that claim, because there's an

22      overlap of issues there, the standing issue is

23      the same in both.  What Judge Colin ordered me

24      to do was to file an additional count into that

25      complaint.  Everyone was properly noticed.  We
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1      already had the jurisdiction over all the

2      beneficiaries, those that answered, those that

3      did not.  Nobody moved to dismiss upon the

4      ground that it's not properly in one case, and

5      so because there's a direct overlap between

6      documents that were executed and the validity

7      of those documents, and the validity of the

8      will of Simon directly relates to the validity

9      of the exercise of power of appointment because

10      he exercised his power through his will.  So

11      what Judge Colin did was he ordered me to file

12      a simple one-count complaint, as simple as it

13      could be, list the four documents and allege

14      that they're all valid and enforceable.  In the

15      context of trying that issue you will decide

16      whether, for example, Simon Bernstein was

17      unduly influenced, if that's an allegation, to

18      execute the power of appointment.  The power of

19      appointment is what deprives Mr. Eliot

20      Bernstein of standing.  Judge Colin ordered us

21      all put it all in this count.  He then stayed

22      everything else and severed that and we're

23      supposed to try that and we get bogged down

24      constantly in --

25           THE COURT:  Don't get sidetracked or I'll
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1      get confused and disaster happens.

2           Mr. Bernstein, Eliot Bernstein, you've got

3      an objection to the trial of the issue about

4      the validity of the estate documents that's

5      just been discussed?

6           MR. ELIOT BERNSTEIN:  Yes, sir.

7           THE COURT:  What's your objection?

8           MR. ELIOT BERNSTEIN:  Several, with that

9      being the first thing.  The first part is that

10      Mr. O'Connell has filed with the court in the

11      Simon Bernstein estate nothing to be done with

12      Ted Bernstein as trustee because Mr. O'Connell

13      and Mr. Feaman, two prominent lawyers that you

14      know, have claimed that the document itself

15      that they're operating under precludes Ted

16      Bernstein from being a trustee.  The language

17      says he can't be a related party --

18           THE COURT:  You got to get back to my

19      question.

20           MR. ELIOT BERNSTEIN:  Here's the problem

21      --

22           THE COURT:  No.  I'm the one that's

23      telling you the question I'd like you to

24      answer.  Remember I told you I chew on one tiny

25      thing at a time.  I don't want to get confused.
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1      I might make a mistake if I get confused.

2           This is the thing I'm trying to establish

3      in my mind now:  What is your objection to

4      trying the issue about the validity of the

5      estate documents that are found in Count II of

6      the amended petition, Docket Entry Number 26?

7           MR. ELIOT BERNSTEIN:  My problem is is

8      that if Ted is not a trustee properly serving,

9      and a fraudulent trustee as they're claiming

10      and he's acting improperly, to have a hearing

11      where Ted's arguing validity where he's

12      conflicted, I mean if he doesn't argue

13      successfully, his entire family and children

14      are cut out of everything.  So he's got a

15      conflict in arguing a construction --

16           THE COURT:  You're not even addressing my

17      question.  Thank you.  Please be seated.

18           MR. ELIOT BERNSTEIN:  I did answer your

19      question because how can we have -- how can we

20      hear his --

21           THE COURT:  You're asking me a question.

22      Your question started with how do we do

23      something.  I don't know.

24           MR. ELIOT BERNSTEIN:  I'm saying we can't

25      hear --
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1           THE COURT:  Stop.  Please be seated.  You

2      failed to answer my question.  You got

3      something else on your mind that doesn't

4      address what I'm trying to figure out.

5           Is it true that Judge Colin issued a stay

6      order on the other parts of the litigation and

7      it intended -- somehow he manifested an

8      intention to resolve the validity of the estate

9      documents?  Is there an order that says that

10      somewhere?

11           MR. ROSE:  I think that goes too far.

12      There are multiple proceedings.  He severed

13      this count --

14           THE COURT:  I got that.

15           MR. ROSE:  It's our view that that should

16      be what is decided --

17           THE COURT:  I know.  But you said a minute

18      ago that he stayed other proceedings.  Is there

19      an order that says that?  Where do I find that

20      order?

21           MR. ROSE:  It's the one that you looked

22      at, October 6th.  It stays the rest of the

23      proceedings inside the Shirley Bernstein trust

24      construction case.  It doesn't stay everything

25      in the Simon Bernstein side.
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1           THE COURT:  Okay.

2           MR. ROSE:  That's what I was clarifying.

3           THE COURT:  Okay.  You've been living with

4      these cases for several years.

5           MR. ROSE:  Yes.

6           THE COURT:  I've been living with them for

7      30 minutes so I'm not as intimately familiar

8      with the ins and outs of what's going on here.

9      I'm not even familiar with everybody's names,

10      so I apologize to you for that.

11           Well, then there's no reason for me not to

12      set a trial on that Count II of the amended

13      complaint, right?  I'll do that whether

14      everybody wants me to do or not that way I'll

15      get something done and that way we'll move down

16      the road.  That will be done.  Court to order

17      set.  How much time you think we need to try

18      that?

19           MR. ROSE:  Normally I would think we can

20      try the case within a day.

21           THE COURT:  Okay.  Anybody think we need a

22      different amount of time?

23           MR. ELIOT BERNSTEIN:  Yeah.  I think it

24      will take several days.

25           THE COURT:  Why?
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1           MR. ELIOT BERNSTEIN:  Well, you're going

2      to have to first start with is Ted Bernstein a

3      valid trustee to argue the case.  So that's --

4           THE COURT:  No, I won't have to decide

5      that.

6           MR. ELIOT BERNSTEIN:  You want somebody to

7      argue who's not valid --

8           THE COURT:  What else?  Any other issue?

9      Is there any other issue that's going to take

10      more than a day?

11           MR. ELIOT BERNSTEIN:  Well, it's very

12      complicated.

13           THE COURT:  No, this isn't going to be

14      complicated.

15           MR. ELIOT BERNSTEIN:  Okay.

16           THE COURT:  It's not.  There's documents,

17      pieces of paper that somebody claims were

18      executed or not executed.

19           MR. ELIOT BERNSTEIN:  There's been fraud

20      in the document.

21           THE COURT:  I was explaining to you

22      something.  If you interrupt me you can be held

23      in contempt.  If I interrupt you I'm keeping

24      order in my courtroom.  You see the difference

25      there?  This is not a conversation.  Okay.  No
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1      need for me to explain anything further.  I

2      intend to set this for trial.  I intend to set

3      it for a day.  I intend that issue of the

4      validity of the estate documents will be

5      resolved in that trial.  Is there any reason to

6      not think I can do that in a day other than

7      what Mr. Eliot Bernstein has mentioned?

8           MR. FEAMAN:  On behalf of Mr. Stansbury we

9      have no involvement in the Shirley Bernstein

10      estate.

11           THE COURT:  So you don't care what I do.

12           MR. ROSE:  Mr. O'Connell is a party, he's

13      intervening because of the overlap of the power

14      of appointment.  I can't speak for him but I

15      want to make sure he agrees that a day is

16      enough.  We are all bad estimators.

17           THE COURT:  I asked this question to the

18      entire courtroom.  If anybody thinks

19      differently then what I'm getting ready to do

20      you're supposed to say something.  He hasn't

21      said anything.

22           MR. MORRISSEY:  Judge, John Morrissey.  I

23      represent four of the adult grandchildren who

24      will ultimately be beneficiaries under the

25      trust document.
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1           THE COURT:  Okay.

2           MR. MORRISSEY:  So certainly my clients

3      have an interest here in what's going on.  I

4      just want to let Your Honor know, because I

5      don't think -- I hope Mr. Feaman is not

6      misleading the Court.  On two occasions so far

7      he said that he represents a creditor of the

8      estate, that's incorrect.

9           THE COURT:  William Stansbury.

10           MR. MORRISSEY:  Correct.  William

11      Stansbury is not a creditor of the estate.

12      He's someone who filed a claim in the estate.

13      An objection was filed by the personal

14      representative, or counsel for the personal

15      representative, which means that Mr. Stansbury

16      had 30 days to run off and file his lawsuit

17      which he's done.  He's not done anything with

18      that separate civil litigation.  It's not been

19      reduced to a judgment.  He is not a creditor,

20      therefore, Judge, he does not have standing not

21      only with respect to the validity of the

22      documents but with respect to anything else in

23      these various litigations.

24           THE COURT:  That's not helping me figure

25      out how much time I need to set aside for this
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1      trial.

2           MR. MORRISSEY:  I'm sorry.

3           THE COURT:  When I'm telling you I'm a

4      simple guy I'm not being modest.  I'm just

5      being truthful.  That's where I'm at.  I'm

6      going to write down what I do next when I leave

7      this room.  What I do next when I leave this

8      room is tell my judicial assistant to reserve a

9      day, set this trial date, send you notices.

10      Bang.  That thing is done.  So that's why I

11      want to stick with this.  Do you have any

12      objection to that?

13           MR. MORRISSEY:  No.

14           THE COURT:  Okay.  Great.  This is the way

15      I intend to proceed -- I love Marty Colin.

16      This guy is a judge that's been around a long

17      time.  I know him.  He's an entirely different

18      guy than me.  I expect that your experience

19      with Judge Colin has been different than

20      sitting here with me.  Am I right?  I never

21      appeared in front of him as a judge -- I never

22      appeared in front of him while he's a judge and

23      while I was a lawyer.  He appeared in front of

24      me while he was a lawyer and I was a judge.  I

25      don't know how he is as a judge but I am pretty
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1      sure he's a different guy than me.  Nice guy.

2      I like him.  But we're different judges.  Your

3      experiences with Judge Colin, put them aside.

4      You're having an experience with me now.  We

5      have to do it the way I do it or else I'll mess

6      up.

7           The second thing I have on my list of

8      things to ask you about that I've been jotting

9      down here is this request for guardian ad

10      litem.  I think I remember asking and being

11      told that no one has filed a formal request for

12      appointment of a guardian ad litem; is that

13      correct?

14           MR. O'CONNELL:  Correct.

15           MR. ROSE:  In these four cases no one has

16      done that yet.

17           THE COURT:  Okay.  Am I going to?

18           MR. ELIOT BERNSTEIN:  I believe they have,

19      actually.

20           THE COURT:  When was it filed?  What

21      docket entry?

22           MR. ELIOT BERNSTEIN:  I don't know.  It

23      was denied a long time ago by Tescher and

24      Spallina, the guys that were removed for fraud

25      in the court.  They tried to put guardians on
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1      --

2           THE COURT:  No, no, no.  You see I don't

3      want all the other baggage.  I just want the

4      answer to that question.  When was it filed?

5           MR. ELIOT BERNSTEIN:  I don't know.  At

6      the beginning.

7           THE COURT:  At the beginning.  That takes

8      me to the bottom.  That slows down progress on

9      our case management conference.  I will go

10      through it.  What was the title of the

11      pleading?

12           MR. ELIOT BERNSTEIN:  I don't know.  I

13      don't think Joy's records went back that far.

14           MS. FOGLIETTA:  We pulled things that were

15      pending, Judge.  I don't have that.

16           MR. MORRISSEY:  On behalf of the four

17      adult grandchildren it's our intention to file

18      one.  We were hoping to file one before today's

19      hearing.

20           THE COURT:  Okay.  Since that hasn't been

21      filed then I'm not taking action on it.  That's

22      my practice.  If there's something filed I'll

23      move towards getting it resolved.  If it's not

24      been filed and it's just in somebody's mind I

25      find that it's difficult to take any action.
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1      I'm crossing that off my list.

2           There's a pending motion to appoint

3      attorneys -- an attorney for the children.  Is

4      that an attorney ad litem?

5           MR. ELIOT BERNSTEIN:  An attorney for my

6      children.

7           THE COURT:  Who filed that motion?

8           MR. ELIOT BERNSTEIN:  Me.

9           THE COURT:  When did you file?

10           MR. ELIOT BERNSTEIN:  Just to pay the fees

11      for counsel for my children.

12           THE COURT:  When did you file it is what

13      I'm trying to figure it out.

14           MR. ELIOT BERNSTEIN:  A while ago.

15           THE COURT:  Any closer estimate than that?

16           MR. ELIOT BERNSTEIN:  I've been filing

17      that since the first petition in this case in

18      May of 2013 which still isn't heard.

19           THE COURT:  May of 2013 is when you filed

20      it?

21           MR. ELIOT BERNSTEIN:  Yeah.

22           MR. O'CONNELL:  We think we found one

23      August 28, 2014 in the Simon Bernstein estate.

24           THE COURT:  The Simon Bernstein estate is

25      the only one I got up on the computer.  The
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1      only thing that happened on August 20th is an

2      order by Judge Colin maybe.

3           MR. O'CONNELL:  28th, sorry, Your Honor,

4      2-8.

5           THE COURT:  Okay.  I just got my trifocals

6      reissued.  These are the old ones so an 8 and a

7      0 look alike.  I'm moving my head and trying to

8      focus.  Bear with me a second.

9           I don't see anything anywhere near the

10      28th of August of '14.  Is that the year, '14?

11           MR. O'CONNELL:  Yes.  It says, "Motion to

12      compel estates of Simon and Shirley to pay

13      counsel for Eliot and his minor children."

14           MS. FOGLIETTA:  That's in case number --

15           THE COURT:  Well, I don't see any motion

16      with that description.  Perhaps the Court

17      doesn't have it scanned in or something.  Who

18      knows.  Anybody have a paper copy of it that I

19      can look at?

20           MS. FOGLIETTA:  I do.

21           THE COURT:  I wouldn't mind looking at a

22      paper copy if you got one handy.

23           MR. O'CONNELL:  Sure.

24           THE COURT:  And was there a ruling on this

25      motion for having the estate pay for attorneys
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1      for Eliot and his minor children?  Has there

2      been an order on this?

3           MR. O'CONNELL:  Not that I'm aware of,

4      Your Honor.

5           THE COURT:  Was there ever a hearing?

6           MR. ROSE:  I don't believe it was set for

7      hearing.  That was alluded to that

8      Mr. Bernstein had requested an attorney for his

9      children and I would suggest that -- subject

10      to -- I don't think there was an objection from

11      anyone -- it's not appropriate to appoint an

12      attorney for his children.  If you appoint a

13      guardian ad litem to represent his children

14      then the guardian ad litem has the power to go

15      out and retain counsel and to accomplish the

16      relief that's sought.  We don't believe it's

17      appropriate though for Mr. Bernstein himself,

18      but certainly his children who are

19      beneficiaries should have --

20           THE COURT:  All right.  It looks like this

21      motion just asks for money.  It's not asking

22      for the appointment of counsel.  Mr. Eliot is

23      seeking the issuance of money from the trust

24      for the estate.  He alludes to the children

25      needing an attorney but he doesn't ask for one
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1      to be appointed.  He asks if he can be given

2      money.

3           There's an order I see, Docket Entry 24,

4      where Judge Colin prohibits any new filings.

5      I've not read the order yet but I see the title

6      of the order takes up 20 lines of docket entry

7      here in our computer program.  I hope the order

8      is shorter than the title.

9           MR. O'CONNELL:  We got it for Your Honor.

10                      (Handing)

11           THE COURT:  Now are these copies ones I

12      should return to you all or can I keep these?

13           MS. FOGLIETTA:  You can keep them.

14           THE COURT:  Thanks.  Judge Colin had a

15      case management conference.  It's a case

16      management order.  How about that.  It's a

17      great order.  He must have been having problems

18      with the progress of this case to issue an

19      order like that.  That was at Docket Entry

20      Number 24 which leads me to ask this question,

21      perhaps foolishly, and that's the question if

22      this order was entered by Judge Colin in

23      September of 2014 at Docket Entry Number 24 how

24      come we're up to 82 docket entries and other

25      petitions and things and stuff being filed?
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1      Did he disregard the order, because I think

2      it's a great order, or did something else

3      happen that I don't know about that changed the

4      order, or did he retract the order?

5           MR. O'CONNELL:  Let me try to help there.

6      Just so you can get my position in all this, I

7      want to explain.  I am a successor personal

8      representative in the Simon Bernstein estate,

9      so that's my universe in terms of this matter.

10      I got over a year at this point that I've been

11      involved in that capacity.  With regard to that

12      particular order the way everyone has

13      interpreted it is it has to do with anyone to

14      institute new litigation, a new adversary

15      matter they would have to go before Judge

16      Colin, because we certainly have filed, on an

17      administrative level, a number of motions of

18      things that needed to happen.

19           THE COURT:  Administrative stuff is

20      allowed to happen.

21           MR. O'CONNELL:  To go to your good

22      question, well, why are there so many items,

23      not that we filed a ton of motions and

24      petitions but certainly, on my behalf, there

25      are definitely some that we have filed.



35

PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1           THE COURT:  Docket Entry Number 41 there

2      is a petition to remove Theodore Stuart

3      Bernstein as alleged successor trustee filed by

4      Eliot Bernstein.  How did that get filed?  Did

5      Judge Colin approved that?

6           MR. ELIOT BERNSTEIN:  He directed that.

7           THE COURT:  Say that again?

8           MR. ELIOT BERNSTEIN:  He directed that.

9           THE COURT:  So there was a hearing that he

10      authorized this petition to be filed?

11           MR. ELIOT BERNSTEIN:  Yes.  And then a new

12      case was started.  He ordered a new case to

13      remove Ted and we're in the middle of that.

14      That's one of the cases.

15           Just to clarify something, I'm still

16      confused, the first part about the hearing

17      you're ordering, that's not --

18           THE COURT:  We're not on that subject.

19           MR. ELIOT BERNSTEIN:  Are we on Simon's

20      case or Shirley's case?  I'm confused by that.

21           THE COURT:  I'm confused too.  Welcome to

22      my world.

23           MR. ELIOT BERNSTEIN:  Welcome to mine.

24           THE COURT:  We're going to eliminate some

25      of the confusion by trying some of these things
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1      pled in this case and one of them that's been

2      pled is Count II of the amended petition of

3      Docket Entry 26 that Judge Colin severed out

4      and said is going to be tried separately.

5           MR. ELIOT BERNSTEIN:  That's in Shirley.

6           THE COURT:  I'm telling you what I'm

7      doing.  You asked me what I'm doing, to clarify

8      what I'm doing.  I just told you.

9           MR. ELIOT BERNSTEIN:  Okay.

10           MR. ROSE:  If I can, just briefly with

11      that, what Judge Colin was doing is you can fax

12      him the motion or bring it to his attention --

13           THE COURT:  He uses fax?  Okay.  He is a

14      dinosaur.

15           MR. ROSE:  He would give permission that

16      something could be filed or not filed.  We had

17      to go through the extra step of sending him in

18      advance, or asking permission if I wanted to

19      file a motion to approve a sale or whatever we

20      had to get his permission in advance.

21           THE COURT:  Okay.  Thank you.  I find

22      there's no pending motion for appointment of

23      attorneys for the children so I'm striking that

24      off my list.

25           Now back to the William Stansbury claim
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1      regarding the estate of Simon Bernstein.  What

2      is the pleading that sets up any claim that

3      needs to be adjudicated in that case that was

4      not already set?  It's the one thing that

5      you're not involved in.  What about the claim

6      you said that William Stansbury has?

7           MR. FEAMAN:  That's a separate action that

8      was filed and is pending before Judge Blanc in

9      the general jurisdiction division.

10           THE COURT:  Okay.  So Blanc will figure

11      that one out, right?

12           MR. FEAMAN:  And the estate is a

13      defendant.

14           THE COURT:  I'm trying to figure out what

15      I have to set.  Blanc has that one, right?

16           MR. FEAMAN:  Yes, yes, Your Honor.

17           The only thing, with regard to

18      Mr. Stansbury, I believe, is Mr. Stansbury has

19      filed a motion to discharge him from

20      responsibility for funding the estate's

21      participation in some Chicago litigation, and

22      that should be borne by the estate, but that's

23      already set before Your Honor on October 20th

24      in the special set hearing.

25           THE COURT:  When was that set?  When did



38

PLEASANTON, GREENHILL, MEEK & MARSAA
561/833.7811

1      the document hit the court records when --

2      setting that hearing?

3           MR. FEAMAN:  I'd say ten days ago.  It was

4      set for the day after tomorrow and it had to be

5      reset at my request due to a conflict, and then

6      it was set October 20, 2015 pursuant to a

7      notice of hearing I believe our office sent

8      out, I believe, ten days ago, approximately.

9           THE COURT:  That would be in case number

10      what?

11           MR. FEAMAN:  That would be case Number

12      124391CP -- 12 -- 2012CP4391.

13           THE COURT:  Okay.  So that's a different

14      case than I have on the computer screen.  Let

15      me get that one up.

16           MR. FEAMAN:  That's the case number that

17      actually brings us here today pursuant to

18      notice of hearing filed by Mr. O'Connell, the

19      personal representative of the estate.

20           THE COURT:  Just a second.  I've been

21      looking at, apparently, the trust case,

22      14CP3698.

23           MS. FOGLIETTA:  Judge, that's the Shirley

24      trust.

25           THE COURT:  Did you ever see Colin use a
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1      computer in court?

2           MR. O'CONNELL:  Not really.

3           THE COURT:  That's why I call him a

4      dinosaur.  I'd say it to his face trying to get

5      him to be more tech savvy.

6           I'm scrolling, okay.  You see me scrolling

7      with my finger.  I've scrolled through all the

8      attorneys.  This is more like it.  We're up to

9      386, and roughly ten days ago there was some

10      sort of hearing set.  A re-notice of hearing.

11           MR. ELIOT BERNSTEIN:  That was an

12      objection to an accounting that I filed timely.

13           THE COURT:  The notice of hearing,

14      Mr. Feaman, that you scheduled, or you sent out

15      that I'm referring to is called the fifth

16      re-notice of hearing and it sets hearing on the

17      motion of creditor William Stansbury for a

18      hearing on October 20.

19           MR. FEAMAN:  Yes, Your Honor.

20           THE COURT:  You set aside a 15-minute

21      period of time for that.  Judge Blanc has got

22      the litigation that you referred to in his

23      court and he'll figure that out.

24           MR. FEAMAN:  Correct.

25           THE COURT:  All right.
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1           MR. FEAMAN:  But there's also, with

2      regard, if I may, Your Honor, to

3      Mr. Stansbury's claim, Mr. O'Connell has also

4      filed a motion to enter and approve a

5      settlement agreement between the estate and

6      Mr. Stansbury which is still out there.  But

7      related to that is a motion by Mr. O'Connell

8      filed on 7-20-2015 to have Simon Bernstein

9      declared the beneficiary of the JP Morgan IRA

10      account, and the reason it relates to

11      Mr. Stansbury is because the settlement money

12      contemplated to be paid to Mr. Stansbury would

13      come out of that account and there's a question

14      whether that is actually money that should be

15      part of the estate or not so before we actually

16      wanted to fund the settlement we wanted to -- I

17      don't mean to speak for Mr. O'Connell -- we

18      wanted to make sure that that would be

19      appropriate source of funds to fund the

20      settlement so there would be no clawback claims

21      either against Mr. Stansbury or the estate

22      subsequent to the consummation of the

23      settlement.

24           THE COURT:  Is that petition at issue?

25           MR. FEAMAN:  It -- Mr. O'Connell?
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1           MR. O'CONNELL:  I don't think it was filed

2      as an adversary matter.  It's a free-standing

3      petition.

4           THE COURT:  Okay.

5           MR. O'CONNELL:  Everybody has been served

6      with it.

7           MR. ROSE:  For the record we have no

8      objection to that motion being granted.  I

9      don't know if anybody objects to the motion.

10      That's certainly something that should be heard

11      if it's objected to very early.

12           THE COURT:  Unless somebody notices it up

13      for hearing, get ready for that.

14           We've used up all the time I set aside for

15      the Bernstein case.  It would sure be nice to

16      spend the rest of my career talking to you

17      about this but I have other people scheduled at

18      10:30 and I must see them now.  Thanks a lot.

19      I'll do my work on setting the trial on the one

20      thing we got and we'll see what happens next.

21           MR. O'CONNELL:  Thank you.

22           THE COURT:  It was fun and look forward to

23      a long list of hearings as well.

24 (Whereupon, the hearing is concluded at 10:32 a.m.)

25
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In Re_  The Estate of Shirley Bernstein.txt
00001
  1    IN THE CIRCUIT COURT OF THE 15TH JUDICIAL CIRCUIT,
             IN AND FOR PALM BEACH COUNTY, FLORIDA
  2             PROBATE/GUARDIANSHIP DIVISION IY
  3                       CASE NO.: 502011CP000653XXXXSB
      IN RE: THE ESTATE OF:
  4   SHIRLEY BERNSTEIN,
                Deceased
  5   _______________________________/
      ELIOT IVAN BERNSTEIN, PRO SE,
  6             Petitioner,
      vs.
  7   
      TESCHER & SPALLINA, P.A., (AND ALL PARTNERS,
  8   ASSOCIATES AND OF COUNSEL); ROBERT L. SPALLINA
      (BOTH PERSONALLY & PROFESSIONALLY); DONALD
  9   R. TESCHER (BOTH PERSONALLY & PROFESSIONALLY);
      THEODORE STUART BERNSTEIN (AS ALLEGED PERSONAL
 10   REPRESENTATIVE, TRUSTEE, SUCCESSOR TRUSTEE) (BOTH
      PERSONALLY & PROFESSIONALLY); AND JOHN AND JANE
 11   DOE'S (1‐5000),
                Respondents.
 12   _______________________________________/
 13                TRANSCRIPT OF PROCEEDINGS
 14                         BEFORE
 15              THE HONORABLE MARTIN H. COLIN
 16   
 17                 South County Courthouse
             200 West Atlantic Avenue, Courtroom 8
 18               Delray Beach, Florida 33344
 19   
 20                Friday, September 13, 2013
                     1:30 p.m. ‐ 2:15 p.m.
 21   
 22   
 23   
 24              Stenographically Reported By:
                        JESSICA THIBAULT
 25   
�
00002
  1                       APPEARANCES
  2   
  3   On Behalf of the Petitioner:
  4             ELIOT IVAN BERNSTEIN, PRO SE
                2753 NW 34th Street
  5             Boca Raton, Florida  33434
  6   
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In Re_  The Estate of Shirley Bernstein.txt
  7   
  8   On Behalf of the Defendants:
  9             LAW OFFICE OF MARK MANCERI, P.A.
                2929 East Commercial Blvd., Ste. 702
 10             Fort Lauderdale, Florida 33308
                (954) 491‐7099
 11             mrmlaw@comcast.net
                BY:  MARK MANCERI, ESQ.
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   Also present:
 22   Robert Spallina, Esq.
 23   Theodore Bernstein
 24   Mrs. Bernstein, Petitioner's wife
 25   
�
00003
  1                  P R O C E E D I N G S
  2             THE COURT:  All right, we're here on the
  3        Shirley Bernstein estate, 2011CP000653.
  4        Counsel, make your appearances.
  5             MR. MANCERI:  Good afternoon, your Honor,
  6        Mark Manceri.  I'm here on behalf of Robert
  7        Spallina and Donald Tescher, named respondents.
  8             MR. ELIOT BERNSTEIN:  Good afternoon, your
  9        Honor, my name is Eliot Bernstein, and I'm
 10        representing myself pro se.
 11             MR. THEODORE BERNSTEIN:  Your Honor, Ted
 12        Bernstein, trustee of the estate, and I'm here
 13        representing myself today.
 14             THE COURT:  Okay, thanks.
 15             Let me just get the case up on the
 16        computer, please.
 17             All right, so I set oral argument based
 18        upon Mr. Bernstein's emergency motions, and I
 19        did so with the cautionary language in the
 20        notice of hearing that I assume both of you
 21        have, that indicates that I first want to hear
 22        what makes this matter emergency as defined by
 23        our law, so, because you're pro se,
 24        Mr. Bernstein, I want to make sure you're aware

Page 2

Eliot
Highlight
Ted is not "Trustee" lie to court.

Eliot
Callout
No one is representing as the Personal Representative, Manceri is representing them as estate counsel, their other role.  No Personal Rep because when Si died no one notified the Court and a successor PR or Trustee elected.

Eliot
Callout
Ted is not "trustee" of the estate as their was no papers approved by court because they never closed estate while he was alive.



In Re_  The Estate of Shirley Bernstein.txt
 25        of that particular aspect of what I just said.
�
00004
  1        Counsel knows.  This is not an emergency in
  2        your mind.  It's an emergency as the law calls
  3        it an emergency.  You're probably going to show
  4        me a case or an administrative order and tell
  5        me how this is an emergency.
  6             The second part of it is what type of
  7        evidentiary hearing we need to have, so you're
  8        up first.
  9             MR. ELIOT BERNSTEIN:  Okay, you want me to
 10        step up or?
 11             THE COURT:  You could do it right from
 12        there.
 13             MR. ELIOT BERNSTEIN:  It's an emergency
 14        because three of the beneficiaries ‐‐
 15             THE COURT:  Say again?  I couldn't ‐‐ you
 16        mumbled, I couldn't hear you.
 17             MR. ELIOT BERNSTEIN:  It's an emergency
 18        because three of the beneficiaries of the
 19        estates lives have been put in danger.
 20             THE COURT:  Okay, so they're about to be
 21        killed?
 22             MR. ELIOT BERNSTEIN:  They're about to be
 23        cut off of school, insurance, the necessary
 24        care that was set aside in the estates.
 25             THE COURT:  So it's not physical harm?
�
00005
  1             MR. ELIOT BERNSTEIN:  No.
  2             THE COURT:  So it's financial harm?
  3             MR. ELIOT BERNSTEIN:  Correct.
  4             THE COURT:  Educational harm?
  5             MR. ELIOT BERNSTEIN:  Correct.
  6             THE COURT:  Show me in either the law or
  7        the administrative order where that is defined
  8        as an emergency.
  9             MR. ELIOT BERNSTEIN:  If it's not then I
 10        made a mistake.
 11             THE COURT:  You're supposed to know that.
 12        That's why we're having this hearing.
 13             MR. ELIOT BERNSTEIN:  Well, I'm pro se.
 14             THE COURT:  I know.  We brought all this
 15        judicial effort here.  No, sir, this is not a
 16        free shot for you.
 17             MR. ELIOT BERNSTEIN:  I thought that it
 18        was an emergency.
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 19             THE COURT:  No, it's not your thought.
 20             MR. ELIOT BERNSTEIN:  Okay.
 21             THE COURT:  I cautioned you in the notice
 22        of hearing you so came today ‐‐ I kind of
 23        cautioned you whether this is an emergency,
 24        okay?  So you need to demonstrate to me where
 25        under our laws this situation that you say the
�
00006
  1        evidence would show is imminently happening,
  2        imminent means today, okay, where an emergency
  3        exists.
  4             The last two emergencies I did, someone
  5        was on the way to the airport waiting to be
  6        taken illegally to Iran, a non‐hate convention
  7        country.  We had to get an order out so that
  8        Homeland Security would rush down with armed
  9        guards and protect a child from going overseas
 10        and never coming back to the U.S.
 11             The other one was we had to get an order
 12        so police could break down the door to prevent
 13        someone from being physically killed or harmed
 14        physically.
 15             Those two were emergencies.  Is this an
 16        emergency like that?
 17             MR. ELIOT BERNSTEIN:  I believe so.
 18             THE COURT:  Okay, all right, so let me
 19        tell you, I'm going to let you go forward.  If
 20        I do not believe so, get your checkbook out.
 21             MR. ELIOT BERNSTEIN:  Okay.
 22             THE COURT:  You're going to personally pay
 23        for the cost of this.
 24             MR. ELIOT BERNSTEIN:  Okay.
 25             THE COURT:  It doesn't seem so based upon
�
00007
  1        what you've told me, but you have this belief
  2        that it is.  Remember, show me that it's a
  3        legal emergency like I gave the example of it.
  4        Someone is going to die, be taken out of the
  5        jurisdiction, someone's wellbeing today is
  6        going to be ‐‐ you know, they're going to be
  7        without food, they'll be on the street
  8        tomorrow.
  9             MR. ELIOT BERNSTEIN:  Okay.
 10             THE COURT:  So is that the type of hearing
 11        I need?
 12             MR. ELIOT BERNSTEIN:  Yes.
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 13             THE COURT:  Okay.  So tell me how that ‐‐
 14        what evidence is there that this is an
 15        emergency along those lines?
 16             MR. ELIOT BERNSTEIN:  Okay, the estate
 17        representatives when my parents died told us
 18        that they were understanding the special
 19        circumstances me and my three children are in,
 20        and that funds had been set aside and not to
 21        worry, there would be no delay of paying their
 22        living costs and everything that my father and
 23        mother had been paying for years to take care
 24        of them, and then they were paying that out of
 25        a bank account at Legacy Bank.
�
00008
  1             THE COURT:  Who is they?
  2             MR. ELIOT BERNSTEIN:  Mr. Spallina had
  3        directed Rachel Walker to pay the expenses of a
  4        Legacy bank account.  It was being paid.  And
  5        then Mr. Spallina stated that I should or that
  6        Rachel should ‐‐ she was fired, she should now
  7        turn the accounts over to my wife to start
  8        writing checks out of an account we've never
  9        seen.
 10             So I said I didn't feel comfortable
 11        writing checks out of an account, especially
 12        where it appeared my dad was the signer, so I
 13        called Legacy Bank with Rachel and they were
 14        completely blown away that checks had been
 15        being written out of a dead person's account.
 16        Nobody had notified them that Simon had
 17        deceased.  And that no ‐‐ by under no means
 18        shall I write checks out of that account, and
 19        so then Mr. Spallina told me to turn the
 20        accounts over to Janet Craig of Oppenheimer,
 21        and Oppenheimer was going to pay the bills as
 22        it had been done by Rachel in the past.  And so
 23        we sent her the Legacy account.  We thought all
 24        that was how things were being done and, you
 25        know, he doesn't give us any documents
�
00009
  1        whatsoever in the estate, so we don't know, you
  2        know, what he's operating out of, but
  3        Oppenheimer then started to pay the things ‐‐
  4        first they said, wait a minute, these are
  5        school trust funds ‐‐ well, they actually said
  6        that after they started paying, and they were a
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  7        little hesitant that these funds were being
  8        used for personal living expenses of everybody,
  9        which the other Legacy account had been paying
 10        for through an agreement between and my
 11        parents.  And then what happened was
 12        Mr. Spallina directed them to continue, stating
 13        he would replenish and replace the funds if he
 14        didn't get these other trusts he was in the
 15        process of creating for my children in place
 16        and use that money he would replenish and
 17        replace it.
 18             So the other week or two weeks or a few
 19        week ago Janet Craig said that funds are
 20        running low and she contacted Mr. Spallina who
 21        told her that he's not putting any money into
 22        those trusts and that there's nothing there for
 23        me, and that basically when that money runs out
 24        the kids' insurance, school, their home
 25        electricity and everything else I would
�
00010
  1        consider an emergency for three minor children
  2        will be cut off, and that was not ‐‐
  3             THE COURT:  Let me ask you a question.
  4             MR. ELIOT BERNSTEIN:  Yes, sir.
  5             THE COURT:  At the time when you say
  6        things were as they should be, your parents
  7        were alive and they were paying bills of you
  8        and your children?
  9             MR. ELIOT BERNSTEIN:  Correct,
 10        100‐percent, through an agreement.
 11             THE COURT:  An agreement with them?
 12             MR. ELIOT BERNSTEIN:  Yes.
 13             THE COURT:  Okay.  Then who died first?
 14             MR. ELIOT BERNSTEIN:  My mom.
 15             THE COURT:  Because this is what ‐‐ you
 16        filed it under your mom's estate.
 17             MR. ELIOT BERNSTEIN:  Okay.
 18             THE COURT:  Is your father alive or dead?
 19             MR. ELIOT BERNSTEIN:  My father is
 20        deceased today a year ago.
 21             THE COURT:  All right.  So you're saying
 22        that after your father died, however it
 23        happened, bills for you and your children
 24        continued to be paid somehow?
 25             MR. ELIOT BERNSTEIN:  First out of an
�
00011
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  1        account that they shouldn't have been being
  2        paid out of.
  3             THE COURT:  And then it stopped?
  4             MR. ELIOT BERNSTEIN:  It stopped.  Then it
  5        was transferred to Oppenheimer.
  6             THE COURT:  And they paid for a little
  7        while?
  8             MR. ELIOT BERNSTEIN:  Correct.
  9             THE COURT:  And when did that stop?
 10             MR. ELIOT BERNSTEIN:  Correct, just on
 11        August 28th, with one‐day's notice.
 12             THE COURT:  Okay.  So the bills that they
 13        were paying for you were what bills?
 14             MR. ELIOT BERNSTEIN:  All of them.
 15             THE COURT:  All the bills.
 16             MR. ELIOT BERNSTEIN:  Health insurance,
 17        electricity, water, food, clothing, everything,
 18        100‐percent.
 19             THE COURT:  When did the emergency take
 20        place?
 21             MR. ELIOT BERNSTEIN:  On August 28th.
 22        They told me if I didn't sign releases that
 23        Robert wanted me to sign and turn the money
 24        over to my brother, the remaining corpus of the
 25        trust, that they were going to shut the funds
�
00012
  1        off as of that day.
  2             THE COURT:  And they did?
  3             MR. ELIOT BERNSTEIN:  I'm not 100‐percent
  4        sure, because then I asked them for their
  5        operating documents that Mr. Spallina had sent
  6        them, and once again we've got un‐notarized
  7        documents ‐‐
  8             THE COURT:  We'll talk about the notary
  9        thing in a second.
 10             MR. ELIOT BERNSTEIN:  Okay.  Then we have
 11        new improperly notarized documents authorizing
 12        the trust to operate, and they sent me
 13        incomplete documents which are unsigned on
 14        every page of the trust agreement, so they're
 15        telling me and I've asked them three times if
 16        they have signed copies and three times they've
 17        sent me unsigned copies.
 18             THE COURT:  Okay, but what bills today ‐‐
 19             MR. ELIOT BERNSTEIN:  All of them.
 20             THE COURT:  What bills are unpaid as
 21        overdo today?
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 22             MR. ELIOT BERNSTEIN:  Health insurance is
 23        one.
 24             THE COURT:  What's overdue today?
 25             MR. ELIOT BERNSTEIN:  Health insurance is
�
00013
  1        one.
  2             THE COURT:  All right, name the health
  3        insurance company.
  4             MR. ELIOT BERNSTEIN:  It's COBRA.
  5             THE COURT:  COBRA is not a company.
  6             MR. ELIOT BERNSTEIN:  Blue Cross.
  7             THE COURT:  Blue Cross, okay.  How much is
  8        overdue to Blue Cross today?
  9             MR. ELIOT BERNSTEIN:  $2,000 or so.
 10             THE COURT:  It's not $2,000 a day.
 11             MR. ELIOT BERNSTEIN:  A month.
 12             THE COURT:  $2,000 a month is the health
 13        insurance bill?
 14             MR. ELIOT BERNSTEIN:  Correct.
 15             THE COURT:  When was that bill due?
 16             MR. ELIOT BERNSTEIN:  Well, this is the
 17        problem.  All of the bills are going to them
 18        and they don't share with me any of that.
 19             THE COURT:  So how do you know that you
 20        don't have health insurance coverage?
 21             MR. ELIOT BERNSTEIN:  Only because it's
 22        paid by them on that date.  Usually on the
 23        first.
 24             THE COURT:  September 1st?
 25             MR. ELIOT BERNSTEIN:  Yes.  As of
�
00014
  1        September 1st I don't believe they have ‐‐
  2             THE COURT:  Is the coverage in effect
  3        today?
  4             MR. ELIOT BERNSTEIN:  I don't know.
  5             THE COURT:  If you don't know, how do you
  6        know that it's an emergency?
  7             MR. ELIOT BERNSTEIN:  I just know they
  8        haven't paid it.
  9             THE COURT:  Okay, so ‐‐
 10             MR. ELIOT BERNSTEIN:  I don't have ‐‐
 11             THE COURT:  So you have coverage you said
 12        as of August 31st you had coverage?
 13             MR. ELIOT BERNSTEIN:  We don't know.  We
 14        don't have an accounting if she stated that,
 15        I'm sorry.
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 16             THE COURT:  Okay, so you may be covered,
 17        you may not be covered?
 18             MR. ELIOT BERNSTEIN:  Correct.
 19             THE COURT:  What other bill is unpaid as
 20        of today.
 21             MR. ELIOT BERNSTEIN:  And that's my wife
 22        and my children too.
 23             THE COURT:  Okay.
 24             MR. ELIOT BERNSTEIN:  Again, they have all
 25        the bills, so when they're due, like the
�
00015
  1        electric was due on the 28th, then they usually
  2        pay it.  I don't even get the bills.  So the
  3        bills are going straight to Oppenheimer.
  4             THE COURT:  How do you know
  5        authoritatively that they're not being paid?
  6             Ma'am, you can't speak.  You're not a
  7        lawyer, right?
  8             MRS. BERNSTEIN:  No.
  9             THE COURT:  Up, move to the back.
 10             MR. ELIOT BERNSTEIN:  You want her to go
 11        back?
 12             THE COURT:  Yes, because she's disruptive.
 13        I can't speak to you and hear her.
 14             MR. ELIOT BERNSTEIN:  Okay.
 15             THE COURT:  So stay there in absolute
 16        silence.  You could write something if you
 17        want, is that agreed?
 18             MRS. BERNSTEIN:  Yes.
 19             THE COURT:  Okay, go ahead.  How do you
 20        know these monthly bills are not being paid?
 21        How do you know the way you know today is
 22        Friday, you know what your name is, know
 23        meaning indisputable knowledge.
 24             MR. ELIOT BERNSTEIN:  I can't say for
 25        certainty since I don't receive it and manage
�
00016
  1        and pay the bills.
  2             THE COURT:  Well then how is it an
  3        emergency if you don't know?
  4             MR. ELIOT BERNSTEIN:  Well, because we
  5        know that within this next month if electricity
  6        isn't paid and there's no money to pay it and
  7        he doesn't reimburse the trusts that all those
  8        bills on whatever date they were due were
  9        lapsing in the next few hours.
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 10             THE COURT:  From today?
 11             MR. ELIOT BERNSTEIN:  From the 28th.
 12             THE COURT:  The 28th of August?
 13             MR. ELIOT BERNSTEIN:  Correct, sir.
 14             THE COURT:  All right.  So you don't know
 15        if they've been paid or not.  You still have
 16        your electric on?
 17             MR. ELIOT BERNSTEIN:  Yes.
 18             THE COURT:  Are any services shut off?
 19             MR. ELIOT BERNSTEIN:  No.
 20             MR. ROTHMAN:  Maybe like things like lawn
 21        and stuff, the lawn guys have been coming, said
 22        we owe them money, which we've never heard that
 23        from this guy knocking on the door.
 24             THE COURT:  All right.  Is the lawn an
 25        emergency situation?
�
00017
  1             MR. ELIOT BERNSTEIN:  No.  You just asked
  2        if any bills ‐‐
  3             THE COURT:  These are not emergencies
  4        then.
  5             MR. ELIOT BERNSTEIN:  Okay.
  6             THE COURT:  Remember, you filed a motion
  7        that stopped the courthouse from working.
  8             MR. ELIOT BERNSTEIN:  I'm very sorry.
  9             THE COURT:  We thought you were ready to
 10        die on the day you filed the motion.
 11             MR. ELIOT BERNSTEIN:  I'm very sorry.
 12             THE COURT:  Okay.
 13             MR. ELIOT BERNSTEIN:  I believed it was an
 14        emergency.  The minor children are in there.
 15             THE COURT:  Let me ask, how old are you?
 16             MR. ELIOT BERNSTEIN:  I'm 50.
 17             THE COURT:  Can you pay an electric bill?
 18             MR. ELIOT BERNSTEIN:  No.
 19             THE COURT:  Why not?
 20             MR. ELIOT BERNSTEIN:  I don't have any
 21        employment.
 22             THE COURT:  Why not?  If there's an
 23        emergency and you're not eating and you have
 24        children ‐‐
 25             MR. ELIOT BERNSTEIN:  It's very
�
00018
  1        complicated, but ‐‐
  2             THE COURT:  Well, could you work to pay
  3        your electric bill?  If that made a difference?
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  4             MR. ELIOT BERNSTEIN:  No, I haven't been
  5        able to gain employment due to
  6        Ricco‐related‐type crimes that have been
  7        committed against me and my family.
  8             THE COURT:  So your kids are without food,
  9        you would have them starve rather then go over
 10        to Burger King or Dunkin Donuts and get a job
 11        doing ‐‐
 12             MR. ELIOT BERNSTEIN:  I've tried all those
 13        things.
 14             THE COURT:  And they won't hire you?
 15             MR. ELIOT BERNSTEIN:  Let me explain.
 16             THE COURT:  Will they hire you to make
 17        enough money?
 18             MR. ELIOT BERNSTEIN:  No.  And that's why
 19        my father and mother had set aside these funds
 20        to pay those bills because they understood the
 21        gravity ‐‐
 22             THE COURT:  So here's what we'll do, we're
 23        going to have a hearing, tell me if you're
 24        comfortable, whether there's any employment you
 25        could get, so I'm going to bring the people
�
00019
  1        from Florida State Employment who tell me
  2        there's hundreds of jobs today that you could
  3        work.
  4             MR. ELIOT BERNSTEIN:  Okay.
  5             THE COURT:  You could start today as a
  6        laborer right outside this courthouse.  Why
  7        don't you do that?
  8             MR. ELIOT BERNSTEIN:  Well, because if I
  9        do that I have tax liens that are ‐‐
 10             THE COURT:  Who cares?  You want to feed
 11        your children.  They're going to pay you money
 12        to feed your children.
 13             MR. ELIOT BERNSTEIN:  Okay, I'll explain.
 14        I have tax liens which are under investigation
 15        by the inspector general of the tax
 16        administration department, currently ongoing,
 17        that were put on me as part of the efforts in a
 18        Ricco‐related lawsuit that I'm involved in.
 19        These are just the facts, I'm just telling
 20        you ‐‐
 21             THE COURT:  What's to stop you from
 22        working as a laborer?
 23             MR. ELIOT BERNSTEIN:  Because they then
 24        attach my wages ‐‐
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 25             THE COURT:  They don't even know that
�
00020
  1        you're working, and you have an emergency, you
  2        could feed your children.
  3             MR. ELIOT BERNSTEIN:  They know I'm
  4        working.
  5             THE COURT:  How do they know you're
  6        working?
  7             MR. ELIOT BERNSTEIN:  Well, actually, if
  8        you read the last articles I put in the
  9        petition six or five, one of those two, I put
 10        in the articles that have been released in the
 11        press that say that they were misusing joint
 12        terrorism task force funds and resources to
 13        monitor and violate our rights through the
 14        Patriot Act violations, and that they have done
 15        that to me in the related cases in the federal
 16        court.
 17             THE COURT:  All right, whatever you say.
 18        I don't think you want ‐‐ if you want a hearing
 19        on whether you could go to work today,
 20        physically go to work and pay, I'll give you
 21        that hearing right now and I'll get someone
 22        from Florida Employment.  Here's the deal, you
 23        lose all your motions as soon as they tell you
 24        that you could go outside and work.
 25             Do you want that hearing or not?  You
�
00021
  1        could physically earn enough money to pay for
  2        food for your children today, you tell me you
  3        can't do ‐‐ that someone is going to tackle you
  4        and stop you from working outside as a laborer
  5        to get enough money to feed your children?
  6        That's the emergency, your children are
  7        starving.  You're a parent.  You're going to
  8        tell me you're going to let your children
  9        starve and not work to earn enough money to
 10        feed them, that's what you're telling me,
 11        correct?
 12             MR. ELIOT BERNSTEIN:  No.  Well, I won't
 13        tell you that because, I guess, if you say
 14        there's some job that you could get me I'll get
 15        it.
 16             THE COURT:  There's tons of jobs.
 17             MR. ELIOT BERNSTEIN:  I know, I've applied
 18        for so many over the years ‐‐

Page 12



In Re_  The Estate of Shirley Bernstein.txt
 19             THE COURT:  I mean maybe not as a CEO of a
 20        company.  $10, $9.00 an hour jobs ‐‐
 21             MR. ELIOT BERNSTEIN:  I've applied for
 22        minimum wage and had trouble, believe me.
 23             THE COURT:  I'm talking about getting work
 24        today ‐‐ if you tell me you can't work today
 25        I'll have a hearing on that.
�
00022
  1             MR. ELIOT BERNSTEIN:  I can work today.
  2             THE COURT:  Well, then you could feed your
  3        children today.
  4             MR. ELIOT BERNSTEIN:  Okay, if I could get
  5        a job ‐‐
  6             THE COURT:  That's not an emergency.  You
  7        might have a hearing on it down the line, but
  8        it's not an emergency.
  9             MR. ELIOT BERNSTEIN:  Okay.
 10             THE COURT:  An emergency means my kids are
 11        starving, they haven't eaten, there's no food,
 12        and I can't legally get them food because I
 13        can't work.  I have people who are blind, who
 14        have no arms and legs, and they can't work.
 15             MR. ELIOT BERNSTEIN:  Okay.
 16             THE COURT:  That's different, that's not
 17        you.
 18             MR. ELIOT BERNSTEIN:  Okay.
 19             THE COURT:  Okay.  Can't work and don't
 20        want to work, think they're reasons not to work
 21        are two different things.
 22             MR. ELIOT BERNSTEIN:  Okay.
 23             THE COURT:  Okay.  What's your position on
 24        the emergency before we go to some of these
 25        others issues which concern me about what he
�
00023
  1        said.
  2             MR. MANCERI:  Good afternoon, your Honor.
  3        As I stated in my opening, I represent Robert
  4        Spallina and Mr. Tescher.  I would like to
  5        apologize ‐‐
  6             THE COURT:  So their roles are what in
  7        this case?
  8             MR. MANCERI:  They were counsel or are
  9        counsel for the estate of Shirley Bernstein, as
 10        well as counsel for the estate of Simon
 11        Bernstein, who is in front of Judge French.
 12             THE COURT:  Okay.
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 13             MR. MANCERI:  But before I make my
 14        presentation, I would just like to apologize
 15        for Mr. Tescher's absence.  He's out of town
 16        for the holiday.
 17             THE COURT:  Okay.  Who are the PR's that
 18        you represent?
 19             MR. MANCERI:  Well, Shirley Bernstein
 20        there is no technically any PR because we had
 21        the estate closed.
 22             THE COURT:  Okay.
 23             MR. MANCERI:  And what emanated from
 24        Mr. Bernstein's 57‐page filing, which falls
 25        lawfully short of any emergency, was a petition
�
00024
  1        to reopen the estate, so technically nobody has
  2        letters right now.
  3             Simon Bernstein, your Honor, who died a
  4        year ago today as you heard, survived his wife,
  5        Shirley Bernstein, who died December 10, 2010.
  6        Simon Bernstein was the PR of his wife's
  7        estate.
  8             As a result of his passing, and in attempt
  9        to reopen the estate we're looking to have the
 10        estate reopened.  So nobody has letters right
 11        now, Judge.  The estate was closed.
 12             THE COURT:  So you agree that in Shirley's
 13        estate it was closed January of this year,
 14        there was an order of discharge, I see that.
 15        Is that true?
 16             MR. ELIOT BERNSTEIN:  I don't know.
 17             THE COURT:  Do you know that that's true?
 18             MR. ELIOT BERNSTEIN:  Yes, I believe.
 19             THE COURT:  So final disposition and the
 20        order got entered that Simon, your father ‐‐
 21             MR. ELIOT BERNSTEIN:  Yes, sir.
 22             THE COURT:  ‐‐ he came to court and said I
 23        want to be discharged, my wife's estate is
 24        closed and fully administered.
 25             MR. ELIOT BERNSTEIN:  No.  I think it
�
00025
  1        happened after ‐‐
  2             THE COURT:  No, I'm looking at it.
  3             MR. ELIOT BERNSTEIN:  What date did that
  4        happen?
  5             THE COURT:  January 3, 2013.
  6             MR. ELIOT BERNSTEIN:  He was dead.
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  7             MR. MANCERI:  That's when the order was
  8        signed, yes, your Honor.
  9             THE COURT:  He filed it, physically came
 10        to court.
 11             MR. ELIOT BERNSTEIN:  Oh.
 12             THE COURT:  So let me see when he actually
 13        filed it and signed the paperwork.  November.
 14        What date did your dad die?
 15             MR. ELIOT BERNSTEIN:  September.  It's
 16        hard to get through.  He does a lot of things
 17        when he's dead.
 18             THE COURT:  I have all of these waivers by
 19        Simon in November.  He tells me Simon was dead
 20        at the time.
 21             MR. MANCERI:  Simon was dead at the time,
 22        your Honor.  The waivers that you're talking
 23        about are waivers from the beneficiaries, I
 24        believe.
 25             THE COURT:  No, it's waivers of
�
00026
  1        accountings.
  2             MR. MANCERI:  Right, by the beneficiaries.
  3             THE COURT:  Discharge waiver of service of
  4        discharge by Simon, Simon asked that he not
  5        have to serve the petition for discharge.
  6             MR. MANCERI:  Right, that was in his
  7        petition.  When was the petition served?
  8             THE COURT:  November 21st.
  9             MR. SPALLINA:  Yeah, it was after his date
 10        of death.
 11             THE COURT:  Well, how could that happen
 12        legally?  How could Simon ‐‐
 13             MR. MANCERI:  Who signed that?
 14             THE COURT:  ‐‐ ask to close and not serve
 15        a petition after he's dead?
 16             MR. MANCERI:  Your Honor, what happened
 17        was is the documents were submitted with the
 18        waivers originally, and this goes to
 19        Mr. Bernstein's fraud allegation.  As you know,
 20        your Honor, you have a rule that you have to
 21        have your waivers notarized.  And the original
 22        waivers that were submitted were not notarized,
 23        so they were kicked back by the clerk.  They
 24        were then notarized by a staff person from
 25        Tescher and Spallina admittedly in error.  They
�
00027
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  1        should not have been notarized in the absentia
  2        of the people who purportedly signed them.  And
  3        I'll give you the names of the other siblings,
  4        that would be Pamela, Lisa, Jill, and Ted
  5        Bernstein.
  6             THE COURT:  So let me tell you because I'm
  7        going to stop all of you folks because I think
  8        you need to be read your Miranda warnings.
  9             MR. MANCERI:  I need to be read my Miranda
 10        warnings?
 11             THE COURT:  Everyone of you might have to
 12        be.
 13             MR. MANCERI:  Okay.
 14             THE COURT:  Because I'm looking at a
 15        formal document filed here April 9, 2012,
 16        signed by Simon Bernstein, a signature for him.
 17             MR. MANCERI:  April 9th, right.
 18             THE COURT:  April 9th, signed by him, and
 19        notarized on that same date by Kimberly.  It's
 20        a waiver and it's not filed with The Court
 21        until November 19th, so the filing of it, and
 22        it says to The Court on November 19th, the
 23        undersigned, Simon Bernstein, does this, this,
 24        and this.  Signed and notarized on April 9,
 25        2012.  The notary said that she witnessed Simon
�
00028
  1        sign it then, and then for some reason it's not
  2        filed with The Court until after his date of
  3        death with no notice that he was dead at the
  4        time that this was filed.
  5             MR. MANCERI:  Okay.
  6             THE COURT:  All right, so stop, that's
  7        enough to give you Miranda warnings.  Not you
  8        personally ‐‐
  9             MR. MANCERI:  Okay.
 10             THE COURT:  Are you involved?  Just tell
 11        me yes or no.
 12             MR. SPALLINA:  I'm sorry?
 13             THE COURT:  Are you involved in the
 14        transaction?
 15             MR. SPALLINA:  I was involved as the
 16        lawyer for the estate, yes.  It did not come to
 17        my attention until Kimberly Moran came to me
 18        after she received a letter from the Governor's
 19        Office stating that they were investigating
 20        some fraudulent signatures on some waivers that
 21        were signed in connection with the closing of

Page 16



In Re_  The Estate of Shirley Bernstein.txt
 22        the estate.
 23             THE COURT:  What about the fact, counsel,
 24        let me see who signed this.  Okay, they're all
 25        the same as to ‐‐ so let me ask this, I have a
�
00029
  1        document where Eliot, you're Eliot, right?
  2             MR. ELIOT BERNSTEIN:  Yes, sir.
  3             THE COURT:  Where you purportedly waived
  4        accounting, agreed to a petition to discharge
  5        on May 15th, and you signed that.  Do you
  6        remember doing that?  Do you remember that or
  7        not?  I'm looking at it.
  8             MR. ELIOT BERNSTEIN:  I remember signing
  9        it and sending it with a disclaimer that I was
 10        signing it because my father was under duress
 11        and only to relieve this stress that he was
 12        being ‐‐
 13             THE COURT:  Well, I don't care ‐‐ I'm not
 14        asking you why you signed it.
 15             MR. ELIOT BERNSTEIN:  I also signed it
 16        with the expressed ‐‐ when I signed it I was
 17        coned by Mr. Spallina that he was going to send
 18        me all the documents of the estate to review.
 19        I would have never lied on this form when I
 20        signed it.  It's saying that I saw and I never
 21        saw ‐‐
 22             THE COURT:  Let me ask you ‐‐
 23             MR. ELIOT BERNSTEIN:  I lied.
 24             THE COURT:  Did you have your signature
 25        notarized?
�
00030
  1             MR. ELIOT BERNSTEIN:  No.
  2             THE COURT:  Kimberly Moran never signed or
  3        notarized his signature?
  4             MR. MANCERI:  Yes, your Honor, and that's
  5        been addressed with the Governor's office.
  6             THE COURT:  You need to address this with
  7        me.
  8             MR. MANCERI:  I am going to address it
  9        with you.
 10             THE COURT:  Here's what I don't understand
 11        because this is part of the problem here, is
 12        that Shirley has an estate that's being
 13        administered by Simon.
 14             MR. MANCERI:  Correct.
 15             THE COURT:  There comes a time where they
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 16        think it's time to close out the estate.
 17             MR. MANCERI:  Correct.
 18             THE COURT:  Waivers are sent out, that's
 19        kind of SOP, and people sign off on that.
 20             MR. MANCERI:  Right.
 21             THE COURT:  And why are they held up for
 22        six months, and when they're filed it's after
 23        Simon is already deceased?
 24             MR. MANCERI:  They were originally filed
 25        away, your Honor, under the signature of the
�
00031
  1        people.
  2             THE COURT:  No, they weren't filed, that's
  3        the whole thing.  I'm looking at the file date,
  4        filed with The Court.
  5             MR. MANCERI:  No, they were returned by
  6        the clerk because they didn't have
  7        notarization.  We have affidavits from all
  8        those people, Judge.
  9             THE COURT:  Well you may have that they
 10        got sent up here.
 11             MR. MANCERI:  We have affidavits from all
 12        of those people.
 13             MR. ELIOT BERNSTEIN:  Including Simon?
 14             THE COURT:  Slow down.  You know how we
 15        know something is filed?  We see a stamp.
 16             MR. MANCERI:  It's on the docket sheet, I
 17        understand.
 18             THE COURT:  So it's stamped in as filed in
 19        November.  The clerk doesn't have ‐‐ now, they
 20        may have rejected it because it wasn't
 21        notarized, and that's perhaps what happened,
 22        but if in the meantime waiting cured the
 23        deficiency of the document, two things happen
 24        you're telling me, one, Simon dies.
 25             MR. MANCERI:  Correct.
�
00032
  1             THE COURT:  And when those documents are
  2        filed with the clerk eventually in November
  3        they're filed and one of the documents says, I,
  4        Simon, in the present.
  5             MR. MANCERI:  Of Ms. Moran.
  6             THE COURT:  No, not physically present, I
  7        Simon, I would read this in November Simon
  8        saying I waive ‐‐ I ask that I not have to have
  9        an accounting and I want to discharge, that
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 10        request is being made in November.
 11             MR. MANCERI:  Okay.
 12             THE COURT:  He's dead.
 13             MR. MANCERI:  I agree, your Honor.
 14             THE COURT:  Who filed that document?
 15             MR. MANCERI:  Robert, do you know who
 16        filed that document in your office?
 17             MR. SPALLINA:  I would assume Kimberly
 18        did.
 19             MR. MANCERI:  Ms. Moran.
 20             THE COURT:  Who is she?
 21             MR. MANCERI:  She's a staff person at
 22        Tescher and Spallina.
 23             THE COURT:  When she filed these, and one
 24        would think when she filed these the person who
 25        purports to be the requesting party is at least
�
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  1        alive.
  2             MR. MANCERI:  Understood, Judge.
  3             THE COURT:  Not alive.  So, well ‐‐ we're
  4        going to come back to the notary problem in a
  5        second.
  6             MR. MANCERI:  Okay.
  7             THE COURT:  In the meantime, based upon
  8        all that I discharge the estate, it's closed.
  9             Here's what I don't understand on your
 10        side, you're representing yourself, but the
 11        rules still apply.  You then file, Eliot
 12        Bernstein, emergency petitions in this closed
 13        estate, it's closed.
 14             MR. ELIOT BERNSTEIN:  You reopened it.
 15             THE COURT:  When did I reopen it?
 16             MR. MANCERI:  No, it hasn't been reopened,
 17        your Honor.
 18             THE COURT:  There's an order that I
 19        entered in May of 2013 denying an emergency
 20        petition to freeze assets.  You filed this one
 21        in May.  Do you remember doing that?
 22             MR. ELIOT BERNSTEIN:  I believe so.
 23             THE COURT:  And what you said was there's
 24        an emergency in May, you want to freeze the
 25        estate assets appointing you PR, investigate
�
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  1        the fraud documents, and do a whole host of
  2        other things, and the estate had been closed.
  3        The reason why it was denied among other
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  4        things, one, it may not have been an emergency,
  5        but, two, the case was not reopened.  There's
  6        no reopen order.
  7             MR. ELIOT BERNSTEIN:  I paid $50 to
  8        someone.
  9             THE COURT:  You may have paid to file what
 10        you filed, but there's no order reopening the
 11        estate.
 12             MR. ELIOT BERNSTEIN:  Okay, that's my
 13        mistake.
 14             THE COURT:  It's closed, the PR is
 15        discharged, they all went home.
 16             MR. ELIOT BERNSTEIN:  And I filed to
 17        reopen because we discovered the fraudulent
 18        documents.
 19             THE COURT:  But then you still had to ask
 20        to reopen ‐‐
 21             MR. ELIOT BERNSTEIN:  And notice, your
 22        Honor, that they haven't come to you in all of
 23        that time, he said he just got notified from
 24        the governor the other day about this fraud, I
 25        put it in your court and served him months ago
�
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  1        and he never came to me or you or anybody else
  2        to know that the police are calling him, the
  3        sheriff and the governor's Office.
  4             THE COURT:  Then you filed another
  5        emergency similarly, served you folks, Tescher
  6        and Spallina.  I denied it because it wasn't an
  7        emergency because nothing was happening I
  8        thought had to happen on the day or two after.
  9             MR. ELIOT BERNSTEIN:  Well, now that I
 10        understand emergency ‐‐
 11             THE COURT:  The estate wasn't open and it
 12        really wasn't an emergency at the time.  And
 13        then you filed a motion in the ordinary course
 14        to have things heard, and a motion to ‐‐ bunch
 15        of other motions, to remove PR.
 16             MR. ELIOT BERNSTEIN:  Well, with each
 17        successive crime we found ‐‐ by the way, that's
 18        kind of why this is an emergency because with
 19        the use of these fraudulent documents a bunch
 20        of other crimes are taking place.
 21             THE COURT:  Okay.  Representing yourself
 22        is probably not the easiest thing.
 23             MR. ELIOT BERNSTEIN:  I had counsel, your
 24        Honor, but Mr. Spallina abused her so much and
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 25        she ran up a $10,000 bill.
�
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  1             THE COURT:  Doesn't help me.
  2             MR. ELIOT BERNSTEIN:  Doesn't help you,
  3        okay.
  4             THE COURT:  Then in August you started
  5        again, September you started again, and at
  6        least I set the hearing because it's kind of
  7        hard when I read your allegations I couldn't
  8        figure it out.  Now I think, okay ‐‐ so now let
  9        me ask you this, counsel.
 10             MR. MANCERI:  Yes, sir.
 11             THE COURT:  So the pleadings get filed,
 12        the estate gets closed.
 13             MR. MANCERI:  Correct.
 14             THE COURT:  Simon dies.  So what happened
 15        with Shirley's estate?
 16             MR. MANCERI:  Shirley's estate is closed,
 17        as you said.
 18             THE COURT:  I know the administration is
 19        closed.  What happened with her estate?  Where
 20        did that go?  Did she have a will?
 21             MR. MANCERI:  Her assets went into trusts,
 22        and her husband had a power of appointment
 23        which he exercised in favor of Mr. Bernstein's
 24        children.
 25             THE COURT:  Okay.
�
00037
  1             MR. MANCERI:  And that leads to the trust
  2        that he mentioned at Oppenheimer which he
  3        mislead The Court as to what's happening with
  4        that.
  5             THE COURT:  Let me slow you down.
  6             MR. MANCERI:  Okay.
  7             THE COURT:  So her estate assets went into
  8        a trust?
  9             MR. MANCERI:  Correct.
 10             THE COURT:  And that trust is ‐‐
 11             MR. MANCERI:  And Ted Bernstein, I
 12        believe, is the trustee of that trust.
 13             THE COURT:  And you're brothers?
 14             MR. THEODORE BERNSTEIN:  That's correct.
 15             THE COURT:  All right.  So then ‐‐ so
 16        Simon really wasn't alive long when he died as
 17        trustee?
 18             MR. MANCERI:  Not terribly long.
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 19             THE COURT:  All right.  So he was a
 20        trustee.  Was she a trustee as well?
 21             MR. MANCERI:  He died, your Honor.  Again
 22        she died December 10, 2010.  He died September
 23        of 2012.
 24             THE COURT:  Right, but was he a trustee
 25        also of Shirley's trust?
�
00038
  1             MR. MANCERI:  Yes.
  2             THE COURT:  So she dies, the estate is
  3        closed, her assets are in a trust.  Simon then
  4        dies.  What happened with his estate?  Judge
  5        French is hearing it, but tell me what
  6        happened.
  7             MR. MANCERI:  My understanding is that
  8        money went into a trust for the grandchildren.
  9             THE COURT:  Grandchildren of Eliot?
 10             MR. MANCERI:  Well there's actually ten of
 11        them, ten grandchildren, which he has three.
 12             THE COURT:  So the beneficiary level for
 13        Simon was he skipped over his children and gave
 14        everything to the grandchildren?
 15             MR. MANCERI:  That's correct.
 16             MR. ELIOT BERNSTEIN:  No.
 17             THE COURT:  That's not what happened with
 18        your father's estate?
 19             MR. ELIOT BERNSTEIN:  No.
 20             THE COURT:  That's not what the rule says
 21        to do?
 22             MR. ELIOT BERNSTEIN:  No.
 23             THE COURT:  What does the rule say to do?
 24             MR. ELIOT BERNSTEIN:  The rule is not
 25        properly notarized.  He didn't appear ‐‐
�
00039
  1             THE COURT:  What did the will say that The
  2        Court used?
  3             MR. ELIOT BERNSTEIN:  The Court filed a
  4        will and amended trust, both improperly
  5        notarized.
  6             THE COURT:  You didn't answer my question,
  7        so stop speaking.
  8             MR. ELIOT BERNSTEIN:  Okay.
  9             THE COURT:  If you don't answer me you
 10        give up your right to participate.  Stop, don't
 11        speak, all right, because you waived your right
 12        because you refused to answer my question,
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 13        okay.  So I'll let you answer it.
 14             MR. MANCERI:  If I can, your Honor.
 15             THE COURT:  Go ahead.
 16             MR. MANCERI:  The ten grandchildren shares
 17        ‐‐ and I want to be clear on this, this
 18        gentleman is only a tangible personal property
 19        beneficiary.  He and his own proper person.
 20        And the mother.  That's all he's entitled to.
 21        No cash request, nothing directly to him,
 22        because of his financial problems among other
 23        issues.
 24             THE COURT:  Okay.
 25             MR. MANCERI:  He has been asked to
�
00040
  1        establish accounts for the benefit of his
  2        children and he refused to do it.
  3             THE COURT:  I'm not interested in that,
  4        here's what I'm interested in.
  5             MR. MANCERI:  All right.
  6             THE COURT:  So before this latest realm of
  7        pleadings were filed, both parents are
  8        deceased?
  9             MR. MANCERI:  Yes.
 10             THE COURT:  They both have trusts?
 11             MR. MANCERI:  Right.
 12             THE COURT:  Simon's trusts are for the
 13        benefit of the grandchildren?
 14             MR. MANCERI:  Correct.
 15             THE COURT:  And Shirley's trust is for the
 16        benefit of who?
 17             MR. MANCERI:  The grandchildren now
 18        because Simon died.
 19             THE COURT:  So children‐level, Eliot, Ted
 20        were skipped over as beneficiaries?
 21             MR. MANCERI:  That's correct, your Honor.
 22             THE COURT:  Now, tell me the best you can
 23        the way Eliot described that there was some
 24        deal that had been in effect with Shirley and
 25        Simon while they were alive that kept on going
�
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  1        after Shirley died to help support his
  2        children.
  3             MR. MANCERI:  That I can't comment on
  4        personally, your Honor, because I never met
  5        either one of them.
  6             THE COURT:  Do you know anything about
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  7        that?
  8             MR. MANCERI:  He was the draftsman.  His
  9        firm was the draftsman.
 10             THE COURT:  So did Shirley and ‐‐
 11             MR. ELIOT BERNSTEIN:  They didn't draft ‐‐
 12             THE COURT:  Stop.  Next time you speak out
 13        of turn you will be held in contempt of court.
 14             MR. ELIOT BERNSTEIN:  Sorry.
 15             THE COURT:  Why get yourself in trouble?
 16        You're being rude.
 17             MR. ELIOT BERNSTEIN:  Sorry.
 18             THE COURT:  So is it true that when they
 19        were alive they were helping to support Eliot's
 20        family?
 21             MR. SPALLINA:  To the best of my
 22        knowledge, yes, sir.
 23             THE COURT:  So after Shirley died, did
 24        that continue?
 25             MR. SPALLINA:  Yes, I assume so, that Si
�
00042
  1        was paying bills.
  2             THE COURT:  And when he died in September
  3        of last year, what happened, if anything?
  4             MR. SPALLINA:  There was an account that
  5        we set up in the name of Bernstein Family
  6        Reality.  That was owned by three old trusts
  7        not that we created, but were created by
  8        Mr. Bernstein in 2006 that owned the house that
  9        the family lives in, so there was an LLC that
 10        was set up, Bernstein Family Realty, LLC,
 11        there's the three children's trust that own the
 12        membership interest in that, and there was a
 13        bank account at Legacy Bank that had a small
 14        amount of money that Si's assistant Rachel had
 15        been paying the bills out of on behalf of the
 16        trusts.
 17             When Mr. Bernstein died, Oppenheimer, as
 18        trustee of the three trusts and in control of
 19        the operations of that entity, assigned
 20        themselves as manager, had the account moved
 21        from Legacy to Oppenheimer, and continued to
 22        pay the bills they could with the small amount
 23        of money that was in the Legacy account.
 24             At this time, the Legacy account was
 25        terminated because there were no funds left,
�
00043
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  1        they started using the funds inside the three
  2        trusts at Oppenheimer to pay for health,
  3        education, maintenance and support ‐‐
  4             THE COURT:  Of the grandchildren?
  5             MR. SPALLINA:  Of the grandchildren.  And
  6        it was probably at the time that Mr. Bernstein
  7        died about $80,000 in each of those trusts last
  8        September.
  9             THE COURT:  Okay, so then what happened?
 10             MR. SPALLINA:  So over the course of the
 11        last year ‐‐ the kids go to private school,
 12        that's an expensive bill that they pay, think
 13        it's approximately $65,000.  There were other
 14        expenses throughout the year.  The trust assets
 15        as of this week I spoke to Janet Craig, have
 16        depleted down collectively across the three
 17        trusts for about $25,000.
 18             THE COURT:  Total left?
 19             MR. SPALLINA:  Total left in the three
 20        trusts.
 21             THE COURT:  Any other trusts?
 22             MR. SPALLINA:  Again, this is not part of
 23        the estate right now, so let's leave the estate
 24        of Shirley and Si completely separate.  Just
 25        trying to get to the issue that Mr. Bernstein
�
00044
  1        spoke about first.
  2             THE COURT:  Right.
  3             MR. ELIOT BERNSTEIN:  Oppenheimer called
  4        me and said that the trusts are coming to the
  5        end of their useful life, it doesn't pay to
  6        administer them anymore.  They're going to make
  7        final distribution to Mr. Bernstein and his
  8        wife as the guardians of their children.
  9             They sent out standard waivers and
 10        releases for him to sign in exchange for the
 11        remaining money that was there.  There was a
 12        disagreement that ensued and I have the e‐mail
 13        correspondence between Eliot and Janet Craig at
 14        Oppenheimer that this is extortion and that
 15        Mr. Spallina and you have devised a plan not to
 16        give us the rest of the money.  That's not the
 17        case at all.  In fact, we told them to
 18        distribute the rest of the money, there's been
 19        $12,000 in bills submitted to them that they
 20        are either paying today or on Monday, and the
 21        $14,000 or some‐odd dollars that would be left
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 22        are in securities that they have to liquidate,
 23        supposedly they would have good funds today,
 24        but there was some threats of litigation and so
 25        they said that it might be prudent to hold onto
�
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  1        this.  There's also some expenses outstanding
  2        on accounting fees and tax preparation fees.
  3             THE COURT:  Let me ask you this, what's
  4        the other part of the estate planning that
  5        Shirley or Simon had, another trust?
  6             MR. SPALLINA:  Both of their estates say
  7        that at the death of the second of us to die,
  8        pursuant to Si's exercise over his wife's
  9        assets, that all of those assets would go down
 10        to ten grandchildren's trust created under
 11        their dockets.
 12             Mr. Bernstein was on a call while his
 13        father was alive with his other four siblings
 14        where he had called me and said, Robert, I
 15        think we need to do a phone call with my
 16        children to explain to them that I'm going to
 17        give this to the ten grandchildren.
 18             THE COURT:  And that happened?
 19             MR. SPALLINA:  And that happened.
 20             THE COURT:  So right now the status,
 21        there's a trust that deals with that, or more
 22        than one trust.
 23             MR. SPALLINA:  There's both Si's estates
 24        and Shirley's estates basically say after and
 25        again there is some litigation.
�
00046
  1             THE COURT:  And that's different than this
  2        $14,000 ‐‐
  3             MR. SPALLINA:  Yeah, those are three
  4        trusts that were just designed to hold.
  5             THE COURT:  Who's administering those
  6        trusts?
  7             MR. SPALLINA:  Those trusts, Ted Bernstein
  8        is the trustee of his mother's trust and holds
  9        three assets.
 10             THE COURT:  Who is the trustee of the
 11        father's trust?
 12             MR. SPALLINA:  Don Tescher and myself.
 13             THE COURT:  And what are those trusts
 14        doing with trust assets?
 15             MR. SPALLINA:  On the estate side there
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 16        was a claim filed by a former employee of
 17        Mr. Bernstein for $2.5 million‐plus, so there's
 18        litigation that's been pending in the estate
 19        now for basically since this date, and those
 20        funds are just sitting in a partnership account
 21        at JP Morgan with no distributions that have
 22        been made at all.
 23             THE COURT:  So what's the total corpus of
 24        the what I'll call the ten grandchildren's
 25        trust of both grandparents?
�
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  1             MR. SPALLINA:  Not taking into account the
  2        litigation?
  3             THE COURT:  Well, no, you haven't paid
  4        anything out yet.
  5             MR. SPALLINA:  I would say it's
  6        approximately $4 million.
  7             THE COURT:  So there's litigation going on
  8        in Simon's ‐‐
  9             MR. SPALLINA:  Estate.
 10             THE COURT:  And at some point when that
 11        claim is resolved the trust will then be
 12        administered by your firm and...
 13             MR. SPALLINA:  No, that's not the case.
 14        Each of the adult children for their own
 15        children are designated to serve as trustee of
 16        their children's trust.
 17             THE COURT:  So a distribution takes place
 18        then once the money gets to the trust age?
 19             MR. SPALLINA:  Correct, and today again
 20        the Shirley Bernstein trust does have liquid
 21        assets in it.  There was two properties, real
 22        estate properties, the residential home and a
 23        condo on the beach.  The condo on the beach
 24        sold back in April or May.  There were funds
 25        that came into the account at that time.  Ted
�
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  1        was going to make partial distribution.  He
  2        sent out an e‐mail with tax I.D. numbers and
  3        the naming of the trust to the five children
  4        for the purposes of them opening up the
  5        accounts.
  6             THE COURT:  Okay, what happened?
  7             MR. SPALLINA:  Seven of ten accounts were
  8        opened and were actually funded this week with
  9        $80,000.
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 10             THE COURT:  Total or each?
 11             MR. SPALLINA:  Each.
 12             THE COURT:  Three of Eliot's ‐‐
 13             MR. SPALLINA:  Are not open.  And we've
 14        asked multiple ‐‐
 15             THE COURT:  And he executed documents to
 16        open $240,000 immediately or very quickly go
 17        into those accounts?
 18             MR. SPALLINA:  Yes, sir.
 19             THE COURT:  Go ahead.
 20             MR. SPALLINA:  Now, there was a question
 21        from our client as trustee of his mother's
 22        trust because he has apprehension as do the
 23        other siblings as to whether or not
 24        Mr. Bernstein is the proper trustee for that
 25        trust.
�
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  1             THE COURT:  Okay, all right.
  2             MR. SPALLINA:  We had discussions about
  3        possibly making emergency distributions to pay
  4        the expenses, but not necessarily ‐‐
  5             THE COURT:  Not giving the money directly
  6        to him.
  7             MR. SPALLINA:  Not necessarily put in all
  8        $80,000 in all three of those trusts.
  9             THE COURT:  Does the trust pay expenses
 10        directly or give money to the parent who pays
 11        the expenses?  Do you pay the electric bill or
 12        do you give money to Eliot to pay the electric
 13        bill?
 14             MR. SPALLINA:  Today?
 15             THE COURT:  Now, how does that work with
 16        the others kids?
 17             MR. SPALLINA:  They were just funded, but
 18        normally the trustee of the trust would pay for
 19        expenses on behalf of the beneficiary if
 20        they're minor children.  Some of the children
 21        here are adults.  So to the extent they're
 22        adults they would make distribution.
 23             THE COURT:  So what's the resolution of
 24        the notary problem?  Has that been resolved?
 25             MR. SPALLINA:  I can speak to it.
�
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  1             MR. MANCERI:  Please, Robert, go ahead.
  2        The Judge is addressing you, be my guest.
  3             MR. SPALLINA:  In April of last year we
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  4        met with Mr. Bernstein in April of 2012 to
  5        close his wife's estate.
  6             THE COURT:  No, I know that part.
  7             MR. SPALLINA:  Okay.
  8             THE COURT:  I mean everyone can see he
  9        signed these not notarized.  When they were
 10        sent back to be notarized, the notary notarized
 11        them without him re‐signing it, is that what
 12        happened?
 13             MR. SPALLINA:  Yes, sir.
 14             THE COURT:  So whatever issues arose with
 15        that, where are they today?
 16             MR. SPALLINA:  Today we have a signed
 17        affidavit from each of the children other than
 18        Mr. Bernstein that the original documents that
 19        were filed with The Court were in fact their
 20        original signatures which you have in the file
 21        attached as Exhibit A was the original document
 22        that was signed by them.
 23             THE COURT:  It was wrong for Moran to
 24        notarize ‐‐ so whatever Moran did, the
 25        documents that she notarized, everyone but
�
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  1        Eliot's side of the case have admitted that
  2        those are still the original signatures of
  3        either themselves or their father?
  4             MR. SPALLINA:  Yes, sir.
  5             THE COURT:  I got it.
  6             MR. MANCERI:  And we can file those
  7        affidavits, Judge, at any time.
  8             THE COURT:  So now I'm trying to deal with
  9        the oral argument for today.
 10             So I only have in front of me Shirley's
 11        estate.  Shirley's estate is closed.
 12             MR. MANCERI:  Your Honor, could I bring
 13        you up to speed on one thing maybe you're not
 14        seeing on your docket.
 15             THE COURT:  Yes.
 16             MR. MANCERI:  We actually filed a motion
 17        to actually reopen the estate when we learned
 18        about the deficiency in the affidavit issue.
 19             THE COURT:  Okay.
 20             MR. MANCERI:  And that was signed
 21        August 28th of this year.  Do you have a copy
 22        of that, Judge, can I approach?
 23             THE COURT:  Hold on, it should be here,
 24        but let's see.  Because I have an August 28th
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 25        file, I have that.
�
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  1             MR. MANCERI:  You have that.
  2             THE COURT:  Motion to reopen the estate.
  3             MR. MANCERI:  Right, your Honor.  We set
  4        it for an evidentiary hearing.
  5             THE COURT:  When is it set?
  6             MR. MANCERI:  It's set for October 28th,
  7        your Honor, for an hour at 11:00 a.m.
  8             THE COURT:  I'm going to decide on
  9        Shirley's case whether to open it and how to
 10        deal with whatever issues pertain to this, but,
 11        Eliot, on your side you have an emergency
 12        motion to freeze assets of the estate, so I
 13        would say to you with a closed estate where the
 14        PR, Simon, has been already discharged, and a
 15        petition for discharge approved, what assets
 16        are there in a closed estate where the estate
 17        assets have already been distributed that I can
 18        now in your motion freeze?
 19             MR. ELIOT BERNSTEIN:  The petition ‐‐
 20             THE COURT:  Listen to my question.  It's
 21        artful.  What assets now that the estate's been
 22        closed, that the estate's been fully
 23        administered, and the estate has been
 24        discharged, can I freeze that I could identify
 25        still belong to Shirley's estate?
�
00053
  1             MR. ELIOT BERNSTEIN:  I can't tell you
  2        because I never got a document regarding the
  3        assets.
  4             THE COURT:  But when you say it's an
  5        emergency hearing ‐‐
  6             MR. ELIOT BERNSTEIN:  But I was supposed
  7        to get those documents, correct?
  8             THE COURT:  Well, I don't know what
  9        documents ‐‐
 10             MR. ELIOT BERNSTEIN:  I was a beneficiary,
 11        unlike they said, me, my brother was cut out of
 12        my mother's estate and my older sister.
 13             THE COURT:  They said you were a
 14        beneficiary of personal property.
 15             MR. ELIOT BERNSTEIN:  No, I was the third
 16        beneficiary to the entire estate.
 17             THE COURT:  All right, I don't know.
 18             MR. SPALLINA:  At one point he was.
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 19             MR. MANCERI:  Early on, your Honor.
 20             THE COURT:  But on the will that was
 21        probated?
 22             MR. MANCERI:  No.
 23             THE COURT:  Okay, so maybe you don't know
 24        then, your mother changed her will, they say.
 25             MR. ELIOT BERNSTEIN:  Did my mother change
�
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  1        her will?
  2             MR. SPALLINA:  You know that your father
  3        did.
  4             MR. ELIOT BERNSTEIN:  No, he asked if my
  5        mother did.
  6             MR. SPALLINA:  Oh, yes.
  7             THE COURT:  Okay, all right ‐‐
  8             MR. ELIOT BERNSTEIN:  After she was dead
  9        using alleged ‐‐
 10             THE COURT:  Not after she was dead.
 11             MR. ELIOT BERNSTEIN:  No, your Honor, my
 12        father went back into my mother's estate and
 13        made changes after we believe he was dead using
 14        documents that are signed forged, by the way
 15        those documents you're looking at ‐‐
 16             THE COURT:  Here's the thing.
 17             MR. ELIOT BERNSTEIN:  Yes.
 18             THE COURT:  You want me to freeze assets
 19        of an estate that's already been fully
 20        probated.  I can't freeze something that
 21        doesn't exist.
 22             MR. ELIOT BERNSTEIN:  Can you reopen it
 23        because it was closed on fraudulent documents?
 24             THE COURT:  They asked for the estate to
 25        be reopened.  They want to have a hearing on
�
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  1        that.
  2             MR. ELIOT BERNSTEIN:  Okay.
  3             THE COURT:  Do you have responses to your
  4        motion?
  5             MR. MANCERI:  Mr. Spallina filed it, but I
  6        don't believe so yet, your Honor.
  7             THE COURT:  So we know one person wants to
  8        reopen it, Eliot, correct?  Who did you notice
  9        of that motion?
 10             MR. MANCERI:  This motion was served on
 11        Ted Bernstein, Pamela ‐‐
 12             THE COURT:  Ted, do you want the estate
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 13        reopened, Shirley's estate reopened?
 14             MR. THEODORE BERNSTEIN:  I think you're
 15        asking me a legal question, your Honor.
 16             THE COURT:  Does anyone represent you?
 17             MR. MANCERI:  Not at the moment, your
 18        Honor.  I may depending on how far this goes.
 19             THE COURT:  All right, well, what I'm
 20        getting at is, is anyone opposing the reopening
 21        of the estate?
 22             MR. MANCERI:  No, your Honor.  We want to
 23        open it to cure what his allegation is.
 24             THE COURT:  First step, one, is reopen.
 25             MR. MANCERI:  Correct.
�
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  1             THE COURT:  So why do we have to wait
  2        until the end of October to reopen the estate
  3        when we could do that in mid‐September?
  4             MR. MANCERI:  No reason, your Honor.
  5             THE COURT:  Any reason why we need to
  6        wait?
  7             MR. ELIOT BERNSTEIN:  No.
  8             THE COURT:  All right, so...
  9             MR. MANCERI:  You haven't heard any
 10        objections to this from anybody else, have you
 11        Robert?
 12             MR. SPALLINA:  No.
 13             THE COURT:  All right, so get me up an
 14        agreed order that I could open up the estate.
 15             MR. MANCERI:  Okay, you'll take care of
 16        that, Robert?
 17             MR. SPALLINA:  Uh‐Huh.
 18             MR. MANCERI:  We'll take the October
 19        hearing off your docket.
 20             THE COURT:  You don't need an evidentiary
 21        hearing to prove it, I'm going to do it, and
 22        under these circumstances that makes sense.
 23             Okay, so I'm going to have it reopen the
 24        estate.  So now the question is ‐‐
 25             MR. MANCERI:  Your Honor, just so I'm
�
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  1        clear.
  2             THE COURT:  Yes, Shirley's estate.
  3             MR. MANCERI:  The reason we asked to
  4        reopen it is to cure or address this alleged
  5        fraud.
  6             THE COURT:  But all I'm physically doing
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  7        is saying, Rich, reopen.
  8             MR. MANCERI:  Agreed.  I just wanted to be
  9        clear.
 10             THE COURT:  I don't want you to get rid of
 11        the hearing.
 12             MR. MANCERI:  Oh, you don't, okay.
 13             THE COURT:  So at the hearing whatever it
 14        is in relief that you want now that the estate
 15        is open, I'll hear that.
 16             MR. MANCERI:  Okay.
 17             THE COURT:  And, Mr. Bernstein, whatever
 18        you want relief‐wise to happen with respect to
 19        Shirley's estate, not Shirley's trust, but
 20        Shirley's estate, you could have a hearing on
 21        that.  I'll combine everyone who has an
 22        interest in getting some relief.
 23             MR. MANCERI:  Only thing I was going to
 24        say, your Honor, after this was noticed I got
 25        into this matter.  I have a conflict on the
�
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  1        28th at that hour.  If we could move it to the
  2        afternoon I'd appreciate it.
  3             THE COURT:  I'll get my book and see.
  4        Maybe I can, I don't know.
  5             MR. MANCERI:  That's my only issue on the
  6        28th.
  7             THE COURT:  I don't know, I'll look.
  8             So let me try to make some progress, all
  9        right.
 10             So today is whether in Shirley's estate
 11        there's an emergency, here is my order, no.
 12        Okay?
 13             MR. MANCERI:  Okay.
 14             THE COURT:  Next, whether ‐‐ what type of
 15        evidentiary hearing, if any, needs to be held.
 16        For Shirley's estate purposes I guess I have to
 17        figure out the following:  It appears that
 18        there could be some problem in the documents
 19        that took place to lead Shirley's estate to be
 20        closed and distributed as it took place, okay
 21        because ‐‐
 22             MR. MANCERI:  Right.
 23             THE COURT:  It took place pursuant to
 24        documents that may have been improperly
 25        notarized.  Now.  That doesn't mean that
�
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  1        anything happened, it just means the documents
  2        may have a taint to them themselves.
  3             MR. MANCERI:  Right.
  4             THE COURT:  But I'll take a look at it and
  5        see whether there's anything that has to happen
  6        differently than what already happened with
  7        respect to that.
  8             MR. MANCERI:  Judge, in furtherance in
  9        making that determination, would you like us to
 10        submit these to you?
 11             THE COURT:  What are those?
 12             MR. MANCERI:  These are the original
 13        affidavits.  I haven't made copies.
 14             THE COURT:  File them.
 15             MR. MANCERI:  Just file them, okay.  Very
 16        good, we'll file them and serve them.
 17             THE COURT:  Mr. Bernstein, I want you to
 18        understand something.  Let's say you prove what
 19        seems perhaps to be easy, that Moran notarized
 20        your signature, your father's signature, other
 21        people's signatures after you signed it, and
 22        you signed it without the notary there and they
 23        signed it afterwards.  That may be a wrongdoing
 24        on her part as far as her notary republic
 25        ability, but the question is, unless someone
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  1        claims and proves forgery, okay, forgery,
  2        proves forgery, the document will purport to be
  3        the document of the person who signs it, and
  4        then the question is, will something different
  5        happen in Shirley's estate then what was
  6        originally intended?  Originally intended they
  7        say, the other side, was for Simon to close out
  8        the estate.  The estate they say was small.
  9        The estate gave everything to the trust and
 10        that's what it did, and that was the end of the
 11        estate.
 12             Remember, this is not everything about
 13        your parents and their estate planning.  This
 14        is one small component, Shirley's estate alone,
 15        not her trust, and nothing to do with what
 16        happened with Simon, okay, because that's not
 17        before me.  Simon's case is before Judge
 18        French.
 19             Having said that, one of the other reasons
 20        why I have to consider whether your matter is
 21        an emergency, even if there was something that
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 22        I could enter an order on or have a hearing on
 23        immediately that could free up money from
 24        Shirley that you personally would be entitled
 25        to, you tell me you don't even know that you
�
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  1        were not a beneficiary of the estate, so
  2        certainly you're not doing your groundwork to
  3        tell me if it's an emergency or not because it
  4        could be an emergency if you were a beneficiary
  5        of her will that was probated, but you don't
  6        even know one way or the other.  So you could
  7        be a stranger to the estate.  She may have
  8        disinherited you from the estate.  She may have
  9        chosen to only give you personal property.  So
 10        if you're not entitled to anything, you don't
 11        have an emergency.  You're not entitled to
 12        anything.  Go ahead.
 13             MR. ELIOT BERNSTEIN:  I never was
 14        noticed ‐‐
 15             THE COURT:  It doesn't matter.
 16             MR. ELIOT BERNSTEIN:  ‐‐ by the estate
 17        planner when she died.
 18             THE COURT:  Okay.
 19             MR. ELIOT BERNSTEIN:  So he's supposed to
 20        notify the beneficiaries.
 21             THE COURT:  Who?
 22             MR. ELIOT BERNSTEIN:  Mr. Spallina.
 23             THE COURT:  Of what?
 24             MR. ELIOT BERNSTEIN:  That there are
 25        beneficiaries of the estate.
�
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  1             THE COURT:  But what if you weren't a
  2        beneficiary?
  3             MR. ELIOT BERNSTEIN:  I was at that time.
  4        My dad doesn't change that until a
  5        year‐and‐a‐half later.  Are you following?
  6             THE COURT:  This may be about it, but
  7        you're interested in some financial relief.  If
  8        you don't want to go out and get a laborer job
  9        today to feed your children that's your choice.
 10             MR. ELIOT BERNSTEIN:  I didn't say that.
 11             THE COURT:  I'm not in charge of feeding
 12        your children or paying your electric bills,
 13        you are.  You have to do what a parent does to
 14        take care of their children.  It doesn't sound
 15        like you're doing everything that you can, but
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 16        that's technically not before me.
 17             But in the meantime not knowing a whole
 18        lot about this case, it's my first time I'm
 19        really having this type of dialogue.  I heard
 20        some voice that said there's cash to feed your
 21        children that could become readily in your
 22        pocket or in someone's pocket to pay bills that
 23        could help your children.  I heard that.  They
 24        say the stumbling block to your children
 25        getting the benefit of that money is you.  I
�
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  1        don't know whether that's true or not, but if
  2        you want your children to imminently get money
  3        and they have imminent money to give your
  4        children, maybe you want to sit with Ted and
  5        that other side and see if there's some money
  6        that could come to your children.
  7             MR. ELIOT BERNSTEIN:  Excuse me.
  8             THE COURT:  Sure.
  9             MR. ELIOT BERNSTEIN:  That's like asking
 10        me to participate in what I allege is a fraud.
 11             THE COURT:  No, it doesn't ‐‐
 12             MR. ELIOT BERNSTEIN:  Listen, if the money
 13        comes to my children and it was supposed to
 14        have gone to me, and these documents that are
 15        all shady and unsigned wills with ‐‐
 16        un‐notarized wills and trusts don't stand.  The
 17        money comes to me personally, Eliot Bernstein.
 18             MR. MANCERI:  Your Honor ‐‐
 19             THE COURT:  Let me just say this to you.
 20        Maybe two, three years from now as a result of
 21        the same trust litigation you'll be right, but
 22        in the meantime according to you there's money
 23        that could feed your children that you don't
 24        want to touch because you think the money
 25        should go to you instead of your children that
�
00064
  1        they're willing to ‐‐
  2             MR. ELIOT BERNSTEIN:  Well, I think there
  3        are other beneficiaries.
  4             THE COURT:  ‐‐ put in accounts to go for
  5        the benefit of your children.
  6             MR. ELIOT BERNSTEIN:  I think there are
  7        other beneficiaries that are also ‐‐
  8             THE COURT:  They signed off.
  9             MR. ELIOT BERNSTEIN:  No, just their
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 10        parents have.  The children don't even know.
 11        They're not even represented.
 12             THE COURT:  Well, the parents represent
 13        the child.
 14             MR. ELIOT BERNSTEIN:  No, but they have
 15        conflicting interests.
 16             THE COURT:  Well, you say that ‐‐
 17             MR. ELIOT BERNSTEIN:  Our attorney wrote a
 18        subpoena and said it.  I had to get two lawyers
 19        because my attorney couldn't represent both
 20        sides of this.
 21             MR. MANCERI:  I'm very concerned about
 22        something Mr. Bernstein just told The Court.
 23        He's the one objecting they're in conflict,
 24        he's stating from what I'm piecing together
 25        that he believes that his children are getting
�
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  1        money that the parents really was supposed to
  2        go to him personally.  He's got the inherent
  3        conflict with that mindset.
  4             MR. ELIOT BERNSTEIN:  I'm not saying I
  5        don't.
  6             THE COURT:  Okay, here's the point, if
  7        you're at a point where you're asking The Court
  8        for an emergency because you can't feed
  9        children, and there's someone around the corner
 10        that's holding out a $20 bill and says you
 11        could have it to feed your children, and you
 12        go, you know, I'm not going to take that to
 13        feed my children because I want to have a court
 14        determine that it really was mine, then I don't
 15        know that you're treating this as an emergency.
 16        Emergencies mean you figure out a way of
 17        getting the money to your children sooner than
 18        later, and they say it's happening imminently,
 19        cash that could pay bills for your children.
 20        That's what they say.  If it's an emergency and
 21        your kids are starving, and you as the parent
 22        say that might be my money and not my kids', so
 23        I want to wait for two or three years and let
 24        the money stay in a bank account until I could
 25        figure it out, and not feed my children, I
�
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  1        think you need to reflect upon some of your
  2        decisions.
  3             MR. MANCERI:  Your Honor ‐‐
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  4             THE COURT:  What?
  5             MR. MANCERI:  I'm not saying we're going
  6        to do this, Judge, but this sounds like this
  7        may need an ad litem for these kids.
  8             THE COURT:  Well, I don't know, let's not
  9        add fuel to the fire.
 10             MR. MANCERI:  Because I'm troubled by what
 11        he's saying.
 12             THE COURT:  All right, so ‐‐
 13             MR. ELIOT BERNSTEIN:  Here's why I have
 14        not taken that money.
 15             THE COURT:  Why?
 16             MR. ELIOT BERNSTEIN:  Because if you told
 17        me, your Honor, that you just murdered him, and
 18        here's $20 from his pocket to feed your kids
 19        from the crime ‐‐
 20             THE COURT:  If they were starving I would
 21        take the $20.
 22             MR. ELIOT BERNSTEIN:  On that advice, I'll
 23        take the money.
 24             THE COURT:  If they were starving ‐‐
 25             MR. ELIOT BERNSTEIN:  On that advice ‐‐
�
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  1             THE COURT:  Your kids are starving.  I'm
  2        not giving you advice.
  3             MR. ELIOT BERNSTEIN:  On that advice, I
  4        will ‐‐
  5             THE COURT:  The $20 didn't murder anybody,
  6        did it?  Did the $20‐bill murder someone?
  7             MR. ELIOT BERNSTEIN:  It's stealing money
  8        from people.
  9             THE COURT:  They're not ‐‐ this isn't
 10        stolen money.  This is your parents' money.
 11             MR. ELIOT BERNSTEIN:  If I take that money
 12        and put it in my kids' accounts, it's actually
 13        taking money from what we believe are the true
 14        and proper beneficiaries ‐‐
 15             THE COURT:  Which is you.
 16             MR. ELIOT BERNSTEIN:  No, through ‐‐ one
 17        of, through ‐‐
 18             THE COURT:  So meanwhile if your kids are
 19        starving and you don't take the money, all I
 20        could say to you, there's obviously ‐‐ if you
 21        look at the documents I mean you're not going
 22        to confess to killing Kennedy as part of
 23        receiving the money, but if they want to give
 24        you money for your children and you don't want
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 25        to take it because you think it's yours, and
�
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  1        you want to wait years ‐‐
  2             MR. ELIOT BERNSTEIN:  That's not why I
  3        want to dispute it.
  4             THE COURT:  You think that there's some ‐‐
  5             MR. ELIOT BERNSTEIN:  I think that it's
  6        part of a fraud that forged documents were used
  7        to ‐‐
  8             THE COURT:  But it's still your parents
  9        money ‐‐
 10             MR. ELIOT BERNSTEIN:  ‐‐ convert estate
 11        assets to the wrong beneficiary.
 12             THE COURT:  But they want to now get it to
 13        you.
 14             MR. ELIOT BERNSTEIN:  No, not me.
 15             THE COURT:  To your children.
 16             MR. ELIOT BERNSTEIN:  Listen, I'll take
 17        the money without explanation on it.  I agree.
 18        Listen, the only reason I didn't want to take
 19        the money was so I wouldn't be part of a fraud.
 20             THE COURT:  You're not, obviously no one
 21        is accusing you of fraud.  If they give you
 22        money to care for ‐‐
 23             MR. ELIOT BERNSTEIN:  But then I could
 24        accuse them of fraud if I'm participating.
 25             THE COURT:  I mean all you're doing is
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  1        signing a receipt.  You don't know where the
  2        money came from.  You're not signing off ‐‐
  3        you're not saying that you make a declaration
  4        that the money came from them, the other side
  5        to you in only legal means.  You're just
  6        signing a receipt.
  7             MR. MANCERI:  But he is signing off on
  8        that he's going to honor the terms of the
  9        trust.  If he is signing off to that ‐‐
 10             THE COURT:  If it comes to you as trustee
 11        for your children, you are ‐‐ you have a duty
 12        to only use it for the children, not yourself.
 13        Not you.  You still have to work for you.  Now,
 14        you don't have to work for your children,
 15        maybe.  You still have to support yourself.
 16             MR. ELIOT BERNSTEIN:  Yeah.
 17             THE COURT:  The money has to get spent on
 18        your children if that's how you get it.
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 19             MR. ELIOT BERNSTEIN:  Right.
 20             THE COURT:  That's all we're talking about
 21        is money to feed your children.
 22             MR. ELIOT BERNSTEIN:  You see, if the
 23        money came to me, it's also for me and my wife
 24        and feeds our children.
 25             THE COURT:  That's not what they said.  It
�
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  1        does not go to support you and your wife.
  2             MR. ELIOT BERNSTEIN:  If the money comes
  3        to me as a beneficiary, it does.  If all these
  4        nonsense documents that are forged and ‐‐
  5             THE COURT:  If they want to give it to you
  6        only under their condition this is because
  7        their version is it belongs to your children.
  8             MR. ELIOT BERNSTEIN:  Right.
  9             THE COURT:  Don't accept it, you don't get
 10        it.  If you accept it, it goes to your
 11        children.  You may not like that, but it only
 12        could be used for your children, because that's
 13        the deal that they make.  You take that deal
 14        because you don't want your kids to starve.
 15             You may not like it, you want to be
 16        supported too, but they don't want to support
 17        you.  They don't think it's your money, they
 18        think it's your children's money.  So why turn
 19        that ‐‐ maybe you're entitled to it, but why
 20        turn down money that could help support your
 21        children in the meantime.
 22             MR. ELIOT BERNSTEIN:  If your logic is
 23        correct, your Honor, I agree.
 24             THE COURT:  Well, I don't know if my logic
 25        is correct.
�
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  1             MR. ELIOT BERNSTEIN:  Here's the legal
  2        problem ‐‐
  3             THE COURT:  Stop, no, the hearing is over.
  4        I'm not giving more legal advice.  Your hearing
  5        goes on, okay, see you.
  6             MR. MANCERI:  Your Honor, any chance of
  7        resetting it?
  8             THE COURT:  I'm going to ask my office to
  9        flip it around to the afternoon.  I'll take
 10        care of that.
 11             MR. MANCERI:  Thank you, your Honor.
 12        We'll submit an order to your Honor.
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 13             THE COURT:  Okay, clear it with him and
 14        see if you could actually get something that
 15        makes sense.  It's really narrow.
 16             MR. MANCERI:  It's very narrow.  We've got
 17        the transcript, Judge.
 18             THE COURT:  It's only really that there's
 19        no emergency here.  Everything everyone raises
 20        on the 28th.
 21             MR. MANCERI:  Very good, Judge.  Do you
 22        think we can do it in an hour, Judge?
 23             THE COURT:  We'll try.
 24             MR. MANCERI:  Okay.
 25             MR. ELIOT BERNSTEIN:  I'm sorry, your
�
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  1        Honor, for calling an emergency.
  2             THE COURT:  All right.  Just there's a lot
  3        of work when you call something an emergency.
  4             MR. ELIOT BERNSTEIN:  I didn't understand
  5        what you go through.
  6             THE COURT:  Okay, bye.
  7             MR. MANCERI:  It's an evidentiary, Judge,
  8        we're going to call witnesses.
  9             THE COURT:  Witnesses and evidence.
 10             MR. MANCERI:  Very good.
 11                          ‐ ‐ ‐
 12   (The proceeding was concluded at 2:15 p.m.)
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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  1                 CERTIFICATE OF REPORTER
  2   
  3   STATE OF FLORIDA )
  4   COUNTY OF PALM BEACH )
  5   
  6             I, Jessica Thibault, a Court Reporter,
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  7   certify that I was authorized to and did
  8   stenographically report the proceedings in the
  9   above‐styled cause before the Honorable Martin H.
 10   Colin, pages 1 through 72; and that the transcript
 11   is a true record of my stenographic notes.
 12   
 13             I further certify that I am not a
 14   relative, employee, attorney, or counsel of any of
 15   the parties, nor am I a relative or employee of any
 16   of the parties' attorneys or counsel connected with
 17   the action, nor am I financially interested in the
 18   action.
 19   
 20             Dated this 17th day of September, 2013.
 21   
 22                       ____________________________
 23                       Jessica Thibault
                          Court Reporter
 24   
 25   
�
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Tescher & Spallina Production all 7202 Pages Bates Stamped Production 
Documents of Tescher and Spallina upon Resignation for admitted fraud on 

beneficiaries and fraud on court, all pages included in entirety by reference herein 
@ 

http://iviewit.tv/Simon%20and%20Shirley%20Estate/20140602%20PRODUCTIO
N%20OF%20DOCUMENTS%20SIMON%20ESTATE%20BY%20COURT%20
ORDER%20TO%20BEN%20BROWN%20CURATOR%20DELIVERED%20BY

%20TESCHER%20AND%20SPALLINA.pdf  
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OPERATING AGREEMENT OF 

BERNSTEIN FAMILY REALTY, LLC 

This Limited Liability Company Agreement (the "Agreement") is made and entered into as of 
the __ day of June, 2008, by and among BERNSTEIN FAMILY REALTY, LLC, a Florida limited 
liability company (the "Company"); STANFORD TRUST COMPANY, Trustee of the DANIEL 
BERNSTEIN IRREVOCABLE TRUST dated September 7, 2006, STANFORD TRUST COMPANY, 
Trustee of the JAKE BERNSTEIN IRREVOCABLE TRUST dated September 7, 2006, and 
STANFORD TRUST COMPANY, Trustee of the JOSHUA Z. BERNSTEIN IRREVOCABLE TRUST 
dated September 7, 2006, and any subsequent transferee as the Members ("Members"). The Members 
are herein sometimes referred to individually as a "Member" and collectively as "Members. 

WITNESSETH: 

WHEREAS, Articles of Organization for BERNSTEIN FAMILY REALTY, LLC (the 
"Company") were filed with the Florida Department of State on June 2, 2008. 

WHEREAS, the Members desire to reduce their agreements to writing, to set forth the rights and 
obligations of the Members and the Manager. 

NOW, THEREFORE, the Members and the Company hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

The following terms used in this Agreement shall have the following meanings: 

(a) "Act" shall mean the Florida Limited Liability Company Act at F .S § 608.401, et seq and 
all amendments to the Act. 

(b) "Articles of Organization" shall mean the Articles of Organization of BERNSTEIN 
FAMILY REALTY, LLC, as filed with the Department of State of Florida on June 2, 2008, and as may 
be amended from time to time. 

(c) "Capital Contribution" shall mean any contribution to the capital of the Company in 
cash or the fair market value of property by a Member whenever made, riet of any liabilities secured by 
such contributed property. 

(d) "Capital Account" as of any given date shall mean the Capital Contribution to the 
Company by a Member as adjusted up to such date pursuant to Article VIII. 

(e) "Code" shall mean the Internal Revenue Code of 1986 or corresponding provisions of 
subsequent superseding federal revenue laws. 
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(f) "Company'' shall refer to BERNSTEIN FAMILY REALTY, LLC, a limited liability 
company formed under the laws of the State of Florida. 

(g) "Distributable Cash" shall mean all cash, revenues and funds received by the Company 
from Company operations, less the sum of the following to the extent paid or set aside by the Company: 
(i) all principal and interest payments on indebtedness of the Company and all other sums paid to 
lenders; (ii) all cash expenditures incurred in the normal operation of the Company's business; and (iii) 
such Reserves as the Managers deem reasonably necessary for the proper operation of the Company's 
business. 

(h) "Entity" shall mean any general partnership, limited liability partnership, limited 
partnership, limited liability limited partnerships, limited liability company, corporation, joint venture, 
trust, business trust, cooperative, association, foreign trust or foreign business organization. 

(i) "Gifting Member" shall mean any Member who gifts, bequeaths or otherwise transfers 
for no consideration (by operation oflaw or otherwise, except with respect to bankruptcy) all or any part 
of its Membership Interest. 

(j) "Initial Capital Contribution" shall mean the initial contribution to the capital of the 
Company pursuant to this Agreement. 

(k) "Interest" shall mean "Percentage Interest" unless otherwise specifically agreed or in 
the case of special allocations. 

(I) "Majority Interesf' shall mean the Interests of Members, which in the aggregate exceed 
50% of all Interests. 

(m) "Manager" shall mean one or more managers designated as such pursuant to this 
Agreement or by subsequent vote of the Members. References to the Manager in the singular or as him, 
her, it, itself, or other like references shall also, where the context so requires, be deemed to include the 
plural or the masculine or feminine reference, as the case may be. Any Person may be named a Manager 
pursuant to this Agreement 

(n) "Member" shall mean each of the parties who executes a counterpart of this Agreement 
as a Member and each of the parties who may hereafter become Members. To the extent a Manager has 
purchased a Membership Interest in the Company, he will have all the rights of a Member with respect 
to such Membership Interest, and the term "Member" as used herein shall include a Manager to the 
extent he has purchased such Membership Interest in the Company. If a Person is a Member immediately 
prior to the purchase or other acquisition by such Person of an Transferee Interest, such Person shall 
have all the rights of a Member with respect to such purchased or otherwise acquired Membership 
Interest or Transferee Interest, as the case may be. 

(o) "Membershipinterestu shall mean a Member's entire interest in the Company including 
such Member's Transferee Interest and, the right to participate in the management of the business and 
affairs of the Company, including the right to vote on, consent to, or otherwise participate in any 
decision or action of or by the Members granted pursuant to this Agreement and the Act. 
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(p) "Net Income" and "Net Losses" shall mean the income, gain, loss, deductions and credits 
of the Company in the aggregate or separately stated, as appropriate, determined in accordance with 
sound accounting principles employed under the cash method of accounting at the close of each fiscal 
year on the Company's tax return filed for federal income tax purposes. 

(q) "Operating Agreement" (or ''Agreement") shall mean this Operating Agreement of 
BERNSTEIN FAMILY REALTY, LLC, as originally executed and as amended from time to time. 

(r) "Percentage Interest' shall mean, for any Member, the percentage interest that the 
Capital Account of the Member bears to the total Capital Accounts of all of the Members of the 
Company, as set forth at Section 9 .1 herein, and Exhibit A, as may be changed from time to time by the 
unanimous vote of the Members. 

(s) "Person" shall mean any individual or Entity, and the heirs, executors, administrators, 
legal representatives, successors, and assigns of such "Person" where the context so permits. 

(t) "Reserves" shall mean funds set aside or amounts allocated to reserves which shall be 
maintained in amounts reasonably deemed sufficient by the Managers for working capital and to pay 
taxes, insurance, debt service or other costs or expenses incident to the ownership or operation of the 
Company's business. 

(u) "Selling Member" shall mean any Member or Transferee which sells, assigns, pledges, 
hypothecates or otherwise transfers for consideration _all or any portion of its Membership Interest or 
Transferee Interest. 

(v) "Transferee" shall be person who has not been admitted by the Company as a Member 
Partner, but, by virtue of a Transfer of an Interest in the Company to said person, said person is entitled 
to a pro rata share of one or more of the Company's items of income, losses, credits, and distributions 
of the Company's assets pursuant to this Agreement and the Act, but said person shall not have, and is 
not entitled to any right to participate in the management or affairs of the Company, including, the right 
to vote on, consent to or otherwise participate in any decision of the Members or Manager. 

(w) 
Member. 

"Transferring Member" shall collectively mean a Selling Member and a Gifting 

(x) "Treasury Regulations" shall include proposed, temporary and final regulations 
promulgated under the Code. 

ARTICLE II 

FORMATION OF COMPANY 

2.1 Organization. 

BERNSTEIN FAMILY REALTY, LLC, has been organized as a Florida limited liability 
company by executing and delivering the Articles of Organization to the Florida Department of State 
in accordance with and pursuant to the Act. 
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2.2 Name. 

The name of the Company is BERNSTEIN FAMILY REALTY, LLC, and all business of the 
Company shall be conducted under that name unless a majority of the Members agree to the filing and 
use of a fictitious name. 

2.3 Principal Place of Business. 

The initial principal place of business of the Company shall be 950 Peninsula Corporate Circle, 
Suite 3010, Boca Raton, Florida 33431. The Company may locate its places of business and registered 
office at any other place or places as the Manager may deem advisable. 

2.4 Registered Office and Registered Agent. 

The Company's initial registered office shall be at the office of its registered agent in Florida, 
and the name ofits initial registered agent shall be Donald R. Tescher, 2101 Corporate Blvd., Suite 107, 
Boca Raton, Florida, 33431. The registered office and registered agent may be changed by filing the 
address of the new registered office and/or the name of the new registered agent with the Florida 
Department of State pursuant to the Act. 

2.5 Term. 

The term of the Company has filed Articles of Organization with the Florida Department of 
State, and shall have perpetual existence, unless the Company is earlier dissolved in accordance with 
either the pro".'isions of this Agreement or the Act. 

ARTICLE III 

BUSINESS OF COMPANY 

The business of the Company shall be to engage in management of investments, and closely
held business or real estate ventures, and such lawful activities as are reasonably necessary or useful to 
the furtherance of the forgoing purpose (the "Business"). 

ARTICLE IV 

NAMES AND ADDRESSES OF MEMBERS 

The names and addresses of the Members are listed on Exhibit A attached hereto and 
incorporated herein, as amended from time to time. 

ARTICLEV 

RIGHTS AND DUTIES OF MANAGERS 

5.1 Management. 
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5 .1.1 General. The business and affairs of the Company shall be managed by its 
Managers. The Managers shall direct, manage, and control the business of the Company. Except for 
situations in which the approval of the Members is expressly required by this Agreement or by 
nonwaivable provisions of the Act, the Managers shall have exclusive, sole, full and complete authority, 
power and discretion to manage and control the business, affairs and properties of the Company, to make 
all decisions regarding those matters, and to perform any and all other acts or activities customary or 
incident to the management of the Company's business. At any time when there is more than one 
Manager, any one Manager may take any action permitted to be taken by the Managers, unless the 
approval of more than one of the Managers is expressly required pursuant to this Agreement or the Act. 
The Managers may create a Board of Directors, and may also appoint individuals with or without titles, 
including the titles of General Manager, Executive Director, President, Vice President, Treasurer, 
Secretary~ and Assistant Secretary, to act on behalf of the Company with such power and authority as 
the Managers or Board of Directors may delegate to any such Person. 

5.1.2 InltlalManagers!Deslgnatlon of Managers/Voting. The Members agree that the 
initial Manager of the Company is SIMON BERNSTEIN. Unless otherwise specifically agreed herein, 
business deci~ions of the Company shall be made by said Manager. The Members shall vote their 
Interests such that only the aforementioned person is Manager of the Company for so long as he is alive 
and not mentally disabled or incompetent. After proper notice, in the event of death or mental disability 
or incompetence of the Manager, the Members shall vote on and elect a new Manager. 

5.2 Certain Powers of Managers. 

Without limiting the generality of Section 5.01, the Manager (or, if more than one Manager, then 
the Managers) shall have power and authority, on behalf of the Company to do the following: 

(a) To acquire or lease property from any Person as the Managers may determine, whether 
or not such Person is directly or indirectly affiliated or connected with any Manager or Member; 

(b) To borrow money for the Company from banks, other lending institutions, the Managers, 
Members, or affiliates of the Managers or Members on such terms as the Managers deem appropriate, 
and in connection therewith, to hypothecate, encumber and grant security interests in the assets of the 
Company to secure repayment of the borrowed sums. No debt shall be contracted or liability incurred 
by or on behalf of the Company except by the Managers, or to the extent permitted under the Act, by 
agents or employees of the Company expressly authorized to contract such debt or incur such liability 
by the Managers; 

(c) 
business; 

(d) 

To purchase liability and other insurance to protect the Company's property and 

To hold and own Company real and personal properties in the name of the Company; 

(e) To invest Company funds in time deposits, shorMerm governmental obligations, 
commercial paper or other investments; 
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(f) To sell or otherwise dispose ofall or substantially all of the assets of the Company as part 
of a single transaction or plan as long as such disposition is not in violation of or a cause of a default 
under any other agreement to whic~ the Company may be bound; 

(g) To execute on behalf of the Company all instruments and documents, including, without 
limitation, checks; drafts; notes and other negotiable instruments; mortgages or deeds of trust; security 
agreements; financing statements; documents providing for the acquisition, mortgage or disposition of 
the Company's property; assignments, bills of sale; leases; and any other instruments or documents 
necessary to the business of the Company; 

(h) To employ accountants, legal counsel, managing agents or other experts to perform 
services for the Company; 

(i) To enter into any and all other agreements on behalf of the Company, in such forms as 
the Managers may approve; and 

(j) To do and perform all other acts as may be necessary or appropriate to the conduct of 
the Company's business. 

Unless authorized to do so by this Agreement or by the Managerofthe Company, no attorney-in
fact, employee or other agent of the Company shall have any power or authority to bind the Company 
in any way, to pledge its credit or to render it liable for any purpose. No Member shall have any power 
or authority to bind the Company unless the Member has been authorized by the Manager to act as an 
agent of the Company in accordance with the previous sentence. 

5.3 Liability for Certain Acts. 

Each Manager shall perform his duties as Manager in good faith, in a manner he or she 
reasonably believes to be in the best interests of the Company, and with such care as an ordinarily 
prudent person in a like position would use under similar circumstances. A Manager shall not be liable 
to the Company or to any Member for any loss or damage sustained by the Company or any Member, 
unless the loss or damage shall have been the result of fraud, deceit, gross negligence, willful 
misconduct, unlawful acts, or a wrongful taking by the Manager. 

5.4 No Exclusive Duty to Company. 

A Member or Manager shall not be required to manage the Company as his or her sole and 
exclusive function and may have other business interests and engage in activities in addition to those 
relating to the Company. Neither the Company nor any Member shall have any right, by virtue of this 
Agreement, to share or participate in such other investments or activities of a Manager or to the income 
or proceeds derived therefrom. 

5.5 Bank Accounts. 

The Manager may from time to time open bank accounts in, the name of the Company, and the 
Manager shall be the sole signatory thereon, unless Members owning a Majority Interest determine 
otherwise. 
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5.6 Indemnity of the Managers, Employees and Other Agents. 

The Company shall, to the maximum extent permitted under the Act, indemnify and make 
advances for expenses to Managers, its employees, and other agents. 

5.7 Resignation. 

Any Manager of the Company may resign at any time by giving written notice to the Members 
of the Company. The resignation of any Manager shall take effect upon receipt of notice thereof or at 
such later date specified in such notice; and, unless otherwise specified therein, the acceptance of such 
resignation shall not be necessary to make it effective. The resignation of a Manager who is also a 
Member shall not affect the Manager's rights as a Member and shall not constitute a withdrawal of a 
Member. 

5.8 Removal. 

A Manager shall not be subject to removal by vote of the Members except, if at all, pursuant to 
the provisions of this Agreement, as it may be amended by agreement of all of the Members. 

5.9 Vacancies. 

To the extent not expressly provided for in Section 5.1.2 "Voting Agreement of Members," and 
only to said extent, if any: Any vacancy occurring for any reason in the number of Managers of the 
Company may be filled by the affirmative vote of Members holding a majority of the Percentage 
Interests present at an election at a meeting of Members called for that purpose or by the Members' 
unanimous written consent. A Manager elected to fill a vacancy shall be elected for the unexpired term 
of their predecessor in office and shall hold office until the expiration of such term and until their 
successor shall be elected and qualified or until the Manager's earlier death, resignation or removal. A 
Manager chosen to fill a position resulting from an increase in the number of Managers shall hold office 
until his successor shall be elected and qualified, or until his earlier death, resignation or removal. 

5.10 Salaries. 

Each Manager shall receive annual compensation (the "Management Fee,,) if such compensation 
is agreed to by a majority of the Percentage Interest of the Members in writing, and and shall be entitled 
to reimbursement ofreasonable and necessary expenses advanced on behalf of the Company. 

ARTICLE VI 

RIGHTS AND OBLIGATIONS OF MEMBERS 

6.1 Limitation of Liability. 

Each Member's liability to the Company shall be limited as set forth in this Agreement, the Act 
and other applicable law. 
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6.2 Company Liability. A Member will not be personally liable for any debts, obligations, 
liabilities or losses of the Company, whether arising in contract, tort, or otherwise, solely by reason of 
being a Member, beyond his respective Capital Contributions or any obligation of the Member under 
Sections 8.1 and 8.2 hereunder, except as provided in Section 6.7 or as otherwise required by law. 

6.3 List of Members. 

Upon the written request of any Member, the Managers shall provide a list showing all of the 
names, addresses and Membership Interests and Transferee Interests in the Company. 

6.4 Approval of Sale of Al/Assets. The Managers shall have the right, to approve the sale, 
exchange or other disposition of all, or substantially all, of the Company's assets which is to occur as 
part of a single transaction or plan. 

6.5 Company Books. 

The Managers shall maintain and preserve, during the term of the Company, the accounts, books, 
and other relevant Company documents described in Section 9 .9. Upon reasonable written request, each 
Member and Transferee shall have the right, at any time during ordinary business hours, as reasonably 
determined by the Manager, to inspect and copy, at the requesting Member's or Transferee's expense, 
the Company documents required to be maintained under Section 608.4101 of the Act, and such other 
documents which the Managers, in their reasonable discretion, deem appropriate. 

6.6 Priority and Return of Capital. 

Except as may be expressly provided in Article IX, no Member or Transferee shall have priority 
over any other Member or Transferee, either as to the return of Capital Contributions or as to Net Profits, 
Net Losses or distributions; provided that this Section shall not apply to loans which a Member has made 
to the Company. 

6. 7 Liability of a Member to the Company. 

A Member who receives a distribution or return in whole or in part of its contribution is liable 
to the Company only to the extent provided by the Act. 

ARTICLE VII 

MEETINGS OF MANAGERS AND MEMBERS 

7.1 Meetings. 

Meetings of the Managers, for any purpose or purposes, may be called by any Manager. 
Meetings of the Members for any purpose or purposes, may be called by any Members holding at least 
51 % of the Percentage Interests of the Members. 

7.2 Place of Meetings. 
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The Managers may designate any location within the U.S., either within or outside the State of 
Florida, as the place of meeting for any meeting of the Members. If no designation is made, or if a 
special meeting be otherwise called, the place of meeting shall be the principal place of business of the 
Company. 

7.3 Notice of Meetings. 

Except as provided in Section 7.04, written notice stating the place, day and hour of the meeting 
and the purpose or purposes for which the meeting is called shall be delivered not less than five (5) nor 
more than thirty (30) days before the date of the meeting, either personally or by mail, by or at the 
direction of the Managers or Member or Members calling the meeting, to each Member or Manager 
entitled to vote at such meeting. If mailed, such notice shall be deemed to be delivered two (2) calendar 
days after being deposited in the United States mail, certified mail return receipt requested, addressed 
to the Member or to the Manager at its address as it appears on the books of the Company, with postage 
therein prepaid. Notice may also be given by telegram, teletype or facsimile, or other form of electronic 
communication. Managers and Members may participate in and hold meetings whereby all conference 
telephone or similar communications equipment whereby all persons participating in the meeting can 
hear each other. Participation by communications equipment shall constitute presence as the meeting, 
unless a Member or Manager is participating in the meeting for the express purpose of objecting to the 
transaction of any business on the ground the meeting is not lawfully called or convened. 

7.4 Meeting of All Members and Meetings of All Managers. If all of the Members or all 
of the Managers shall meet at any time and place, and consent to the holding of a meeting at such time 
and place, such meeting shall be valid without call or notice, and at such meeting lawful action may be 
taken. 

7.5 Record Date. 

For the purpose of determining Members entitled to notice of or to vote at any meeting of 
Members or any adjournment thereof, or Members entitled to receive payment of any distribution, or 
in order to make a determination of Members for any other purpose, the date on which notice of the 
meeting is mailed or the date on which the resolution declared such distribution is adopted, as the case 
may be, shall be the record date for such determination of Members. When a determination of Members 
entitled to vote at any meeting of Members has been made as provided in this Section, such 
determination shall apply to any adjournment thereof. 

7.6 Quorum. 

Members holding at least fifty percent (50%) of all Percentage Interests, represented in person 
or by proxy, shall constitute a quorum at any meeting of Members, and if there is more than one 
Manager then serving, then a majority of the number of the then-serving Managers shall constitute a 
quorum at a meeting of the Managers, who shall be represented in person, and shall constitute a quorum 
at any meeting. 

7. 7 Manner of Acting. 
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If a quorum is present, the affirmative vote of a majority of all of the Members represented at 
the meeting, who must hold a majority Percentage Interest in the Company, shall be the act of the 
Members, unless the vote of a greater or lesser proportion or number is otherwise required by the Act, 
or by this Agreement. Unless otherwise expressly provided herein or required under applicable law, 
only Members who have a Membership Interest may vote or consent upon any matter and their vote or 
consent, as the case may be, shall be counted in the determination of whether the matter was approved 
by the Members. 

7.8 Proxies. 

At all meetings of Members, a Member may vote in person or by proxy executed in writing by 
the Member or by a duly authorized attorney-in-fact. Such proxy shall be filed with the Managers of the 
Company before or at the time of the meeting. No proxy shall be valid after eleven (11) months from 
the date ofits execution, unless otherwise provided in the proxy. Managers shall not be able to vote by 
Proxies. 

7.9 Action by Members Without a Meeting. 

Action required or permitted to be taken at a meeting of Members may be taken without a 
meeting if the action is evidenced by one or more written consents describing the action taken, signed 
by each Member entitled to vote and delivered to the Managers of the Company for inclusion in the 
minutes or for filing with the Company records. Action taken under this Section is effective when all 
Members entitled to vote have signed the consent, unless the consent specifies a different effective date. 

7.10 Waiver of Notice. 

When any notice is required to be given to any Member, a waiver thereof in writing signed by 
the person entitled to such notice, whether before, at, or after the time stated therein, shall be equivalent 
to the giving of such notice. 

ARTICLE VIII 

CONTRIBUTIONS TO THE COMPANY AND CAPITAL ACCOUNTS 

8.1 Members' Initial Capital Contributions. 

Each Member shall contribute such amount as is set forth on the books and records of the 
Company. No interest shall accrue on any Capital Contribution and the Member shall not have the right 
to withdraw or be repaid any Capital Contribution except as provided in this Agreement. 

8.2 Additional Contributions. 

A Member may, but shall not be obligated to, make such additional Capital Contributions as 
shall be determined by the Managers. Such additional Capital Contributions shall be reflected in the 
Account of the Contributing Member and shall not be a part of any other Member's Capital Account 
absent written agreement of the Members. After the making of any such determination, the Managers 

LIMITED LIABILITY COMPANY OPERATING AGREEMENT 01' 
BERNSTEIN FAMILY REALTY, LLC 10 



. . ' .. 

shall give written notice to each Member of the amount ofrequired additional contribution, if any, and 
each Member may deliver to the Company its pro rata share thereof (in proportion to the respective 
Percentage Interest of the Member on the date such notice is given) no later than thirty (30) days 
following the date such notice is given. None of the terms, covenants, obligations or rights contained in 
this Section 8.2 is or shalJ be deemed to be for the benefit of any person or entity other than the Members 
and the Company, and no such third person shall under any circumstances have any right to compel any 
actions or payments by the Managers and/or the Members. 

8.3 Capital Accounts. 

(a) A separate Capital Account wiIJ be maintained for each Member. Each Member's 
Capital Account will be increased by (1) the amount of money contributed by such Member to the 
Company; (2) the fair market value of property contributed by such Member to the Company (net of 
liabilities secured by such contributed property that the Company is considered to assume or take subject 
to under Code Section 752); (3) allocations to such Member of Net Profits and Net Losses; and ( 4) 
allocations to such Member ofincome described in Code Section 705(a)(l)(B). Each Member's Capital 
Account will be decreased by (1) the amount of money distributed to such Member by the Company; 
(2) the fair market value of property distributed to such Member by the Company (net of liabilities 
secured by such distributed property that such Member is considered to assume or take subject to under 
Code Section 752); (3) allocations to such Member of expenditures described in Code Section 
705(a)(2)(B); and (4) allocations to the account of such Member of Company loss and deduction as set 
forth in such Regulations, taking into account adjustments to reflect book value. 

(b) In the event of a permitted sale or exchange of a Membership Interest or a 
Transferee Interest in the Company, the Capital Account of the transferor shall become the Capital 
Account of the Transferee to the extent it relates to the transferred Membership Interest or Transferee 
Interest in accordance with Section 1. 704-1 (b) (2) (iv) of the Treasury Regulations. 

(c) The manner in which Capital Accounts are to be maintained pursuant to this 
Section 8.3 is intended to comply with the requirements of Code Section 704(b) and the Treasury 
Regulations promulgated thereunder. If the Company determines that the manner in which Capital 
Accounts are to be maintained pursuant to the preceding provisions of this Section 8.3 should be 
modified in order to comply with Code Section 704(b) and the Treasury Regulations, then 
notwithstanding anything to the contrary contained in the preceding provisions of this Section 8.3, the 
method in which Capital Accounts are maintained shall be so modified; provided, however, that any 
change in the manner of maintaining Capital Accounts shall not materially alter the economic agreement 
between or among the Members as set forth in this Agreement. 

(d) Except as otherwise required in the Act (and subject to Sections 8.1 and 8.2), no 
Member or Transferee shall have any liability to restore all or any portion of a deficit balance in such 
Member's or Transferee's Capital Account. 

8.4 Withdrawal or Reduction of Members' Contributions to Capital. 

(a) A Member or Transferee Interest Holder shaH not receive out of the Company's 
property any part of its Capital Contribution until all liabilities of the Company, except liabilities to 
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Members on account of their Capital Contributions, have been paid or there remains property of the 
Company sufficient to pay them. 

(b) A Member or Transferee Interest Holder, irrespective of the nature of its Capital 
Contribution, has only the right to demand and receive cash in return for its Capital Contribution. 

( c) Notwithstanding anything to the contrary in this Agreement, a Member may 
withdraw from the Company only at the time or upon the occurrence of an event specified in this 
Agreement or in the Articles of Organization. No such event is specified in either the Articles of 
Organization or in this Agreement at the date hereof. A Member which violates the withdrawal 
prohibition in this Section shall be liable for breach of this Agreement and shall become a Transferee. 
A withdrawing Member shall not have a right to receive the fair value of receive the withdrawing 
member's Interest in the Company as of the date of the resignation but rather, shall have only such rights 
as a Transferee would have to receive distributions as are made by the Company in the discretion of the 
Managers. 

ARTICLE IX 

ALLOCATIONS, INCOME TAX, DISTRIBUTIONS, ELECTIONS 
AND REPORTS 

9.1 Allocations of Income and Losses from Operations. 

The Net Income and Net Losses of the Company for each fiscal year, and each Member or 
Transferee's share of Cash Flow, will be allocated in accordance with the Percentage Interests schedule 
set forth in Exhibit A attached hereto, and, except as provided therein, the Percentage Interests of 
Members shall be proportionate to the amount of their Capital Accounts as determined hereinabove. 

9.2 Special Tax Provisions As to Extraordinary Allocations, if Any, to Capital 

Allocations of Net Income and Net Losses other than those set forth above shall be made based upon 
the determinations of the tax accountants and attorneys employed by the Company, giving regard to the 
intention expressed hereinabove and otherwise herein, with respect to special or priority allocations if 
any, and with regard to federal partnership tax and capital accounting principles described in Section 
8.3 hereinabove. 

9 .3 Distributions. 

Within the discretion of the Managers as to amounts, if any, and as to timing, the 
Managers may distribute Cash Flow to the Members, in accordance with their Percentage Interests . 

9 .4 Limitation upon Distributions. 

(a) No distributions or return of contributions shall be made and paid if, after the 
distribution or return of distribution is made either 

(1) the Company would be insolvent; or 
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(2) the net assets of the Company would be less than zero. 

(b) The Managers may base a determination that a distribution or return of 
contribution may be made under Section 9.4(a) in good faith reliance upon a balance sheet and profit 
and loss statement of the Company represented to be correct by the person having charge of its books 
of account or certified by an independent public or certified public accountant or firm of accountants to 
fairly reflect the financial condition of the Company. 

9.5 Tax Accounting Principles. 

The income and losses of the Company shall be determined in accordance with sound tax 
accounting principles applied on a consistent basis using generally accepted tax accounting principles 
as applied consistent with the Code. 

9 .6 Interest on and Return of Capital Contributions. 

No Member shall be entitled to interest on its Capital Contribution or to a return of its Capital 
Contribution, except as otherwise provided in this Agreement. 

9.7 Loans to Company. 

Nothing in this Agreement shall prevent any Member from making secured or unsecured loans 
to the Company by agreement with the Company, provided that such loans ar~ arms-length transactions, 
containing terms customary in the lending industry at the time such loans were made. 

9 .8 Accounting Period. 

The Company's accounting period shall be the calendar year ("Fiscal Year"). 

9.9 Records, Audits and Reports. 

At the expense of the Company, the Managers shall maintain records and accounts of the 
operations and expenditures of the Company. At a minimum, the Company shall keep at its principal 
place of business the following records: 

(a) A current list of the full name and last known address of each Member and 
Transferee setting forth the amount of cash each Member and Transferee has contributed, a description 
and statement of the agreed value of the other property or services, each Member and Transferee has 
contributed or has agreed to contribute in the future, and the date on which each became a Member or 
Transferee, and their respective Percentage Interest in the Company; 

(b) A copy of the Articles of Organization of the Company and all amendments 
thereto together with executed copies of any powers of attorney pursuant to which any amendment has 
be executed; 

(c) Copiesofthe Company's federal, state, and local income tax returns and reports, 
if any, for the three most recent years; 
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( d) Copies of the Company's currently effective written Agreement, all amendments 
thereto, and copies of any financial statements of the Company for the three most recent years; 

( e) Notices of and minutes of every Member and Managers meeting, 

(f) Any written consents obtained from Members for actions taken by Members 
without a meeting; and 

(g) Unless contained in the Articles of Organization or the Agreement, a writing 
prepared by the Managers setting out the following: 

(1) The times at which or events on the happening of which any additional 
contributions agreed to be made by each Member and Transferee are to be made. 

(2) Any right of a Member or Transferee to receive distributions of include 
a return on all or any part of the Member or Transferee's contributions. 

(3) Any power of a Member or Transferee to grant the right to become an 
assignee of any part of the Member's or Transferee's interest, and the terms and 
condition of the power. 

9. I 0 Returns and Other Elections. 

The Managers shall cause the preparation and timely filing of tax returns required to be filed by 
the Company pursuant to the Code and all other tax returns deemed necessary and required in each 
jurisdiction in which the Company does business. Copies of such returns, and pertinent information 
therefrom, shall be furnished to the Members within a reasonable time after the end of the Company's 
fiscal year upon the Members' written request. All elections permitted to be made by the Company under 
federal or state laws shall be made by the Managers in their sole discretion. It is the intention of the 
Members that the Company shall be taxed as a "Partnership" for federal, state, and local income tax 
purposes. 

9.11 Tax Matters Partner. 

SIMON BERNSTEIN is designated the "Tax Matters Partner" (as defined in Code Section 
6231), and is authorized and required to represent the Company (at the Company's expense), either 
directly, or through accounting or tax representatives, in connection with all examinations for the 
Company's affairs by tax authorities, including; without limitation administrative and judicial 
proceedings, and to expend Company funds for professional services and costs associated therewith. The 
Members agree to cooperate with each other and to do or refrain from doing any and aJl things 
reasonably required to conduct such proceedings. 

ARTICLEX 

TRANSFERABILITY 

10.1 General. 
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10.1.1. Transferees Not Members, Generally. Except as otherwise set forth in Section 
10.1.2, or with the consent of all of the Members, neither a Member nor a Transferee shall have the 
right, as to all or any part of its Membership Interest or Transferee Interest to: 

(a) sell, assign, pledge, hypothecate, transfer, exchange or otherwise transfer 
for consideration (collectively, "sell" or, as context requires "selling"); or 

(b) gift, bequeath or otherwise transfer for no consideration (whether or not 
by operation of law, except in the case of bankruptcy) (collectively, "gift"). 

Absent the written consent of all Members to the contrary or otherwise provided by law, the 
Interest of the Transferee shall be a Non-Voting Interest. 

10.1.2 Transferees Who are Lineal Descendants of a Member. Any Transferees who 
are lineal descendants of both SHIRLEY BERNSTEIN and SIMON BERNSTEIN, either directly, or 
indirectly, as beneficiaries of a Trust, or other entity beneficially owned solely for or by that Member 
(including, but not limited to a revocable trust established by a Member for the sole lifetime benefit of 
the Member or the Member's descendants) shall be Members upon their written agreement to be bound 
by the terms of this Agreement and shall be subject to the voting agreements described in Article V, 
hereinabove. 

10.2 Right of First Refusal. 

(a) If a Selling Member desires to sell all or any portion ofits Membership Interest 
in the Company to a third party purchaser, the Selling Member shall obtain from such third party 
purchaser a bona fide written offer to purchase such Interest, stating the terms and conditions upon 
which the purchase is to be made and the consideration offered; provided, however, the offer shall 
include a "tag along" or "take along'' provision, pursuant to which, all Members have the right to se11 
a pro-rata portion (determined in accordance with the Percentage Interests ofall of the Members) of their 
Interests to the third party. The Selling Member or Transferee shall give written notification to the 
remaining Members, by certified mail or personal delivery, of its intention to so transfer such Interest, 
furnishing to the remaining Members a copy of the written offer to purchase such Interest. 

(b) Each of the remaining Members, on a basis pro rata to their Percentage Interests 
or on a basis pro rata to the Percentage Interests of those remaining Members exercising their rights of 
first refusal, shall have the right to exercise a right of first refusal to purchase all (but not less than all) 
of the Interest proposed to be purchased by the third party and sold by the Selling Member and the "tag 
along Members"upon the same terms and conditions as stated in the aforesaid written offer to purchase 
by giving written notification to the Selling Member and the "tag along Members", by certified mail or 
personal delivery, of the intention to do so within thirty (30) days after receiving written notice from the 
Selling Member. Subject to the following paragraph, the failure of the remaining Members to so notify 
the Selling Member and the "tag along Members" of their desire to exercise this right of first refusal 
within said thirty (30) day period shall result in the termination of the right of the first refusal and the 
Selling Member and the "tag along Members" shall be entitled to consummate the sale of its Interest in 
the Company to such third party purchaser, provided that the sale shall be consummated within sixty 
(60) days following the expiration of the aforesaid thirty (30) day period. In the event the remaining 
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Members (or any one or more of the remaining Mem hers) give written notice to the Selling Member and 
the "tag along Members'' of their desire to exercise this right of first refusal and to purchase all of the 
Interests of the Selling Member and the "tag along Membersn offered upon the same terms and 
conditions as are stated in the aforesaid written offer to purchase, the remaining Members shall have the 
right to designate the time, date and place of closing, provided that the date of closing shall be within 
sixty (60) days after written notification to the Selling Member of the remaining Member or Members' 
election to exercise their right of the first refusal. In the event that two (2) or more Members give written 
notice of their desire to exercise their right of first refusal, absent an agreement between all the Members 
so exercising such right, each such Member exercising their right of first refusal shall be entitled to 
purchase that percentage of the selling Member's share according to the proportion that their Percentage 
Interests bears to the total Percentage Interests exercising such right of first refusal. The Members shall 
communicate with each other during the pendency of any offer made in accordance with the terms of 
this Section 10.2 in order to effectuate the intent of this Section. 

( c) As a condition to the Company recognizing the effectiveness of either the sale 
or gift of an Interest in the Company (including, in both cases, a Transferee Interest), the remaining 
Members may require the Selling Member, Gifting Member and/or the proposed purchaser, donee or 
successor-in-interest, as the case may be, to execute, acknowledge and deliver to the remaining Members 
such instruments of transfer, assignment and assumption and such other certificates, representations and 
documents, and to perform all such other acts which the remaining Members' may deem necessary or 
desirable to: 

(l) verify the purchase, gift or transfer, as the case may be; 

(2) confirm that the person desiring, to acquire an Interest in the Company, 
or to be admitted as a Member, has accepted, assumed and agreed to be subject and 
bound by all of the terms, obligations and conditions of the Agreement (whether such 
Person is to be admitted as a new Member or as a Transferee); 

(3) maintain the status of the Company as a partnership for federal tax 
purposes; and 

(4) assure compliance with any applicable state and federal laws including 
securities laws and regulations. 

( d) Any sale or gift of a Membership Interest or Transferee Interest in compliance 
with this Article X shaJJ be deemed effective upon the last day of the calendar month in which all the 
terms and conditions hereof relating thereto have been satisfied. The admission of a Member in 
compliance with this Article X shall be deemed effective as of the last day of the calendar month in 
which the remaining Members' consent thereto was given. The Selling Member hereby indemnifies 
the Company and the remaining Members against any and all loss, damage, or expense (including, 
without limitation, tax liabilities or loss of tax benefits) arising directly or indirectly as a result of any 
transfer or purported transfer in violation of this Article X. 

I 0.3 Permitted Transfer to Descendants & Spouse/Mandatory Offer at Death. 

LIMITED LIABILITY COMPANY OPERATING AGREEMENT OF 

BERNSTEIN FAMILY REALTY, LLC I 6 

. ' 



. ' 

10.3.1 No Mandatory Offer At Death. !fa Member's Interest is Transferred to a lineal 
descendant of the Member or Member's spouse, to a Trust or other entity beneficially owned solely fo~ 
or by that Member, that Member's spouse, or the lineal descendant of that Member or Member's spouse, 
the Transferee shall not be required to sell or offer to sell his or her Interest, shall be eligible to become 
a Member pursuant to Sections 10.1.1 and 10.1.2 above, and shall be subject to the voting agreements 
described in Article V, above. If Members of the Company are trusts for the lifetime benefit of the lineal 
descendants of a Member either directly or indirectly, then the successors in interest to the Interests in 
the Company pursuant to the terms of such trusts shall be considered as Members hereof (regardless of 
indirect ownership as trust beneficiaries) as long as the beneficial interests are owned by the lineal 
descendants of the Member or their spouses, and said persons shall be subject to the voting agreements 
described in Article V, above. 

10.3.2 Mandatory Offer At Death. Except with transfers described in 10.3.1., above, 
the death of any Member or Transferee who owns an Interest shall constitute an offer by the Member's 
Estate, Trust, or other legal successor in interest, to sell all of the Member's Interest to the Company 
(the "Offer") at its fair market value {determined as of the date of death). The Company shall have one 
hundred eighty {180) days in which to accept the Offer at an agreed price, which acceptance shall be 
made by delivery of written notice thereof to the legal representative of the estate of the Member or 
Transferee, by certified mail or personal delivery, within said one hundred eighty (180) day period. If 
the Company does not elect to purchase the Interest within said one hundred eighty {180) day period, 
the remaining Members shall have the right, but are not required to, purchase the remaining part, or all, 
as the case may be, of the Interest at its fair market value (as determined herein) determined as of the 
date of death, in proportion to their existing Interests. Such right to purchase shall be exercised by 
deJivery of written notice thereof, by certified mail or personal delivery, during the thirty (30) days 
immediately after the one hundred eighty (180) day period (the "30 Day Period"). If any such Member 
does not desire to purchase his/her or its full proportionate part of the Interest offered for sale, but the 
remaining Members desire to purchase all of the Interest offered for sale, said Members shall then have 
the right to purchase said Interest proportionally in accordance with their respective Interests and the 
Members shall communicate with each other during the 30 Day Period in order to effectuate the intent 
of this Section I 0.3. Except as provided in Section 10.1.2 and 10.1.3, to the extent that any part, or all, 
of an Interest is not purchased under the provisions of this Section 10.3, the deceased's Member's 
Interest shall become a Transferee's Interest, if not owned beneficially or directly by another Member 
hereof. The purchase price shall be as agreed by the parties, and, unless otherwise agreed, shall be paid 
in cash at the closing, which shall occur no later than thirty (30) days after the end of the 30 Day Period. 
For purposes of this Agreement, the "fair market value" of an Interest is equal to its Percentage Interest 
multiplied by the value of the Company (as agreed by the parties). If the value of the Company is not 
agreed to by the parties, then for purposes of this Agreement "fair market value" of a Member's Interest 
shall be determined without reduction for minority, lack of marketability or other entity/Company level 
discounts, based upon a reasonable appraisal procedure to determine the fair market value of the 
Company's assets. The appraisal procedure shall be agreed upon by the Member and Company. If the 
parties cannot agree to an appraisal procedure, then an MAI appraiser shall be sel~cted by the Personal 
Representative ofthe deceased Member's estate, and if the Company does not agree as to that appraiser, 
then the Company shall select its own appraiser and each MAI appraiser then shall select a third MAI 
appraiser and the average of all three (3) appraisals shall be the fair market value of the Interest. As set 
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forth hereinabove, fair market value" of a Member's Interest shall be determined without reduction for 
minority, lack of marketability or other entity/Company level discounts. 

10.4 Transferee Not Member in Absence of Unanimous Consent. 

(a) Except as provided in Section 10.1.2 and 10.1.3, if all of the remaining Members 
do not approve by unanimous written consent of the proposed, sale or gift of the Transferring Member's 
Membership Interest to a transferee or donee which is not a Member immediately prior to the sale or gift, 
then the proposed transferee or donee shall have no right to participate in the management of the 
business and affairs of the Company or to become a Member. The transferee or donee shall be merely 
a Transferee entitled solely to economic rights to profits, losses and distributions and shall have no 
voting rights under this Agreement or in matters relating to the Company and its business; provided, 
however, any sale of a Transferee's interest in the Company should be subject to Section 10.2. No 
transfer of a Member's Interest in the Company (including any transfer of the Transferee Interest or any 
other transfer which has not been approved by unanimous written consent of the Members) shall be 
effective unless and until written notice (including the name and address of the proposed transferee or 
donee and the date of such transfer) has been provided to the Company and the nontransferring 
Member(s). 

(b) Upon and contemporaneously with any sale or gift of a Transferring Member's 
Interest in the Company which does not at the same time transfer the balance of the rights associated 
with the Transferee Interest transferred by the Transferring Member (including, without limitation, the 
rights of the Transferring Member to participate in the management of the business and affairs of the 
Company), all remaining rights and interest which were owned by the Transferring Member immediately 
prior to such sale or gift or which were associated with the transferred Interest shall immediately lapse 
until the remaining Members, by unanimous written consent, reinstate such rights to the Transferee who 
did not previously obtain the unanimous written consent, reinstating such rights to a successor or 
transferee of such Transferee. 

ARTICLE XI 

ADDITIONAL MEMBERS 

From the date of the formation of the Company, any Person or Entity acceptable to the Members 
by their unanimous vote thereof may become a Member in this Company for such consideration as the 
Members by their unanimous votes shall determine, subject to the terms and conditions of this 
Agreement. No new Members shall be entitled to any retroactive allocation of profits losses, income or 
expense deductions incurred by the Company. The Manager(s) may, at their option, at the time a 
Member is admitted, close the Company books (as though the Company's tax year has ended) or make 
pro rata allocations of income, loss, and expense deductions to a new Member for that portion of the 
Company's tax year in which a Member was admitted in accordance with the provisions of Code Section 
706(d) and the Treasury Regulations promulgated thereunder. 
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ARTICLE XII 

DISSOLUTION AND TERMINATION 

12. l Dissolution. 

(a) The Company shall be dissolved upon the occurrence of any of the following 
events: 

(i) by the unanimous written consent of all Members; or 

(ii) the sale, transfer or assignment of substantially all of the assets of the 
Company; or 

(iii) as otherwise required by law. 

12.2 Winding Up, Liquidation and Distribution of Assets. 

(a) Upon dissolution, an accounting shall be made by the Company's independent 
accountant of the accounts of the Company and of the Compani s assets, liabilities and operations, from 
the date of the last previous accounting until the date of dissolution. The Managers shall immediately 
proceed to wind up the affairs of the Company. 

shall: 
(b) If the Company is dissolved and its affairs are to be wound up, the Ma~agers 

(1) Sell or otherwise liquidate all of the Company's assets as promptly as 
practicable (except to the extent the Managers may determine to distribute any assets to 
the Members in kind), 

(2) Allocate any profit or loss resulting from such sales to the Member's and 
Transferees' Capital Accounts in accordance with Article IX hereof. 

(3) Discharge all liabilities of the Company, including liabilities to Members 
and Transferees who are creditors, to the extent other-wise permitted by law, other than 
liabilities to Members and Transferees for Distributions, and establish such Reserves as 
may be reasonably necessary to provide for contingent liabilities of the Company (for 
purposes of determining the Capital Accounts of the Members and Transferees, the 
amounts of such Reserves shall be deemed to be an expense of the Company), 

(4) Distribute the remaining assets in the following order: 

(i) If any assets of the Company are to be distl'ibuted in kind, the net 
fair market value of such assets as of the date of dissolution shall be determined by 
independent appraisal or by agreement of all of the Members. Such assets shall be 
deemed to have been sold as of the date of dissolution for their fair market value, and 
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the Capital Accounts of the Members and Transferees shall be adjusted pursuant to the 
provisions of Article IX and Section 8.3 of this Agreement to reflect such deemed sale. 

(ii) To the Members and Transferees, pro rata, in accordance with 
the positive balance (if any) of each Member's and Transferee's Capital Account (as 
determined after taking into account all Capital Account adjustments for the Company's 
taxable year during, which the liquidation occ.urs) shall be distributed to the Members 
and Transferee either in cash or in kind, as determined by the Managers, with any assets 
distributed in kind being valued for: this purpose' at their fair market value as determined 
pursuant to Section 12.2(b)(i). 

(iii) Thereafter, to the Members and Transferee's pro mll!, in 
accordance with their respective Percentage Interests. 

(c) Notwithstanding anything to the contrary in this Agreement, upon a liquidation 
within the meaning of Section l.704-l(b)(2)(ii)(g) of the Treasury Regulations, if any Member has a 
Deficit Capital Account (after giving effect to all contributions, distributions, aJlocations and other 
Capital Account adjustments for all taxable years, including the year during which such liquidation 
occurs), such Member shall have no obligation to make any Capital Contribution, and the negative 
balance of such Member's Capital Account shall not be considered a debt owed by such Member to the 
Company or to any other Person for any purpose whatsoever. 

( d) Upon completion of the winding up, liquidation and distribution of the assets, 
the Company shall be deemed terminated. 

(e) The Manager(s) shall comply with all requirements of applicable law pertaining 
to the winding up of the affairs of the Company and the final distribution of its assets. 

12.3 Articles of Dissolution. 

When all debts, liabilities and obligations of the Company have been paid and discharged or 
adequate provisions have been made therefor and all of the remaining property and assets of the 
Company have been distributed among its members in accordance with their respective rights and 
interests, a Articles of Dissolution of the Company shall be filed with the Florida Department of State. 

12.4 Effect of Filing Articles of Dissolution. 

Upon the filing of Articles of Dissolution with the Florida Department of State, and upon 
issuance of the Certificate of Dissolution by the Department of the State, the existence of the Company 
shall cease, except for the purpose of suits, of the proceedings and appropriate action as provided in the 
Act. The Managers shall have authority to distribute any Company property discovered after dissolution, 
convey real estate and take such other action as may be necessary on behalf of and in the name of the 
Company. 

12.5 Return of Contribution Nonrecourse to Other Members. 
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Except as provided by law or as expressly provided in this Agreement, upon dissolution, each 
Member and Transferee shall look solely to the assets of the Company for the return of its Capital 
Contribution. If the Company property remaining after the payment or discharge of the debts and 
liabilities of the Company is insufficient to return the cash contribution of one or more Members or 
Transferees, such Member(s) or Transferee(s) shall have no recourse against any other Member or 
Transferee, except as otherwise provided by law. 

ARTICLE XIII 

MISCELLANEOUS PROVISIONS 

13.1 Notices. 

Any notice, demand, or communication required or permitted to be given by any provision of 
this Agreement shall be deemed to have been sufficiently given or served for all purposes if delivered 
personally or by express mail or courier service (with receipt acknowledged) to the party or to an 
executive officer of the party to whom the same is directed, if telecopied (with receipt acknowledged) 
to the party or an executive officer of the party to whom the same is directed or, if sent by registered or 
certified mail, postage and charges prepaid, addressed to the Member's and/or Company's address, as 
appropriate, which is set forth in this Agreement. Except as otherwise provided herein any such notice 
shall be deemed to be given two (2) business days after the date on which the same was deposited in the 
United States mail, addressed and sent as aforesaid, if sent by mail or upon confirmation of receipt if 
delivered by telecopier, personal delivery or courier service. 

;, 

13.2 Books of Account and Records. 

Proper and complete records and books of account shall be kept or shall be caused to be kept by 
the Managers in which shall be entered fully and accurately all transactions relating. to the Company's 
business in such detail and completeness as is customary and usual for businesses of the type engaged 
in by the Company. Such books and records shall be maintained as provided in Section 9.9. The books 
and records shall at all times be maintained at the principal place of business of the Company. 
Additionally, the Managers shall promptly distribute to all Members, copies of the Company' financial 
statements on an annual basis. 

13.3 Application of Florida Law. 

This Agreement and its interpretation shall be governed exclusively by its terms and by the laws 
of the State of Florida, and specifically the Act. 

13.4 Waiver of Action/or Partition. 

Each Member and Transferee irrevocably waives during the term of the Company any right that 
it may have to maintain any action for partition with respect to the property of the Company. 

13.5 Amendments. 
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This Agreement may not be amended except in writing by the affirmative vote of a majority of 
the Members of the Company which vote must include the affirmative vote of the Manager. Any 
amendment changing either the Percentage Interests of the Members or any provision within Article V 
requires the unanimous vote of the Members. 

13.6 Execution of Additional Instruments. 

Each Member hereby agrees to execute such other and further statements of interest and 
holdings, designations and other instruments necessary to comply with an laws, rules or regulations. 

13.7 Construction. 

Whenever the singular number is used in this Agreement and when required by the context, the 
same shall include the plural and vice versa, and the masculine gender shall include the feminine and 
neuter genders and vice versa. 

13.8 Headings. 

The headings in this Agreement are inserted for convenience only and are in no way intended 
to describe, interpret, define, or limit the scope, extent or intent of this Agreement or any provision 
thereof 

13.9 Waivers. 

The failure of any patty to seek redress for default of or to insist upon the strict performance of 
any covenant of condition of this Agreement shall not prevent a subsequent act, which would have 
originally constituted a default, from having the effect of an original default. 

13. I 0 Rights and Remedies Cumulative. 

The rights and remedies provided by this Agreement are cumulative and the use of any one right 
or remedy by any party shah not preclude or waive the right to use any other remedy. Said rights and 
remedies are given in addition to any other legal rights that parties may have. 

13.11 Severablllty. 

If any provision of this Agreement or the application thereof to any person or circumstance shall 
be invalid, illegal or unenforceable to any extent, the remainder of this Agreement and the application 
thereof shall not be affected and shall be enforceable to the fullest extent permitted by law. 

13.12 Heirs, Successors and Assigns. 

Each and all of the covenants, terms, provisions and agreement herein contained shall be binding 
upon and inure to the benefit of the parties hereto and, to the extent permitted by this Agreement, their 
respective heirs, legal representatives, successors and assigns. 

13.13 Creditors. 
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None of the provisions of this Agreement shall be for the benefit of or enforceable by any 
creditors of the Company. 

13.14 Counterparts. 

This Agreement may be executed in counterparts, each of shall be deemed an original but all of 
which shall constitute one and the same instrument. 

13.15 Conflict of Interest Waiver. The Members and the Company acknowledge that the law 
firm ofTESCHER & SPALLINA, P.A. has represented the Company in connection with the drafting 
of this Agreement and the formation and structuring of the Company, and that said law firm also 
represents one or more of the Managers and Trustees. The Company and its Members acknowledge that 
they have been advised that there are material income tax consequences and economic ramifications 
from being a Member in the Company, that they fully understand the tax consequences and economic 
ramifications of a Member's investment in the Company, and that they have been encouraged to consult 
with separate and independent counsel to advise them on Company and Member issues including this 
Agreement and the formation of the Company. The Company and the Members hereby waive any 
conflicts of interest with respect to the foregoing law firm's representation of the Company and the afore 
described Members and owners ofinterests in entity Members, in connection with the services set forth 
in this Section. 

~~~=================== 

IN WITNESS WHEREOF, the parties hereto have caused their signatures to be set forth below 
on the day and year first above written. 

Witnesses: 
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COMPANY: 

MEMBERS: 

DANIEL 
TRUS 

BERNSTEIN IRREVOCABLE 
ted September 7, 2006 
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' I . 

JAKE BERNSTEIN IRREVOCABLE TRUST 
dated September 7, 2006 

JOSHUA Z. BERNSTEIN IRREVOCABLE 
TRUST dated September 7, 2006 

ANY, Trustee 

By:,~_;_;;;;__ _ _;;:_ ____ -,t.+----
,L_,,,,,'S iJ. 6v~41 

Name Title 

-----------·-·------ ----·-

f:IWPDATA\drt\Jlermtein, Shirley & Simon\Bomslein family Really, LLC\Bernslein Family Really LLC OperalingAgreement.1vpd 
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BERNSTEIN FAMILY REALTY, LLC 

OPERATING AGREEMENT 

Member(s) 

DANIEL BERNSTEIN IRREVOCABLE 
TRUST dated September 7, 2006 

JAKE BERNSTEIN IRREVOCABLE 
TRUST dated September 7, 2006 

JOSHUA Z. BERNSTEIN IRREVOCABLE 
TRUST dated September 7, 2006 

EXHIBIT A 

Percentage 
Interest* 

33.34% 

33.33% 

33.33% 

Capital 
Contributions 

$33.34 

$33.33 

$33.33 

The addresses of all of the Members is 950 Peninsula Corporate Circle, Suite 3010, Boca Raton, 
Florida 33487. 

*proportionate to capital accounts of Members 
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AGREEMENT OF LIMITED PARTNERSHIP OF 
BERNSTEIN FAMILY INVESTMENTS, LLLP 

This is an Agreement ofLimited Partnership ("Agreement") dated this 2(l day of b\<11;j , 
2008, by and between BERNSTEIN HOLDINGS, LLC, a Florida limited liability company ( he 
"General Partner"); and SIMON L. BERNSTEIN, Trustee of the SIMON L. BERNSTEIN TRUST 
AGREEMENT dated May 20, 2008 and SHIRLEY BERNSTEIN, Trustee of the SHIRLEY 
BERNSTEIN TRUST AGREEMENT dated May 20, 2008, together with aQy individual, partnership, 
corporation, trust, estate or other entity subsequently admitted as Limited Partners, referred to as the 
"Limited Partners," and individually as a "Limited Partner". The General Partner and the Limited 
Partners are herein sometimes referred to individually as a "Partner" and collectively as "Partners." 

The parties agree as follows: 

1. Formation. BERNSTEIN FAMILY INVESTMENTS, LLLP, a limited partnership under the Revised 
Uniform Limited Partnership Act of Florida ("Act"), became effective on February 15, 2008, the date 
of filing of the Certificate of Limited Partnership with the Florida Secretary of State by the General 
Partner. Except as otherwise provided in this Agreement, the Act shall govern the rights and liabilities 
of the Partners. The limited partnership has elected to be a Florida limited liability limited partnership. 

2. Name. The name of the Partnership is BERNSTEIN FAMILY INVESTMENTS, LLLP. The General 
Partner may, in its discretion, change the name of the Partnership and adopt such trade or fictitious 
names as it may deem appropriate. 

3. Definitions. In this Agreement, the following terms have the following meanings unless the context 
otherwise requires: 

3.1 "Act" means the Revised Uniform Limited Partnership Act of Florida, as amended from time 
to time. 

3.2 "Adjusted Capital Account Deficit" means, with respect to any Partner, the deficit balance, 
if any, in such Partner's Capital Account as of the end of the relevant fiscal year, after giving effect to 
the following adjustments: 

3.2.1 Credit to such Capital Account any amounts which such Partner is obligated to 
restore (pursuant to the terms of such Partner's promissory note or otherwise) or is deemed to be 
obligated to restore pursuant to the penultimate sentences of Regulations Sections 1. 704-2(g)( 1) and 
1.704-2(i)(5); and 

3.2.2 Debit to such Capital Account the items described in Sections 1.704--
) l(b)(2)(ii)(d)(4), l.704-l(b)(2)(ii)(d)(5), and l.704-l(b)(2)(ii)(d)(6) of the Regulations. 



) 

) 

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the provisions 
of Section 1. 704-1 (b )(2)(ii)( d) of the Regulations and shall be interpreted consistently therewith. 

3.3 "Aggregate Capital Contribution" means the net fair market value of all contributions made 
to the capital of the Partnership by a Partner pursuant to Section z. 

3.4 "Agreement" means this Agreement of Limited Partnership, as it may be amended from time 
to time. 

3.5 "Capital Account" means, with respect to any Partner, the Capital Account maintained for 
such Partner in accordance with.the following provisions: 

3.5. I To each Partner's Capital Account there shall be credited such Partner's Capital 
Contributions, such Partner's distributive share of Profits and any items in the nature ofincome or gain 
which are specially allocated pursuant to Section 9.3 or Section 9.4 hereof, and the amount of any 
Partnership liabilities assumed by such Partner or which are secured by any Partnership Property 
distributed to such Partner. 

3.5.2 To each Partner's Capital Account there shall be debited the amount of cash and 
the Gross Asset Value of any Partnership Property distributed to such Partner pursuant to any provision 
of this Agreement, such Partner's distributive share of Losses and any items in the nature of expenses 
or losses which are specially allocated pursuant to Section 9.3 or Section 9.4 hereof, and the amount of 
any liabilities of such Partner assumed by the Partnership or which are secured by any property 
contributed by such Partner to the Partnership. 

3.5.3 In the event all or a portion of an Interest in the Partnership is transferred in 
accordance with the terms of this Agreement, the transferee shall succeed to the Capital Account of the 
transferor to the extent it relates to the transferred Interest. 

3.5.4 In determining the amount ofany liability for purposes of Sections 3.5.1, and 3.5.2 
hereof, there shall be taken into account Code Section 752(c) and any other applicable provisions of the 
Code and Regulations. 

The foregoing provisions and the other provisions of this Agreement relating to the maintenance 
of Capital Accounts are intended to comply with Regulations Section 1. 704-1 (b ), and shall be interpreted 
and applied in a manner consistent with such Regulations. In the event the General Partner shall 
determine that it is prudent to modify the manner in which the Capital Accounts, or any debits or credits 
thereto (including, without limitation, debits or credits relating to liabilities that are secured by 
contributed or distributed property or that are assumed by the Partnership, the General Partner, or 
Partners), are computed in order to comply with such Regulations, the General Partner may make such 
modification, provided that it is not likely to have a material effect on the amounts distributable to a 
Partner pursuant to Section I 0.3 hereofupon the dissolution of the Partnership. The General Partner also 
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shall (i) make any adjustments that are necessary or appropriate to maintain equality between the Capital 
Accounts of the Partners and the amount of Partnership capital reflected on the Partnership's balance 
sheet, as computed for book purposes, in accordance with Regulations Section 1. 704-1 (b )(2)(iv )(g), and 
(ii) make any appropriate modifications in the event unanticipated events (for example, the acquisition 
by the Partnership of oil or gas properties) might otherwise cause this Agreement not to comply with 
Regulations Section 1. 704-1 (b ). 

3.6 "Capital Contributions" means, with respect to a Partner, the amount of money and the 
initial Gross Asset Value of any property (other than money) contributed to the Partnership with respect 
to the Partnership Interest held by such Partner. The principal amount of a promissory note which is not 
readily traded on an established securities market and which is contributed to the Partnership by the 
maker of the note (or a person related to the maker of the note within the meaning of Regulations 
Section I.704-l(b)(2)(ii)(c)) shall not be included in the Capital Account of any Partner until the 
Partnership makes a taxable disposition of the note or until (and to the extent) principal payments are 
made on the note, all in accordance with Regulations Section l.704-l(b)(2)(iv)(d)(2). 

3. 7 "Certificate" means the certificate oflimited partnership required by the Act to be filed with 
the Department of State of Florida, as it may be amended from time to time. 

3.8 "Code" means the Internal Revenue Code of 1986, as amended, or subsequent revenue laws. 

3.9 "Depreciation" means, for each Fiscal Year, an amount equal to the depreciation, 
amortization, or other cost recovery deduction allowable with respect to an asset for such Fiscal Year, 
except that ifthe Gross Asset Value of an asset differs from its adjusted basis for federal income tax 
purposes at the beginning of such Fiscal Year, Depreciation shall be an amount which bears the same 
ratio to such beginning Gross Asset Value as the federal income tax depreciation, amortization, or other 
cost recovery deduction for such Fiscal Year bears to such beginning adjusted tax basis; provided, 
however, that if the adjusted basis for federal income tax purposes of an asset at the beginning of such 
Fiscal Year is zero, Depreciation shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the General Partner. 

3.10 "Event of Withdrawal" means an event described as such in Fla.Stats.§620.1603, or 
successor provision thereto. 

3.11 "Fiscal Year" means (i) the period commencing on the effective date of this Agreement 
and ending on the last day of the Partnership's taxable year, (ii) any subsequent twelve (12) month 
period commencing on day after the last day of the partnership's taxable year and ending on the last day 
of the partnership's taxable year, or (iii) any portion of the period described in clause (ii) for which the 
Partnership is required to allocate Profits, Losses, and other items of Partnership income, gain, loss, or 
deduction pursuant to Section 2 hereof. 

3.12 "General Partner" means BERNSTEIN HOLDINGS, LLC, and its successors as provided 
herein. 
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3.13 "Gross Asset Value" means, with respect to any asset, the asset's adjusted basis for federal 
income tax purposes, except as follows: 

3.13.1 The initial Gross Asset Value of any asset contributed by a Partner to the 
Partnership shall be the gross fair market value of such asset, as determined by the contributing Partner 
and the General Partner, provided that, if the contributing Partner is a General Partner, the determination 
of the fair market value of a contributed asset shall be determined by appraisal; 

3.13.2 The Gross Asset Values of all Partnership assets shall be adjusted to equal their 
respective gross fair market values, as determined by the General Partner, as of the following times: (a) 
the acquisition of an additional Interest in the Partnership by any new or existing Partner in exchange 
for more than a de minimis Capital Contribution; (b) the distribution by the Partnership to a General 
Partner or Partner of more than a de minimis amount of Partnership Property as consideration for an 
Interest in the Partnership; and (c) the liquidation of the Partnership within the meaning of Regulations 
Section l.704-l(b)(2)(ii)(g): provided, however, that the adjustments pursuant to clauses (a) and (b) 
above shall be made only if the General Partner reasonably determines that such adjustments are 
necessary or appropriate to reflect the relative economic interests of the General Partner and Partners 
in the Partnership; 

3. 13.3 The Gross Asset Value of any Partnership asset distributed to a Partner shall be 
adjusted to equal the gross fair market value of such asset on the date of distribution as determined by 
the distributee and the General Partner, provided that, ifthe distributee is a General Partner, the deter
mination of the fair market value of the distributed asset shall be determined by appraisal; and 

3.13.4 The Gross Asset Values of Partnership assets shall be increased (or decreased) 
to reflect any adjustments to the adjusted basis of such assets pursuant to Code Section 734(b) or Code 
Section 743(b ), but only to the extent that such adjustments are taken into account in determining Capital 
Accounts pursuant to Regulations Section 1 .704-l(b)(2)(iv)(m) and Sections 3.26.6 and 9.3.7 hereof; 
provided, however, that Gross Asset Values shall not be adjusted pursuant to this Section 3.13.4 to the 
extent the General Partner determiners that an adjustment pursuant to Section 3 .13.2 hereof is necessary 
or appropriate in connection with a transaction that would otherwise result in an adjustment pursuant 
to this Section 3.13.4. 

If the Gross Asset Value ofan asset has been determined or adjusted pursuantto Section 3.13.l, Section 
3.13.2, or Section 3.13.4 hereof, such Gross Asset Value shall thereafter be adjusted by the Depreciation 
taken into account with respect to such asset for purposes of computing Profits and Losses. 

3.14 "Involuntary Transfer" means any involuntary sale, transfer, encumbrance or other 
disposition, by or in which any Partner or assignee of a Partnership Interest shall be deprived or divested 
of any right, title or interest in or to any Partnership Interest, or portion thereof, to any Person or 
governmental entity other than a Partner, including, without limitation, (i) any sale in connection with 
the execution of a judgment pursuant to court order, (ii) a transfer or sale in connection with a 
bankruptcy or a transfer or sale by a receiver, (iii) any transfer to a judgment creditor pursuant to court 
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order, (iv) any transfer in connection with a reorganization, insolvency or similar proceeding, (v) any 
transfer to a public officer or agency pursuant to any abandoned property or escheat law, or (vi) any 
transfer to the spouse or former spouse of a Partner or assignee of a Partnership Interest as the result of 
or incident to any dissolution of marriage, marital separation, or similar event (notwithstanding such 
transfer is pursuant to a marital or property settlement agreement). 

3.15 "Limited Partners" means those Persons identified on the Signature Pages of this 
Agreement as limited partners and all other Persons who shall be admitted to the Partnership as 
Substitute Limited Partners as provided in this Agreement and no other Person. 

3.16 "Net Cash From Operations" means the gross cash proceeds from Partnership operations 
(including sales and dispositions in the ordinary course of business) less the portion thereof used to pay 
or establish reserves for all Partnership expenses, debt payments, capital improvements, replacements, 
and contingencies, all as determined by the General Partner. "Net Cash From Operations" shall not be 
reduced by depreciation, amortization, cost recovery deductions, or similar allowances, but shall be 
increased by any reductions of reserves previously established pursuant to the first sentence of this 
Section .lJ..Q and Section 3.17 hereof. Net Cash from Operations shall include income-type items derived 
from Partnership investment assets (e.g., dividends, interest, and partnership operating distributions). 

3.17 "Net Cash From Sales or Refinancings" means the net cash proceeds from all sales and 
other dispositions (other than in the ordinary course of business) and all refinancings of Property, from 
any insurance payments or damage recoveries, other than under policies commonly referred to as a rent 
insurance paid to the Partnership in respect of its capital assets, and from any exercise by a governmental 
authority of any right of eminent domain, condemnation or similar right or power with respect to the 
capital assets of the Partnership, less any portion thereofused to establish reserves, all as determined by 
the General Partner. "Net Cash From Sales or Refinancings" shall include all principal and interest 
payments with respect to any note or other obligation received by the Partnership in connection with 
sales and other dispositions (other than in the ordinary course of business) of Partnership Property. 

3.18 "Partner Nonrecourse Debt" has the meaning set forth in Section I.704-2(b)(4) of the 
Regulations. 

3 .19 "Partner Nonrecourse Debt Minimum Gain" means an amount, with respect to each Partner 
Nonrecourse Debt, equal to the Partnership Minimum Gain that would result if such Partner Nonrecourse 
Debt were treated as a Nonrecourse Liability, determined in accordance with Section I .704-2(i)(3) of 
the Regulations. 

3.20 "Partner Nonrecourse Deductions" has the meaning set forth in Sections I. 704-2(i)( I) and 
I. 704-2(i){2) of the Regulations. 

3.21 "Partners" means collectively the General Partner and all Limited Partners. 

3.22 "Partnership" means BERNSTEIN FAMILY INVESTMENTS, LLLP. 
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3.23 "Partnership Interest" means a Partner's percentage interest in the profits, losses, and 
property of the Partnership, which percentage is to be determined in accordance with the relative 
contributions to the capital of the Partnership as made by the Partner and the other Partners from time 
to time. 

3.24 "Partnership Minimum Gain" has the meaning set forth in Sections l .704-2(b)(2) and 
l.704-2(d). 

3.25 "Person" means an individual, corporation, partnership, association, trust, estate or any 
other entity. 

3.26 "Profits" and "Losses" means, for each Fiscal Year, an amount equal to the Partnership's 
taxable income or loss for such year or period, determined in accordance with Code Section 703(a)(for 
this purpose, all items of income, gain, loss, or deduction required to be stated separately pursuant to 
Code Section 703(a)(l) shall be included in taxable income or Joss), with the following adjustments: 

3.26.1 Any income of the Partnership that is exempt from federal income tax and not 
otherwise taken into account in computing Profits and Losses pursuant to this Section 3.26 shall be 
added to such taxable income or loss; 

3.26.2 Any expenditures of the Partnership described in Code Section 705(a)(2)(B) or 
treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1. 704-1 (b )(2)(iv)(i). 
and not otherwise taken into account in computing Profits or Losses pursuant to this Section 3.26 shall 
be subtracted from such taxable income or loss; 

3.26.3 In the event the Gross Asset Value of any Partnership asset is adjusted pursuant 
to Section 3.13.2 or Section 3.13.3 hereof, the amount of such adjustment shall be taken into account 
as gain or Joss from the disposition of such asset for purposes of computing Profits or Losses; 

3.26.4 Gain or loss resulting from any disposition of Partnership Property with respect 
to which gain or loss is recognized for federal income tax purposes shall be computed by reference to 
the Gross Asset Value of the property disposed of, notwithstanding that the adjusted tax basis of such 
property differs from its Gross Asset Value; 

3.26.5 In lieu of the depreciation, amortization, and other cost recovery deductions taken 
into account in computing such taxable income or loss, there shall be taken into account Depreciation 
for such fiscal year or other period, computed in accordance with Section 3.9 hereof; 

3.26.6 To the extent an adjustment to the adjusted tax basis of any Partnership asset 
pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to Regulations Section 
1.704-l(b)(2)(iv)(m)(4) to be taken into account in determining Capital Accounts as a result of a 
distribution other than in liquidation of a Partner's Interest in the Partnership, the amount of such 
adjustment shall be treated as an item of gain (if the adjustment increases the basis of the asset) or loss 
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(if the adjustment decreases the basis of the asset) from the disposition of the asset and shall be taken 
into account for purposes of computing Profits or Losses; 

3.26.7 Notwithstanding any other provision of this Section 3.26, any items which are 
specially allocated pursuant to Section 9.3 or Section 9.4 hereof shall not be taken into account in 
computing Profits or Losses. 

The amounts of the items of Partnership income, gain, loss, or deduction available to be specially 
al located pursuant to Sections 9 .3 or Section 9 .4 hereof shall be determined by applying rules analogous 
to those set forth in Sections 3.26.1 through 3.26.6 above . 

. 3.27 "Property" means the property described in Exhibit "A", and such other property as the 
Partners shall agree to submit to Partnership ownership. 

3.28 "Regulatory Allocations" has the meaning set forth in Section 9.4 hereof. 

3.29 "Special Limited Partners" has the meaning set forth in Section 16.5.2. 

3.30 "Substitute Limited Partners" means Persons who have acquired Partnership Interests from 
Limited Partners and who have been substituted for such Limited Partners as provided in this 
Agreement. Solely for purposes of determining those Persons who are entitled to distributions and 
allocations under Sections .2 and !Q, "Substitute Limited Partners" means Persons who have acquired 
Partnership Interests from Limited Partners and Special Limited Partners and their assignees, whether 
or not such Persons have been substituted as provided herein. 

3.31 "Transfer" means the mortgage, pledge, hypothecation, transfer, gift, bequest, sale, 
assignment or other disposition of any part or all or any Partnership Interest including a general 
partnership interest in the Partnership, whether voluntarily, by operation of law or otherwise. 

4. Principal Place of Business and Recordkeeping Office and Agent for Service of Process. The 
principal place of business and recordkeeping of the Partnership is at BERNSTEIN FAMILY 
INVESTMENTS, LLLP, 950 Peninsula Corporate Circle, Suite 310, Boca Raton, Florida 33487, or at 
such other location as the General Partner, in its discretion, may determine. DONALD R. TESCHER 
shall act as agent for service of process on the Partnership. 

S. Term. The Partnership shall continue until December 31, 2058, unless sooner terminated as provided 
in Section ll. 

6. Business and Purposes. The purpose and business of the Partnership shall be the ownership, 
investment, management and control of the Property and other investment properties (including, without 
limitation, investments in real property, loans, business enterprises, marketable securities, either directly 
or through interests in corporations, limited partnerships, limited liability companies, and other entities), 
to provide a means for the BERNSTEIN family to own investment property and preserve its assets, and 
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to conduct such other activities as may be necessary or appropriate to promote such business and 
purposes, it being agreed that each of the foregoing is an ordinary part of the Partnership's business. In 
addition to the foregoing, or as part thereof, the Partnership shall accomplish among other things the 
following: (a) maintain control over BERNSTEIN family assets contributed to it, (b) consolidate 
fractional interests in BERNSTEIN family assets, (c) seek to increase BERNSTEIN family wealth, (d) 
establish a method by which gifts can be made without fractionalizing BERNSTEIN family assets, (e) 
provide protection to BERNSTEIN family assets from future claims against members of the families, 
(t) facilitate the administration and reduce the costs associated with the disability or probate of the estate 
of members of the BERNSTEIN family, (g) provide a mechanism to resolve BERNSTEIN family 
disputes, and (h) if applicable, hold restricted securities until such securities become unrestricted and 
free of underwriting limitations of the Securities and Exchange Commission. The Partnership shall not 
engage in any other business without the prior consent of Limited Partners owning (in the aggregate) at 
least eighty (80%) percent of the limited partnership Interests owned by the Limited Partners. 

7. Capital Contributions and Capital Accounts. 

7.1 Contribution of General Partners. The General Partner shall, as soon as practicable after 
the execution of this Agreement, contribute to the Partnership the cash and property set forth on 
Schedule "A" attached hereto and made a part hereof. The value of said capital contribution shall be 
allocated to the capital account of the General Partner. In addition, the General Partner shall contribute 
its efforts as managing partner. 

7.2 Contribution of Limited Partners. The Limited Partners shall contribute to the Partnership 
the cash and property set forth on Schedule "A" attached hereto and made a part hereof. The value of 
each such contribution shall be allocated to the respective capital accounts of the Limited Partners as 
reflected on Schedule "A." 

7.3 Withdrawal of Capital. Except as specifically provided in this Agreement, no Partner shall 
be entitled to withdraw any part of his capital account or to receive any distribution from the Partnership, 
and no Partner shall be required to make any additional capital contribution to the Partnership. 

7.4 Partner's Loans. Loans by any Partner to the Partnership shall not be considered 
contributions to the capital of the Partnership and shall not increase the capital account of the lending 
Partner. 

7.5 Interest on Capital Contribution. No interest shall be paid on any capital contributed to 
the Partnership. 

8. Compensation and Expenses of General Partner. 

8.1 Compensation and Reimbursement. The Partnership shall pay to the General Partner or 
its affiliates reasonable fees as compensation for services and reimbursement for sums advanced. The 
Partnership is authorized to enter into business agreements, contracts, and other transactions with the 
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General Partner or its affiliates and is authorized to pay fees, commissions or other consideration to the 
General Partner, or its affiliates on an arms length basis, including without limitation, real estate 
brokerage commissions, development fees, insurance premiums, rent, property management fees, leasing 
commissions and mortgage brokerage fees. 

8.2 Expenses. The General Partner may charge the Partnership for any reasonable expenses 
actually incurred by it in connection with the Partnership's business and all allocable portions of 
expenses incurred in connection with both Partnership and other activities, such allocation to be 
determined on any equitable basis selected by the General Partner consistent with generally accepted 
accounting principles. Such expenses shall include, but are not limited to, payment offees and expenses 
to attorneys, accountants, property managers and property management companies and other consultants. 

9. Allocations of Profit and Loss, Cash Distributions. 

9.1 Allocations of Profits. After giving effect to the special allocations set forth in Sections 9.3 
and 9.4 hereof, Profits for any Fiscal Year shall be allocated in the following order and priority: 

9.1.1 First, to the Partners in an amount equal and in proportion to the excess, if any, 
of the cumulative Losses allocated to the Partners pursuant to Section 9.2.2 hereof for the current and 
all prior Fiscal Years, reduced by the cumulative Profits allocated to the Partners pursuant to this Section 
9.1. l hereof for the current and all prior Fiscal Years; 

9.1.2 The balance, if any, pro-rata to the Partners or in proportion to their Partnership 
Interests. 

9.2 Allocation of Losses. After giving effect to the special allocations set forth in Sections 9.3 
and 9.4, Losses for any Fiscal Year shall be allocated as set forth in Section 9.2. I below, subject to the 
limitations in Section 9.2.2 below. 

9.2.1 To the Partners in proportion to their Partnership Interests. 

9.2.2 The Losses allocated pursuant to Section 9.2. J hereof shall not exceed the 
maximum amount of Losses that can be so allocated without causing any Partner who is not a General 
Partner to have an Adjusted Capital Account Deficit at the end of any Fiscal Year. In the event some 
but not all of the Partners who are not General Partners would have Adjusted Capital Account Deficits 
as a consequence of an allocation of Losses pursuant to Section 9 .2.1, the limitation set forth in this 
Section 9.2.2 shall be applied on a Partner by Partner basis so as to allocate the maximum permissible 
Losses to each Partner who is not a General Partner under Section I. 704-1 (b )(2)(ii)( d) of the 
Regulations. All Losses in excess of the limitation previously set forth in this Section 9.2.2 shall be 
allocated to the General Partner. 

9.3 Special Allocations. The following special allocations shall be made in the following order: 
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9.3.1 Minimum Gain Chargeback. Except as otherwise provided in Section 1. 704-2(f) 
of the Regulations, notwithstanding any other provision of this Section .2., ifthere is a net decrease in 
Partnership Minimum Gain during any Partnership Fiscal Year, each Partner shaJI be specially allocated 
items of Partnership income and gain for such Fiscal Year (and, if necessary, subsequent Fiscal Years) 
in an amount equal to such Partner's share of the net decrease in Partnership Minimum Gain, determined 
in accordance with Regulations Section l .704-2(g). Allocations pursuant to the previous sentence shall 
be made in proportion to the respective amounts required to be allocated to each Partner pursuant 
thereto. The items to be so allocated shall be determined in accordance with Sections l .704-2(f)(6) and 
J .704-2(j)(2) of the Regulations. This Section 9.3.1 is intended to comply with the minimum gain 
chargeback requirement in Section l.704-2(t) of the Regulations and shall be interpreted consistently 
therewith. 

9.3.2 Partner Minimum Gain Chargeback. Except as otherwise provided in Section 
t .704-2(i)(4) of the Regulations, notwithstanding any other provision of this Section .2, ifthere is a net 
decrease in Partner Nonrecourse Debt Minimum Gain attributable to a Partner Nonrecourse Debt during 
any Partnership Fiscal Year, each Partner who has a share of the Partner Nonrecourse Debt Minimum 
Gain attributable to such Partner Nonrecourse Debt, determined in accordance with Section 1. 704-2(i)(5) 
of the Regulations, shall be specially allocated items of Partnership income and gain for such Fiscal Year 
(and, if necessary, subsequent Fiscal Years) in an amount equal to such Partner's share of the net 
decrease in Partner Nonrecourse Debt Minimum Gain attributable to such Partner Nonrecourse Debt, 
determined in accordance with Regulations Section I. 704-2(i)( 4). Allocations pursuant to the previous 
sentence shall be made in proportion to the respective amounts required to be allocated to each Partner 
pursuant thereto. The items to be so allocated shall be determined in accordance with Sections 1. 704-
2(i)(4) and I. 704-20)(2) of the Regulations. This Section 9.3.2 is intended to comply with the minimum 
gain charge back requirement in Section I. 704-2(i)( 4) of the Regulations and shall be interpreted 
consistently therewith. 

9.3.3 Qualified Income Offset. In the event any Partner who is not a General Partner 
unexpectedly receives any adjustments, allocations, or distributions described in Regulations Section 
I. 704-1 (b )(2)(ii)( d)( 4), Regulations Section I. 7041 (b )(2)(ii)( d)(5), or Regulations Section I. 704-
l (b )(2)(ii)(d)(6), items of Partnership income and gain shall be specially allocated to each such Partner 
in an amount and manner sufficient to eliminate, to the extent required by the Regulations, the Adjusted 
Capital Account Deficit of such Partner as quickly as possible, provided that an allocation pursuant to 
this Section 9.3.3 shall be made if and only to the extent that such Partner would have an Adjusted 
Capital Account Deficit after all other allocations provided for in this Section .2. have been tentatively 
made as if this Section 9.3.3 were not in the Agreement. 

9.3.4 Gross Income Allocation. In the event any Partner who is not a General Partner 
has a deficit Capital Account at the end of any Partnership Fiscal Year which is in excess of the sum of 
(i) the amount such Partner is obligated to restore (pursuant to the terms of such Partner's promissory 
note or otherwise), and (ii) the amount such Partner is deemed to be obligated to restore pursuant to the 
penultimate sentences of Regulations Sections l.704-2(g)(l) and l.704-2(i)(5), each such Partner shall 
be specially allocated items of Partnership income and gain in the amount of such excess as quickly as 
possible, provided that an allocation pursuant to this Section 9 .3 .4 shall be made if and only to the extent 
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that such Partner would have a deficit Capital Account in excess of such sum after all other allocations 
provided for in this Section 2 have been tentatively made as if this Section 9 .3.4 and Section 9.3.3 hereof 
were not in the Agreement. 

9.3.5 Nonrecourse Deductions. Nonrecourse Deductions for any Fiscal Year shall be 
specially allocated to the Limited Partners. 

9.3.6 Partner Nonrecourse Deductions. Any Partner Nonrecourse Deductions for any 
Fiscal Year shall be specially allocated to the General Partner or Partner who bears the economic risk 
ofloss with respect to the Partner Nonrecourse Debt to which such Partner Nonrecourse Deductions are 
attributable in accordance with Regulations Section l .704-2(i)(l). 

9.3. 7 Section 754 Adjustment. To the extent an adjustment to the adjusted tax basis 
of any Partnership asset pursuant to Code Section 734(b) or Code Section 743(b) is required, pursuant 
to Regulations Section l.704-l(b)(2)(iv)(m)(2) or Regulations Section l.704-l(b)(2)(iv)(m)(4), to be 
taken into account in determining Capital Accounts as the result of a distribution to a General Partner 
or Partner in complete liquidation of his Interest in the Partnership, the amount of such adjustment to 
the Capital Accounts shall be treated as an item of gain (if the adjustment increases the basis of the asset) 
or Joss (if the adjustment decreases such basis) and such gain or loss shall be specially allocated to the 
General Partner and the Partners in accordance with their Interests in the Partnership in the event that 
Regulations Section l.704-I(b)(2)(iv){m)(2) applies, or to the Partners to whom such distribution was 
made in the event that Regulations Section I. 704-1 (b )(2)(iv)(m)(4) applies. 

9.3.8 Allocations Relating to Taxable Issuance of Partnership Interests. Any 
income, gain, Joss, or deduction realized as a direct or indirect result of the issuance of an Interest in the 
Partnership by the Partnership to a Partner (the "Issuance Items") shall be allocated among the Partners 
so that, to the extent possible, the net amount of such Issuance Items, together with all other allocations 
under this Agreement to each Partner, shall be equal to the net amount that would have been allocated 
to each such Partner if the Issuance Items had not been realized. 

9.4 Curative Allocations. The allocations set forth in Sections 9.2.2, 9.3. l, 9.3.2, 9.3.3, 9.3.4, 
9.3.5, 9.3.6 and 9.3.7 hereof (the "Regulatory Allocations") are intended to comply with certain 
requirements of the Regulations. It is the intent of the Partners that, to the extent possible, all Regulatory 
Allocations shall be offset either with other Regulatory Allocations or with special allocations of other 
items of Partnership income, gain, loss, or deduction pursuant to this Section 9.4. Therefore, 
notwithstanding any other provision of this Section 2 (other than the Regulatory Allocations), the 
General Partner shall make such offsetting special allocations of Partnership income, gain, loss, or 
deduction in whatever manner it determines appropriate so that, after such offsetting allocations are 
made, each Partner's Capital Account balance is, to the extent possible, equal to the Capital Account 
balance such General Partner or Partner would have had if the Regulatory Allocations were not part of 
the Agreement and all Partnership items were allocated pursuant to Sections 2.J., 9.2.1, 9.3.8, and 9.5. 
In exercising its discretion under this Section 9.4, the General Partner shall take into account future 
Regulatory Allocations under Sections 9.3. I and 9.3.2 that, although not yet made, are likely to offset 
other Regulatory Allocations previously made under Sections 9.3.5 and 9.3.6. 
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9.5 Other Allocation Rules. 

9.5.1 Generally, unless otherwise explicitly provided, all Profits and Losses allocated 
to the Partners shall be allocated among them in proportion to the Partnership Interest held by each. In 
the event additional Limited Partners are admitted to the Partnership on different dates during any Fiscal 
Year, the Profits (or Losses) allocated to the Partners for each such Fiscal Year shall be allocated among 
the Partners in proportion to the Partnership Interest each holds from time to time during such Fiscal 
Year in accordance with Code Section 706, using any convention permitted by law and selected by the 
General Partner. 

9.5.2 The Partners are aware of the income tax consequences of the allocations made 
by this Section .2 and hereby agree to be bound by the provisions of this Section .2 in reporting their 
shares of Partnership income and loss for income tax purposes. 

9.5.3 Solely for purposes of determining a General Partner's or Partner's proportionate 
share of the "excess nonrecourse liabilities" of the Partnership within the meaning of Regulations 
Section 1.752-3(a)(3), the Partner's Interests in Partnership profits are as follows: Limited Partners one 
hundred percent (I 00%) (in proportion to their Partnership Interests). 

9.5.4 To the extent permitted by Sections 1 .704~2(h)(3) of the Regulations, the General 
Partner shall endeavor to treat distributions of Net Cash From Operations or Net Cash From Sales or 
Refinancings as having been made from the proceeds of a Nonrecourse Liability or a Partner 
Nonrecourse Debt only to the extent that such distributions would cause or increase an Adjusted Capital 
Account Deficit for any Partner who is not a General Partner. 

9.6 Tax Allocations: Code Section 704(c), In accordance with Code Section 704(c) and the 
Regulations thereunder, income, gain, loss, and deduction with respect to any property contributed to 
the capital of the Partnership shall, solely for tax purposes, be allocated among the General Partner and 
Partners so as to take account of any variation between the adjusted basis of such property to the 
Partnership for federal income tax purposes and its initial Gross Asset Value (computed in accordance 
with Section 3.13.1 hereof). In the event the Gross Asset Value of any Partnership asset is adjusted 
pursuant to Section 3.13.2 hereof, subsequent allocations of income, gain, loss, and deduction with 
respect to such asset shall take account of any variation between the adjusted basis of such asset for 
federal income tax purposes and its Gross Asset Value in the same manner as under Code Section 704( c) 
and the Regulations thereunder. Any elections or other decisions relating to such allocations shall be 
made by the General Partner in any manner that reasonably reflects the purpose and intention of this 
Agreement. Allocations pursuant to this Section 9.6 are solely for purposes of federal, state, and local 
taxes and shall not affect, or in any way be taken into account in computing, any Partner's Capital 
Account or share of Profits, Losses, other items, or distributions pursuant to any provision of this 
Agreement. 

10. Distributions. 
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10.1 Net Cash From Operations. Except as otherwise provided in Section 10.3 hereof, Net 
Cash From Operations not needed in the General Partner's determination for the reasonable needs of the 
Partnership business, shall be distributed to the Partners in proportion to their respective Partnership 
Interests. 

To the extent such cash is comprised in whole or in part of nonrental income-type items derived from 
Partnership passive investment assets (e.g., dividends, interest, and partnership operating distributions), 
reinvestments of such proceeds in other investment assets shall constitute expenditures for the reasonable 
needs of the business in the determination of the General Partner. 

10.2 Net Cash From Sales or Refinancings. Except as otherwise provided in Section I 0.3 
h~reof, Net Cash From Sales or Refinancings not needed in the General Partner's determination for the 
reasonable needs of the Partnership business, shall be distributed in the following order and priority: 

10.2.1 First, proportionally to the Partners until their aggregate Capital Account 
balances are reduced to zero; and 

I 0.2.2 thereafter, to the Partners in proportion to their Partnership Interests. 

To the extent such cash is comprised in whole or in part of cash from the sale of Partnership non-real 
property passive investment assets (e.g., marketable securities), reinvestments of such proceeds in other 
investment assets shall constitute expenditures for the reasonable needs of the business in the 
detennination of the General Partner. 

10.3 Liquidating Distributions. Notwithstanding the distribution provisions, liquidating 
distributions of the partnership, including all distributions made pursuant to a liquidation descriqed in 
Regulations Section l.704-l(b)(2)(ii)(g), shall be distributed as follows: 

I 0.3.1 First, to the payment and discharge ofall of the Partnership's debts and liabilities 
to creditors other than the General Partners; 

10.3.2 Second, to the payment and discharge of all of the Partnership's debts and 
liabilities to General Partners; and 

10.3.3 The balance, if any, proportionally to the Partners until their aggregate Capital 
Account balances are reduced to zero; and 

I 0.3.4 thereafter, to the Partners in proportion to their Partnership Interests. 

The foregoing liquidating distributions are intended to be made in compliance with Regulations Section 
I.704-l(b)(2)(ii)(b)(2) and subsequent to a revaluation of Partnership property and corresponding 
adjustment of Capital Accounts under Treas.Regs. § 1. 704-1 (b )(2)(iv )(f). If any General Partner's Capital 
Account has a deficit balance (after giving effect to all contributions, distributions, and allocations for 
all Fiscal Years, including the Fiscal Year during which such liquidation occurs), such General Partner 
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shall contribute to the capital of the Partnership the amount necessary to restore such deficit balance to 
zero in compliance with Regulations Section I. 704-1 (b )(2)(ii)(b )(3). If any Limited Partner who is not 
a General Partner has a deficit balance in his Capital Account (after giving effect to all contributions, 
distributions, and alJocations for alJ Fiscal Years, including the Fiscal Year during which such 
liquidation occurs), such Limited Partner shall have no obligation to make any contribution to the 
capital of the Partnership with respect to such deficit, and such deficit shall not be considered a debt 
owed to the Partnership or to any other Person for any purpose whatsoever. In the discretion of the 
General Partner, a pro rata portion of the distributions that would otherwise be made to the General 
Partner and Limited Partners pursuant to this subsection may be (a) distributed to a trust established for 
the benefit of the General Partner and Limited Partners for the purposes ofliquidating Partnership assets, 
colJecting amounts owed to the Partnership, and paying any contingent or unforseen liabilities or 
obligations of the Partnership or of the General Partner arising out of or in connection with the 
Partnership. The assets of any such trust shall be distributed to the General Partner and Limited Partners 
from time to time, in the reasonable discretion of the General Partner, in the same proportions as the 
amount distributed to such trust by the Partnership would otherwise have been distributed to the General 
Partner and Limited Partners pursuant to this Subsection 10.3; or (b) withheld to provide a reasonable 
reserve for Partnership liabilities (contingent or otherwise) and to reflect the unrealized portion of any 
installment obligations owed to the Partnership, provided that such withheld amounts shall bed istributed 
to the Partners as soon as practicable. 

10.4 Division Among Partners. Except as otherwise provided above, all distributions to the 
Partners pursuant to this Section lQ shall be divided among them in proportion to the Partnership Interest 
held by each. 

10.S Amounts Withheld. All amounts withheld pursuant to the Code or any provision of any 
state or local tax law with respect to any payment, distribution, or allocation to the Partnership, the 
General Partner, or the Partners shall be treated as amounts distributed to the General Partner and the 
Partners pursuant to this Section lQ for all purposes under this Agreement. The General Partner is 
authorized to withhold from distributions, or with respect to allocations, to the General Partner and 
Partners and to pay over to any federal, state, or local government any amounts required to be so 
withheld pursuant to the Code or any provisions of any other federal, state, or local law and shall allocate 
such amounts to the General Partner and Partners with respect to which such amount was withheld. 

10.6 Special Tax Elections. At the written request of any Partner the Partnership shall make 
an election pursuant to Section 754 of the Code upon a distribution of property described in Code 
Section 734 or a transfer described in Code Section 743 ofa Partnership Interest in accordance with this 
Agreement. Each Partner shall, upon request, supply the General Partner with the information necessary 
to make such election. 

10.7 General Elections and Limitations. The General Partner is authorized, in its sole 
discretion, to make any other elections required or permitted with respect to Federal or state taxes in any 
Partnership tax return; provided, however, no election shall be made by either the Partnership or the 
Partners to be excluded from the application of the provisions of Subchapter K, Chapter I of Subtitle A 
of the Code or from any similar provisions of any state tax laws. 
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10.8 Distribution in Kind. If any assets of the Partnership are distributed in kind, such assets 
shall be distributed to the Partners entitled to participate in the distribution as tenants-in-common in the 
same proportions as such Partners would have been entitled to cash distributions. 

10.9 Rights of Partners to Property. No Partner shall have the right to withdraw or reduce his 
capital contribution to the Partnership except as a result of the dissolution of the Partnership or as 
otherwise provided by law. No Partner shall be entitled to demand and receive property other than cash 
in return for his capital contribution to the Partnership, and, to the maximum extent permissible under 
applicable law, each Partner hereby waives all right to partition the Partnership Property. 

10.1 O Priorities of Limited Partners. No Limited Partner shall have any priority over any other 
Limited Partner as to the return of his contribution to the capital of the Partnership or as to compensation 
by way of income. 

10.11 Minimum Interest of General Partner. Notwithstanding the allocations contained in 
these Sections .2 and J.Q, it is the intent of this Agreement that in no event shall the General Partner be 
allocated less than 1 % of Profits, Losses, Net Cash from Operations or Net Cash From Sales or 
Refinancings allocated to the Partners. 

11. Rights, Duties and Powers of the General Partner and Limited Partners. 

11.1 Management. The General Partner shall be solely responsible for the management of and 
shall use its best efforts to manage and control the Partnership business with all rights and powers 
generally conferred by law or necessary, advisable or consistent with such responsibility. 

11.2 Rights. In addition to any other rights and powers which it may possess, the General 
Partner shall have all specific rights and powers required or appropriate to the management of the 
Partnership business which, by way of illustration, but not by way of limitation, shall include the right 
and power: 

11 .2.1 To evaluate, select, negotiate for, acquire, purchase, operate, hold, trade, sell, 
exchange, convey or lease the Partnership Property, and any real property which is or may become a part 
of the Partnership property, as well as personal or other property connected with it, and except as may 
be limited by this Agreement to acquire or grant options for the purchase or sale of or sell the Partnership 
property from or to any Person, including, without limitation, the General Partner for such price, cash 
or otherwise, and upon such terms as the General Partner in its sole discretion deems to be in the best 
interests of the Partnership. 

11.2.2 To manage, develop, improve, maintain and service Partnership properties; to 
form corporations or acquire shares of stock in corporations to carry out any of the purposes of the 
Partnership and to acquire title to property in the name of such corporations and to guarantee or 
otherwise secure the obligations of such corporations in furtherance of Partnership purposes. 
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11.2.3 To borrow and lend money and, if security is required for a borrowing, to 
mortgage or subject to any other security device any portion of the property of the Partnership, to execute 
replacements of any mortgage or other security device, and to prepay, in whole or in part, refinance, 
increase, modify and consolidate such indebtedness as determined in their discretion to be in the best 
interest of the Partnership. 

11.2.4 To place of record, title to, or the right to use, Partnership assets in the name or 
names of a nominee or nominees, including, but not limited to, the General Partner: or a land trustee, 
for any purpose convenient or beneficial to the Partnership. 

11.2.5 To acquire and to enter into any contract of liability and other insurance which 
. the General Partner deems necessary and proper for the protection of the Partners and Partnership, for 

the conservation of its assets or for any purpose convenient or beneficial to the Partnership. 

1 I .2.6 To employ from time to time persons, firms or corporations for the operation and 
management of the Partnership business, including, but not limited to, attorneys, accountants, advisors, 
administrators, property managers and personnel, managing and supervising agents, construction, 
maintenance and repair contractors, independent contractors furnishing full service components, 
architects, land planners, financial consultants, engineers, insurance brokers, real estate brokers and loan 
brokers on such terms and for such compensation as the General Partner may determine. The General 
Partner is hereby specifically authorized in its sole discretion to employ the General Partner as provided 
in, and subject to, the provisions of this Agreement. Compensation connected with any such employment 
shall be an expense of the Partnership. 

11.2. 7 To make elections under the tax laws of the United States or any state as to the 
treatment of Partnership income, gain, loss, deduction and credit, and as to all other relevant matters. 

11.2.8 To determine the Profits, Losses, Net Cash from Operations and Net Cash From 
Sales or Refinancings of the Partnership for any period and from any transaction. 

11.2.9 To transfer all or part of the real or personal property belonging to the Partnership 
to one or more general or limited partnerships or corporations in exchange for partnership interests or 
shares of stock which the Partnership may hold or distribute among the Partners in accordance with their 
respective Interests in the Partnership. 

11.2.10 To perform any and all other acts or activities customary or incidental to the 
Partnership purposes and businesses. 

11.2.11 Adjust Partner Capital Account balances to reflect a revaluation of Partnership 
property on the books of the Partnership in accordance with and as permitted by the provisions of 
Treas.Regs. § 1.704-1 (b )(2)(iv)(f). 

11.3 Certain Limitations. The General Partner shall have all of the rights and powers and be 
subject to all of the restrictions and liabilities of a partner in a partnership without limited partners, 
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except that without the written consent of aJI of the Limited Partners as provided in this Agreement, or 
as otherwise provided by law, the General Partner shall not have authority to do any of the following: 

11.3 .1 Any act in contravention of the Certificate or this Agreement. 

11.3.2 Confess a judgment against the Partnership. 

11.3.3 Possess Partnership property, or assign the rights of the Partnership in specific 
Partnership property, for other than a Partnership purpose. 

I 1.3.4 Admit a Person as a General Partner, except as otherwise provided in this 
Agreement. 

11.3.5 Admit a Person as a Limited Partner, except as otherwise provided in this 
Agreement. 

11.3.6 Require any Limited Partner to make any contribution to the capital of the 
Partnership not provided in Section 1. 

11.4 Other Interests. Any of the Partners and any affiliates of the Partners, or any shareholder 
or any other Person holding a legal or beneficial interest in an entity which is a Partner or an affiliate of 
the General Partner, may engage in or possess an interest in other business ventures which may be 
competitive with the business of, or which may transact business with, the Partnership. Neither the 
Partnership nor the Partners shall have any right by virtue of this Agreement in and to such independent 
ventures or to the income or profits derived from them. 

11.5 Agreement Beyond the Partnership Term. Agreements entered into by the Partnership, 
including, but not limited to, security agreements, mortgages and leases, may extend for terms in excess 
of the term of the Partnership. 

11.6 General Partner as Limited Partner. The General Partner or its affiliates may acquire 
and own Interests as Limited Partners, in addition to its Interest as General Partner. In addition, the 
General Partner may become a Limited Partner in accordance with the provisions of Section 16.5.2. 

11. 7 Time Devoted to Partnership Business. The General Partner shall devote only such time 
to the business of the Partnership as it, in its sole discretion, shall deem to be necessary to manage and 
supervise the Partnership business. 

11.8 General Partner's Liability. The General Partner shall not be liable for the return of any 
portion of the Aggregate Capital Contributions of the Limited Partners. 

11.9 Exculpation and Indemnification of General Partner. No General Partner shall be 
liable, responsible or accountable in damages or otherwise to the Partnership or any other Partner for 
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any act performed or failure to act by it unless such act or failure to act is attributable to wiJJfuJ 
misconduct or gross negligence. The Partnership shaJI indemnify and hold harmless the General Partner 
from and against any and all loss, damage, liability, cost or expense, including reasonable attorneys' fees, 
arising out of any act or failure to act by the General Partner if such act or failure to act is in good faith 
within the scope of this Agreement and is not attributable to willful misconduct or gross negligence. The 
General Partner shall indemnify and hold harmless the Partnership and the Partners for any loss, damage, 
liability, cost or expense (including reasonable attorneys' fees) arising out of any act or failure to act by 
the General Partner, where such act or failure to act is attributable to wiJiful misconduct or gross 
negligence. 

11.10 Tax Matters Partner. BERNSTEIN HOLDINGS, LLC, shall be the Tax Matters 
Partner; provided, however, if it is no longer General Partner then it shall be a successor appointed by 
Limited Partners owning in the aggregate 51% of the Limited Partnership Interests. The Tax Matters 
Partner shall notify all Partners as to the beginning of any administrative proceedings at the Partnership 
level with respect to Partnership items and shall further notify the Partners as to any final Partnership 
administrative adjustment resulting from any such proceeding. The Tax Matters Partner shall be entitled 
to reimbursement for all costs and expenses incurred in connection with its services to the Partnership 
as Tax Matters Partner, and shall be indemnified and held harmless by the Partners with respect to such 
services, except with respect to wilJful misconduct or gross negligence. 

11.11 Powers of Limited Partners. The Limited Partners shall take no part in or interfere in 
any manner with the conduct or control of the Partnership business and shall have no right or authority 
to act for or to bind the Partnership. The Partnership may engage Limited Partners or persons associated 
with them for specific purposes and may otherwise deal with such Limited Partners on terms and for 
compensation to be agreed upon by any such Limited Partner and the Partnership. The exercise of any 
of the rights and powers of the Limited Partners pursuant to the terms of this Agreement shall not be 
deemed taking part in the day-to-day affairs of the Partnership or the exercise of control over Partnership 
affairs. 

11.12 Liability of Limited Partners. A Limited Partner shaJI not be bound by, or personaJiy 
liable for, any of the debts, contracts, liabilities, or other obligations of the Partnership or the General 
Partner, or for any losses of the Partnership in excess of their required capital contribution, and the 
liability of each Limited Partner shall be limited solely to the amount of his contribution to the capital 
of the Partnership required by the provisions of Section l. Notwithstanding any of the foregoing to the 
contrary, and only to the extent otherwise required by applicable law, a Partner receiving a distribution 
in part or full return of his aggregate Capital Contribution shaJl be liable to the Partnership for any sum, 
not in excess of such amount returned plus interest, necessary to discharge the liabilities of the 
Partnership to creditors who extended credit or whose claims arose before such distribution, excluding 
liabilities of the Partnership represented by debt, the repayment of which is secured solely by the 
Partnership Property. 

12. Loans to the Partnership. From time to time any Partner, including the General Partner, upon the 
request of the General Partner, may make optional loans to the Partnership or advance money on its 
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behalf. Such loans and advances may be in the form of direct loans, payment of sums payable by the 
Partnership, payments of guarantees of Partnership indebtedness or otherwise. Loans and advances under 
this Section shall be accounted for as Joans and not as capital contributions to the Partnership. All sums 
loaned or advanced, together with interest on such sums, shall be deemed an obligation ofindebtedness 
from the Partnership to the lending Partner, and such loan or advance shall bear interest at a reasonable 
rate agreed to by the Partnership and the lending Partner. 

13. Books, Records, Reports, Bank Accounts and Tax Elections. 

13.1 Books of Account. At all times during the existence of the Partnership, the General Partner 
shall keep, or cause to be kept, full and true books of account of the Partnership in accordance with 
generally accepted accounting principles. The books shall be maintained on such method of accounting, 
accrual or cash, as the General Partner determines in its discretion to be in the best interests of the 
Partnership. The books of the Partnership, together with a certified copy of the Certificate, shall be 
maintained at the principal place of business of the Partnership. During reasonable business hours the 
Limited Partners and their authorized representatives may inspect and copy the Partnership's books of 
account. 

13.2 Financial Statements. At least annually, unaudited financial statements and an annual 
report of the business of the Partnership shall be prepared at the direction of the General Partner. If a 
Partner wishes to obtain an audited financial statement, he may cause it to be prepared, but he shall pay 
all fees and expenses for its preparation. 

13.3 Tax Returns. In addition to the financial statement and annual report, the General Partner 
shall cause income tax returns for the Partnership to be prepared and filed with the appropriate 
authorities and the General Partner shall also cause such reports as may be required by regulatory 
agencies to be prepared, filed and distributed as required. 

13.4 Dissemination. The General Partner shall distribute annual reports of the business of the 
Partnership, financial statements and income tax information to the Limited Partners as soon as is 
practicable after the close of each fiscal year of the Partnership. 

13.S Fiscal Year. The Partnership tax year shall be the calendar year, unless a General Partner 
elects another fiscal year and obtains the approval of the Internal Revenue Service to such year. 

13.6 Bank Accounts. All funds of the Partnership shall be deposited in the Partnership name 
in such bank account or accounts as may be designated by the General Partner. Withdrawals from any 
such bank account or accounts shall be made upon such signature or signatures as the General Partner 
may designate. 

14. Transfer of Limited Partnership Interest. 
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14.1 Method of Transfer. No Transfer of all or part of a Limited Partner's Interest may be 
effected except as permitted in this Section li, and then only if a counterpart of the instrument of 
Transfer, executed and acknowledged by the parties to the Transfer is delivered to the Partnership. A 
permitted Transfer shall be effective as of the date specified in the instruments of Transfer. This 
Partnership is formed by those who know and trust one another, who have surrendered certain 
management rights (in exchange for limited liability in the case of a Limited Partner), or who have 
assumed management responsibility and risk (in the case of a General Partner) based upon their 
relationship and trust. Capital is material to the business and investment objectives of the Partnership 
and its federal tax status. An unauthorized Transfer of a Limited Partner's Interest could create a 
substantial hardship to the Partnership, jeopardize its capital base, and adversely affect its tax structure. 
The restrictions on Transfers set forth in this Section are not intended as a penalty, but as a method to 
protect and preserve existing relationships based upon trust and the Partnership's capital and its financial 
ability to continue. 

14.2 Transfers by Limited Partners. Except as expressly provided herein, no Limited Partner 
may Transfer any part or all of his Interest. Notwithstanding the foregoing and without being subject 
to the right of first refusal provisions of Section 14.3, a Partner may Transfer all or any part of his 
Interest to (i) another Partner, (ii) a lineal descendant of both SIMON L. BERNSTEIN and SHIRLEY 
BERNSTEIN, (iii) a trust of which a majority in interest of the beneficiaries are Partners and/or lineal 
descendants of both SIMON L. BERNSTEIN and SHIRLEY BERNSTEIN; or (iv) to another partnership 
or corporation provided that a majority of the voting stock of the corporation or the general partnership 
interest in the case of a limited partnership or the interest in capital in a general partnership are owned 
and controlled by SIMON L. BERNSTEIN and/or lineal descendants of SIMON L. BERNSTEIN and 
SHIRLEY BERNSTEIN. 

14.3 Right of First Refusal. Notwithstanding the above restrictions on Transfer of Interest, a 
Limited Partner may Transfer all or any part of his Interest, other than by gift or devise, pursuant to a 
Bona Fide offer as defined in Section 14.3 .2, and in such instance the Partnership shall have a right of 
first refusal to purchase any Interest which any Limited Partner may wish to Transfer, on the terms and 
subject to the conditions set forth in Section 14.3.J through 14.3.3: 

14.3.1 In the event that any Limited Partner receives a Bona Fide Offer, as herein 
defined, from a third party (the "Proposed Assignee") to purchase all or any portion of his Interest and 
he is willing to accept such Bona Fide offer, that Limited Partner (the "Offeror-Limited Partner") shall 
promptly send written notice (the "Notice") to the General Partner, offering to sell his Interest to the 
Partnership at the same price and upon the same terms and conditions that are contained in the Bona 
Fide Offer. The Notice shall contain a true and complete copy of the Bona Fide Offer, the price, the 
portion of the Interest to be sold, and all terms and conditions and the name and addresses, both home 
and office, and businesses or other occupations of the Proposed Assignee. 

14.3.2 As used in this Agreement, "Bona Fide Offer" means an offer in writing, signed 
by the Proposed Assignee, who must be a Person financially capable of carrying out the terms of the 
Bona Fide Offer, in a form legally enforceable against the Proposed Assignee. 
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14.3.3 Whenever an Offeror-Limited Partner gives the Partnership notice of a Bona Fide 
Offer to purchase his Interest, the following procedure shall be complied with: 

14.3.3. l For a period often days from its receipt of the Notice, the Partnership 
shall have the option to notify the Offeror-Limited Partner that it intends to purchase the Interest. 

14.3.3.2 If the Partnership does not give the Offeror-Limited Partner notice 
within the prescribed time period that it will purchase the Interest covered by the Bona Fide Offer, the 
Offeror-Limited Partner shall have the right to accept the Bona Fide Offer and sell the Interest subject 
to the provisions and restrictions of this Agreement, but only in strict accordance with all of the terms 
of the Bona Fide Offer and only ifthe sale is fully consummated within 45 days after the mailing of the 
Notice. If the Interest is not sold to the Proposed Assignee pursuant to the Bona Fide Offer within that 
45 day period, then, before disposing of the Interest the Offeror-Limited Partner shall again be obligated 
to reoffer the Interest to the Partnership pursuant to the terms of this Section. 

14.3.3.3 If the Partnership exercises its option to purchase the Interest a closing 
shall be held within 15 days after the Partnership gives notice of its election to exercise the option to 
purchase. The closing shall be on the basis of the terms and other provisions of the Bona Fide Offer. 

14.4 Rights of Transferees. No transferee of the Interest of any Limited Partner, including 
transferees described in Sections 14.2 or 14.3, shall have the right to become a Substitute Limited 
Partner, unless: 

14.4.1 His transferor has stated such intention in the instrument of assignment. 

14.4.2 The transferee has executed an instrument reasonably satisfactory to the General 
Partner accepting and adopting the terms and provisions of this Agreement. 

14.4.3 The transferor or transferee pays to the Partnership any reasonable expenses in 
connection with the admission of the transferee as a Limited Partner. 

14.4.4 The transferor and transferee furnish the Partnership with the transferee's tax 
identification number, sufficient information to determine the transferee's initial tax basis in the Interest 
transferred, and any other information reasonably necessary to permit the Partnership to file all required 
federal and state tax returns and other legally required information statements or returns. Without 
limiting the generality of the foregoing, the Partnership shall not be required to make any distribution 
otherwise provided for in this Agreement with respect to any transferred Partnership Interest (without 
regard to whether the transferee is admitted as a Substitute Limited Partner) until it has received such 
information. 

14.4.5 ·In the case of an assignee or transferee who is not otherwise a Partner, the 
General Partner, in its sole, absolute and unfettered discretion, consents to such person becoming a 
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Substitute Limited Partner, including assignees of Partnership Interests whose interest arises by reason 
of the death of a Partner. 

The assignor of a Limited Partnership Interest shall not act for or on behalf of the assignee of the Limited 
Partnership Interest who does not become a Substitute Limited Partner, and until an assignee of a 
Limited Partnership Interest is admitted as a Substitute Limited Partner, both the Partnership and the 
Partners shall be entitled, but not required, to treat the transferor of the Partnership Interest as the 
absolute owner thereof in all respects. An assignee of a Limited Partnership Interest who does not 
become a Substitute Limited Partner, unless otherwise a Partner, does not become a Partner and is not 
entitled to exercise the rights of a Partner. 

14.S General Partner's Acquisition of Limited Partner Interest. If a General Partner should 
acquire any Limited Partner Interest, that General Partner with respect to that Interest shall become a 
Limited Partner and enjoy all of the rights and be subject to all of the obligations and duties of a Limited 
Partner to the extent of such Interest. 

14.6 Income/Loss Allocations Upon Transfer. Unless otherwise agreed between the transferor 
and the transferee, upon the Transfer of an Interest the Profits and Losses attributable to the Interest 
transferred shall be allocated between the transferor and the transferee as of the date set forth in the 
instrument of Transfer, and such allocation shall be based upon the number of days during the applicable 
fiscal year of the Partnership that the Interest transferred was held by each of them, without regard to 
the results of Partnership activities during the period in which each was the holder. All distributions with 
respect to such Interest shall be made only to the holder of record of the Interest on the date of 
distribution. 

15. Death, Incompetency, Bankruptcy or Dissolution of a Limited Partner. 

15.1 Individual Limited Partner. Upon the death, adjudication of bankruptcy, insolvency or 
legal incompetency of an individual Limited Partner, his personal representative shall have all the rights 
of a Limited Partner for the purposes of settling or managing his estate and such power as the decedent, 
bankrupt or incompetent possessed to constitute a successor as an assignee of his Interest in the 
Partnership and to join with such assignee in making application to the General Partner to have such 
assignee become a Substitute Limited Partner. 

15.2 Other Limited Partners. Upon the adjudication of bankruptcy, insolvency, dissolution 
or other cessation to exist as a legal entity of a Limited Partner not an individual, the authorized 
representative of such entity shall have all of the rights of a Limited Partner for the purpose of effecting 
the orderly winding up and dissolution of the business of such entity and such power as such entity 
possessed to constitute a successor as an assignee of its Interest in the Partnership and to join with such 
assignee in making application to the General Partner to have such assignee become a Substitute Limited 
Partner. 

16. Resignation, Removal and Election of a General Partner; Assignment; Transfer. 
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16.1 Substitution for a General Partner. The General Partner may not admit any Person as 
a substitute General Partner. 

16.2 Resignation of a General Partner. A General Partner may resign as such by delivering 
thirty (30) days advance written notice of its resignation to all Partners. 

16.3 Removal of a General Partner. A General Partner shall be removed and cease to be a 
General Partner of the Partnership: 

16.3. l If (a) the General Partner being removed is in default of a material provision of 
this Agreement and (b) has not cured such default within 30 days after written notice of such fact is 
given to the General Partner sought to be removed and to all other Partners by Limited Partners owning 
at least 75% of the Interests owned by the Limited Partners. Written notice pursuant to this section shall 
set forth the day upon which the removal is to become effective if the default is not cured. However, the 
removal of a General Partner shall not take effect unless and until that General Partner is released from 
all liability by all lenders who have made loans to the Partnership, including loans made to the General 
Partner, on behalf of the Partnership. Such release shall be evidenced by written instruments executed 
by the lenders and any releases of liability shall extend to such General Partner in his capacity as such 
and individually. The removal ofa General Partner shall be effective on the later of the date set forth in 
the notice or the date of delivery of the releases to the General Partner. 

16.3.2 The occurrence of an Event of Withdrawal. 

16.4 Liability of General Partner After Resignation or Removal. If a General Partner resigns 
or is removed in accordance with the provisions of this Agreement, his liability as a General Partner 
shall cease upon resignation or removal as provided in the Act, and the Partnership shall promptly take 
all actions reasonably necessary under the Act to cause such cessation of liability. The Partnership shall 
indemnify the General Partner with respect to any such liability. However, claims, demands, liabilities, 
costs and damages held against or incurred by the General Partner in violation of the terms of this 
Agreement shall be held as an offset against the General Partner's Interest. 

16.5 Interest of a General Partner After Resignation or Removal. 

16.5.1 The resignation or removal of a General Partner shall not affect its rights as the 
owner of any Limited Partnership Interest. 

16.5.2 Subject to the provisions of Section 16.5.3, upon the resignation or removal of 
a General Partner, the Interest which he had as a General Partner in Profits and Losses and distributions 
ofNet Cash from Operations and Net Cash From Sales or Refinancings shall be retained by him and be 
converted into a "Special Limited Partner's" Interest and the Partnership shall take all actions necessary 
to admit such General Partner as a Special Limited Partner with respect to such converted Interest. Such 
conversion shall not, however, result in the General Partner becoming a Substituted Limited Partner with 
respect to such Interest. As a Special Limited Partner, the former General Partner shall be sent copies 
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of all notices, reports and other information furnished.to Limited Partners by the General Partner or the 
Partnership. 

16.5.3 Upon the resignation or removal of: 

16.5.3.l A General Partner leaving the Partnership with one or more General 
Partners whose total Interest in the Profits and Losses of the Partnership would be less than I%, the 
Interest of the resigned or removed General Partner in such portion of the Partnership's Profits and 
Losses which is necessary to bring the total Interest of the remaining General Partners in the Profits and 
Losses of the Partnership up to I% shall be automatically transferred to the remaining General Partner 
without any payment. 

16.5.3.2 One or more General Partners leaving the Partnership without a General 
Partner and the election of a successor General Partner pursuant to Section 16.6, the rights and interest 
in I% of the Partnership's Profits and Losses of the last General Partner who has resigned or been 
removed, shall be sold to and purchased by his successor as of the date of such resignation or removal 
at such price as shall be agreed upon between them; provided, however, that if no such agreement is 
reached within 30 days of the election of a successor then such price shall be determined by arbitration 
in the State of Florida under the rules of the American Arbitration Association. Within 60 days after the 
determination of such price it shall be paid in cash together with interest at the then prevailing short-term 
applicable federal rate under Internal Revenue Code Section 1274. The cost of arbitration shall be paid 
equally by the successor and the departing General Partner. If any sums payable under this Section to 
the resigned or removed General Partner are not paid to him when due, then such sums shall be paid to 
him by the Partnership. 

16.6 Election of a Substitute General Partner. If there is only one General Partner and he 
resigns, or is removed in accordance with this Agreement, and if, pursuant to Section 18.1.2, the Limited 
Partners unanimously elect to continue the business of the Partnership, then a substitute General Partner 
shall be elected by an Eighty (80%) percent vote of the Limited Partners, and he shall take all actions 
necessary to continue the business of the Partnership. Notwithstanding the foregoing, if in the written 
opinion of counsel for the Partnership it is more likely than not that all Limited Partners must agree on 
a substitute General Partner to avoid a dissolution under the Act, then in lieu of the foregoing Eighty 
(80%) percent vote, all Limited Partners shall agree to the election of each substitute General Partner. 
Such election shall be accomplished in the following manner: Any one or more of the Limited Partners 
shall, promptly after the election to continue, nominate a person or entity for election as the substitute 
General Partner. Such nominee shall not become the General Partner unless elected by a vote of Eighty 
(80%) percent (or, One Hundred (100%) percent, as provided above) of the Interests owned by the 
Limited Partners. In the event that such nominee is not elected, then any one or more of the Limited 
Partners shall as soon as practicable nominate another substitute General Partner and such procedure 
shall continue until a substitute General Partner is elected or the Partnership is dissolved pursuant to 
Section 18. l. 
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16.7 Transfer of Interest of a General Partner. No General Partner may transfer, assign, 
encumber or otherwise dispose of his Interest as a General Partner in the Partnership except as provided 
for in this Section .!Q. All General Partners' Interests in the Partnership pursuant to Section 2 transferred 
pursuant to Section .!Q, including for this purpose, but not limited to, conversions to a Special Limited 
Partner's Interest, are included in the allocations to and distributive shares of the Partners in Section 2 
as a Partner's Interest and shall be allocated and distributed to the transferees of such Interest. 

17. Involuntary Transfers of Partnership Interests. In the event of any Involuntary Transfer, which 
for this purpose shall include a charging order, by any Partner or assignee of any Partnership Interest, 
the following procedures shall apply: 

17.1 The Partner or assignee deprived or divested of any Partnership Interest by the Involuntary 
Transfer (the "Transferor") promptly shall give written notice of such Involuntary Transfer in reasonable 
detail to the Partnership and all Partners other than the Transferor, and the Person(s) who take or propose 
to take any interest in such Partnership Interest (for purposes of this Section 11. such Person(s) are 
referred to hereinafter as the "Transferee" and such Partnership Interest referred to hereinafter as the 
"Subject Partnership Interest") as a result of such Involuntary Transfer shall hold such interest subject 
to the rights of the Partnership as set forth in this Section 11. 

17.2 Upon receipt of the notice referred to in the preceding subparagraph or upon discovery by 
the General Partner of such Involuntary Transfer by the General Partner, the Partnership shall have the 

I irrevocable option, exercisable at the sole discretion of the General Partner, but not the obligation, for 
) a period of sixty (60) days following receipt of such notice or such discovery, to purchase all or any part 

of the Subject Partnership Interest, pursuant to the terms set forth in this Section 11. All exercises of 
such option shall be in writing, shall specify the portion of the Subject Partnership Interest to be 
purchased, and shall be effective upon receipt thereof by the Transferee. 

) 

17.3 The closing for any such sale of the Subject Partnership Interest to the Partnership shall be 
held at the offices of the Partnership no later than forty-five ( 45) days after the receipt by the Transferee 
of the notice exercising the Partnership's irrevocable option to purchase such Subject Partnership 
Interest. The purchase price of any Subject Partnership Interest purchased pursuant to this Section l1 
shall be the fair market value of the Subject Partnership Interest, taking into account all potential 
discounts for Jack of control, lack of marketability and other relevant valuation factors that would be 
applicable to a sale of the Subject Partnership Interest to a party unrelated and unaffiliated with any 
existing Partner or assignee, as determined by a reasonably qualified appraiser selected by the 
Partnership. 

17.4 The valuation date for the determination of the purchase price shall be the first day of the 
month following the month in which notice is given pursuant to Section 17 .2 above. 

17.5 The purchase price shall be paid by the Partnership by making and delivering to the 
Transferor or the Transferee, as the case may be, of an unsecured ten (I 0) year nonrecourse promissory 
note. Interest on such note shall be payable at the long-term applicable federal rate under Internal 
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Revenue Code Section 1274. The first installment will be due and payable on the first day of the 
calendar year following the closing, and subsequent annual installments, with accrued interest, will be 
due and payable on the first day of each succeeding calendar year until the entire amount of the 
obligation is paid. The Partnership shall have the right to prepay all or any part of the note at any time 
without penalty. 

17 .6 If the Partnership does not exercise its option to purchase all or part of the Subject 
Partnership Interest under this Section Jl, the remaining Partners within the same sixty day exercise 
period shall have the right but not the obligation to purchase as set forth in this Section 11 in proportion 
to their Partnership Interests in the manner so set forth. However, to the extent that one or more of the 
Partners declines to exercise such Partner's right, the remaining Partners shall be offered the right but 
not the obligation, on a pro-rata basis, to purchase the remaining portion of the Subject Partnership 
Interest. Such Partners may provide written notice of exercise prior to the expiration of the period 
notwithstanding that the Partnership may still exercise its option, and such notice may provide that the 
portion sought to be purchased is the maximum portion available to be purchased by such Partner, with 
such notice to be effective only if and to the extent that the Partnership does not preempt such Partner 
by exercising its option. 

17. 7 In the event the Partnership and the Partners do not purchase all of the Subject Partnership 
Interest involved in an Involuntary Transfer, the Transferee shall become an assignee of the Subject 
Partnership Interest, except as admitted as a Substitute Limited Partner in accordance with the terms of 
this Agreement, provided, however, if a third party obtains a charging order, its rights shall be limited 
accordingly. 

17.8 For purposes of this Section Jl, the term "Partner or Assignee" shall include the 
beneficiaries of a trust that is a Partner or assignee of a Partnership Interest, and the term "Partnership 
Interest" shall include the beneficial interests of the beneficiaries of a trust that is a Partner or assignee 
of a Partnership Interest. 

17 .9 Neither the Transferee of an Involuntary Transfer nor the Transferor will have the right to 
vote on Partnership matters during the period when the option to purchase granted under this Section 
11 may be exercised nor during the period subsequent to exercise and prior to the closing thereunder, 
and in regard to such voting and any particular voting threshold percentages described in this Agreement 
such Partnership Interest shall be deemed not to exist. 

18. Dissolution and Winding up of Partnership. 

18.1 Dissolution of Partnership. The Partnership shall be dissolved upon the first to occur of 
any of the following events: 

18.1.1 December 3 I, 2058. 
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18.1.2 The happening of an Event of Withdrawal of a General Partner authorized 
hereunder to carry on the business of the Partnership, unless 

18.1.2. l at the time there is at least one other General Partner authorized 
hereunder to carry on the business of the Partnership and such General Partner does carry on the business 
of the Partnership; or 

18.1.2.2 within ninety (90) days of the Event of Withdrawal, (a) all of the then 
Partners agree in writing to continue the business of the Partnership and to elect one or more additional 
General Partners under the procedures of Section 16.6, and (b) one or more additional General Partners 
are elected under the procedures of Section 16.6. 

18. 1 .3 The Partnership becoming insolvent or bankrupt. 

18.1.4 The unanimous vote to dissolve of all Partners. 

18.2 Winding Up of Partnership. Upon the dissolution of the Partnership pursuant to Section 
18.1, the General Partner, or ifthere is no General Partner, a substitute General Partner elected by vote 
of 51 % of the Interests owned by the Limited Partners, shall take full account of the Partnership's assets 
and liabilities and the assets shall be liquidated as promptly as is consistent with obtaining their fair 
value, and the proceeds of such liquidation therefor shall be applied and distributed as provided in 
Section 10.3. 

18.3 Survival of Obligations. Except as otherwise provided in this Agreement, no dissolution 
of the Partnership shall relieve, release or discharge any Partner or any of his successors, assigns, heirs 
or legal representatives, from any previous breach or default of, or any obligation previously incurred 
or accrued under, any provision of this Agreement, and any and all such liabilities, claims, demands or 
causes of action arising from any such breaches, defaults and obligations shall survive such dissolution 
and termination. 

18.4 Termination. Upon compliance with Section 18.2, the General Partner shall file or cause 
to be filed a certificate of cancellation of the Certificate and the Partnership shall then be terminated. 

19. Amendment of the Certificate and Agreement. 

19.1 When Required. This Agreement and the Certificate shall be amended by the General 
Partner without any additional consent of the Limited Partners when required by law whenever: 

19. I. I There is a change in the name of the Partnership or the amount or character of 
the contribution of any Partner including, but not limited to, withdrawal or reduction, pursuant to this 
Agreement. 

19.1.2 A person ceases to be, is substituted as, or becomes a General or Limited Partner. 
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19 .1.3 There is a false or erroneous statement in the Certificate, provided the amendment 
does not adversely affect the interest of the Limited Partners and the General Partner has obtained an 
opinion of its counsel to that effect. · 

19. l .4 In the opinion of counsel for the Partnership, it is necessary or appropriate to 
satisfy a requirement of the Code with respect to partnerships, provided such amendments do not 
adversely affect the interests of the Limited Partners, and the General Partner has obtained an opinion 
of its counsel to that effect, and any amendment in this regard shall have retroactive effect to the date 
of this Agreement. 

19.2 Limitation. Except as provided in Section 19. I , amendments shall only be made with the 
approval of Limited Partners as provided in Section 19.3. No amendment shall be made under Section 
12 which would adversely affect the federal income tax treatment to be afforded Partners or adversely 
affect the liabilities of the Limited Partners or change the method of the allocation of Profits and Losses 
or preferences or distributive shares without full disclosure to the Partners and unless all of the Partners 
consent to such amendment. 

19.3 Consent of Limited Partners. The General Partner shall obtain the written consent or 
approval or vote of Limited Partners owning in the aggregate at least Eighty (80%) percent of the 
Limited Partnership Interests with respect to any amendment other than an amendment allowed or 
permitted by Sections 19. I and 19 .2. 

20. ConDict oflnterest Waiver. The Partners and the Partnership acknowledge that the law firm of 
Tescher & Spallina, P.A. has represented the Partnership in connection with the drafting of this 
Agreement and the formation and structuring of the Partnership, and that said law firm also represents 
one or more of the Partners and owners of interests in entity Partners both in context of this Partnership 
and other matters (namely, SIMON L. BERNSTEIN, SHIRLEY BERNSTEIN, SHIRLEY BERNSTEIN 
FAMILY FOUNDATION, INC., and BERNSTEIN HOLDINGS, LLC). The Partnership and the 
Partners acknowledge that they have been advised that there are material income tax consequences and 
economic ramifications from being a Partner in the Partnership, that they fully understand the tax 
consequences and economic ramifications of a Partner's investment in the Partnership, and that they 
have been encouraged to consult with separate and independent counsel to advise them on Partnership 
and Partner issues including this Agreement and the formation of the Partnership. The Partnership and 
the Partners hereby waive any conflicts ofinterest with respect to the foregoing law firm's representation 
of the Partnership and the afore described Partners and owners of interests in entity Partners, in 
connection with the services set forth in this Section. 

21. Miscellaneous. 

21.l Notices. Any notices, payments, demand, offer or communication required or permitted 
to be given by any provision of this Agreement shall be deemed to have been delivered and given for 
all purposes (a) if the same is delivered personally, or (b) whether or not the same is actually received, 
if sent by registered or certified mail, postage and charges prepaid, addressed as follows: 
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21. I. I If to a General Partner, at BERNSTEIN HOLDINGS, LLC, 950 Peninsula 
Corporate Circle, Suite 310, Boca Raton, Florida 33487, or such other address as the General Partner 
may from time to time specify by written notice to the other Partners. 

21. l .2 If to a Limited Partner, at BERNSTEIN FAMILY INVESTMENTS, LLLP, 950 
Peninsula Corporate Circle, Suite 310, Boca Raton, Florida 33487, or to such other address as such 
Partner may from time to time specify by written notice to the General Partner, which other address shall 
be noted by the General Partner on the records of the Partnership. 

21. 1.3 If to any other Person, at the address of such person as shown by the Partnership's 
records. 

21.2 Captions. Captions contained in this Agreement are for reference purposes only and are 
in no way intended to describe, interpret, define or limit the scope, extent or intent of this Agreement 
or any of its provisions. 

21.3 Severability. Every provision of this Agreement is severable. If any term or provision is 
held to be illegal or invalid for any reason, such illegality or invalidity shall not affect the validity of the 
remainder of this Agreement or any other provision. 

21.4 Right to Rely Upon the Authority of the General Partner. No person dealing with a 
General Partner shall be required to determine his authority to make any commitment or undertaking 
on behalf of the Partnership, nor to determine any fact or circumstance bearing upon the existence of his 
authority. In addition, no purchaser of any asset owned by the Partnership shalJ be required to determine 
the sole and exclusive authority of the General Partner to sign and deliver on behalf of the Partnership 
any such instrument of transfer, or to see to the application or distribution of revenues or proceeds paid 
or credited to the Partnership, unless such purchasers shall have received written notice from the 
Partnership affecting the same. 

21.S Litigation. The General Partner shall prosecute, defend and settle such actions at law or 
in equity as they may deem in their sole and absolute discretion to be necessary to enforce or protect the 
interest of the Partnership. The Partnership and the General Partner shall respond to any final decree, 
judgment or decision of a court of competent jurisdiction or board or authority having jurisdiction in the 
matter. 

21.6 Applicable Law. The laws of the State of Florida shall govern the validity of this 
Agreement, the construction of its terms and the interpretation of the rights and duties of the parties. 

21.7 Counterpart Execution. This Agreement may be executed in any number ofcounterparts 
with the same effect as if all parties had signed the same document. All counterparts shall be construed 
together and shall constitute but one Agreement. 
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21.8 Binding Effect. Each and every covenant, term, provision and agreement contained in this 
Agreement shall be binding upon and inure to the benefit of the successors and assigns of the respective 
parties. 

21.9 Right to Rely Upon Authority of Person Signing Agreement. In the event that a Limited 
Partner is an estate, a trust with or without disclosed beneficiaries, partnership, limited partnership, joint 
venture, corporation, or any entity other than a natural person, the Partnership and the General Partner 
shall (a) not be required to determine the authority of the Person signing this Agreement or any 
amendment to make any commitment or undertaking on behalf of such entity, nor to determine any fact 
or circumstance bearing upon the existence of his authority; (b) not be required to see to the application 
or distribution of revenues or proceeds paid or credited to the Person signing the Agreement or any 
amendment on behalf of such entity; (c) be entitled to rely upon the authority of the Person signing this 
Agreement or any amendment with respect to voting of the Partnership Interests of such entity and with 
respect to the giving of consent on behalf of such entity or any other Person in connection with any 
matter for which consent is permissible or required under this Agreement; and (d) be entitled to rely 
upon the authority of any general partner, joint venturer, co-or successor trustee or president, vice 
president, or other officer, as the case may be of any such entity the same as though such Person were 
the Person originally executing this Agreement or any amendment on behalf of such entity. 

21.10 Rights of Nonrecourse Creditors. A creditor who makes a nonrecourse loan to the 
Partnership shall not have or acquire, at any time as a result of making any loan or advance, any direct 
or indirect interest in the profits, capital, or property of the Partnership other than, if applicable, as a 
secured creditor. 

21.11 Number and Gender. Whenever the singular number is used in this Agreement and when 
required by the context, the same shall include the plural, and the masculine gender shall include the 
feminine and neuter genders. 

21.12 Entire Agreement. This Agreement constitutes the entire Agreement of the parties with 
respect to matters set forth in this Agreement and supersedes any prior understanding or agreement, oral 
or written, with respect thereto. 
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IN WITNESS WHEREOF, this Agreement of Limited Partnership has been executed as of 
the date set forth in the preamble. 

Witnessed by (as to all): 
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GENERAL PARTNER: 

BERNSTEIN HOLDINGS, LLC, a Florida 
limited liability company 

By:~ 
SIMQ L.ERNSTEIN,Manager 

LIMITED PARTNERS: 

TRUST 

L. BERNSTEIN, Trustee 

SHIRLEY BERNSTEIN TRUST 
AGREEMENT dated May 20, 2008 

EIN, Trustee 
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STATE OF FLORIDA 
: SS. 

COUNTY OF PALM BEACH: 

The foregoing instrument was acknowledged before me this tO day of f\..A~~ , 2008, 
by SIMON L. BERNSTEIN, Trustee of the SIMON L. BERNSTEIN TRUST A GREEM T dated May 
20, 2008, and as Manager of BERNSTEIN HOLDINGS, LLC. 

.. UBUC.STATE OF FLO~i.'.iA 
.:c!i1~· P Ki berly Mot·an 
.tw~~eo~on 1 00766470 
~ ~ i Ex ire&" APR. 28, 2012 
~,,,,,.,.,,I' p"" .. ~CBONDING co .• L.~C. 
aONDED THRU A:•..,....•· 

[Seal with Commission Expiration Date] 

Print, type or s1amp name of Notary Public 

Personally Known / or Produced Identification ____ _ 

Type of Identification Produced-------------------------

STA TE OF FLORIDA 
: SS. 

COUNTY OF PALM BEACH: 

The foregoing instrument was acknowledged before me this Z.Oday of tv\ 0.. -~ , 2008, 
by SHIRLEY BERNSTEIN, Trustee of the SHIRLEY BERNSTEIN TRUST AGREEME T dated May 
20, 2008. 

;:r:rM;'l pUBLl~..STATE OF FLORIDA 
,,,.,.,,,,, Kimberly Moran 
!~Jt.\ commission I DD766470 
\~~l Expires: APR. 28, 2012 

[Seal with ComfufiiBW~Wr~ri~ifND~ejc. 

Print, type or slamp name ofNolaiy Public 

Personally Known-----""/ __ ,_ or Produced Identification ____ _ 

Type of Identification Produced-------------------------

F:\WPDATA\drt\Bemstein, Shirley & Simon\Bemstein Family Investments, LLLP\Bernstein Investments, LLLP Partnership Agreement.wpd 
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SCHEDULE "A" 

General Partner: 

BERNSTEIN HOLDINGS, LLC 

Limited Partners: 
SIMON L BERNSTEIN, Trustee of the 
SIMON L. BERNSTEIN TRUST AGREEMENT 
dated May 20, 2008 

SHIRLEY BERNSTEIN, Trustee of the 
SHIRLEY BERNSTEIN TRUST AGREEMENT 
dated May 20, 2008 

% 
Interest 

_1_% $10.00 

$495.00 

$495.00 

) NOTE: The foregoing valuations and percentage interests are subject to adjustment based on variations in 
value of contributed property from the values scheduled here and the actual fair market value of such 
contributed property on the date of transfer to the Partnership. 
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IN THE CIRCUIT COURT FOR PALM BEACH COUNTY, FL 

IN RE: EST A TE OF PROBATE DIVISION 

SHIRLEY BERNSTEIN File No. 502011CP000653XXXX SB 

Deceased. 

INVENTORY 

The undersigned personal representative of the estate of SHIRLEY BERNSTEIN, deceased, who 

died on December 8, 2010, and whose social security number is XXX-XX-9749, submits this inventory of 

all the property of the estate, that has come into the hands, possession, control, or knowledge of these 

personal representatives: 

REAL EST A TE JN FLORIDA - Exempt (Protected) Homestead: 

Description 

NONE 

REAL ESTATE IN FLORIDA - Non-Exempt Homestead: 

Description Estimated Fair Market Value 

NONE 

(Whether homestead property is exempt from the claims of creditors, whether it is properly 
devised and whether it fs a probate asset may have to he determined by appropriate 
proceedings.) 

OTHER REAL ESTATE IN FLORIDA: 

Description Estimated Fair Market Value 

NONE $ 

Total Real Estate in Florida - Except Exempt (Protected) Homestead $ 

Bar Focm No. P-l.0100 
0 Florida Law)'en Suppon Scrvlocs, lni;. 

Rtvicwcd Oclobec 1, 1998 

- J -
I 



Estate of Shirley Bernstein 
File No. 502011 CP000653XXXX SB 
INVENTORY 

PERSONAL PROPERTY WHEREVER LOCATED: 

Description 

Furniture, furnishings, household goods and personal effects 

Estimated Fair Market Value 

$ 25,000.00 (est.) 

TOTAL OF ALL PERSONAL PROPERTY AND FLORIDA REAL ESTATE$ $ 25,000.00 

All real estate located outside the State of Florida owned by the decedent of which the personal 
representative is aware, if any, is described on a schedule attached hereto. [If none, so indicate] 

NONE 

NOTICE: Each residuary beneficiary in a testate estate or heir in an intestate estate has the right to request 
a written explanation of how the inventory value of any assetwas determined, including whether the personal 
representative obtained an independent appraisal for that asset and from whom the appraisal was obtained. 
Any other beneficiary may request this information regarding all assets distributed to or proposed to be 
distributed to that beneficiary. 

Under penalties of perjury, I declare that I have read the foregoing, and the facts alleged are true to 
the best of my knowledge and belief. 

Attorney for Personal R 
Florida Bar No. 497381 
Tescher & Spallina, P.A. 
4855 Technology Way, Suite 720 
Boca Raton, FL 33431 
Telephone: (561) 997-7008 

Bar Ponn No. f>.3 0100 
C Florida l.t\W)"er1 Support Sctvlw, Ill'; 

RcmVacdOc1obcr 1, 1998 

'2011. 

SJMON BERNSTEIN, Personal Representative 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Inventory was furnished by U.S. 

certified mail to: 

Florida Department of Revenue 
5050 W. Tennessee St., Bldg. K 
Tallahassee, FL 32399-0100 

onthisLayof J}-(J 

Dar Ponn No P-:l.1>100 
0 Plorida Lll.wyecs Support SeMCCI, Inc 

Reviewed Oc1obcr I, 1998 

, 2011. 

- 3 -

TESCHER & SPALLINA, P.A. 
Attorneys for the Personal Representative 
of the Estate of Shirley Bernstein 
4855 Technolo _Suite 720 
Boca Rat_9J1-; lorida 334 
Teleph~-~~61 . 7-700 

/-

L. SPALLINA, ESQ. 
Florida Bar No. 497381 
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of 

BERNSTEIN HOLDINGS, LLC 

a Florida limited liability company 



OPERA TING AGREEMENT OF 
BERNSTEIN HOLDINGS, LLC 

~ This Lin~bility Company Agreement (the "Agreement") is made and entered into as of 
the _U) day of , 2008, by and among BERNSTEIN HOLDINGS, LLC (the "Company"); 
and SIMON L. BERNS EIN, Trustee of the SIMON L. BERNSTEIN TRUST AGREEMENT datedMay 
20, 2008, SHIRLEY BERNSTEIN, Trustee of the SHIRLEY BERNSTEIN TRUST AGREEMENT 
dated May20,2008, SIMONL. BERNSTEIN and SHIRLEY BERNSTEIN, Co-Trustees and ROBERT 
L. SPALLINA, Independent Trustee of the ELIOT BERNSTEIN FAMILY TRUST dated May 20, 2008, 
SIMON L. BERNSTEIN and SHIRLEY BERNSTEIN, Co-Trustees, and ROBERT L. SPALLINA, 
Independent Trustee of the JILL !ANTONI FAMILY TRUST dated May 20, 2008, and SIMON L. 
BERNSTEIN and SHIRLEY BERNSTEIN, Co-Trustees, and ROBERT L. SPALLINA, Independent 
Trustee of the LISA S. FRIEDSTEIN FAMILY TRUST dated May 20, 2008, and any subsequent 
transferee as the Members ("Members"). The Members are herein sometimes referred to individually 
as a "Member" and collectively as "Members. 

WITNESS ETH: 

WHEREAS, Articles of Organization for BERNSTEIN HOLDINGS, LLC were filed with the 
Florida Department of State on February 6, 2008. 

WHEREAS, the Members desire to reduce their agreements to writing, to set forth the rights 
and obligations of the Members and the Manager. 

NOW, THEREFORE, the Members and the Company hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

The following terms used in this Agreement shall have the following meanings: 

(a) "Act" shall mean the Florida Limited Liability Company Act at F.S § 608.401, et seq and 
all amendments to the Act. 

(b) "Articles of Organization" shall mean the Articles of Organization of BERNSTEIN 
HOLDINGS, LLC, as filed with the Department of State of Florida on February 6, 2008, and as may 
be amended from time to time. 

(c) "Capital Contribution" shall mean any contribution to the capital of the Company in 
cash or the fair market value of property by a Member whenever made, net of any liabilities secured by 
such contributed property. 
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(d) "Capital Account" as of any given date shall mean the Capital Contribution to the 
Company by a Member as adjusted up to such date pursuant to Article VIII. 

( e) "Code" shall mean the Internal Revenue Code of 1986 or corresponding provisions of 
subsequent superseding federal revenue laws. 

(f) "Company" shall refer to BERNSTEIN HOLDINGS, LLC, a limited liability company 
formed under the laws of the State of Florida. 

(g) "Distributable Cash" shall mean all cash, revenues and funds received by the Company 
from Company operations, Jess the sum of the following to the extent paid or set aside by the Company: 
(i) all principal and interest payments on indebtedness of the Company and all other sums paid to 
lenders; (ii) all cash expenditures incurred in the normal operation of the Company's business; and (iii) 
such Reserves as the Managers deem reasonably necessary for the proper operation of the Company's 
business. 

(h) "Entity" shall mean any general partnership, limited liability partnership, limited 
partnership, limited liability limited partnerships, limited liability company, corporation, joint venture, 
trust, business trust, cooperative, association, foreign trust or foreign business organization. 

(i) "Gifting Member" shall mean any Member who gifts, bequeaths or otherwise transfers 
for no consideration (by operation oflaw or otherwise, except with respect to bankruptcy) all or any part 
of its Membership Interest. 

(j) "Initial Capital Contribution" shall mean the initial contribution to the capital of the 
Company pursuant to this Agreement. 

(k) "Interest" shall mean "Percentage Interest" unless otherwise specifically agreed or in 
the case of special allocations. 

(I) "Majority Interest" shall mean the Interests of Members, which in the aggregate exceed 
50% of all Interests. 

(m) "Manager" shall mean one or more managers designated as such pursuant to this 
Agreement or by subsequent vote of the Members. References to the Manager in the singular or as him, 
her, it, itself, or other like references shall also, where the context so requires, be deemed to include the 
plural or the masculine or feminine reference, as the case may be. Any Person may be named a Manager 
pursuant to this Agreement 

(n) "Member" shall mean each of the parties who executes a counterpart of this Agreement 
as a Member and each of the parties who may hereafter become Members. To the extent a Manager has 
purchased a Membership Interest in the Company, he will have all the rights ofa Member with respect 
to such Membership Interest, and the term "Member" as used herein shall include a Manager to the 
extent he has purchased such Membership Interest in the Company. If a Person is a Member immediately 
prior to the purchase or other acquisition by such Person of an Transferee Interest, such Person shall 
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have all the rights of a Member with respect to such purchased or otherwise acquired Membership 
Interest or Transferee Interest, as the case may be. 

(o) "Membership Interest" shall mean a Member's entire interest in the Company including 
such Member's Transferee Interest and, the right to participate in the management of the business and 
affairs of the Company, including the right to vote on, consent to, or otherwise participate in any 
decision or action of or by the Members granted pursuant to this Agreement and the Act. 

(p) "Net Income" and "Net Losses" shall mean the income, gain, loss, deductions and credits 
of the Company in the aggregate or separately stated, as appropriate, determined in accordance with 
sound accounting principles employed under the cash method of accounting at the close of each fiscal 
year on the Company's tax return filed for federal income tax purposes. 

(q) "Operating Agreement" (or "Agreement'') shall mean this Operating Agreement of 
BERNSTEIN HOLDINGS, LLC, as originally executed and as amended from time to time. 

(r) "Percentage Interest" shall mean, for any Member, the percentage interest that the 
Capital Account of the Member bears to the total Capital Accounts of all of the Members of the 
Company, as set forth at Section 9.1 herein, and Exhibit A, as may be changed from time to time by the 
unanimous vote of the Members. 

(s) "Person" shall mean any individual or Entity, and the heirs, executors, administrators, 
legal representatives, successors, and assigns of such "Person" where the context so permits. 

(t) "Reserves" shall mean funds set aside or amounts allocated to reserves which shall be 
maintained in amounts reasonably deemed sufficient by the Managers for working capital and to pay 
taxes, insurance, debt service or other costs or expenses incident to the ownership or operation of the 
Company's business. 

(u) "Selling Member" shall mean any Member or Transferee which sells, assigns, pledges, 
hypothecates or otherwise transfers for consideration all or any portion of its Membership Interest or 
Transferee Interest. 

(v) "Transferee" shall be person who has not been admitted by the Company as a Member 
Partner, but, by virtue of a Transfer of an Interest in the Company to said person, said person is entitled 
to a pro rata share of one or more of the Company's items of income, losses, credits, and distributions 
of the Company's assets pursuant to this Agreement and the Act, but said person shall not have, and is 
not entitled to any right to participate in the management or affairs of the Company, including, the right 
to vote on, consent to or otherwise participate in any decision of the Members or Manager. 

(w) 
Member. 

"Transferring Memb_er" shall collectively mean a Selling Member and a Gifting 

(x) "Treasury Regulations" shall include proposed, temporary and final regulations 
promulgated under the Code. 
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ARTICLE II 

FORMATION OF COMPANY 

2.1 Organization. 

BERNSTEIN HOLDINGS, LLC, has been organized as a Florida limited liability company by 
executing and delivering the Articles of Organization to the Florida Department of State in accordance 
with and pursuant to the Act. 

2.2 Name. 

The name of the Company is BERNSTEIN HOLDINGS, LLC, and all business of the Company 
shall be conducted under that name unless a majority of the Members agree to the filing and use of a 
fictitious name. 

2.3 Principal Place of Business. 

The initial principal place of business of the Company shall be 950 Peninsula Corporate Circle, 
Suite 310, Boca Raton, Florida 33487. The Company may locate its places of business and registered 
office at any other place or places as the Manager may deem advisable. 

2.4 Registered Office and Registered Agent. 

The Company's initial registered office shall be at the office of its registered agent in Florida, 
and the name of its initial registered agent shall be Donald R. Tescher, Esq. 2101 Corporate Blvd., Suite 
107, Boca Raton, Florida, 33431. The registered office and registered agent may be changed by filing 
the address of the new registered office and/or the name of the new registered agent with the Florida 
Department of State pursuant to the Act. 

2.5 Term. 

The term of the Company has filed Articles of Organization with the Florida Department of 
State, and shall have perpetual existence, unless the Company is earlier dissolved in accordance with 
either the provisions of this Agreement or the Act. 

ARTICLE III 

BUSINESS OF COMP ANY 

The business of the Company shall be to engage in management of investments, and closely
held business or real estate ventures, and such lawful activities as are reasonably necessary or useful to 
the furtherance of the forgoing purpose (the "Business"). 

ARTICLE IV 

NAMES AND ADDRESSES OF MEMBERS 
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The names of the Members are listed on Exhibit A attached hereto and incorporated herein, and 
the addresses of the members are 950 Peninsula Corporate Circle, Suite 310, Boca Raton, Florida 33487, 
as amended from time to time. 

ARTICLEV 

RIGHTS AND DUTIES OF MANAGERS 

5.1 Management. 

5.1.1 General. The business and affairs of the Company shall be managed by its 
Managers. The Managers shall direct, manage, and control the business of the Company. Except for 
situations in which the approval of the Members is expressly required by this Agreement or by 
nonwaivable provisions of the Act, the Managers shall have exclusive, sole, full and complete authority, 
power and discretion to manage and control the business, affairs and properties of the Company, to make 
all decisions regarding those matters, and to perform any and all other acts or activities customary or 
incident to the management of the Company's business. At any time when there is more than one 
Manager, any one Manager may take any action permitted to be taken by the Managers, unless the 
approval of more than one of the Managers is expressly required pursuant to this Agreement or the Act. 
The Managers may create il Board of Directors, and may also appoint individuals with or without titles, 
including the titles of General Manager, Executive Director, President, Vice President, Treasurer, 
Secretary, and Assistant Secretary, to act on behalf of the Company with such power and authority as 
the Managers or Board of Directors may delegate to any such Person. 

5 .1.2 Initial Managers/Designation of Man agers/Voting. The Members agree that the 
initial Manager of the Company is SIMON L. BERNSTEIN. Unless otherwise specifically agreed herein, 
business decisions of the Company shall be made by said Manager. The Members shall vote their 
Interests such that only the aforementioned person is Manager of the Company. In all events, an 
individual shall be a Manager only while she or he is a Member who owns voting Interests (and is not 
a mere Transferee), either directly or indirectly. After proper notice, in the event of death or mental 
disability or incompetence of the Manager, the Members shall vote on and elect a new Manager. 

5.2 Certain Powers of Managers. 

Without limiting the generality of Section 5.01, the Manager (or, if more than one Manager, then 
the Managers) shall have power and authority, on behalf of the Company to do the following: 

(a) To acquire or lease property from any Person as the Managers may determine, whether 
or not such Person is directly or indirectly affiliated or connected with any Manager or Member; 

(b) To borrow money for _the Company from banks, other lending institutions, the Man'agers, 
Members, or affiliates of the Managers or Members on such terms as the Managers deem appropriate, 
and in connection therewith, to hypothecate, encumber and grant security interests in the assets of the 
Company to secure repayment of the borrowed sums. No debt shall be contracted or liability incurred 
by or on behalf of the Company except by the Managers, or to the extent permitted under the Act, by 
agents or employees of the Company expressly authorized to contract such debt or incur such liability 
by the Managers; 
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(c) 
business; 

To purchase liability and other insurance to protect the Company's property and 

(d) To hold and own Company real and personal properties in the name of the Company; 

(e) To invest Company funds in time deposits, short-term governmental obligations, 
commercial paper or other investments; 

(f) To sell orotherwise dispose ofall or substantially all of the assets of the Company as part 
of a single transaction or plan as long as such disposition is not in violation of or a cause of a default 
under any other agreement to which the Company may be bound; 

(g) To execute on behalf of the Company all instruments and documents, including, without 
limitation, checks; drafts; notes and other negotiable instruments; mortgages or deeds of trust; security 
agreements; financing statements; documents providing for the acquisition, mortgage or disposition of 
the Company's property; assignments, bills of sale; leases; and any other instruments or documents 
necessary to the business of the Company; 

(h) To employ accountants, legal counsel, managing agents or other experts to perform 
services for the Company; 

(i) To enter into any and all other agreements on behalf of the Company, in such forms as 
the Managers may approve; and 

U) To do and perform all other acts as may be necessary or appropriate to the conduct of 
the Company's business. 

Unless authorized to do so by this Agreement or by the Manager of the Company, no attorney-in
fact, employee or other agent of the Company shall have any power or authority to bind the Company 
in any way, to pledge its credit or to render it liable for any purpose. No Member shall have any power 
or authority to bind the Company unless the Member has been authorized by the Manager to act as an 
agent of the Company in accordance with the previous sentence. 

5.3 Liability for Certain Acts. 

Each Manager shall perform his duties as Manager in good faith, in a manner he or she 
reasonably believes to be in the best interests of the Company, and with such care as an ordinarily 
prudent person in a like position would use under similar circumstances. A Manager shall not be liable 
to the Company or to any Member for any loss or damage sustained by the Company or any Member, 
unless the loss or damage shall have been the result of fraud, deceit, gross negligence, willful 
misconduct, unlawful acts, or a wrongful taking by the Manager. 

5.4 No Exclusive Duty to Company. 

A Member or Manager shall not be required to manage the Company as his or her sole and 
exclusive function and may have other business interests and engage in activities in addition to those 
relating to the Company. Neither the Company nor any Member shall have any right, by virtue of this 
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Agreement, to share or participate in such other investments or activities of a Manager or to the income 
or proceeds derived therefrom. 

5.5 Bank Accounts. 

The Manager may from time to time open bank accounts in, the name of the Company, and the 
Manager shall be the sole signatory thereon, unless Members owning a Majority Interest determine 
otherwise. 

5.6 Indemnity of the Managers, Employees and Other Agents. 

The Company shall, to the maximum extent permitted under the Act, indemnify and make 
advances for expenses to Managers, its employees, and other agents. 

5.7 Resignation. 

Any Manager of the Company may resign at any time by giving written notice to the Members 
of the Company. The resignation of any Manager shall take effect upon receipt of notice thereof or at 
such later date specified in such notice; and, unless otherwise specified therein, the acceptance of such 
resignation shall not be necessary to make it effective. The resignation of a Manager who is also a 
Member shall not affect the Manager's rights as a Member and shall not constitute a withdrawal of a 
Member. 

5.8 Removal. 

A Manager shall not be subject to removal by vote of the Members except, if at all, pursuant to 
the provisions of this Agreement, as it may be amended by agreement of all of the Members. 

5.9 Vacancies. 

To the extent not expressly provided for in Section 5 .1.2 "Voting Agreement of Members," and 
only to said extent, if any: Any vacancy occurring for any reason in the number of Managers of the 
Company may be filled by the affirmative vote of Members holding a majority of the Percentage 
Interests present at an election at a meeting of Members called for that purpose or by the Members' 
unanimous written consent. A Manager elected to fill a vacancy shall be elected for the unexpired term 
of their predecessor in office and shall hold office until the expiration of such term and until their 
successor shall be elected and qualified or until the Manager's earlier death, resignation or removal. A 
Manager chosen to fill a position resulting from an increase in the number of Managers shall hold office 
until his successor shall be elected and qualified, or until his earlier death, resignation or removal. 

5. I 0 Salaries. 

Each Manager shall receive annual compensation (the "Management Fee") if such compensation 
is agreed to by a majority of the Percentage Interest of the Members in writing, and and shall be entitled 
to reimbursement of reasonable and necessary expenses advanced on behalf of the Company. 

ARTICLE VI 
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RIGHTS AND OBLIGATIONS OF MEMBERS 

6.1 Limitation of Liability. 

Each Member's liability to the Company shall be limited as set forth in this Agreement, the Act 
and other applicable law. 

6.2 Company Liability. A Member will not be personally liable for any debts, obligations, 
liabilities or losses of the Company, whether arising in contract, tort, or otherwise, solely by reason of 
being a Member, beyond his respective Capital Contributions or any obligation of the Member under 
Sections 8.1 and 8.2 hereunder, except as provided in Section 6.7 or as otherwise required by law. 

6.3 List of Members. 

Upon the written request of any Member, the Managers Shall provide a list showing all of the 
names, addresses and Membership Interests and Transferee Interests in the Company. 

6.4 Approval of Sale of All Assets. The Managers shall have the right, to approve the sale, 
exchange or other disposition of all, or substantially all, of the Company's assets which is to occur as 
part of a single transaction or plan. 

6.5 Company Books. 

The Managers shall maintain and preserve, during the term of the Company, the accounts, books, 
and other relevant Company documents described in Section 9.9. Upon reasonable written request, each 
Member and Transferee shall have the right, at any time during ordinary business hours, as reasonably 
determined by the Manager, to inspect and copy, at the requesting Member's or Transferee's expense, 
the Company documents required to be maintained under Section '608.4101 of the Act, and such other 
documents which the Managers, in their reasonable discretion, deem appropriate. 

6.6 Priority and Return of Capital. 

Except as may be expressly provided in Article IX, no Member or Transferee shall have priority 
over any other Member or Transferee, either as to the return of Capital Contributions or as to Net Profits, 
Net Losses or distributions; provided that this Section shall not apply to loans which a Member has made 
to the Company. 

6.7 Liability of a Member to the Company. 

A Member who receives a distribution or return in whole or in part of its contribution is liable 
to the Company only to the extent provided by the Act. 

ARTICLE VII 

MEETINGS OF MANAGERS AND MEMBERS 

7.1 Meetings. 
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Meetings of the Managers, for any purpose or purposes, may be called by any Manager. 
Meetings of the Members for any purpose or purposes, may be called by any Members holding at least 
51 % of the Percentage Interests of the Members. 

7.2 Place of Meetings. 

The Managers may designate any location within the U.S., either within or outside the State of 
Florida, as the place of meeting for any meeting of the Members. If no designation is made, or if a 
special meeting be otherwise called, the place of meeting shall be the principal place of business of the 
Company. 

7.3 Notice of Meetings. 

Except as provided in Section 7 .04, written notice stating the place, day and hour of the meeting 
and the purpose or purposes for which the meeting is called shall be delivered not less than five (5) nor 
more than thirty (30) days before the date of the meeting, either personally or by mail, by or at the 
direction of the Managers or Member or Members calling the meeting, to each Member or Manager 
entitled to vote at such meeting. If mailed, such notice shall be deemed to be delivered two (2) calendar 
days after being deposited in the United States mail, certified mail return receipt requested, addressed 
to the Member or to the Manager at its address as it appears on the books of the Company, with postage 
therein prepaid. Notice may also be given by telegram, teletype or facsimile, or other form of electronic 
communication. Managers and Members may participate in and hold meetings whereby all conference 
telephone or similar communications equipment whereby all persons participating in the meeting can 
hear each other. Participation by communications equipment shall constitute presence as the meeting, 
unless a Member or Manager is participating in the meeting for the express purpose of objecting to the 
transaction of any business on the ground the meeting is not lawfully called or convened. 

7.4 Meeting of All Members and Meetings of All Managers. If all of the Members or all 
of the Managers shall meet at any time and place, and consent to the holding of a meeting at such time 
and place, such meeting shall be valid without call or notice, and at such meeting iawful action may be 
taken. 

7.5 Record Date. 

For the purpose of determining Members entitled to notice of or to vote at any meeting of 
Members or any adjournment thereof, or Members entitled to receive payment of any distribution, or 
in order to make a determination of Members for any other purpose, the date on which notice of the 
meeting is mailed or the date on which the resolution declared such distribution is adopted, as the case 
may be, shall be the record date for such determination of Members. When a determination of Members 
entitled to vote at any meeting of Members has been made as provided in this Section, such 
determination shall apply to any adjournment thereof. 

7.6 Quorum. 

Members holding at least fifty percent (50%) of all Percentage Interests, represented in person 
or by proxy, shall constitute a quorum at any meeting of Members, and if there is more than one 
Manager then serving, then a majority of the number of the then-serving Managers shall constitute a 
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quorum at a meeting of the Managers, who shall be represented in person, and shall constitute a quorum 
at any meeting. 

7.7 Manner of Acting. 

If a quorum is present, the affirmative vote of a majority of all of the Members represented at 
the meeting, who must hold a majority Percentage Interest in the Company, shall be the act of the 
Members, unless the vote of a greater or lesser proportion or number is otherwise required by the Act, 
or by this Agreement. Unless otherwise expressly provided herein or required under applicable law, 
only Members who have a Membership Interest may vote or consent upon any matter and their vote or 
consent, as the case may be, shall be counted in the determination of whether the matter was approved 
by the Members. 

7 .8 Proxies. 

At all meetings of Members, a Member may vote in person or by proxy executed in writing by 
the Member or by a duly authorized attorney-in-fact. Such proxy shall be filed with the Managers of the 
Company before or at the time of the meeting. No proxy shall be valid after eleven (11) months from 
the date of its execution, unless otherwise provided in the proxy. Managers shall not be able to vote by 
Proxies. 

7.9 Action by Members Without a Meeting. 

Action required or permitted to be taken at a meeting of Members may be taken without a 
meeting if the action is evidenced by one or more written consents describing the action taken, signed 
by each Member entitled to vote and delivered to the Managers of the Company for inclusion in the 
minutes or for filing with the Company records. Action taken under this Section is effective when all 
Members entitled to vote have signed the consent, unless the consent specifies a different effective date. 

7.10 WaiverofNotice. 

When any notice is required to be given to any Member, a waiver thereof in writing signed by 
the person entitled to such notice, whether before, at, or after the time stated therein, shall be equivalent 
to the giving of such notice. 

ARTICLE VIII 

CONTRIBUTIONS TO THE COMP ANY AND CAPITAL ACCOUNTS 

8.1 Members' Initial Capital Contributions. 

Each Member shall contribute such amount as is set forth on the books and records of the 
Company. No interest shall accrue on any Capital Contribution and the Member shall not have the right 
to withdraw or be repaid any Capital Contribution except as provided in this Agreement. 

8.2 Additional Contributions. 
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A Member may, but shall not be obligated to, make such additional Capital Contributions as 
shall be determined by the Managers. Such additional Capital Contributions shall be reflected in the 
Account of the Contributing Member and shall not be a part of any other Member's Capital Account 
absent written agreement of the Members. After the making of any such determination, the Managers 
shall give written notice to each Member of the amount ofrequired additional contribution, if any, and 
each Member may deliver to the Company its pro rata share thereof (in proportion to the respective 
Percentage Interest of the Member on the date such notice is given) no later than thirty (30) days 
following the date such notice is given. None of the terms, covenants, obligations or rights contained in 
this Section 8.2 is or shall be deemed to be for the benefit of any person or entity other than the Members 
and the Company, and no such third person shall under any circumstances have any right to compel any 
actions or payments by the Managers and/or the Members. 

8.3 Capital Accounts. 

(a) A separate Capital Account will be maintained for each Member. Each Member's 
Capital Account will be increased by (I) the amount of money contributed by such Member to the 
Company; (2) the fair market value of property contributed by such Member to the Company (net of 
liabilities secured by such contributed property that the Company is considered to assume or take subject 
to under Code Section 752); (3) allocations to such Member of Net Profits and Net Losses; and (4) 
allocations to such Member of income described in Code Section 705(a)(I )(B). Each Member's Capital 
Account will be decreased by (1) the amount of money distributed to such Member by the Company; 
(2) the fair market value of property distributed to such Member by the Company (net of liabilities 
secured by such distributed property that such Member is considered to assume or take subject to under 
Code Section 752); (3) allocations to such Member of expenditures described in Code Section 
705(a)(2)(B); and (4) allocations to the account of such Member of Company loss and deduction as set 
forth in such Regulations, taking into account adjustments to reflect book value. 

(b) In the event of a permitted sale or exchange of a Membership Interest or a 
Transferee Interest in the Company, the Capital Account of the transferor shall become the Capital 
Account of the Transferee to the extent it relates to the transferred Membership Interest or Transferee 
Interest in accordance with Section 1.704-l(b) (2) (iv) of the Treasury Regulations. 

(c) The manner in which Capital Accounts are to be maintained pursuant to this 
Section 8.3 is intended to comply with the requirements of Code Section 704(b) and the Treasury 
Regulations promulgated thereunder. If the Company determines that the manner in which Capital 
Accounts are to be maintained pursuant to the preceding provisions of this Section 8.3 should be 
modified in order to comply with Code Section 704(b) and the Treasury Regulations, then 
notwithstanding anything to the contrary contained in the preceding provisions of this Section 8.3, the 
method in which Capital Accounts are maintained shall be so modified; provided, however, that any 
change in the manner of maintaining Capital Accounts shall not materially alter the economic agreement 
between or among the Members as set forth in this Agreement. 

( d) Except as otherwise required in the Act (and subject to Sections 8.1 and 8.2), no 
Member or Transferee shall have any liability to restore all or any portion of a deficit balance in such 
Member's or Transferee's Capital Account. 
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8.4 Withdrawal or Reduction of Members' Contributions to Capital. 

(a) A Member or Transferee Interest Holder shall not receive out of the Company's 
property any part of its Capital Contribution until all liabilities of the Company, except liabilities to 
Members on account of their Capital Contributions, have been paid or there remains property of the 
Company sufficient to pay them. 

(b) A Memberor Transferee Interest Holder, irrespective of the nature of its Capital 
Contribution, has only the right to demand and receive cash in return for its Capital Contribution. 

(c) Notwithstanding anything to the contrary in this Agreement, a Member may 
withdraw from the Company only at the time or upon the occurrence of an event specified in this 
Agreement or in the Articles of Organization. No such event is specified in either the Articles of 
Organization or in this Agreement at the date hereof. A Member which violates the withdrawal 
prohibition in this Section shall be liable for breach of this Agreement and shall become a Transferee. 
A withdrawing Member shall not have a right to receive the fair value of receive the withdrawing 
member's Interest in the Company as of the date of the resignation but rather, shall have only such rights 
as a Transferee would have to receive distributions as are made by the Company in the discretion of the 
Managers. 

ARTICLE IX 

ALLOCATIONS, INCOME TAX, DISTRIBUTIONS, ELECTIONS 
AND REPORTS 

9.1 Allocations of Income and Losses from Operations. 

The Net Income and Net Losses of the Company for each fiscal year, and each Member or 
Transferee's share of Cash Flow, will be allocated in accordance with the Percentage Interests schedule 
set forth in Exhibit A attached hereto, and, except as provided therein, the Percentage Interests of 
Members shall be proportionate to the amount of their Capital Accounts as determined hereinabove. 

9.2 Special Tax Provisions As to Extraordinary Allocations, if Any, to Capital 

Allocations of Net Income and Net Losses other than those set forth above shall be made based upon 
the determinations of the tax accountants and attorneys employed by the Company, giving regard to the 
intention expressed hereinabove and otherwise herein, with respect to special or priority allocations if 
any, and with regard to federal partnership tax and capital accounting principles described in Section 
8.3 hereinabove. 

9.3 Distributions. 

Within the discretion of the Managers as to amounts, if any, and as to timing, the 
Managers may distribute Cash Flow to the Members, in accordance with their Percentage Interests . 
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9.4 Limitation upon Distributions. 

(a) No distributions or return of contributions shall be made and paid if, after the 
distribution or return of distribution is made either 

(1) the Company would be insolvent; or 

(2) the net assets of the Company would be less than zero. 

(b) The Managers may base a determination that a distribution or return of 
contribution may be made under Section 9.4(a) in good faith reliance upon a balance sheet and profit 
and loss statement of the Company represented to be correct by the person having charge of its books 
of account or certified by an independent public or certified public accountant or firm of accountants to 
fairly reflect the financial condition of the Company. 

9.5 Tax Accounting Principles. 

The income and losses of the Company shall be determined in accordance with sound tax 
accounting principles applied on a consistent basis using generally accepted tax accounting principles 
as applied consistent with the Code. 

9.6 Interest on and Return of Capital Contributions. 

No Member shall be entitled to interest on its Capital Contribution or to a return of its Capital 
Contribution, except as otherwise provided in this Agreement. 

9.7 Loans to Company. 

Nothing in this Agreement shall prevent any Member from making secured or unsecured loans 
to the Company by agreement with the Company, provided that such loans are arms-length transactions, 
containing terms customary in the lending industry at the time such loans were made. 

9.8 Accounting Period. 

The Company's accounting period shall be the calendar year ("Fiscal Year"). 

9.9 Records, Audits and Reports. 

At the expense of the Company, the Managers shall maintain records and accounts of the 
operations and expenditures of the Company. At a minimum, the Company shall keep at its principal 
place of business the following records: 

(a) A current list of the full name and last known address of each Member and 
Transferee setting forth the amount of cash each Member and Transferee has contributed, a description 
and statement of the agreed value of the other property or services, each Member and Transferee has 
contributed or has agreed to contribute in the future, and the date on which each became a Member or 
Transferee, and their respective Percentage Interest in the Company; 
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(b) A copy of the Articles of Organization of the Company and all amendments 
thereto together with executed copies of any powers of attorney pursuant to which any amendment has 
be executed; 

( c) Copies of the Company's federal, state, and local income tax returns and reports, 
if any, for the three most recent years; 

(d) Copies of the Company's currently effective written Agreement, all amendments 
thereto, and copies of any financial statements of the Company for the three most recent years; 

( e) Notices of and minutes of every Member and Managers meeting, 

(f) Any written consents obtained from Members for actions taken by Members 
without a meeting; and 

(g) Unless contained in the Articles of Organization or the Agreement, a writing 
prepared by the Managers setting out the following: 

(1) The times at which or events on the happening of which any additional 
contributions agreed to be made by each Member and Transferee are to be made. 

(2) Any right of a Member or Transferee to receive distributions of include 
a return on all or any part of the Member or Transferee's contributions. 

(3) Any power of a Member or Transferee to grant the right to become an 
assignee of any part of the Member's or Transferee's interest, and the terms and 
condition of the power. 

9 .10 Returns and Other Elections. 

The Managers shall cause the preparation and timely filing of tax returns required to be filed by 
the Company pursuant to the Code and all other tax returns deemed necessary and required in each 
jurisdiction in which the Company does business. Copies of such returns, and pertinent information 
therefrom, shall be furnished to the Members within a reasonable time after the end of the Company's 
fiscal year upon the Members' written request. All elections permitted to be made by the Company under 
federal or state laws shall be made by the Managers in their sole discretion. It is the intention of the 
Members that the Company shall be taxed as a "Partnership" for federal, state, and local income tax 
purposes. 

9.11 Tax Matters Partner. 

SIMON L. BERNSTEIN is designated the "Tax Matters Partner" (as defined in Code Section 
6231), and is authorized and required to represent the Company (at the Company's expense), either 
directly, or through accounting or tax representatives, in connection with all examinations for the 
Company's affairs by tax authorities, including, without limitation administrative and judicial 
proceedings, and to expend Company funds for professional services and costs associated therewith. The 
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Members agree to cooperate with each other and to do or refrain from doing any and all things 
reasonably required to conduct such proceedings. 

ARTICLEX 

TRANSFERABILITY 

10. 1 General. 

10.1.1. Transferees Not Members, Generally. Except as otherwise set forth in Section 
10.1.2, or with the consent of all of the Members, neither a Member nor a Transferee shall have the 
right, as to all or any part of its Membership Interest or Transferee Interest to: 

(a) sell, assign, pledge, hypothecate, transfer, exchange or otherwise transfer 
for consideration (collectively, "sell" or, as context requires "selling"); or 

(b) gift, bequeath or otherwise transfer for no consideration (whether or not 
by operation of law, except in the case of bankruptcy) (collectively, "gift"). 

Absent the written consent of all Members to the contrary or otherwise provided by law, the 
Interest of the Transferee shall be a Non-Voting Interest. 

10.1.2 Transferees Who are Lineal Descendants of a Member. Any Transferees who 
are lineal descendants of both SIMON L. BERNSTEIN and SHIRLEY BERNSTEIN, either directly, 
or indirectly, as beneficiaries ofa Trust, or other entity beneficially owned solely for or by that Member 
(including, but not limited to a revocable trust established by a Member for the sole lifetime benefit of 
the Member or the Member's descendants) shall be Members upon their written agreement to be bound 
by the terms of this Agreement and shall be subject to the voting agreements described in Article V, 
hereinabove. 

10.2 Right of First Refusal. 

(a) If a Selling Member desires to sell all or any portion of its Membership Interest 
in the Company to a third party purchaser, the Selling Member shall obtain from such third party 
purchaser a bona fide written offer to purchase such Interest, stating the terms and conditions upon 
which the purchase is to be made and the consideration offered; provided, however, the offer shall 
include a "tag along" or ''take along" provision, pursuant to which, all Members have the right to sell 
a pro-rata portion (determined in accordance with the Percentage Interests of all of the Members) of their 
Interests to the third party. The Selling Member or Transferee shall give written notification to the 
remaining Members, by certified mail or personal delivery, of its intention to so transfer such Interest, 
furnishing to the remaining Members ~ copy of the written offer to purchase such Interest. 

(b) Each of the remaining Members, on a basis pro rata to their Percentage Interests 
or on a basis pro rata to the Percentage Interests of those remaining Members exercising their rights of 
first refusal, shall have the right to exercise a right of first refusal to purchase all (but not less than all) 
of the Interest proposed to be purchased by the third party and sold by the Selling Member and the "tag 
along Members"upon the same terms and conditions as stated in the aforesaid written offer to purchase 
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by giving written notification to the Selling Member and the "tag along Members", by certified mail or 
personal delivery, of the intention to do so within thirty (30) days after receiving written notice from the 
Selling Member. Subject to the following paragraph, the failure of the remaining Members to so notify 
the Selling Member and the "tag along Members" of their desire to exercise this right of first refusal 
within said thirty (30) day period shall result in the termination of the right of the first refusal and the 
Selling Member and the "tag along Members" shall be entitled to consummate the sale of its Interest in 
the Company to such third party purchaser, provided that the sale shall be consummated within sixty 
(60) days following the expiration of the aforesaid thirty (30) day period. In the event the remaining 
Members (or any one or more of the remaining Members) give written notice to the Selling Member and 
the "tag along Members" of their desire to exercise this right of first refusal and to purchase all of the 
Interests of the Selling Member and the "tag along Members" offered upon the same terms and 
conditions as are stated in the aforesaid written offer to purchase, the remaining Members shall have the 
right to designate the time, date and place of closing, provided that the date of closing shall be within 
sixty (60) days after written notification to the Selling Member of the remaining Member or Members'. 
election to exercise their right of the first refusal. In the event that two (2) or more Members give written 
notice of their desire to exercise their right of first refusal, absent an agreement between all the Members 
so exercising such right, each such Member exercising their right of first refusal shall be entitled to 
purchase that percentage of the selling Member's share according to the proportion that their Percentage 
Interests bears to the total Percentage Interests exercising such right of first refusal. The Members shall 
communicate with each other during the pendency of any offer made in accordance with the terms of 
this Section 10.2 in order to effectuate the intent of this Section. 

( c) As a condition to the Company recognizing the effectiveness of either the sale 
or gift of an Interest in the Company (including, in both cases, a Transferee Interest), the remaining 
Members may require the Selling Member, Gifting Member and/or the proposed purchaser, donee or 
successor-in-interest, as the case may be, to execute, acknowledge and deliver to the remaining Members 
such instruments of transfer, assignment and assumption and such other certificates, representations and 
documents, and to perform all such other acts which the remaining Members' may deem necessary or 
desirable to: 

(I) verify the purchase, gift or transfer, as the case may be; 

(2) confirm that the person desiring, to acquire an Interest in the Company, 
or to be admitted as a Member, has accepted, assumed and agreed to be subject and 
bound by all of the terms, obligations and conditions of the Agreement (whether such 
Person is to be admitted as a new Member or as a Transferee); 

(3) maintain the status of the Company as a partnership for federal tax 
purposes; and 

(4) assure compliance with any applicable state and federal laws including 
securities laws and regulations. 

( d) Any sale or gift of a Membership Interest or Transferee Interest in compliance 
with this Article X shall be deemed effective upon the last day of the calendar month in which all the 
terms and conditions hereof relating thereto have been satisfied. The admission of a Member in 
compliance with this Article X shall be deemed effective as of the last day of the calendar month in 
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which the remaining Members' consent thereto was given. The Selling Member hereby indemnifies 
the Company and the remaining Members against any and all loss, damage, or expense (including, 

. without limitation, tax liabilities or loss of tax benefits) arising directly or indirectly as a result of any 
transfer or purported transfer in violation of this Article X. 

10.3 Permitted Transfer to Descendants/Mandatory Offer at Death. 

10.3. l No Mandatory Offer At Death. If a Member's Interest is Transferred to a lineal 
descendant of the Member, to a Trust or other entity beneficially owned solely for or by that Member 
or the lineal descendant of that Member, the Transferee shall not be required to sell or offer to sell his 
or her Interest, shall be eligible to become a Member pursuant to Sections 10.1. l and 10.1.2 above, and 
shall be subject to the voting agreements described in Article V, above. If Members of the Company 
are trusts for the lifetime benefit of the lineal descendants of a Member either directly or indirectly, then 
the successors in interest to the Interests in the Company_ pursuant to the terms of such trusts shall be 
considered as Members hereof (regardless of indirect ownership as trust beneficiaries) as long as the 
beneficial interests are owned by the lineal descendants of the Member, and said persons shall be 
subject to the voting agreements described in Article V, above. 

I 0.3.2 Mandatory Offer At Death. Except with transfers described in 10.3.1., above, 
the death of any Member or Transferee who owns an Interest shall constitute an offer by the Member's 
Estate, Trust, or other legal successor in interest, to sell all of the Member's Interest to the Company 
(the "Offer") at its fair market value (determined as of the date of death). The Company shall have one 
hundred eighty (180) days in which to accept the Offer at an agreed price, which acceptance shall be 
made by delivery of written notice thereof to the legal representative of the estate of the Member or 
Transferee, by certified mail or personal delivery, within said one hundred eighty (180) day period. If 
the Company does not elect to purchase the Interest within said one hundred eighty (180) day period, 
the remaining Members shall have the right, but are not required to, purchase the remaining part, or all, 
as the case may be, of the Interest at its fair market value (as determined herein) determined as of the 
date of death, in proportion to their existing Interests. Such right to purchase shall be exercised by 
delivery of written notice thereof, by certified mail or personal delivery, during the thirty (30) days 
immediately after the one hundred eighty (180) day period (the "30 Day Period"). If any such Member 
does not desire to purchase his/her or its full proportionate part of the Interest offered for sale, but the 
remaining Members desire to purchase all of the Interest offered for sale, said Members shall then have 
the right to purchase said Interest proportionally in accordance with their respective Interests and the 
Members shall communicate with each other during the 30 Day Period in order to effectuate the intent 
of this Section 10.3. Except as provided in Section I 0.1.2 and I 0.1.3, to the extent that any part, or all, 
of an Interest is not purchased under the provisions of this Section 10.3, the deceased's Member's 
Interest shall become a Transferee's Interest, if not owned beneficially or directly by another Member 
hereof. The purchase price shall be as agreed by the parties, and, unless otherwise agreed, shall be paid 
in cash at the closing, which shall occur no later than thirty (30) days after the end of the 30 Day Period. 
For purposes of this Agreement, the "fair market value" of an Interest is equal to its Percentage Interest 
multiplied by the value of the Company (as agreed by the parties). If the value of the Company is not 
agreed to by the parties, then for purposes of this Agreement "fair market value" of a Member's Interest 
shall be determined without reduction for minority, lack of marketability or other entity/Company level 
discounts, based upon a reasonable appraisal procedure to determine the fair market value of the 
Company's assets. The appraisal procedure shall be agreed upon by the Member and Company. If the 
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parties cannot agree to an appraisal procedure, then an MAI appraiser shall be selected by the Personal 
Representative of the deceased Member's estate, and ifthe Company does not agree as to that appraiser, 
then the Company shall select its own appraiser and each MAI appraiser then shall select a third MAI 
appraiser and the average of all three (3) appraisals shall be the fair market value of the Interest. As set 
forth hereinabove, fair market value" ofa Member's Interest shall be determined without reduction for 
minority, lack of marketability or other entity/Company level discounts. 

I 0.4 Transferee Not Member in Absence of Unanimous Consent. 

(a) Except as provided in Section I 0.1.2 and I 0.1.3, ifall of the remaining Members 
do not approve by unanimous written consent of the proposed, sale or gift of the Transferring Member's 
Membership Interest to a transferee or donee which is not a Member immediately prior to the sale or gift, 
then the proposed transferee or donee shall have no right to participate in the management of the 
business and .affairs of the Company or to become a Member. The transferee or donee shall be merely 
a Transferee entitled solely to economic rights to profits, losses and distributions and shall have no 
voting rights under this Agreement or in matters relating to the Company and its business; provided, 
however, any sale of a Transferee's interest in the Company should be subject to Section 10.2. No 
transfer of a Member's Interest in the Company (including any transfer of the Transferee Interest or any 
other transfer which has not been approved by unanimous written consent of the Members) shall be 
effective unless and until written notice (including the name and address of the proposed transferee or 
donee and the date of such transfer) has been provided to the Company and the nontransferring 
Member(s). 

(b) Upon and contemporaneously with any sale or gift of a Transferring Member's 
Interest in the Company which does not at the same time transfer the balance of the rights associated 
with the Transferee Interest transferred by the Transferring Member (including, without limitation, the 
rights of the Transferring Member to participate in the management of the business and affairs of the 
Company), all remaining rights and interest which were owned by the Transferring Member immediately 
prior to such sale or gift or which were associated with the transferred Interest shall immediately lapse 
until the remaining Members, by unanimous written consent, reinstate such rights to the Transferee who 
did not previously obtain the unanimous written consent, reinstating such rights to a successor or 
transferee of such Transferee. 

ARTICLE XI 

ADDITIONAL MEMBERS 

From the date of the formation of the Company, any Person or Entity acceptable to the Members 
by their unanimous vote thereof may become a Member in this Company for such consideration as the 
Members by their unanimous votes shall determine, subject to the terms and conditions of this 
Agreement. No new Members shall be_ entitled to any retroactive allocation of profits losses, income or 
expense deductions incurred by the Company. The Manager(s) may, at their option, at the time a 
Member is admitted, close the Company books (as though the Company's tax year has ended) or make 
pro rata allocations of income, loss, and expense deductions to a new Member for that portion of the 
Company's tax year in which a Member was admitted in accordance with the provisions of Code Section 
706(d) and the Treasury Regulations promulgated thereunder. 
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ARTICLE XII 

DISSOLUTION AND TERMINATION 

12.1 Dissolution. 

(a) The Company shall be dissolved upon the occurrence of any of the following 
events: 

(i) by the unanimous written consent of all Members; or 

(ii) the sale, transfer or assignment of substantially all of the assets of the 
Company; or 

(iii) as otherwise required by law. 

12.2 Winding Up, Liquidation and Distribution of Assets. 

(a) Upon dissolution, an accounting shall be made by the Company's independent 
accountant of the accounts of the Company and of the Company's assets, liabilities and operations, from 
the date of the last previous accounting until the date of dissolution. The Managers shall immediately 
proceed to wind up the affairs of the Company. 

shall: 
(b) If the Company is dissolved and its affairs are to be wound up, the Managers 

(1) Sell or otherwise liquidate all of the Company's assets as promptly as 
practicable (except to the extent the Managers may determine to distribute any assets to 
the Members in kind), 

(2) Allocate any profit or loss resulting from such sales to the Member's and 
Transferees' Capital Accounts in accordance with Article IX hereof. 

(3) Discharge all liabilities of the Company, including liabilities to Members 
and Transferees who are creditors, to the extent other-wise permitted by law, other than 
liabilities to Members and Transferees for Distributions, and establish such Reserves as 
may be reasonably necessary to provide for contingent liabilities of the Company (for 
purposes of determining the Capital Accounts of the Members and Transferees, the 
amounts of such Reserves shall be deemed to be an expense of the Company), 

(4) Distribute the remaining assets in the following order: 

(i) - If any assets of the Company are to be distributed in kind, the net 
fair market value of such assets as of the date of dissolution shall be determined by 
independent appraisal or by agreement of all of the Members. Such assets shall be 
deemed to have been sold as of the date of dissolution for their fair market value, and 
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the Capital Accounts of the Members and Transferees shall be adjusted pursuant to the 
provisions of Article IX and Section 8.3 of this Agreement to reflect such deemed sale. 

(ii) To the Members and Transferees, pro rata, in accordance with 
the positive balance (if any) of each Member's and Transferee's Capital Account (as 
determined after taking into account all Capital Account adjustments for the Company's 
taxable year during, which the liquidation occurs) shall be distributed to the Members 
and Transferee either in cash or in kind, as determined by the Managers, with any assets 
distributed in kind being valued for: this purpose at their fair market value as determined 
pursuant to Section l 2.2(b )(i). 

(iii) Thereafter, to the Members and Transferee's PIQ rata, in 
accordance with their respective Percentage Interests. 

(c) Notwithstanding anything to the contrary in this Agreement, upon a liquidation 
within the meaning of Section l.704-l(b)(2)(ii)(g) of the Treasury Regulations, if any Member has a 
Deficit Capital Account (after giving effect to all contributions, distributions, allocations and other 
Capital Account adjustments for all taxable years, including the year during which such liquidation 
occurs), such Member shall have no obligation to make any Capital Contribution, and the negative 
balance of such Member's Capital Account shall not be considered a debt owed by such Member to the 
Company or to any other Person for any purpose whatsoever. 

(d) Upon completion of the winding up, liquidation and distribution of the assets, 
the Company shall be deemed terminated. 

(e) The Manager(s) shall comply with all requirements of applicable law pertaining 
to the winding up of the affairs of the Company and the final distribution of its assets. 

12.3 Articles of Dissolution. 

When all debts, liabilities and obligations of the Company have been paid and discharged or 
adequate provisions have been made therefor and all of the remaining property and assets of the 
Company have been distributed among its members in accordance with their respective rights and 
interests, a Articles of Dissolution of the Company shall be filed with the Florida Department of State. 

12.4 Effect of Filing Articles of Dissolution. 

Upon the filing of Articles of Dissolution with the Florida Department of State, and upon 
issuance of the Certificate of Dissolution by the Department of the State, the existence of the Company 
shall cease, except for the purpose of suits, of the proceedings and appropriate action as provided in the 
Act. The Managers shall have authority to distribute any Company property discovered after dissolution, 
convey real estate and take such other action as may be necessary on behalf of and in the name of the 
Company. 

12.5 Return of Contribution Nonrecourse to Other Members. 
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Except as provided by law or as expressly provided in this Agreement, upon dissolution, each 
Member and Transferee shall look solely to the assets of the Company for the return of its Capital 
Contribution. If the Company property remaining after the payment or discharge of the debts and 
liabilities of the Company is insufficient to return the cash contribution of one or more Members or 
Transferees, such Member(s) or Transferee(s) shall have no recourse against any other Member or 
Transferee, except as otherwise provided by law. 

ARTICLE XIII 

MISCELLANEOUS PROVISIONS 

13. l Notices. 

Any notice, demand, or communication required or permitted to be given by any provision of 
this Agreement shall be deemed to have been sufficiently given or served for all purposes if delivered 
personally or by express mail or courier service (with receipt acknowledged) to the party or to an 
executive officer of the party to whom the same is directed, if telecopied (with receipt acknowledged) 
to the party or an executive officer of the party to whom the same is directed or, if sent by registered or 
certified mail, postage and charges prepaid, addressed to the Member's and/or Company's address, as 
appropriate, which is set forth in this Agreement. Except as otherwise provided herein any such notice 
shall be deemed to be given two (2) business days after the date on which the same was deposited in the 
United States mail, addressed and sent as aforesaid, if sent by mail or upon confirmation of receipt if 
delivered by telecopier, personal delivery or courier service. 

13 .2 Books of Account and Records. 

Proper and complete records and books of account shall be kept or shall be caused to be kept by 
the Managers in which shall be entered fully and accurately all transactions relating. to the Company's 
business in such detail and completeness as is customary and usual for businesses of the type engaged 
in by the Company. Such books and records shall be maintained as provided in Section 9.9. The books 
and records shall at all times be maintained at the principal place of business of the Company. 
Additionally, the Managers shall promptly distribute to all Members, copies of the Company' financial 
statements on an annual basis. 

13.3 Application of Florida Law. 

This Agreement and its interpretation shall be governed exclusively by its terms and by the laws 
of the State of Florida, and specifically the Act. 

13 .4 Waiver of Action for Partition. 

Each Member and Transferee frrevocably waives during the term of the Company any right that 
it may have to maintain any action for partition with respect to the property of the Company. 

13.5 Amendments. 
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This Agreement may not be amended except in writing by the affirmative vote of a majority of 
the Members of the Company which vote must include the affirmative vote of the Manager. Any 
amendment changing either the Percentage Interests of the Members or any provision within Article V 

· requires the unanimous vote of the Members. 

13.6 Execution of Additional Instruments. 

Each Member hereby agrees to execute such other and further statements of interest and 
holdings, designations and other instruments necessary to comply with an laws, rules or regulations. 

13.7 Construction. 

Whenever the singular number is used in this Agreement and when required by the context, the 
same shall include the plural and vice versa, and the masculine gender shall include the feminine and 
neuter genders and vice versa. ·-

13.8 Headings. 

The headings in this Agreement are inserted for convenience only and are in no way intended 
to describe, interpret, define, or limit the scope, extent or intent of this Agreement or any provision 
thereof 

13.9 Waivers. 

The failure of any party to seek redress for default of or to insist upon the strict performance of 
any covenant of condition of this Agreement shall not prevent a subsequent act, which would have 
originally constituted a default, from having the effect of an original default. 

13 .10 Rights and Remedies Cumulative. 

The rights and remedies provided by this Agreement are cumulative and the use ofany one right 
or remedy by any party shall not preclude or waive the right to use any other remedy. Said rights and 
remedies are given in addition to any other legal rights that parties may have. 

13 .11 Severahility. 

If any provision of this Agreement or the application thereof to any person or circumstance shall 
be invalid, illegal or unenforceable to any extent, the remainder of this Agreement and the application 
thereof shall not be affected and shall be enforceable to the fullest extent permitted by law. 

13.12 Heirs, Successors and Assigns. 

Each and all of the covenants, terms, provisions and agreement herein contained shall be binding 
upon and inure to the benefit of the parties hereto and, to the extent permitted by this Agreement, their 
respective heirs, legal representatives, successors and assigns. 

13.13 Creditors. 
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None of the provisions of this Agreement shall be for the benefit of or enforceable by any 
creditors of the Company. 

13 .14 Counterparts. 

This Agreement may be executed in counterparts, each of shall be deemed an original but all of 
which shall constitute one and the same instrument. 

13.15 Conflict of Interest Waiver. The Members and the Company acknowledge that the law 
firm of Tescher & Spallina, P.A. has represented the Company in connection with the drafting of this 
Agreement and the formation and structuring of the Company, and that said law firm also represents one 
or more of the Members (namely, SIMON L. BERNSTEIN, SHIRLEY BERNSTEIN, SHIRLEY 
BERNSTEIN FAMILY FOUNDATION, INC., and BERNSTEIN FAMILY INVESTMENTS, LLLP). 
The Company and its Members acknowledge that they have been advised that there are material income 
tax consequences and economic ramifications from being a Member in the Company, that they fully 
understand the tax consequences and economic ramifications ofa Member's investment in the Company, 
and that they have been encouraged to consult with separate and independent counsel to advise them on 
Company and Member issues including this Agreement and the formation of the Company. The 
Company and the Members hereby waive any conflicts of interest with respect to the foregoing law 
firm's representation of the Company and the afore described Members and owners of interests in entity 
Members, in connection with the services set forth in this Section. 

====================== 

IN WITNESS WHEREOF, the parties hereto have caused their signatures, or the signatures of 
their duly authorized representatives, to be set forth below on the day and year first above written. 

Witnesses: 
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MEMBERS: 

SIMON L. BERNSTEIN TRUST 

AGREE/fT dated May 20:.2008 

By: $---------------~ 
~IMON L. BERNSTEIN, Trustee 

SHIRLEY BERNSTEIN TRUST 

AG~~ dated May 20, 2008 

By:~·~~~~~~~~~~~~~~~ 
SHIRLEY BERNSTEIN, Trustee 
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ELIOT BERNSTEIN FAMILY TRUST dated 
May 20, 2008 

AMIL Y TRUST dated May ----

By:~-'==_.,:::.::__~~...:i.,,--+~~~~~
ROBERT L. SPALLINA:, I dependent Trustee 

LISA S, FRIEDSTE FAMILY TRUST dated 
May 20, 2008 ---
By:~~.LI...-::::::.=--~~~~~~~

SIM 

By:~~~~--',__~-+-~~~~~ 
ROBERT L. SPALL ependent Trustee 



COMPANY: 
BERNSTEIN HOLDINGS, LLC, a Florida 

~:ited Ii~ _/ 
SIMO~,,.~RNSTEIN,Manager 

F \WPDATA\drt\Bernstem, Shirley & Simon\Bernstem Family Investments, LLLP\Bernstem Holdings, LLC\Bernsrem Holdings, LLC Operating Agreement wpd 
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BERNSTEIN HOLDINGS, LLC 
LIMITED LIABILITY COMPANY 

OPERA TING AGREEMENT 

EXHIBIT A 

Percentage 
Member(s) Interest* 

SIMON L. BERNSTEIN, Trustee 
of the SIMON L. BERNSTEIN TRUST 
AGREEMENT u/t/d May 20, 2008 48.5% 

SHIRLEY BERNSTEIN, Trustee 
of the SHIRLEY BERNSTEIN TRUST 
AGREEMENT u/t/d May 20, 2008 48.5% 

SIMON L. BERNSTEIN and SHIRLEY BERNSTEIN, 
Co-Trustees 
ROBERT L. SPALLINA, Independent Trustee 
of the ELIOT BERNSTEIN Family Trust 
dated May 20, 2008 1% 

SIMON L. BERNSTEIN and SHIRLEY BERNSTEIN, 
Co-Trustees 
ROBERT L. SPALLINA, Independent Trustee 
of the JILL !ANTONI Family Trust 
dated May 20, 2008 1% 

SIMON L. BERNSTEIN and SHIRLEY BERNSTEIN, 
Co-Trustees 
ROBERT L. SPALLINA, Independent Trustee 
of the LISA S. FRIEDSTEIN Family Trust 
dated May 20, 2008 1% 

*proportionate to capital accounts of Members 
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Capital 
Contributions 

$48.50 

$48.50 

$1.00 

$1.00 

$1.00 




