
IN THE CIRCUIT COURT OF THE FIFTEENTH
JUDICIAL CIRCUIT OF FLORIDA, IN AND FOR
PALM BEACH COUNTY, FLORIDA

IN RE: Case No. 502011CP000653XXXXSB

ESTATE OF SHIRLEY BERNSTEIN,

Deceased. Division: IY
________________________________/

PETITION TO RE-CLOSE ESTATE BASED UPON PRIOR SIGNED WAIVERS 
AND FOR DISCHARGE OF SUCCESSOR PERSONAL REPRESENTATIVE

Ted S. Bernstein, as Successor Personal Representative, petitions this Court for the entry of

an order re-closing this Estate and discharging the Successor Personal Representative, and in support

thereof states:

1. The initial Personal Representative, Simon L. Bernstein, fully administered this estate

and Petitioned for a discharge, with signed (but un-notarized) waivers by all interested persons.

§731.301, Fla. Stat.  (See Exhibit "A")

2. Under her Will, admitted to probate, Shirley left all of her personal effects, jewelry,

collections, furnishings, automobiles and all non-business assets to her husband, Simon, if he

survived her, which he did.  Shirley residences were to go to Simon, but she had no residences other

than property already in her trust.  The remainder of her estate was to pour-over into the Shirley

Bernstein Trust Agreement dated May 20, 2008 (the "Shirley Trust").  Simon was the sole

beneficiary of the Shirley Trust while he was alive.  

3. Based upon the foregoing, everything that was Shirley's became Simon's, and Simon's

alone.  It is believed by the current Successor Personal Representative that the Estate's assets

consisted only of tangible personal property (furnishing, jewelry, clothes, etc.) located in Simon's

home, but no one other than Simon would know for sure and he is dead.  While Shirley was alive,
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Upon Shirley's death, Simon was the sole beneficiary of her Estate and Trust, and was1

the sole trustee of her Trust.  As such, Simon had all rights of ownership of all assets that formerly
were in Shirley's Estate, and had the full power to do whatever he wanted with the assets, including
selling or giving away anything he chose.  As noted above, neither Simon nor Shirley shared their
testamentary documents with their children prior to Shirley's death.  In fact, Simon never shared with
Eliot any of Shirley's or Simon's testamentary documents.  That was his prerogative as the sole owner
and sole beneficiary of all of their wealth. 
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none of Shirley's and Simon's children were apprised of the state of her affairs nor shown her

testamentary documents.  Because Simon survived Shirley, none of her children were entitled to any

portion of her estate. 

4. Shirley died on December 8, 2010.  Sometime thereafter, Simon directly took

possession and control of all assets of her estate, and indirectly took control of the Shirley Bernstein

Trust's assets as the initial Successor Trustee and sole beneficiary during his lifetime.  

5. On April 9, 2012, Simon signed a Petition for Discharge and his own Waiver form.

By that time, Simon had completed the administration of Shirley's Estate and he wanted the Estate

to be closed.  Because the five children – Ted, Pam, Eliot, Jill and Lisa – were interested parties,

Simon also sought from each of them a Waiver.  

6. In May 2012, Simon gathered his children on a conference call to advise them of his

estate plan – to leave everything to his ten grandchildren equally.  During that call, Simon mentioned

the need for each of them to waive an accounting and allow the Estate to be closed.  At that time,

Simon was mentally competent, had the capacity to alter any and all of his testamentary documents,

and held a power of appointment over the assets in the Shirley Trust.   If any of his children had1

disobeyed his request to sign a Waiver, Simon would have had within his power the ability to

completely disinherit that child and all of that child's lineal descendants.
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7. Based upon the request of their father, each of his children signed a Waiver, including

Eliot.  Indeed, Eliot, who was being financially supported by Simon, signed his first and

immediately, on May 15, 2012.  (Three of the children signed in August, and the last did not sign

the Waiver until October.)

8. In the correspondence that accompanied Eliot's signed Waiver, Eliot wrote:

Hi Robert ~ attached is the Waiver of Accounting and Portions of
Petition For Discharge; Waiver of Service of Petition for Discharge;
and Receipt of Beneficiary and Consent to Discharge. As I mentioned
in the phone call, I have not seen any of the underlying estate
documents or my mother's will at this point, yet I sign this
document after our family call so that my father can be released
of his duties as Personal Representative and put whatever
matters that were causing him stress to rest . . . .  Thank you for
your efforts on behalf of my family ~ Eliot    

(See Exhibit "B")

9. Thus, Eliot confirmed that he lacked knowledge of Shirley's testamentary documents.

Eliot also had no knowledge of Simon's or Shirley's true financial picture, yet he agreed to and did

sign a Waiver.  After he signed the Waiver, Eliot (i) emailed the Waiver to his father's counsel; and

(ii) printed the email, signed it and mailed it to his father's counsel with the original signed Waiver.

The email and the Waiver signed by Eliot are undeniably genuine and authentic because the printed

document bears Eliot's trademark "signature" – his initials inside his thumb print.  (See Exhibit "B")

10. For some reason, the final waivers took an extended period of time to be signed and

the last one was not returned to Simon's counsel until October.  In the intervening period, Simon

died.  Eventually, all of the Waivers were delivered to this Court, but rejected for lack of a notary.

While there is no requirement under Florida law for a waiver to be notarized, this Court has imposed

such a requirement, presumably to confirm the validity of the documents.  The Successor Personal



In her Will, Shirley had named Ted as Successor Personal Representative.2
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Representative believes that, after learning that the Waivers needed to be notarized, a notary in the

office of Simon's counsel created a second set of "notarized" documents purporting to be signed by

Simon (after he was dead) and his five children (none of whom signed in the presence of the notary).

These "notarized" documents were then submitted to this Court, which closed the Estate.

11. After this irregularity came to light, and based upon pleadings filed by the Estate's

counsel, the Court re-opened the case and appointed Ted S. Bernstein as Successor Personal

Representative (by that time, Simon, the initial Personal Representative, had passed away).   The2

irregularity in the second set of waivers, as revealed to this Court on September 13, 2013, in the end

is a matter of little to no consequence to the outcome here.  This Court noted as much during the

hearing, stating on the record: 

The Court:      Mr. [Eliot] Bernstein, I want you to understand
something.  Let's say you prove what seems perhaps to be easy, that
Moran notarized your signature, your father's signature, other people's
signatures after you signed it, and you signed it without the notary
there and they signed it afterwards.  That may be a wrongdoing on
her part as far as her notary republic (sic) ability, but the question
is, unless someone claims and proves forgery, okay, forgery, proves
forgery, the document will purport to be the document of the person
who signs it, and then the question is, will something different
happen in Shirley's estate then what was originally intended?
Originally intended they say, the other side, was for Simon to close
out the estate. The estate they say was small. The estate gave
everything to the trust and that's what it did, and that was the end of
the estate . . . .  Remember, this is not everything about your parents
and their estate planning.  

(See Exhibit "C")

12. Despite the problems with the second set of waivers, the first set of un-notarized

Waivers were properly signed by each of the Beneficiaries.  That is not in dispute.  There were six



Although not relevant to this case, upon the Successor Personal Representative's3

belief, the notary lost her notary license, was arrested and was placed on probation. 
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signed Waivers: Simon individually; and the five children, Ted, Pam, Eliot, Jill, and Lisa.  Every

child but Eliot has given a separate affidavit (Exhibit "D") confirming the genuineness and validity

of their original signature, and confirming their desire to have the Estate closed.  

13. Only Eliot, who is attempting to use this irregularity to his advantage, objects to

closing this Estate.  There is no basis in law for the Court to allow Eliot to withdraw his Waiver

form, which was knowingly, intelligently and voluntarily signed.  This fact is confirmed in Eliot's

cover e-mail, which clearly notes that the document was signed at his father's request to reduce his

father's stress.  Moreover, Eliot should be estopped from withdrawing his waiver, because his father

took action after receiving his waiver form, presumably in reliance upon receipt of the signed waiver

form.  Simon asked each of his children to sign the waiver form.  After receiving Eliot's waiver form,

Simon Amended and Restated his Trust and revoked his earlier Will in favor of a new 2012 Will,

exercising his power of appointment in favor of ten grandchildren, including Eliot's children.

Theoretically, had Eliot refused to sign the waiver form, Simon could have disinherited not only

Eliot, but each of his three children, and Simon could have cutoff his financial support.

14. Eliot signed a waiver form and it should be enforced as written and as signed by Eliot.

The so-called "fraud" which Eliot claims to have discovered was on the court, not on these parties,

and does not alter in any way the fact that Eliot signed the Waiver.  (Exhibit "B")  To put this in

perspective, the only person who "lost" as a result of the "improper notarization" is the notary who

created the second set of documents  and potentially her employers.  The persons who likely would3

have benefitted from the "fraud," theoretically, were the beneficiaries of the Trust because no Trust
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assets would need to be depleted in closing the Estate.  As there were no assets in the Estate at the

time, funds would have been taken from the Shirley Bernstein Trust to pay the additional legal fees

and costs that would have been incurred trying to start anew the process of closing the Estate, and

ultimately those potentially substantial expenses would have been borne by the beneficiaries.

15. Under the Probate Code, section 731.302, an interested person may waive the

requirements of the code, including an accounting.  That is precisely what Eliot and the others did.

There does not appear to be any provision allowing the waiver to be revoked.  Under a similar

provision in the Trust Code, section 736.0813(2), a qualified beneficiary who has waived the

trustee's duty to account "may withdraw a waiver previously given"; however, such withdrawal of

a prior waiver must be in writing and "[w]ithdrawals of prior waivers are effective only with respect

to accountings for future periods."  Thus, even if the Court to allow Eliot to withdraw his waiver

in the Estate proceeding, which it should not, that should only apply to future accountings.  Thus,

Eliot still will have waived his right to an accounting of anything Simon did from Shirley's death on

December 8, 2010, to at least Simon's death on September 13, 2012, and more accurately until the

date of Eliot's written withdrawal of his waiver.  Regardless, from and after Simon's death there were

no assets in Shirley's estate; nothing to account for; and nothing to distribute.  There simply is no

practical need for an accounting, other than to cause an additional expense.

16. Importantly, the nonsense with the waivers played no role in altering the disposition

of the assets of Shirley's Estate, because those assets already had been disposed of by Simon

Bernstein.  It is absurd that Eliot continues to use this improper notarization as some evidence of a

massive fraud and conspiracy against him, when the evidence and the facts, and logic and common

sense, are clearly to the contrary. 
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17.  At the time of his appointment, the Successor Personal Representative received no

assets and administered no claims because, while Simon was alive, he disposed of all assets

(believed to tangible personal property only) and resolved all claims (if any) which were presented.

There was nothing left in the Estate.  There were no estate taxes due (Shirley died in 2010) and

Simon had paid or caused to be paid all claims and expenses of administration.  More than two years

has passed since Shirley's death, so there can and  will be no more claims.  There currently are no

assets in the Estate and no reason for it to remain open.

18. Although this Court reopened the Estate, the Successor Personal Representative has

possession of no assets and never has, and is aware of no liabilities.  The Successor Personal

Representative will never have any assets to distribute because there are no assets and anything

which conceivably could have existed on the date of Shirley's death, would have been transferred

to Simon as her surviving spouse under the terms of her Will.  Any such assets Simon retained as

of his death would now be in Simon's estate.  Thus, there is and will be nothing in this Estate.

19. Moreover, it would be virtually impossible for anyone to conduct an accurate

accounting, because no one – including the Successor Personal Representative – knows exactly what

assets were in the Estate at the time of Shirley's death.  Simon had the sole and absolute right to all

such assets, either as sole beneficiary of her tangible personal property or as the initial Successor

Trustee of the Shirley Trust, and Simon shared none of that information with his children.  

20. The Estate seeks an order of this Court, based upon the genuineness of the Waivers

signed while Simon was alive, to enforce the Waivers and close this Estate.  Doing so will avoid an

inordinate waste of resources.  Thus, the Successor Personal Representative requests that the Court

enforce the Waivers signed by all beneficiaries, re-close this Estate, and bring an end to this tragedy.
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WHEREFORE, the Successor Personal Representative respectfully requests the entry of an

Order re-closing this Estate; discharging the Successor Personal Representative and releasing the

surety on any bond which the Successor Personal Representative may have posted in this proceeding;

and granting such other relief as it just.

Under penalties of perjury, I declare that I have read the foregoing, and the facts
alleged are true to the best of my knowledge and belief.

/s/   Ted S. Bernstein  (see attached)            
Ted S. Bernstein
Successor Personal Representative

Dated this 2nd day of September, 2014.

CERTIFICATE OF SERVICE

I CERTIFY that a copy of the foregoing has been furnished to parties listed on attached

Service List by: G Facsimile and U.S. Mail; G U.S. Mail; G E-mail Electronic Transmission; G

FedEx; G Hand Delivery this 2nd day of September, 2014.

MRACHEK, FITZGERALD, ROSE, 
KONOPKA, THOMAS & WEISS, P.A.
505 South Flagler Drive, Suite 600
West Palm Beach, FL 33401
(561) 655-2250 Telephone /(561) 655-5537 Facsimile
email: arose@mrachek-law.com
Attorneys for Ted S. Bernstein

By:  /s/ Alan B. Rose                                        
Alan B. Rose (Fla. Bar No.  961825)
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SERVICE LIST

Eliot Bernstein, individually
and Eliot and Candice Bernstein, 
   as Parents and Natural Guardians of
    D.B., Ja. B. and Jo. B, Minors
2753 NW 34th Street
Boca Raton, FL 33434
(561) 245-8588 - Telephone
(561) 886-7628 - Cell
(561) 245-8644 - Facsimile
Email: Eliot I. Bernstein (iviewit@iviewit.tv)

John P. Morrissey, Esq.
330 Clematis Street, Suite 213
West Palm Beach, FL 33401
(561) 833-0766 - Telephone
(561) 833-0867 - Facsimile
Email: John P. Morrissey
(john@jmorrisseylaw.com)
Counsel for Molly Simon, Alexandra Bernstein,
Eric Bernstein, Michael Bernstein

William H. Glasko, Esq.
Golden & Cowan, P.A.
17345 S. Dixie Highway
Palmetto Bay, FL 33157
(305) 856-5440 - Telephone
(305) 856-9388 - Facsimile
Email: wglasko@palmettobaylaw.com 
Counsel for Lisa Sue Friedstein, individually and
as trustee for her children, and as natural guardian
for M.F. and C.F., Minors; Jill Marla Iantoni,
individually and as trustee for her children, and as
natural guardian for J.I. a minor

Benjamin P. Brown, Esq.
Matwiczyk & Brown, LLP
625 North Flagler Drive, Suite 401
West Palm Beach, FL 33401
(561) 651-4004 - Telephone
(561) 651-4003 - Facsimile
Email: attorneys@matbrolaw.com 

Peter M. Feaman, Esq.
Peter M. Feaman, P.A.
3695 West Boynton Beach Blvd., Suite 9
Boynton Beach, FL  33436
(561) 734-5552 - Telephone
(561) 734-5554 - Facsimile
Email:  pfeaman@feamanlaw.com;
 service@feamanlaw.com; 
mkoskey@feamanlaw.com 
Counsel for William Stansbury

Irwin J. Block, Esq.
700 South Federal Highway, Suite 200
Boca Raton, FL 33432
(561) 910-3071 - Telephone
(561) 910-3080 - Facsimile
Email: ijb@ijblegal.com
Counsel for Tescher & Spallina

Robert Spallina, Esq.
Donald Tescher, Esq.
Tescher & Spallina
Wells Fargo Plaza
925 South Federal Hwy
Suite 500
Boca Raton, Florida 33432










































































































































