
# 3116996 v2

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA

PROBATE DIVISION

CASE NO.: 502014CP002815XXXXSB (IY)

OPPENHEIMER TRUST COMPANY
OF DELAWARE, in its capacity as
Resigned Trustee of the Simon Bernstein
Irrevocable Trusts created for the benefit
of Joshua, Jake and Daniel Bernstein,

Petitioner,

vs.

ELIOT AND CANDICE BERNSTEIN,
in their capacity as parents and natural
guardians of JOSHUA, JAKE AND
DANIEL BERNSTEIN, minors,

Respondents.
_/

OPPENHEIMER TRUST COMPANY OF DELAWARE’S MOTION FOR
SUMMARY JUDGMENT AS TO COUNT I OF ITS PETITION

Petitioner, OPPENHEIMER TRUST COMPANY OF DELAWARE (“Oppenheimer”),

as the resigned trustee of three irrevocable trusts created by Simon Bernstein for the benefit of

his grandchildren, Joshua, Jake and Daniel Bernstein, moves for summary judgment as to

Count I of its Petition, and in support hereof, submits the following memorandum of law:

I. NATURE OF COUNT I

On May 26, 2014, Oppenheimer resigned as Trustee of three irrevocable trusts created

by the late Simon Bernstein for the benefit of his grandchildren, Joshua, Jake and Daniel

Bernstein on September 7, 2006 (the “Grandchildren Trusts”). In Count I of its Petition,
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Oppenheimer seeks instructions as to where to deliver the trust property now that it has

resigned.

The material facts supporting Oppenheimer’s claim under Count I are simple and

incontrovertible: (i) Oppenheimer resigned as Trustee (as the Grandchildren Trusts and the

Florida Trust Code permit as a matter of right); (ii) there is no successor trustee to whom

Oppenheimer can deliver the trust property; and (iii) the Court has the authority and duty to

either appoint a successor trustee to receive the trust property, or terminate the Grandchildren

Trusts and deliver their assets to the minor beneficiaries, through their natural guardians or a

guardian of the property.

In their Answer to the Petition, Eliot And Candice Bernstein, as the parents and natural

guardians of Joshua, Jake And Daniel Bernstein, state that they are “without knowledge” as to

the material allegations of Count I, and raise no affirmative defenses to Count I. Because there

are no genuine issues of material fact concerning Oppenheimer’s resignation or its right to

obtain directions regarding the delivery of trust property to a successor, summary judgment as

to Count I should be granted.

II. UNDISPUTED MATERIAL FACTS

1. Joshua, Jake and Daniel Bernstein, all minors, are the sole beneficiaries of the

Grandchildren Trusts, copies of which are attached hereto as Exhibits “A” through “C.”

A. Oppenheimer’s Appointment As Successor Trustee

2. In 2010, following the resignation/removal of prior trustees of the Grandchildren

Trusts, Eliot and Candice Bernstein, as the parents and natural guardians of Joshua, Jake and

Daniel Bernstein, filed Petitions to Appoint Successor Trustee for each of the Grandchildren

Trusts in Palm Beach County Circuit Court, Case Nos. 502010CP003123XXXXSB,

502010CP003125XXXXSB and 502010CP003128XXXXSB. Copies of the dockets for these
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cases are attached hereto as Exhibits “D” through “F.” Oppenheimer requests that the Court

take judicial notice of the dockets pursuant to §§ 90.201(1), 90.202(6) and/or 90.202(12),

Florida Statutes.

3. On July 8, 2010, the Honorable Martin H. Colin entered Final Orders on

Petition to Appoint Successor Trustee, appointing Oppenheimer Trust Company as the

successor trustee of each of the Grandchildren Trusts. Copies of those Orders are attached

hereto as Composite Exhibits “G” through “I.” Oppenheimer requests that the Court take

judicial notice of the Final Orders pursuant to §§ 90.201(1) and/or 90.202(6), Florida Statutes.1

4. On July 30, 2010, Oppenheimer Trust Company accepted the Court’s

appointments and began serving as Trustee of the Grandchildren Trusts. See Exhibit K (the

Affidavit of Oppenheimer representative Hunt Worth authenticating the three “Acceptance”

documents signed by him on July 30, 2010).2

B. Oppenheimer’s Resignation As Trustee

5. On April 22, 2014 Oppenheimer gave notice that it was resigning as trustee as a

matter of right. See Exhibit “M” (Oppenheimer’s April 22, 2014 “Notice of Resignation”).

The resignation became effective on May 26, 2014 pursuant to the terms of the Grandchildren

Trusts, the Florida Trust Code and the Notice of Resignation.

1 Eliot and Candice Bernstein intend to dispute whether OPPENHEIMER was properly appointed as the “legal
Trustee” of the Grandchildren Trusts (thus capable of now passing control of the Grandchildren Trusts to another).
See Exhibit “J” (particularly, the e-mail from Eliot Bernstein sent on August 25, 2014 at 10:21 AM). However,
OPPENHEIMER’s status as the “legal Trustee” has already been determined by this Court in 2010. The
Bernsteins, who were parties to the 2010 proceedings, are barred from re-litigating that issue here.

2 “Oppenheimer Trust Company” was merged into “Oppenheimer Trust Company of Delaware” effective
December 20, 2103. See Exhibit “L.” Oppenheimer requests that the Court take judicial notice of the information
contained in Exhibit “L” pursuant to §§ 90.202(5), 90.202(12) and/or 90.202(13), Florida Statutes.
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C. The Present Lack Of A Trustee

6. In the Notice of Resignation, Oppenheimer advised the beneficiaries, through

their parents, Eliot and Candice Bernstein, of their right and obligation to appoint a successor

trustee. They have not done so.

7. Other than the limited “resigned trustee” role Oppenheimer continues to have

pursuant to § 736.0707, Florida Statutes, the Grandchildren Trusts are without a trustee.

III. ARGUMENT

8. The Trusts provide, in relevant part, as follows:

9. Similarly, Fla. Stat. § 736.0705, entitled “Resignation of trustee,” provides, in

relevant part, as follows:

(1) A trustee may resign:

(a) Upon at least 30 days' notice to the qualified beneficiaries, the settlor, if living,
and all cotrustees…

10. Fla. Stat. § 736.0704, entitled “Vacancy in trusteeship; appointment of

successor,” provides, in relevant part, as follows:

(3) A vacancy in a trusteeship of a noncharitable trust that is required to be filled
must be filled in the following order of priority:
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(a) By a person named or designated pursuant to the terms of the trust to act as
successor trustee.

(b) By a person appointed by unanimous agreement of the qualified beneficiaries.

(c) By a person appointed by the court.

11. Finally, Fla. Stat. § 736.0707 requires a resigned trustee to deliver trust property

to a successor trustee or other person entitled to the property, and provides that the resigned

trustee has the duties of a trustee, and the power necessary to protect the trust property, until the

property is so delivered.

12. Oppenheimer, as the resigned trustee, is required to deliver the Trust property in

its possession to a successor trustee or another authorized person.

13. Because Candice and Eliot Bernstein, as the natural guardians of the

beneficiaries, have failed to appoint a successor trustee, the Court must either (i) appoint a

successor trustee to whom Oppenheimer shall deliver the Trust property or (ii) terminate the

Trusts and direct Oppenheimer to deliver the Trust property to the minor beneficiaries, through

their natural guardians or a guardian of the property.3

3 Whether Eliot and Candice Bernstein should be given control of their children’s assets or whether a guardian of
the property should be appointed is a question which OPPENHEIMER leaves to the sound judgment of the Court.
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IV. CONCLUSION

For all of the foregoing reasons, Oppenheimer requests summary judgment authorizing

and directing Oppenheimer, as the resigned trustee, to transfer all property held by the

Grandchildren Trust to a designated person or entity, an award of attorneys’ fees and costs

under the Grandchildren Trusts and the Trust Code, and such other relief as is just and proper.

Respectfully submitted,

GRAYROBINSON, P.A.
Attorneys for Petitioner
225 N.E. Mizner Boulevard, Suite 500
Boca Raton, FL 33432
Telephone: (561) 368-3808

By: /s/ Steven A. Lessne
Steven A. Lessne, Esq.
Florida Bar No. 107514
steven.lessne@gray-robinson.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via e-

mail to all parties on the attached Service List this 29th day of August, 2014.

/s/ Steven A. Lessne
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SERVICE LIST

Eliot Bernstein
2753 N.W. 34th Street
Boca Raton, FL 33434
ivewit@ivewit.tv
ivewit@gmail.com

Candice Bernstein
2753 N.W. 34th Street
Boca Raton, FL 33434
tourcandy@gmail.com


















































































































































































































