
IN THE CIRCUIT COURT OF THE

FIFTEENTH JUDICIAL CIRCUIT, IN AND

FOR PALM BEACH COUNTY, FLORIDA.

CASE NO. 502012CP004391XXXXSB

CP - Probate

IN RE:

ESTATE OF SIMON L. BERNSTEIN,

_________________________________/

TRUSTEE'S MOTION TO DISMISS PETITION TO REMOVE 

TED S. BERNSTEIN AS SUCCESSOR TRUSTEE OF THE

SIMON BERNSTEIN REVOCABLE TRUST

Trustee, Ted S. Bernstein (the "Trustee") moves to dismiss the Petition to Remove Ted S.

Bernstein, as Successor Trustee of the Simon L. Bernstein Amended and Restated Trust (the

"Petition"), and states:

1. William Stansbury ("Stansbury"), a potential creditor of the Estate, filed the Petition

seeking to remove the Trustee of the Simon L. Bernstein Trust  (the "Trust").  Stansbury has filed

a motion requesting a hearing on this matter.  The hearing on the Petition will require discovery and

a lengthy evidentiary hearing.  All of that can and should be avoided because Stansbury's Petition

should be immediately dismissed.  First, there is no action filed in accordance with § 736.0201(1).

Therefore, this is no jurisdiction to hear this matter.

2. Secondly, Stansbury is not a beneficiary of the Trust, and obviously is not the

personal representative of the Estate.  Therefore, he lacks standing to seek to remove the Trustee.

In fact, Stansbury has no relationship at all to the Trust.  Stansbury solely claims to be a creditor of

the Estate.  Pursuant to Florida law, while Stansbury may have a claim against the Estate, he has no

claim against, or interest in, the Trust.   As such, he has no standing to bring the instant Petition, and

the Petition should be dismissed. 
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1While Stansbury claims he is a creditor of the Estate, he does not assert that he is a creditor

of the Trust. 
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MEMORANDUM OF LAW

Pursuant to statute, only a "settlor, a cotrustee, or a beneficiary may request the court to

remove a trustee."  Fla. Stat. § 736.0706(1).  Stansbury is neither of these, which ends the analysis.

Stansbury asserts that, "as a claimant and creditor of the Estate, which claim exceeds the

value of the assets of the Simon Bernstein Estate, [Stansbury] has a beneficial interest in the Trust

because, to the extent that the assets of Simon's Estate are insufficient to pay his claim, he has a

contingent interest in the Revocable Trust."  Petition at p. 2.  This assertion is based upon a faulty

application of the law, and does not alter the inescapable fact that he is neither the settlor, a co-

Trustee nor a beneficiary. 

By definition, a creditor is not a beneficiary.  Pursuant to Fla. Stat. § 736.0103, a beneficiary

is defined as "a person who has a present or future beneficial interest in a trust, vested or contingent,

or who holds a power of appointment over  trust property in a capacity other than that of trustee."

 Fla. Stat. § 736.0103(4).  "The word 'creditor' is generally defined as a person to whom a debt is

owing by another person, who is a debtor.  Thus a creditor is one who holds a claim."  Summit Pool

Supplies, Inc. v. Price, 461 So. 2d 272, 273 (Fla. 5th DCA 1985).1   

Stansbury admits that he is a creditor of the Estate.  Any claim he may have lies against the

Estate.  He has no claim – present or future, vested or contingent – against the Trust because,

pursuant to Florida law, only the personal representative of the estate may demand funds from a

revocable trust to pay the obligations of the estate.  Fla. Stat. § 736.05053 ("A trustee of a trust

described in s. 733.707(3) shall pay to the personal representative of a settlor's estate any amounts
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that the personal representative certifies in writing to the trustee are required to pay the expenses

of the administration and obligations of the settlor's estate.")(emphasis added).  Only the personal

representative is entitled to seek payment from the trustee of a trust.  Fla. Stat. §733.607(2).  There

is no provision allowing a creditor of an estate to seek payment from a trust. 

Stansbury's argues that the under section 736.05053 the Trust may be liable for obligations

of the Estate, including payment of his claim if it exceeds the value of the Estate's assets.  While that

may be true, only the personal representative may make such demands.  Stansbury, as a creditor of

the Estate, has no right or authority to demand payment from the Trust.  Thus, as Stansbury is not

entitled to petition the Court to remove the Trustee pursuant to Fla. Stat. § 736.0706(1), he has no

standing to have filed the Petition.

WHEREFORE, for the foregoing reasons, the Trustee respectfully requests this Court dismiss

the Petition. 
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