
 

 

 

 

EXHIBIT A 
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   IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
SIMON BERNSTEIN IRREVOCABLE ) 
INSURANCE TRUST DTD 6/21/95,  ) 
by Ted S. Bernstein, its Trustee, Ted   ) 
Bernstein, an individual,   )    
Pamela B. Simon, an individual,    ) 
Jill Iantoni, an individual and Lisa S.  )  
Friedstein, an individual.   ) 

         ) 
Plaintiff, ) Case No. 13 cv 3643 

      ) Honorable Amy J. St. Eve  
      ) Magistrate Mary M. Rowland 
v.        )       
      ) 
HERITAGE UNION LIFE INSURANCE ) 
COMPANY,      )   
      )  
    Defendant, )  
----------------------------------------------------   )   
HERITAGE UNION LIFE INSURANCE )   
COMPANY     )  

                                    )  
)           

                                    )            
      ) 
       Counter-Plaintiff     ) 
      ) 
v.      ) 
      ) 
SIMON BERNSTEIN IRREVOCABLE ) 
TRUST DTD 6/21/95    ) 
      ) 
     Counter-Defendant   ) 
and,      ) 
      ) 
FIRST ARLINGTON NATIONAL BANK   ) 
as Trustee of S.B. Lexington, Inc. Employee ) 
Death Benefit Trust, UNITED BANK OF     ) 
ILLINOIS, BANK OF AMERICA,   ) 
Successor in interest to LaSalle National ) 
Trust, N.A., SIMON BERNSTEIN TRUST, ) 
N.A., TED BERNSTEIN, individually and ) 
as purported Trustee of the Simon Bernstein ) 
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Irrevocable Insurance Trust Dtd 6/21/95,      ) 
and ELIOT BERNSTEIN              ) 

     ) 
 Third-Party Defendants. )   

________________________________ ) 
      ) 
ELIOT IVAN BERNSTEIN,              ) 
      ) 

Cross-Plaintiff  )  
      ) 
v.      ) 
      ) 
TED BERNSTEIN, individually and   ) 
as alleged Trustee of the Simon Bernstein  ) 
Irrevocable Insurance Trust Dtd, 6/21/95 ) 
      ) 
     Cross-Defendant   ) 
and,      ) 
      ) 
PAMELA B. SIMON, DAVID B.SIMON,    ) 
both Professionally and Personally  ) 
ADAM SIMON, both Professionally and      ) 
Personally, THE SIMON LAW FIRM,  ) 
TESCHER & SPALLINA, P.A.,    ) 
DONALD TESCHER, both Professionally ) 
and Personally, ROBERT SPALLINA,  ) 
both Professionally and Personally,   ) 
LISA FRIEDSTEIN, JILL IANTONI ) 
S.B. LEXINGTON, INC. EMPLOYEE ) 
DEATH BENEFIT TRUST, S.T.P.   ) 
ENTERPRISES, INC. S.B. LEXINGTON,   ) 
INC., NATIONAL SERVICE   ) 
ASSOCIATION (OF FLORIDA),  )      
NATIONAL SERVICE ASSOCIATION )   
(OF ILLINOIS) AND JOHN AND JANE ) 
DOES      )  

     ) 
Third-Party Defendants.  )   

________________________________ ) 
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PLAINTIFFS’ FIRST AMENDED COMPLAINT 

 
NOW COMES Plaintiffs, SIMON BERNSTEIN IRREVOCABLE INSURANCE 

TRUST dtd 6/21/95,  and TED BERNSTEIN, as Trustee, (collectively referred to as 

“BERNSTEIN TRUST”), TED BERNSTEIN, individually, PAMELA B. SIMON, individually, 

JILL IANTONI, individually, and LISA FRIEDSTEIN, individually, by their attorney, Adam M. 

Simon, and complaining of Defendant, HERITAGE UNION LIFE INSURANCE COMPANY, 

(“HERITAGE”)  states as follows: 

 
BACKGROUND 

 
1.  At all relevant times, the BERNSTEIN TRUST was a common law irrevocable life 

insurance trust established in Chicago, Illinois, by the settlor, Simon L. Bernstein, (“Simon 

Bernstein” or “insured”) and was formed pursuant to the laws of the state of Illinois. 

2.  At all relevant times, the BERNSTEIN TRUST was a beneficiary of a life insurance 

policy insuring the life of Simon Bernstein, and issued by Capitol Bankers Life Insurance 

Company as policy number 1009208  (the “Policy”).  

3.  Simon Bernstein’s spouse, Shirley Bernstein, was named as the initial Trustee of the 

BERNSTEIN TRUST.  Shirley Bernstein passed away on December 8, 2010, predeceasing 

Simon Bernstein. 

4.  The successor trustee, as set forth in the BERNSTEIN TRUST agreement is Ted 

Bernstein.     

5. The beneficiaries of the BERNSTEIN TRUST as named in the BERNSTEIN TRUST 

Agreement are the children of Simon Bernstein.   
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6.  Simon Bernstein passed away on September 13, 2012, and is survived by five adult 

children whose names are Ted Bernstein, Pamela Simon, Eliot Bernstein, Jill Iantoni, and Lisa 

Friedstein.  By this amendment, Ted Bernstein, Pamela Simon, Jill Iantoni and Lisa Friedstein 

are being added as co-Plaintiffs in their individual capacities. 

7.  Four out five of the adult children of Simon Bernstein, whom hold eighty percent of 

the beneficial interest of the BERNSTEIN TRUST have consented to having Ted Bernstein, as 

Trustee of the BERNSTEIN TRUST, prosecute the claims of the BERNSTEIN TRUST as to the 

Policy proceeds at issue.  

8.  Eliot Bernstein, the sole non-consenting adult child of Simon Bernstein, holds the 

remaining twenty percent of the beneficial interest in the BERNSTEIN TRUST, and is 

representing his own interests and has chosen to pursue his own purported claims, pro se, in this 

matter. 

 9.  The Policy was originally purchased by the S.B. Lexington, Inc. 501(c)(9) VEBA 

Trust (the “VEBA”) from Capitol Bankers Life Insurance Company (“CBLIC”) and was 

delivered to the original owner in Chicago, Illinois on or about December 27, 1982. 

10.  At the time of the purchase of the Policy, S.B. Lexington, Inc., was an Illinois 

corporation owned, in whole or part, and controlled by Simon Bernstein.   

11.  At the time of purchase of the Policy, S.B. Lexington, Inc. was an insurance 

brokerage licensed in the state of Illinois, and Simon Bernstein was both a principal and an 

employee of S.B. Lexington, Inc. 

12.  At the time of issuance and delivery of the Policy, CBLIC was an insurance company 

licensed and doing business in the State of Illinois.    
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13.  HERITAGE subsequently assumed the Policy from CBLIC and thus became the 

successor to CBLIC as “Insurer” under the Policy and remained the insurer including at the time 

of Simon Bernstein’s death.  

14.  In 1995, the VEBA, by and through LaSalle National Trust, N.A., as Trustee of the 

VEBA, executed a beneficiary change form naming LaSalle National Trust, N.A., as Trustee, as 

primary beneficiary of the Policy, and the BERNSTEIN TRUST as the contingent beneficiary. 

15.  On or about August 26, 1995, Simon Bernstein, in his capacity as member or 

auxiliary member of the VEBA, signed a VEBA Plan and Trust Beneficiary Designation form 

designating the BERNSTEIN TRUST as the “person(s) to receive at my death the Death Benefit 

stipulated in the S.B. Lexington, Inc. Employee Death Benefit and Trust and the Adoption Form 

adopted by the Employer”. 

16.  The August 26, 1995 VEBA Plan and Trust Beneficiary Designation form signed by 

Simon Bernstein evidenced Simon Bernstein’s intent that the beneficiary of the Policy proceeds 

was to be the BERNSTEIN TRUST. 

17.  S.B. Lexington, Inc. and the VEBA were voluntarily dissolved on or about April 3, 

1998. 

18.  On or about the time of the dissolution of the VEBA in 1998, the Policy ownership 

was assigned and transferred from the VEBA to Simon Bernstein, individually.  

19.  From the time of Simon Bernstein’s designation of the BERNSTEIN TRUST as the 

intended beneficiary of the Policy proceeds on August 26, 1995, no document was submitted by 

Simon Bernstein (or any other Policy owner) to the Insurer which evidenced any change in his 

intent that the BERNSTEIN TRUST was to receive the Policy proceeds upon his death. 
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20.  At the time of his death, Simon Bernstein was the owner of the Policy, and the 

BERNSTEIN TRUST was the sole surviving beneficiary of the Policy.  

21. The insured under the Policy, Simon Bernstein, passed away on September 13, 2012, 

and on that date the Policy remained in force. 

22.  Following Simon Bernstein’s death, the BERNSTEIN TRUST, by and through its 

counsel in Palm Beach County, FL, submitted a death claim to HERITAGE under the Policy 

including the insured’s death certificate and other documentation. 

COUNT I 

BREACH OF CONTRACT 

23.  Plaintiff, the BERNSTEIN TRUST, restates and realleges the allegations contained 

in ¶1-¶22 as if fully set forth as ¶23 of Count I. 

24.  The Policy, by its terms, obligates HERITAGE to pay the death benefits to the 

beneficiary of the Policy upon HERITAGE’S receipt of due proof of the insured’s death.  

25.  HERITAGE breached its obligations under the Policy by refusing and failing to pay 

the Policy proceeds to the BERNSTEIN TRUST as beneficiary of the Policy despite 

HERITAGE’S receipt of due proof of the insured’s death. 

26.  Despite the BERNSTEIN TRUST’S repeated demands and its initiation of a breach 

of contract claim, HERITAGE did not pay out the death benefits on the Policy to the 

BERNSTEIN TRUST instead it filed an action in interpleader and deposited the Policy proceeds 

with the Registry of the Court. 

27.  As a direct result of HERITAGE’s refusal and failure to pay the Policy proceeds to 

the BERNSTEIN TRUST pursuant to the Policy, Plaintiff has been damaged in an amount equal 

to the death benefits of the Policy plus interest, an amount which exceeds $1,000,000.00. 
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WHEREFORE, PLAINTIFF, the BERNSTEIN TRUST prays for a judgment to be 

entered in its favor and against Defendant, HERITAGE, for the amount of the Policy proceeds 

on deposit with the Registry of the Court (an amount in excess of $1,000,000.00) plus costs and 

reasonable attorneys’ fees together with such further relief as this court may deem just and 

proper. 

COUNT II 

DECLARATORY JUDGMENT 

28.  Plaintiff, the BERNSTEIN TRUST, restates and realleges the allegations contained 

in ¶1-¶27 above as ¶28 of Count II and pleads in the alternative for a Declaratory Judgment. 

29.  On or about June 21, 1995, David Simon, an attorney and Simon Bernstein’s son-in-

law, met with Simon Bernstein before Simon Bernstein went to the law offices of Hopkins and 

Sutter in Chicago, Illinois to finalize and execute the BERNSTEIN TRUST Agreement. 

30.  After the meeting at Hopkins and Sutter, David B. Simon reviewed the final version 

of the BERNSTEIN TRUST Agreement and personally saw the final version of the 

BERNSTEIN TRUST Agreement containing Simon Bernstein’s signature. 

31.  The final version of the BERNSTEIN TRUST Agreement named the children of 

Simon Bernstein as beneficiaries of the BERNSTEIN TRUST, and unsigned drafts of the 

BERNSTEIN TRUST Agreement confirm the same. 

32.  The final version of the BERNSTEIN TRUST Agreement named Shirley Bernstein, 

as Trustee, and named Ted Bernstein as, successor Trustee. 

33.  As set forth above, at the time of death of Simon Bernstein, the BERNSTEIN 

TRUST was the sole surviving beneficiary of the Policy. 
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34.  Following the death of Simon Bernstein, neither an executed original of the 

BERNSTEIN TRUST Agreement nor an executed copy could be located by Simon Bernstein’s 

family members. 

35.  Neither an executed original nor an executed copy of the BERNSTEIN TRUST 

Agreement has been located after diligent searches conducted as follows: 

i)  Ted Bernstein and other Bernstein family members of Simon Bernstein’s home and 

business office;  

ii)   the law offices of Tescher and Spallina, Simon Bernstein’s counsel in Palm Beach 

County, Florida,  

iii)  the offices of Foley and Lardner (successor to Hopkins and Sutter) in Chicago, IL; 

and 

iv)  the offices of The Simon Law Firm.  

36.  As set forth above, Plaintiffs have provided HERITAGE with due proof of the death 

of Simon Bernstein which occurred on September 13, 2012. 

WHEREFORE, PLAINTIFF, the BERNSTEIN TRUST prays for an Order entering a 

declaratory judgment as follows: 

a) declaring that the original BERNSTEIN TRUST was lost and after a diligent search 

cannot be located; 

b) declaring that the BERNSTEIN TRUST Agreement was executed and established by 

Simon Bernstein on or about June 21, 1995; 

c) declaring that the beneficiaries of the BERNSTEIN TRUST are the five children of 

Simon Bernstein;  
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d) declaring that Ted Bernstein, is authorized to act as Trustee of the BERNSTEIN 

TRUST because the initial trustee, Shirley Bernstein, predeceased Simon Bernstein;  

e) declaring that the BERNSTEIN TRUST is the sole surviving beneficiary of the 

Policy; 

f) declaring that the BERNSTEIN TRUST is entitled to the proceeds placed on deposit 

by HERITAGE with the Registry of the Court;  

g) ordering the Registry of the Court to release all of the proceeds on deposit to the   

BERNSTEIN TRUST; and 

h) for such other relief as this court may deem just and proper. 

COUNT III 
 

RESULTING TRUST 
 

37.  Plaintiffs restate and reallege the allegations contained in ¶1-¶36 of Count II as ¶37 

of Count III and plead, in the alternative, for imposition of a Resulting Trust. 

38.  Pleading in the alternative, the executed original of the BERNSTEIN TRUST 

Agreement has been lost and after a diligent search as detailed above by the executors, trustee 

and attorneys of Simon Bernstein’s estate and by Ted Bernstein, and others, its whereabouts 

remain unknown. 

39.  Plaintiffs have presented HERITAGE with due proof of Simon Bernstein’s death, 

and Plaintiff has provided unexecuted drafts of the BERNSTEIN TRUST Agreement to 

HERITAGE. 

40.  Plaintiffs have also provided HERITAGE with other evidence of the BERNSTEIN 

TRUST’S existence including a document signed by Simon Bernstein that designated the 

BERNSTEIN TRUST as the ultimate beneficiary of the Policy proceeds upon his death. 
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41.  At all relevant times and beginning on or about June 21, 1995, Simon Bernstein 

expressed his intent that (i) the BERNSTEIN TRUST was to be the ultimate beneficiary of the 

life insurance proceeds; and (ii) the beneficiaries of the BERNSTEIN TRUST were to be the 

children of Simon Bernstein.  

42.  Upon the death of Simon Bernstein, the right to the Policy proceeds immediately 

vested in the beneficiary of the Policy. 

43.  At the time of Simon Bernstein’s death, the beneficiary of the Policy was the 

BERNSTEIN TRUST. 

44.  If an express trust cannot be established, then this court must enforce Simon 

Bernstein’s intent that the BERNSTEIN TRUST be the beneficiary of the Policy; and therefore 

upon the death of Simon Bernstein the rights to the Policy proceeds immediately vested in a 

resulting trust in favor of the five children of Simon Bernstein.  

45.   Upon information and belief, Bank of America, N.A., as successor Trustee of the 

VEBA to LaSalle National Trust, N.A., has disclaimed any interest in the Policy. 

46.       In any case, the VEBA terminated in 1998 simultaneously with the dissolution of 

S.B. Lexington, Inc. 

47.       The primary beneficiary of the Policy named at the time of Simon Bernstein’s 

death was LaSalle National Trust, N.A. as “Trustee” of the VEBA.  

48.       LaSalle National Trust, N.A., was the last acting Trustee of the VEBA and was 

named beneficiary of the Policy in its capacity as Trustee of the VEBA. 

49.  As set forth above, the VEBA no longer exists, and the ex-Trustee of the 

dissolved trust, and upon information and belief, Bank Of America, N.A., as successor to LaSalle 

National Trust, N.A. has disclaimed any interest in the Policy. 
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50.   As set forth herein, Plaintiff has established that it is immediately entitled to the life 

insurance proceeds HERITAGE deposited with the Registry of the Court. 

51.  Alternatively, by virtue of the facts alleged herein, HERITAGE held the Policy 

proceeds in a resulting trust for the benefit of the children of Simon Bernstein and since 

HERITAGE deposited the Policy proceeds the Registry, the Registry now holds the Policy 

proceeds in a resulting trust for the benefit of the children of Simon Bernstein. 

WHEREFORE, PLAINTIFFS pray for an Order as follows: 

a) finding that the Registry of the Court holds the Policy Proceeds in a Resulting Trust 

for the benefit of the five children of Simon Bernstein, Ted Bernstein, Pamela Simon, 

Eliot Ivan Bernstein, Jill Iantoni and Lisa Friedstein; and 

b) ordering the Registry of the Court to release all the proceeds on deposit to the   

Bernstein Trust or alternatively as follows: 1) twenty percent to Ted Bernstein; 2) 

twenty percent to Pam Simon; 3) twenty percent to Eliot Ivan Bernstein; 4) twenty 

percent to Jill Iantoni; 5) twenty percent to Lisa Friedstein 

c) and for such other relief as this court may deem just and proper. 

                       By: s/Adam M. Simon 
Adam M. Simon (#6205304)   

 303 E. Wacker Drive, Suite 210  
      Chicago, IL 60601 
      Phone: 313-819-0730 
      Fax: 312-819-0773 
      E-Mail: asimon@chicagolaw.com 

Attorneys for Plaintiffs and Third-Party 
Defendants 
Simon L. Bernstein Irrevocable Insurance Trust 
Dtd 6/21/95; Ted Bernstein as Trustee, and 
individually, Pamela Simon, Lisa Friedstein 
and Jill Iantoni 
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