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CHAIRMAN SAMPSON: First  of  a l -1,  I

wanted to say good morning and thanks to

thOSe whO have Come Out I  n nA r1- i  r - ' i  na I  e ' i  n

t ,h is hear ing wi th respect to looking at  the

j  udic ia l  nominat ion wi th respect Lo t .he

process with respect to the Chief  , . Iudge and

also the Court  of  Appeals.

I  want to introduce my col leagues. To

m\./  I  ef  I  Sena l -ar  (Jortrco Maz) erz,  l -  he f  ankefI  vv v! : ,9 4L4'

on the Judic iary Commit tee. And al-so

Senat,or Winner,  a l -so a member of  t ,he

. Iudic iary Commit tee.

And, you know, f f iy  purpose with respect

this hear ing today is just  reaI ly to

invest igate the process of  select ing judges

for the Court  of  Appeals.

Everyone knows, when the Governor

expressed his concern wi th respect to the

l ist  that  he was presented with respect to

making this select ion,  that  h is concern was

there were real ly no women on that 1ist .

And also Senator Mal-colm Smith

expressed a very deep concern,  because the

issue of  when you look at .  the populat ion of
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the Stat ,e of  New york and you look at  the

inroads that women have made throughout th is

country,  i t  was rea11y a sad day that a

woman was not included on that I is t .

And just  looking at  some of the

stat ist ics,  when you're looking at

18 percent of  the populat ion are

Afr ican-Americans and only 9 percent are

comprised within the judic iary,  I6 percent

of  the populat . ion are Hispanics,  and only

4 percent are comprised in the judictary,

and Asians, which are 22 percent of  a l_1 law

students,  yet  not even compr j_se 1 percent of

those on the bench.

And this issue is not,  about .Tudqe

Lippman, t ,he appointment.  wi th respect to the

Governor made. This issue is about-  cref  t -  i  nrr

into the process and making sure i t  is

ref lect ive of  what,  the populat ion of

New York State l_ooks l  ike ,  and makinq sure

t ,hat we cont inue to keep this process as

independent as possible and we don,t  a1low

pol i t ics into th is select ion process.

This has always been the issue between
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whether we should al- low i  ur ists to be

elect .ed or appointed. And these are the

issues when we al-1ow pol i t , ics to enter into

the appointment.  and selor ' l -  i  nn ?-\r^r iass a rF

we real1y gett ing an independent judic iary.

So these are some of the concerns that

I  have. And hopeful ly through this

commit tee we are abl-e to ensure a process

that is fa i r ,  thorough, and open to a

var iety of  indiv idual-s,  a var iety of

backgrounds, who can disagree on some things

but should not be punished because of  their

bel ief  s on certai-n issues.

At th is point  in t i -me I 'd l ike to

int . roduce my col league and my fr iend George

Maziarz .

SENATOR MAZIARZ: Thank you very

much ,  Mr.  Chairman. We certainly apprec j -ate

t -ho 
^nh^rt-rrni  

l - rz t -^ h:rra -  1^^^-.1 -^ Cn thiSurrs v- t / I /v!  uurrrLy uv f ravs q rrEqrJrfy

part  i  cul-ar j -  s sue .

We've al-so been j  o ined by my col- leag'ue

Senator Mike Ranzenhofer,  f rom Western

New York.  Senator Ranzenhofer is not iust .  a

new member of  th is commit tee but a new



1

z

3

4

5

6

7

a

9

10

11

I2

13

T4

15

76

T7

18

t9

20

27

22

23

24

6

member of  t .he Senat.e.

So welcome, Senator Ranzenhofer.

(Applause. )

SENATOR MAZIARZ: Wow. you don,t

have much applause in th is business,

part icular ly in one of  these hear ing rooms,

SO

SENATOR WTNNER: Enjoy i t  whi le i t

' l  
^^L^

-LCI.DLI j .

SENATOR MAZTARZ: Enjoy i t  whi le you

arerr  r i  ah+-
v s af  

/

And al_so f  know the chairman of  course

wi l l -  take care of  the introduct i -ons,  but f

know that f  ormer Senat,or ,John Dunne, a

f  ormer chair  of  th is commj_ttee, a long-t ime

member of  the New york State Senate and one

of the sponsors of  the or ig inal  Modern Court

Act in the State of  New york,  is  going to be

test i fy ing today. So iL 's an honor to have

Senator Dunne here.

Thank you.

CHATRMAN SAMPSON: Thank you very

much, SenaLor Maziarz.

At th is point  in t . ime, Senator Winner.
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SENATOR WINNER: Wel l ,  I  just

obviously look forward to hear inq Senator

Dunne and others give t .helr  perspect ive on

how the statute works wi th reqard to the

sel-ect ion process and hope that,  1zou know,

there are ways that we can go forward to

make some changes in th is process that wi l_1

st i l l -  preserve the overr id ing goa1, which is

to make sure t ,hat  those t .hat  are chosen for

the highest posi t j -ons of  Court  of  Appeals

j  ust ice,  associate j  ust ice,  and Chief  Judqe

of the Court  of  Appeals are the highest

qual i f ied indiv iduals that  we can puc on

that high court ,  which is the most

prest ig ious state court  in the Uni ted

States.

CHAIRMAN SAMPSON: Thank you very

much, Senator Winner.

Senator Ranzenhofer?

SENATOR RANZENHOFER: yes, just  a

br ief  comment.  First  of  a l l ,  i t ,s  good to

be here

CHAIRMAN SAMPSON: r  want to make

sure,  d id f  pronounce your name correct ly?
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SENATOR RANZENHOFER: MY wife is

st i l l -  working on that af  t .er  3 0 years /  so

don' t  worrv about i t .

(Laughter.  )

SENATOR RANZENHOFER: But I rm very

interested in th is t .opic because not only am

I a new Senator but also a pract ic ing

attorney who has personal ly gone through t .he

nrocess of  i r rd ie i ,a ' l  nnminat ion and the whole
I / !VVSDD v!  Jus4

process not at  the Court  of  APPeals

1eve1, obviously,  but  have gone through the

process personal ly,  so I 'm very interested

in hear ing some perspect ives on this

part icular issue.

CHAIRMAN SAMPSON: Thank You very

much.

And at  th is point  in t ime, my col-1eaglue

who has j  ust  j  o ined ITle ,  Senator Draz .

Senator Diaz,  do you have anything to

s ay?

SENATOR DIAZ: Thank You. , fust

congraLulat ing you for your chairmanship and

to work together wi th my col l -eagues and just

welcome t .hem.
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CHAfRMAN SAMPSON: Thank you very

much.

And at  th is point  in t ime T just  reaI1y

want to get r ight  int ,o i t .  We have a

witness 1ist ,  but  at  th is point  in t ime I

would l ike to def er to our col- leag:ue,

Senator Dunne, i f  you l ike to come up and

speak, S€nator Dunne.

And we welcome you, Senator Dunne.

SENATOR 'JOHN DUNNE: Thank you,

Mr.  Chairman. I t . 's  qood to be home.

CHAIRMAN SAMPSON: Thank you very

much, Senator Dunne.

SENATOR JOHN DUNNE: Senator Sampson,

members of  the 'Judic iary Commit tee, thank

you on behal f  of  Modern Courts for  holding

this important forum on the judic ia l

nominat ion system for the Court  of  Appeals

and for providing me with the opportuni ty to

nresent test . i -a-"  naF ^nlrz . )n hchal f  of  t .hey!gp9rru 99p9rrrrvrrJ rrvu vrrJJ v l r  v9lrq.

Committee for Modern Courts but also in my

pr ivate capaci ty as a pract ic ing at torney.

As a former Stat ,e Senator and chair  of

th is dist inguished commit tee, and as an
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Assist ,ant  Attorney General_ of  the Uni ted

States at  the Department of  lTust ice Civ i l

Rights Div is ion and a long-t ime ad.vocate for

a commission-based appoj_nt ive system, I  have

given both the subject  of  judic ia l  select ion

and diversi ty a great deal  of  thought.

In fact ,  the last  t ime I  appeared

before th is commit tee was on the subj  ect  of

diversi ty in the judic iary,  a matter of  top

pr ior i ty for  the ent i re community.

Modern Courts has long bel ieved that

the best opportuni t ,y f  or  a diverse j  udic iary

is through a commission-based appoint ive

swstem .  Fst . . l t r - i  :  l ' l  r r  \^rhero l -  ho .=nn^' i  nf  . i  naurru qI / .1/v!rrLrrrY

author i ty is t ,he Governor,  who represents

al l  the people of  our state.  This remains

one of  t .he guiding pr inciples of  our

organizat ion for  more than 50 years,  and the

dlversi ty of  the present.-day Court  of

Appeals demonstrates the success of  that

system.

Let me take you back, i f  I  may, whi le I

was 1n the Senate.  And af ter  many years of

struggle,  in l9 '77 a const i tut ional
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amendment,  wi th st , rong leadership f  rom

then-Governor Carey,  €stabl ished a

commission-based appoint ive system for the

sel-ect ion of  judges of  the Court  of  Appeals.

The bipart . isan support  for  the amendment and

subsequent legis lat , ion der ived from the

bel ief  that  th is system would el iminate the

role of  money, r€duce the inf luence of

pol i t ics,  provide for the most highly

qual i f ied judges, and, f inaI Iy,  promote

diversi ty.

And as you know, the vacancies on the

Court  of  Appeals are f i l - l -ed using this

commission-based appointment system.

Let me f i rst  just  say i t  is  not

screening commit tee, a device which the last

three Governors have ut i l ized for the

Governorrs other judic ia l  appointments and

panels on which I  have served as a screener

I t 's  not  a screening but an appoint ive

system. Candidates submit  their

appl icat ions to the Commission on,Judic ia l

Nominat ion,  a bipart isan body of  72 members

who evaluaLe the candidates,  determine who
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are wel l -qual i f ied,  and forward a l - is t .  of  no

more than seven to the Governor,  who make

choose only f rom that 1ist .  The Governor,s

nominee is then sent to you for

conf i rmat ion.

This year the Commission on Judic ia l

Nominat j -on presented a 1ist .  of  seven

nominees al l  outstanding, but al l  men

for considerat ion for  appointment as Chief

'Judge of  the Court  of  Appeals.  By 1aw, the

Governor selected a nominee from t .hat  l is t

to f i l l  the vacancy creat.ed by the

ret i rement of  Chief  , fudge Kaye.

I  personal ly bel- ieve that t .he select ion

of Jonathan Lippman as our next Chief  ,Judge,

sub j  ect  to your commj-t tee's conf i rmat ion,

was an excel- l -ent .  choice -

The fai lure of  the.Tudic ia l -  Nominat ion

Commission to present even one woman,

however,  was not a fa i lure of  the appoint ive

system. The system has encouraged and

al-  lowed New York to have a diverse Court  of

Appeals for  over 30 years,  something not

shared by many states,  especial ly those who
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suffer the pol i t ical  and economic inf l_uence

that plagues states where el_ect ions to the

state '  s highest court  remain the state l -aw.

One need only look to those states

which elect  their  h ighest j  ud.ges to know

that an appoint ive syst .em is cr i t ical  to

both fa i r  and equal  just ice.  Let  me ci te an

example.

In West Virginia,  ,Just ice Brent

Benjamin of  i ts  Supreme Court  of  Appeals

refused to recuse himsel f  f rom the appeal  of

a $50 mi l l ion jury verdict  even though the

CEO of the lead defendant spent g3 mi l l ion

support ing the judge's campaign.

In Wisconsin,  .Tust ice ButIer was

appointed to the Supreme Court  by t .he

Governor in August 2004, becoming t .he f i rst

Afr ican-American supreme court  just ice in

Wisconsin hist .ory.  He subsequent ly Iost  h is

seat in a highly controversial  and bi t ter

$5 mi l l ion campaign in which a smal_l- town

tr ia l  judge with th in credent ia ls ran a

televis ion advert isement campaign falsely

suggest ing that the only black just ice on
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the state supreme court  had hel_ped to f ree a

black rapist .

And here in New york you may recal1 the

history that  part  of  the impetus for

establ ishing a commission-based appoint ive

system for the Court  of  Appeals was t .he

electoral  defeat in the ear ly 1970s of  the

l-ate and beloved and I  use that term wel l_

because I  worked so closely wi th Judge

Harold Stevens -  -  of  the bel_oved ,Judqe

Harold Stevens, the f i rst  Afr ican-American

to serve on the New York Court  of  Appeals,

by the extremely wel l - - f inanced campaign by

ur i l -  h n^ nr inr  i r rd in. i= ' lYvrer!  r rv y!Jv!  j  uuruJcf , f.an rJ-  l -  
^rn61t

experr_ence.

We get

becomes how

cont inui ty

then to the quest ion,  which

to ensure the integr i ty and

of a system that does work,  that

protects our courts f rom the inf luence of

money, media and those who seek to int .er fere

with the cornerstone democrat ic ideal  of  an

independent judic iary,  even when we f ind

that.  the Commission on Judic ia l  Nominat ion

in t ,h is most recenE, round of  nominat ions has
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negl-ect .ed the important factor of  gender

dive rs i  ty .

The answer is not to change the system,

but for  our elected of f ic ia ls --  the

Governor and the l -eqis l -at , ive leaders who are

empowered to appoint  members of  the

Commission onJudic ia l  Nominat ion,  a long

with the Chief  ,Judge to appoint  those who

ref lect  the diversi tv of  our state and al-so

make their  expectat ions c lear to their

nominees that diversi tv considerat ions must

be a factor in the process.

New York '  s appoint  ive syst .em has

achieved a diverse and dist inquished Court

of  Appeals.  Modern Courts cont inues to

support  that  appoint ive system as the best

means of  ensur ing diversi ty.  And r  hope

that.  you wi l -  1 give us an opportuni  ty dur ing

your del iberat ions so that,  we may have

exchange of  thoughts and pursue once more a

step closer to t rue just ice.

Thank you. You've been very generous.

CHAIRMAN SAMPSON: Senator Dunne,

thank you very much.
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We have a f  ew qt iest ions f  rom the pane1,

and I  th ink Senator Diaz f  i_ rs t  ,

SENATOR DIAZ: Thank you,

Mr.  Chairman.

Good morninq.

SENATOR JOHN DUNNE: Good morni .g,

Senator.

SENATOR DIAZ; l r ' r r r  q: i r l  in readinq

in your statement,  that  there are some words

that.  comes t .o l ight  .  For example,  you said

that,  the purpose of  the commit tee to

eval-uate the candidates that wi I l  be

submit ted to the Governor,  one of  the

purposes j_s to promote diversi ty.

So you agree that th is commitcee

fai  led?

SENATOR JOHN DUNNE: I t  d id not meet

the expectat ions of  those who have seen a

commendable rararA nF ^romot ing a diversi ty

among the panel  of  nominees. So yes, i t

I  th ink iL 's fa i r  to say there was that

f  a i l -ure,  no guest ion about that  .

SENATOR DIAZ: Al_so you said that ,  ds

we know, the commit tee fai led to appoj_nt a
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woman to they nominated al  l  mal-es .

So the commit tee also f  a i l -ed there,  you

agree ?

SENATOR ,JOHN DUNNE :  Ye s .

I f  f  may, but.  i f  you vis i t  a session

of the Court  of  Appeals before the f i rst  of

th is year,  you '  11 not ice t .hat  f  our out of

the seven just ices were women, which was a

. r rFal-  f  r ihrr fe fo fhe srzstem.

SENATOR DIAZ: We're ta l -k ino about

the composi t ion of  the commit tee now.

SENATOR LTOHN DUNNE: Riqht. .

SENATOR DIAZ: Al-so one of  the

purposes of  the commit tee is to you say

.: I  r^^^ -^- ' reCted the imnortant factOr OfJL J. ICLD J.rEy-LE\-LELr LI IE f t [ } /v!uqrru !qv

gender diversi ty.

So the commit tee al  so f  a i  l -ed there ?

SENATOR ,JOHN DUNNE: Yes.

SENATOR DIAZ: So then my quest ion

is,  i f  you said we agree that the commit tee

fai l -ed in promot ing diversi ty,  fa i led in

when they nominated no women, fd i led in the

gender diversi ty,  why would you say the

quest ion then becomes how to ensure t .he
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integr i ty and cont inui ty of  a system that

does work?

How do you explain that  the system does

work when we have seen the fai lure of  the

system?

SENATOR ,JOHN DUNNE: I  th ink that  you

have to take the record of  the commission

over the last  30 years as whole.  I t  has

achieved the purpose for which i t  was

formed.

That i f  th is was, i_ndeed, I  th ink

everybody agrees was a divers ion f  rom t ,hat  ,

or  an except ion f  rom the recorr : l  -  i . t  leads me

to bel- ieve that the system works,  that  i t .  is

operated by human beings l ike ourselves,

just  men and women try ing to do the r ight

job f rm concerned, Senator,  about opening

up a change in a system that has worked

despi te a fa i lure th is last  t ime.

SENATOR DIAZ: WeI1,  I  would say that

we are in a new era/  new t imes, new thinqs.

For the f i rst  t ime ever,  we have a minor i tv

governor,  a black governor.  And I  don' t

know i f  i t 's  a mere casrta ' l  l - rz hrr t -  i t 's
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strange that the system has worked.,

according to you, always.

SENATOR ,JOHN DUNNE :  No, not al_ways .

f  Lake the record as a whole.

SENATOR DIAZ: yeah, but then when we

have a black Governor that  could appoint  a

*. ,^ ' r . l  €. :  ^ lguaJ- l_r l_ect ,  wel l -prepared woman or minor i ty

person l  ike Judge Cipar j -ck,  and that the

commit tee t ies up t .he hands of  t ,he Governor

and t .hat  t .he Governor is forced to appoint

one of  the seven.

So f  th ink that  the nrohlcm here is how

do we take away the power f rom that

commit tee to j  ust  or  how coul-d we qive

the power to the Governor to sdy,  Go back

and do something that incl_udes that

promotes diversi ty,  that  i_ncl-udes not onlrz

men, and does provide gender diversi ty.

So t .he quest ion here is,  letrs unt ie

the Governor,s hands and 1et 's give the

GOvernor the n.)wFr ^r  rhe authOri ty tO Order

the commit tee: No, f lo,  f lo,  no,  r lo,  what you

did is wrong. What you did is uncal l_ed for.

r  mean, anybody can see you just
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sai-d i t  was a oh, the commit tee wasn' t

wrong'  because we al l  know, s i r ,  that  we

have wel l -qual i f ied women in the State of

New York,  w€11-qual i f ied minor i ty

candidates.

But to go and give the Governor seven

men and then force the Governor,  fourv€ got

to choose one of  them i t  is  not  r r  i f  r r  or

r rkrrr l -  r r  . )nF nf  fhem. fhai .  rs whaf vou have tOvuu /  vr lv ,  errse e

do I  th ink that 's unfair  for  the

Governor,  I  th ink that 's unfair  for  the

state,  I  th ink Lhat 's unfair  for  women, I

th ink that 's unfair  for  minor i t ies,  and I

th ink that  the Governor should be able to

say: No, r lo,  go back and give me diversi ty,

give me gender diversi ty,  g ive me give me

other th ings.

Don' t  you agree?

SENATOR 'JOHN DUNNE:

CHAIRMAN SAMPSON:

respond, I  just  want to

Perkins,  who's j  ust  a l -so

Let me respond

Before you

introduce Senator

in inar l  r r<:

Again,  Senator Dunne, I '11 1et You

resnond to f  ha . r l rFsi-  inn and l -  hen af  tef  that!  gp}/vr fg UV UI l9 /  etrs
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then qo to Senator Winner.

SENATOR 'JOHN DUNNE: I '11 be as br ief

as f  can.

Let us put,  t ,h is in histor ic

perspect ive,  i f  I  may. Pr lor  to 1,977, when

I was a member of  th is commit tee, the

Governor had no say whatsoever j -n the

select ion of  the members of  the Court  of

Appeals.  They were elect .ed by the people.

SENATOR DTAZ: They never did,  s i r

SENATOR 'JOHN DUNNE: f  rm sorrv?

SENATOR DIAZ: Let me interrupt.  We

are in a new era,  we are in a new stage, w€

have a minor i tv

SENATOR JOHN DUNNE: We11, al l  r ight ,

but  let  me l -et  me

CHAIRMAN SAMPSON: He's giv ing us the

history.

SENATOR DIAZ: Because we never had a

black governor.  We never had a minor i ty

governor.

CHAIRMAN SAMPSON: We '  re not sayr-ng

t.hat .  He I  s j  ust  g iv ing us some hi  story .

Senator Dunne's giv ing us the history.
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Yes, Senator Dunne.

SENATOR ,JOHN DUNNE: .Tust.  a f  ootnote,

that 's al l .  The onlv Afr ican-American

member of  the Court  of  Appeals we had pr ior

to that  t ime was appointed by Malcolm

Wi l -  son, a whi te male who had been Lieutenant

Governor.  So Iet  me just  g ive the histor ic

narananl-  i  r ra

So the thought was i f  werre going to

make a change in what was a very pol i t  ical-

system, 1et 's have the Governor have a voice

in i t ,  let 's  have the Chief  ,Judge have a

voice in i t ,  1et 's have the legis lat ive

leaders.  Br inging al l  three branches of

government together to have a voj-ce in th is

new appoint ive system which we hoped would

br ing a larger measure of  just ice.

You're going to love being in the

mai6rr i f r r  herr inrr  thc 16dha-oi l - r i ' l i { - r r  | -  n j -  r r rr r rqJv!r9J,  LL(z.  Vrr fY LI IE !EDI/VIaDJ!f  I ILJ uv ur-y

to work out some of these problems.

But c lear lv i t  was those three branches

si t t ing t ,ogether and try ing t .o f igure out

how they could balance the var ious interests

at  the outset.
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So, f rankly,  legis lators didn' t  want to

give carte blanche to the Governor,  they

wanted to control  some inf luence on i t ,  and

they didnrt  want t ,he Governor to sdy,  wel1,

I  don' t  l ike your l - is t ,  come back with more.

This is not a screening commit tee, i t

is  a nominat ing commit tee. And f  Lhink t .hat

they've taken their  respons j -b i l i t ies very

ser iously.

What I 'm concerned about,  Senator Diaz,

is opening up a whole new discussion based

upon a s ingle fa i lure which over the long

run of  30 years of  h istory have produced not

only a very f ine court  but  one which

ref lects very s igni f icance diversi ty.

CHAIRMAN SAMPSON: Thank you, Senator

Dunne.

Senator Winner.

SENATOR WINNER: Senator,  thank you

for being here.

Senator,  you say that the system fai led

this t ime. And did i t  fa i l  so1eIy because

i t  fa i led to include a woman or a minor i tv

on that l is t?
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CHAIRMAN SAMPSON: There was a

minor i ty on the l - is t .

SENATOR WINNER: Did i t  fa i l  because

i t  d idn' t  have a woman on the l is t?

SENATOR , fOHN DUNNE: No, i t  fa i led to

maaf fha o-DeCtat iOnS Of e crrFa1- men\/  nf  . t t t r

ci t izens who thought there ought to be a

woman on that panel .  Thatts my def in i t ion

of fa i lure.

I t  fa i led to meet the expectat ions,  and

there has been signi f icant cr i t . ic ism from

responsible quarters that . ,  1z€s7 on this

occasion i t  fa i led.

SENATOR WINNER: WeI l ,  so the mere

fact ,  that  i t  d id not have a woman on as a

select ion,  ds a suggested nominee, in your

j  udgment meant that  the commit tee f  a i l -ed?

SENATOR ,JOHN DUNNE: No. I t  fa i led

to meet certai-n expectat  ions .

And because of  my l imi ted v iew of

fa i lure,  I rm urging that we don' t  begin to

t inker wi th the statute which, over 30 years

of history,  has succeeded.

SENATOR WINNER: Does the commit tee
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have a responsibi l i ty  to meet expectat . ions?

Or does i t  have a responsibi l i ty  to nominate

people who are found to be highly qual i f ied

as associate i r rAaa ^r  eourt  of  Appeals

j  udge ?

SENATOR JOHN DUNNE: f  Lhink the

commit tee has a responsibi l i ty  to respect

t .he l -aw, to act  in accordance with i ts

provis ions,  to recogrrrze the seeds of  and

or ig ins of  th is legis lat ion.  And I  bel_ieve

that your responsibi l i ty  now is t .o pass upon

the qual i f icat . ions of  the s ingle indiv idual

who's been proposed.

We're looking prospect ively.  And I

bel ieve that the prospects are not so dim as

to suggest that  there would be a fa i lure to

have a more di-verse panel .  But the f  act .

that  there is not a diverse panel  does not

nul l i fy  or  in any way chal lenge the

legi t imacy of  the process that was used and

the nominee that the Governor nominated.

SENATOR WINNER: So the commit tee did

i ts job? Under the Iaw, i t  met i ts

responsibi l i t ies?
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SENATOR 'JOHN DUNNE:

about that , .

SENATOR WINNER: And

don' t  know, do w€, who they

SENATOR 'JOHN DUNNE:

not.  That 's not a matter of

that 's correct .

SENATOR .JOHN DUNNE:

about that .

SENATOR WINNER:

No quesLron

addi t ional ly,  we

i  nt  e rv i  ewed ?

CorrecL, we do

publ ic record,

No quest ion

And there also could

SENATOR WINNER: So they coul-d have

interviewed scores of  women candidates for

th is posi t ion,  couldn' t  t ,hey?

SENATOR JOHN DUNNE: TlIal ' l  fha

process is that  the aspirant must f i le an

appl icat ion for  considerat ion.  r  don' t  know

how many, other than the one si t t ing

associate judge of  the Court  of  Appeals,

appl ied.

SENATOR V' I INNER: Again,  they coul-d

have interviewed scores of  appl icants

there could have been scores of  women

candidates that appl ied and were considered

by this commit tee, couldn' t  there have been?
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have been scores of  people who were

nominated by others t ,o be candidates for

th is posi t ion as we1I,  und.er the statute?

SENATOR . . IOHN DUNNE: That 's correct

Part  of  the responsibi l i ty  of  the panel

is

SENATOR WINNER: So Senalor Sampson

and senator Perkins and senator D!az courd

have nominated a number of  women for

considerat . ion for  t .h is posi t ion and they

would have been considered by the commit . tee;

isn' t  that  a lso correct?

SENATOR .JOHN DUNNE: r  never want To

opine what publ ic of f ic iats want or not want

to do.

SENATOR WfNNER: And so we don,t  know

whether the commit tee in fact  d id opine on

the qual i f icat ions of  a number of  women or

other appl icants for  th is posi t ion,  do we?

SENATOR LIOHN DUNNE: I  know of no

informat ion that would shed l ight  on that.

SENATOR Wf NNER: Thenlr  \ /n rr  SenatOr.

CHAIRMAN SAMPSoN: JuSt Io nole for

the record,  there was only 1,2 candidates
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t ,hat  theJudic ia l  Nominat inq Commit tee

interviewed for th is posi t ion.  And out of

those candidates,  there were only three

candidates that were women.

And to note even further,  the

commission indicated that thev interviewed

19 bar associat ions,  but which bar

associ-at , ions were sort  of  a cross -  sect ion of

the ent i re state.

So the issue is whether or not that  the

commit tee no one is saying that the

commit tee did not do what they are 1egaI1y

responsible to do. But at  the same t ime,

this is the same commit tee who years ago

incl-uded women when ,Judge Kaye took the

bench f  th ink some 26 years ago or 24 years

ago. At that  point  in t ime there were 40

appf icants who appl ied for  a posi t ion to the

Court  of  Appeal-s,  and now we only have 12

appf icant.s.  This is a matt .er  of  concern.

Senator Diaz,  I '11 l -et  you respond

br ief l -y,  and t .hen werre going to Senator

Perkins.

SENATOR DIAZ: For the benef i t  of  mv
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col- Ieagues here,  a s i t t ing j  udge in the

Court  of  Appeals by the name of Cipar ick,  a

woman, a Hispanic woman, has been a s i t t ing

judge there for  so many years,  for  so many

years.  I  doubt,  that  she would not be

qual i f ied,  and she was interviewed.

Thank vou.

CHAIRMAN SAMPSON: Senator Perkins.

SENATOR PERKINS: Thank you very

much.

My concern is that  something went

wrong. And i f  not  in fact ,  in percept ion.

And very of ten percept ion is more important

than facts,  especial ly in the publ ic arena

and publ ic discussions.

And no one stood up to say that,  Oh,

Do, everything went as you would have

expected in terms of  opening up the process

so that diversi ty coul-d be considered.

There was no responsible response that way.

So something went wrong. And we have

to be very careful  about not recogn:-z ing

t .hat.  And I  want to thank you f  or  your

recogniz ing some shortcoming that.  possibly
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took place ,  as opposed to sort  of  l_ ike

saying, you know, we donrL know t .h is,  we

don' t  know that,  w€ don' t  know the other.

Because otherwise we I  re not going to be able

to f ix  i t  in such a way that what you might

want can have some credibi l i ty .

So in other words,  you want the process

that.  a l lows for a commit tee to,  you know, be

able to do that they did wi  thout hav j_nq

quest ions about the int .egr i ty of  their

process, and that would a1l-ow f  or  some

diversi ty.

And t .he quest ion for  me becomes how do

we f  ix  i  t  so that  the probl-  em t  hat  we

discovered doesn' t  happen again.  So that,

at  least  in terms of  percept ion,  the publ ic

i  s convinced that i t  was done t .he r ight  way.

And r ight  now, your response is,  wel1,

Iet 's  keep doing what we,re doing, because

this is an aberrat ion.  We11, f  don' t  th ink

t .hat  we can accept that .

SENATOR ,JOHN DUNNE: Let me respond

^ -^. . :  *  ronce agal_n r  rom my own personal  exper ience .

I  have been nominated by governors and
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t,he president of  t .he Uni ted States to serve

on var ious commissions. And before the

appointment is mader |ou s i t  down with your

sponsor and you try to f ind out where that

indiv idual  is  coming from. our whole system

i s geared so that there wi  11 be a d j -vers i ty

of  v iews in any Lype of  body that 's going

consider an issue.

And you get i t  c lear what the "  I

\ r larr1- \ r . r l r  l -n be On that COmmiSSiOn l ' t^ l -  nnlrr
-r  -*

to achieve i ts goaIs,  but  keep in mind this

is what the administ , rat ion wants.r l

Now, that  message can come from the

Governor,  ds I rve suggested in my test imony,

f  rom t .he other appoint ive of  f  ic ia ls,  the

legis l -at ive leaders,  the Chief  ,Judge: rr ln

your del iberat ions,  when you go into that

room, f  want you to consider the fo l lowing

point .s .  "  And as I  ment ioned here,  I  th ink

!1^^!  nrr  maffer who l -he 
^nDgintef

Lj. l ,c l ,L Ll tEDD4Ytr-r  r rv r l rquue! wrrv urrs q.L/ .L

is ,  should be I ' I  want to make sure there's

diversi ty on our state 's highest court .  "

I  th ink that 's where i t  comes from, I

can tel l  you from exper ience. And you don'
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violate your own personal  pr i_ncip1es. you

say, rrJrd l ike very much Lo, "  or  i lThanks, I

can r  t  go along wi th that .  agenda .  "  f  don '  t .

mean to oversimpl i fy i t ,  but  that 's the

message.

The whole idea behind this system of

nominat i -ng members of  the commission was to

provide a wide, diverse basis for  select ion,

hoping that those indiv iduals,  because they

come out of  a two-thirds of  them from a

nn' l . iF. i^^1 ^.t r ic . lJ_r_ r l -car system l_et 's say the f  our

appoj-nt ,ed by the Chief  ,Judge aren,t

nnl i  |  ' i  n = ' l  -  ] . r r . i  
-^  

t -  aaaI , 'urr-  Lr<:aJ- -  uvydther a conf I ic t  of

pol i t ical  v iews. And diversi ty is a matter

Of crrc: f  i  mnO.1. tana.F. m.- \ ra nr j  nr  j  f  . ,v!  yrEd.u J_rrr l /v!uqrruE, r i lv !v ! ruJ pefhapS

with some, but an important factor.

CHAIRMAN SAMPSON: Senator Dunne, is

the quest ion do you think that  the

process /  because there are you have the

commission, who is statut ,or i ly  implemented,

1n the way of  making the process maybe a

1i t t1e more open? So, you know, ds Senat,or

Perkins t .a lked about,  the issue of  publ ic

percept ion and making sure pol i t ics doesn' t
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come into pfay in the select ion process.

Because t .here's a percept ion at  th is

point  in t ime, whether i t 's  real i ty or

not and somet, imes percept ion becomes

real i ty that  pol i t ics did come into play

with th is select ion of  those candidates.

SENATOR 'JOHN DUNNE: I rm not ashamed

to say to you, Senator,  f  bel ieve that

pol i t ics is a nobl-e prof  ession. I  t ru ly

I 've spent my l i fe involved in i t .  But

dur ing those negot iat . ions back in ,  7 J ,  some

advocates said let 's  put i t .  into the

const i tut ion so that there won' t  be anv

t inker ing wi th i t  by pol i t ic ians,  who are

elected of f ic ia ls.

We11, there were t ,hose of  us who

thought otherwise. And we f  igured l -eave i t

to the wisdom of those who br inq a

col lect ion of  pol i t ical  v iews into the

mainst . ream to make decis ions.

So you'11 not ice f  k ind of  edi ted my

remarks .  We I  re not el  iminat. inq pol  i t ics .

We're t ry ing to reduce t .he control l ing

inf l -uence that i t  had, part icufar ly for  the
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el iminat ion of  some very f ine judges from

the bench.

CHAIRMAN SAMPSON: Thank you very

much, Senator.

Any more quest ions for the Senator?

Senator,  thank you very much for that

input,  and i t  was very helpful  to us.  Thank

you.

SENATOR ,JOHN DUNNE: I t  was a

pr iv i lege. Thank you.

CHAIRMAN SAMPSON: I  th ink the next

panel ist  is  Ravi  Batra.  Is Mr.  Batra here?

MR. BATRA: YCS.

CHAIRMAN SAMPSON: I  - i  ust .  want to

note for  the hear ing,  af ter  th is wi tness,

werre going to break so we can go and report

into session, and then we'11 resume

hopeful ly in another 20 minutes af ter  the

break.

Is that  okay, members?

MR. BATRA: Good morning,

Mr.  Chairman. f rve got two or ig inals for

yoursel-  f  and the ranking Senator,  and I  rve

brought copies for  the members of  the
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test imony.

CHAfRMAN SAMpSON: Mr.  Batra,  Senator

Diaz said make sure you don,t  read the whol-e

thing. you know, w€ don,t  want to be too

late to session.

(Laughter.  )

MR. BATRA: I  understand.

CHAIRMAN SAMPSON: you can go ahead,

Mr.  Batra.  yes,  werre ready.

MR. BATRA: Thank you. First  of  a l l ,

let  me j  ust  say what a pr iv i lege i t  j_s not

only for  me personal ly but professional ly,

as a lawyer,  to be bef ore the . Iudic iary

Comm j_t tee,  the d. ist inguished Judictary

Commit tee of  the New york State Senace,

part icular ly when i t  is  looking at  an issue

which proves beyond any doubt,  wi th the

highest regard to Senator Dunne, that  the

system is broken.

So f  wi l l  go to my prepared test l_mony,

SenaLor,  Mr.  Chairman, and f  wi l l  get  into

some quest ions and answers.

Good mornirg,  Chairman ,_Tohn Sampson and

members of  the dist . inguished., fudic iary
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Committee. As every lawyer,  f  am duty bound

to aid in the t rue administrat ion of  iust ice

and to enhance publ ic conf idence in the rul-e

of law. And this dist inquished commit tee

has my respect consistent wi th the rules of

professional  conduct.

f  am, however,  constrained by the

conf ident ia l i ty  wi th respect to t ,he

ident i t ies regardj-ng inf  ormat ion I  rve

l-earned in conf ident ia l -  set t inqs.  Service

on judic ia l -  screening panels impl icates

conf ident. ia l i ty ,  as the at torney or j  udge

candidate i  s asked to waive her stat .utorv

conf ident ia l i ty  in discipl inary matters and

permit .  inquiry to such gr ievance commit tee

or the Commission on . Iudic ia l  Conduct.  f

d i l ,  of  course, lef t  wi th some First

Amendment r ights apart  f rom t .he ethical-  duty

to act  and the duty to keep conf idences.

fni t ia l ly ,  I  must congratulate the

New York State Senate f  see Senator

George Winner on your l -ef  t ,  Mr.  Chairman,

who welI  appreciates sunshj-ne in

government in select ing you for chair ing
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this most important,  commit tee.

For i t  is ,  af ter  a l l ,  the guardian of

the rul-e of  law and to cont inue to ensure

that the impl ied covenant of  the th i rd

branch of  government,  which is meri t -based

dispute resolut ion,  wi t ,hout fear or favor,

is honored and that pol i t ics and

consensus-bui ld ing,  whi le appropr iate in the

execut ive and leqis lat ive branches of

g 'ove rnment ,  be banned not reduc ed, be

banned in anything to do with the courL's

f  unct ionirg r  to wi t ,  be i t  decis ional-  or

administrat ive,  judic ia l  screening panels or

the Commission on Judic ia l  Nominat ion,  the

discipl inary commit tees for the bar and the

CJC for the judic iary,  and independent

bodies,  commit tees or commissions whose job

i t  is  to invest igate and ensure integr i ty in

government.

Obviously,  even more damning than

nn' l iJ-  i6s in f -1ra t . r r^nd \renge iSyvrru+vu

discr iminat ion or mal ice.

I  must.  d isclose some biases that T

have. In i t ia l ly ,  to aid fa i rness, I  am
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happy to disclose that I  supported presiding

,fust ice Lippman's at tempts to be elected a

- i r rsf  i  r -e nf  f  l . 'o Qrrnramo COUf t  and f  ef  ef  f  ed tOvua/!urrre

him as " the zeni th of  meri t "  upon his

cross-endorsement for  e lect ion to New York

.State Srrnreme COurt .

A copy of  my statement is at tached to

what has been submit ted to the commit . tee.

And, Mr.  Chairman, I  would ask that the

bound prepared statement be included in the

record.

Second, each person on the seven-person

l ist  issued by the Commission on,Judic ia l

Nominat ion is wel l -qual i f ied t .o serve as

Chief  Judge. And that r  hold Act ing Chief

Judge Cipar ick and Administrat ive 'Judge Fern

Fisher in very high personal  regard.

Third,  T was appointed by then-Chief

Administrat ive,Judge,Jonathan Lippman in May

of |  97 to serve on OCA's task force on

mandatory ret . i rement of  state j  udges.

Four,  I  have served in the New York

State Bar Associat ion's house of  delegates,

authored a report  on judic ia l  d iscipl ine
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whi le then-Senator Lack's bi l l  ,  542G4, was

pending, and such a report  was adopted by

the board of  New York County Lawyers

coples at tached and was a coauthor of  a

report  a lso adopted by NYCLA and negot, iated

with t ,hen- Chief  ,Judge Jon O. Newman of  the

United States Circui t  Court  of  Appeals to

change i ts pol icy which kept approximately

60 percent of  i ts  orders secret  f rom the

publ ic and made them these orders were

known as summary orders and made them

electronical ly publ ished.

Five,  I  wrote a let ter  on ,Ju1y L6,

2008, ds f inance chair  of  ,Just . ice Mil- ton A.

Surrogat e ,

the

Tingl i -ng's campaign f  or  Manhattan

to the legendary Manhat. tan D.A. ,

Honorable Robert  Moses Morgenthau, asking

f or an invest igat ion into then- candidat.e

Nora Anderson and her employer,  Set.h

Rubenstein,  to see i f  there was anv

pay- to-pIay v io lat  j -on or i f  the then

#225,000 loan was 1egal  or  cr iminat.  We al_l-

know that there were arrests made in

December.
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Number s ix.  Support ing Senator Dunne's

comment,  f  consider pol i t ics to be good and

necessary for  a democrat ic republ ic to

funct ion and be involved j -n an appropr iate

forum for " judge bir th,  "  be i t  e lect ive or

appoint ive.  However,  once a person dons the

robes and takes the bench, I  oppose pol i t ics

to even touch a judge's l i fe.  And to the

extent unavoidabl-e ,  as dur ing reelect  ion or

reappointment,  then that i t ,  be kept at  a

minimum.

However,  I  am opposed to pol i t ics,

discr iminat ion or mal ice intrudinq into the

professional  sel-ect . ion funct ion carr ied out

by any judic ia l  screening paneI,  but ,

cr i t . ica1Iy,  wi th regard to the

const i tut ional  dut ies imposed upon the

Commission on Judic ia l  Nominat ion,  I  have

zero to lerance, as the discret ion of  the

Execut ive,  as Senator Diaz was referr ing to

ear l -  ier ,  that  the Governorr  s hands were

affect .ed,  and in fact  the Senate are

necessar i ly  constrained by the commission's

seven-person l is t .
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To say i t  another way, a corrupted or

i1Iega1 means and method, let  a lone a

calculated and corrupt.  end resul t ,  designed

t.o block the Governorrs opt ions in my

judgment renders the l is t  tendered by the

nominat ion voidable

CHAIRMAN SAMPSON: Mr.  Batra,  what do

\/rr l r  mFan l r r r  that .?I  vv

MR. BATRA; Wel1,  because the lay of

the land is that  the Governor is to select

only f rom those nominated by t .he nominat ions

commission.

When that.  body acts improper ly,  then

that 's a const i t .ut ional  v io lat . ion of

. : . t r . :  ^^*F nronOrf i  OnS 1^^^-- .^^ 
-hei l ld.uI IJ- ! I \ -EI IL 11 !v-11 v!  u!vrrD, UE\-dLrDE Ll

Governor 's hands are t ied in who the

Governor can nominate,  and the Senaters

advice and consent power,  which is

const i tut ional ly the reason for your

existence

SENATOR WINNER: How did i t  act

i11ega11y?

MR. BATRA: f  tm sorrv?

SENATOR WINNER: How did i t  act
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i11ega11y?

MR. BATRA: How did thev act

i11ega11y? I  th ink,  Senator Winner,  i t  is

wi thout a quest ion that no matter how good

they may have act .ed f  or  3 0 years,

approximately just .  l ike a doctor who's

done a wonderful  j  ob for  3 0 years but cut

fhe wrr-rncr lecr af f  th is,  l - imc hcrs st . i11J .vJ v '  ,  r rv

negl igent and st i11 got to pay for the 1eg

of f  .

Here,  Exhibi t .  A and B of  their

mi sconduct i  s the current Act.  ing Chief  ,Judge

of the State of  New York is Carmen Beauchamp

Cipar ick,  and she was found not qual i f ied.

Second, the other

SENATOR WTNNER: You're subst i tut inq

your decis ion wi th regard to that  for  the

commission I  s decis ion. The commission

apparent Iy made a dec i  s ion not t .o nominate

her.  So you're subst i tut ing your judgment

and saying that she should have been

nominaLed, yet  you did not s i t  through any

of the hear ings or do any of  the interview.

MR. BATRA: There is no doubt in my
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mind that I  am, and f  would submit  to you,

SenaLor,  that  th is is an j -ssue of  res ipsa

loqui tur .  Anyone with a reasonable mind

coul-d come to no other conclusion. f  n f  act .

I  want t .  o

SENATOR Wf NNER :  We l -  I  ,  c 1ear ly that

commission did come to a di f ferent

MR. BATRA: That '  s  okav.

SENATOR WINNER: And you say that

that decis ion is per se i1 l -egaI?

MR. BATRA: I t  is  ta inted, in my

view, Senator Winner,  wi th Batson- l ike

violat ions.  And in f  act  but  t .hat  issue

woul-d have gone to what before the Governor

had nominated.

So because this commit tee is lookinq

forward, not backwards, i t .  is  important

and I  must pause, Senat,or Winner,  because

what.  I  intended to sav further on is I

^1^^^ ' r ' .F^ ' r ' '  r r rnnr.rr f  fhe nominat ion of  ChiefcrrJDrJ-L LrLEJ-y D Lryy\Jr  L LrrE

.TrrAaa .Tan=fh:n T, i  nnmrnu L/uyE uulraLrrqr l  ! r .L: /P[rqrr .

SENATOR WINNER: So they obviously

didn' t  act .  i11ega11y.

MR. BATRA: That '  s  not t .he point  .
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That 's  not the point ,  Senator.  The seven

people nominated by the commission are al l_

worthy people.

New York State is what phi ladelphia

used to be a hundred years aso. A

Phi ladelphia lawyer was the best lawyer in

the United States.  Today, New york lawyers

are the best lawyers in the Uni ted States.

So to suggest that  New york State,  wi th

l -8 mi l l ion c i t izens and over 1O0,OOO

lawyers,  to suggest that  these seven weren' t .

wonderful ,  that 's not the quest ion.  They

are.  Every one of  them is qual i f ied.  But

that begs the quest ion.

With [6. t -  i  na n] ' - i  ot  .TUdge Cafmen

Beauchamp Cipar ick,  who is the senior-most

judge on the Court  of  Appeals,  i f  she can' t

make the cut,  we don' t  have to go much

further to decide, wi thout doubt,  that  the

system is broken.

And now f  th ink the inquiry shoul-d move

to how do we f  ix  a system that is r ' ' l  car l  rz

broken. Because t .h is appo j -ntment,  th is

select ion process, t .h is nominat ion deal t
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with the th i rd branch of  sovernment 's

head not j  ust  any Court  of  Cl_aims ,Judge A

or Court  of  Claims Judge B or associate

judges of  the Court  of  Appeals.  This

nomi-nat ion was about the head of  the th i rd.

branch of  government,  your coequal  branch.

And so this part icular moment.  in t ime,

when the commission should have acted in the

highest degree of  integr i t .y,  i t  broke down.

And the reason i t  broke down is the process,

i ts prot .ocol  lends i tsel- f  t .o very bad and

corrupt manipulat ion.

CHAIRMAN SAMPSON: And that 's the

issue I  want to ta lk to you about.  What do

you mean about man j -pulat ,  ive ? you know, we

have 72 members on

a two-thirds vote

process. So when

m=ninrr ' l  : f  i r ra rrrhr l -l r rcf , r f IPLrrcLLI vt-

MR. BATRA:

th is panel ,  and you need

t.o come out of  that .

you talk about

do you mean by that?

Wel l - ,  f  i rst  of  a l l ,  the

nominat ions commission has merci fu l - l -v

statutor i ly  required, €rs opposed to

const i tut ional ly required because i f  i t

was const i tut ional ly required, then the
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Senate would have i ts hands t ied to some

extent.  Because j - t 's  statutory,  th is body

i  q aan=1'r ' l  a nf  nhanrr i  nn f  hef  t1 r1.1rtFqS.u{rsu y!vugD

The current protocol  is  absolutely

fert i l -e soi l  for  pol i t . ical  manipulat . ion and

corrupt ion.

CHATRMAN SAMPSON: ni- .^
\ f fvE t l tE ct I I

example.  Explain that .

MR. BATRA: The current setup is

thus. You have L2 members on the panel ,  on

the Commission on ,Judic ia l -  Nominat ion.  Four

of  them come from the qovernor,  four f rom

the Chief  'Judge, and one each f  rom the

legis l -at ive leaders,  the speaker and t .he

minor i ty leader in the Assembly,  the

major i ty leader and the minar i f - '  reader of

the Senate.  So that gives you the pool  of

12, i f  you wiI l ,  12 jurors.

Now, of  those 12, the vot ing

requirement is undemocrat ic.  I t  doesn' t  say

you want a major i ty vote,  51 percent.  I t

says we want two-thirds vote.  That 's even

more str ingent t .han the f i l ibuster rul-es of

t .he Uni ted St.ates Senate.  And that is not
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l -ho r^r .a\z l -n

way to f ind

So now

take eight.

But as th is

run a repub l -  i  c That. 's  not the

professional ly capable people.

go one step further.  I t  may

votes to af f i rmat ively come out.

Senate so wel l  knows, several

years dgo, four or f ive years ago when the

State Senate Democrat i -c and Republ ican l_ ines

were seven votes apart ,  we11, to the 1ay

publ ic,  they said,  r rWel l ,  they're seven

votes apart ,  that 's a lot  of  leeway."  Not

rea11y. I f  four Senators switched from one

registrat ion to t .he other,  automat ical ly i t

goes to the other s ide.

So you only need f  ive vot ,es,  f  ive out

of  I2,  to control-  the l - is t  that  comes out.

Because i f  f ive voLes on that panel  opine

against  any indiv idual-  candj-date,  as c lear ly

Act ing Chief  . fudge Clpar ick and

Administ  rat ive ,Judqe Fern Fisher didn'  t .  make

the l - is t ,  and they did apply and t .hat 's

report .ed in the New York Law Journal  - -

c lear ly f ive people on that.  panel  b locked

them.

And for f ive people to control  what
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comes out is sacr i legious. Part icular l -y,

we're not ta lk ing about normal publ ic

pol icy

CHAfRMAN SAMPSON: So basical lv what

you're saying is they can hi jack the

Y.rrr ' \ r raqq fhan
vrvveevt

MR. BATRA: Absolutely.

I  be l -  i  eve ,  wi  thout doubt ,  that  Jonathan

Lippman would have made the l is t  no matter

who was making the l is t .  But a fa i r  process

that wasn' t  t ry ing t .o play pol i t ics in the

be11y of  th is const i tut ional ly empowered

Judic ia l  Nominat ion Commission woul-d have

^ '1 ^^ , . . , i  r r^^, t f  dt ]Fsf  i  on F AaF i  na ChiefcL-L i>\J t  YYL LI I \J( /u yusQurvrr l  PUL nUUrlrY

.Tudge Carmen Beauchamp Cipar i  ck on the I  i  s  t .

as wel l  as Administrat ive ,Judge Fern Fisher.

CHAIRMAN SAMPSON: Senator Dj-az.

SENATOR DIAZ: So vou ment ioned

Carmen Cipar ick.  You know how many years

was she she has been in the Court  of

Appea I  s ?

MR. BATRA: Wel l  over 20 years/

Senator.  And a most dist inguished member.

S ENATOR DIAZ: And .Tu s t  i  c  e Fe rn
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Fisher?

MR. BATRA: She has been

administrat . ive judge

SENATOR DIAZ: For how many years?

MR. BATRA: --  s ince ,97, for  the

ent i re c iv i l  court .s of  the Ci ty of  New york

and is a Harvard Law grad.

SENATOR DIAZ: So the two of  them

were found not qual i f ied?

MR. BATRA: Shockingly,  to t .he dismay

of everyone

SENATOR DIAZ: Two women?

MR. BATRA: yes.

SENATOR DIAZ: Two women?

MR. BATRA: They were found notr

gual i f ied.

SENATOR DIAZ: Two women?

MR. BATRA: Two women. Two

superstars.

SENATOR DIAZ: Two superstars,  two

super they were found not.  qual i f ied?

MR. BATRA: Right .

SENATOR DLAZ: f f  the system is not.

broken
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SENATOR DIAZ: I f  that .  commit tee is

not in need of  reform, then I  don' t  know

what we what el-se we could do.

MR. BATRA: f f  th is commit tee and i f

th is Senate does not act  when somethinq as

cr i t ical  and as horr i f ic  to the necessarv

publ ic conf idence in the courts as t .h is is,

i f  th is commit tee does not act  to reform

this process

MR. BATRA:

broken.

SENATOR DIAZ:

MR. BATRA:

thing.

The system is badly

f rm always

i t  wi l l -  be a shameful-

SENATOR DIAZ:

mysel f  in probfems.

T r* ^r--^---  r r r t - l - inaJ- l l t  c{ . -LWctyD Puuur l ry

CHAIRMAN SAMPSON:

understatement.

That 's an

SENATOR DIAZ: But I  wi l l  sav that

I rm afraid that  what.  the commit tee did is

verg j -ng,  verging in di  scr iminat ion .  I  wi  11

say that.  I  wi l l  leave i t  at  that .

MR. BATRA: You know, Senator,  I

th ink that .  at  a bare minimum that there
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should be a cal l  for  the resiqnat ion of  t .he

members of  the Commission on Judic ia l

Nominat ion for  what,  thev've done.

And I  have certain concrete

suggest ions,  i f  I  might,  Mr.  Chairman.

CHAIRMAN SAMPSON: What are vour

suggest ions ?

MR. BATRA: In addi t ion to the report .

that  I 've prepared and given, I  woul-d

suggest that  because, as Senator Dunne was

not ing,  that  th is, fudic ia l  Nominat ions

Commi-ssi ,on is not a screeninq Danel-  or  a

regular bar panel  but a const i tut ional  body

end i  s nerf  of  nrrr  . r r l \ rFrnment Of the State

of New York,  therefore the Sunshine Laws

that are al- ive and wel l  in New York shou]d

be appl icable to i t .

Second, there should be no part  of

government that 's secret ,  absent nat ional

secur i ty,  publ ic safety,  et  cetera.  And

certainly th is nominat ions commission

r lnaqn |  | -  r r r r : l . i  f r r  r rnr lOr | -  l - r=f  a=l-adtv.
-  -nar caregary.

Two, I  would el iminate their  currenL

rule that  t .hey have to give a l is t  of  three
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to seven nominees and expand i t  to ] -2.

CHAfRMAN SAMPSON: Why would you do

that ?

MR. BATRA: Because i f  when they

1ega11y give the Governor a l is t  of  only

fhree fhe IeSSef the 11 rrml-rcr  l -hcrr  nrr t  orr l -e.r !  vv /  } /uu vuu,

the t . ighter the Governor I  s hands are

handcuf fed .

And so that three to seven shoul-d be

g'one. And the lesser the number there is,

i  I  nn' l  r r  m6in q mAra nnl  i  t  i  r -s more DOtent ia l,  r r rv!  v I

for  corrupt ion in that  process. So the

three to seven should be el iminated, and i t

should be replaced by 12.

The t .h i rd chanqe f  woul-d recommend,

Mr.  Chairman,

the membership

the gf  overnor,

one each from

ma-i  or i  f r , r  and
" ' *  J -

f rom the 4,  4

2s.

The f i rst  four

Governor,  because i t

is  to go from the current

source is current lv four f rom

f our f  rom the Chief  'Judge, and

the legis lat ive leaders of  the

minor i ty part . ies.  I  would go

and four 1s to 4,  3,  and four

would be from the

is the Governorrs
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,anr. l r l i  nf  menf ,  af  tef  a l l .s-ta-Y v

The amount of  members the Chief  'Judqe

nrrrrh1- l -  r r  hc ^1^1^ r^ ^*rOint  ShOUId nOt eVe1.(JLrytru u\J Lrg cr t / -Lg L\J q.PI,

equal the Governor '  s ,  because I  do not

bel- ieve in the j  udic iary sel f  -perpetuat ing.

The separat ion of  powers of  our founding

fathers bars the judic iary f rom making their

own judges. They cannot make their  own

j udges .  I t  is  inappropr iat ,e .  I t  v io lates

our elementary rules of  separat ion of

powers.  And so to give t .he Chief  ,Judge the

same number of  members on the panel  is

inappropr iate,  in my j  udgment,  and i t  shoul-d

be three.

And the next,  the four 2s,  would be for

each of  the leqis lat ive leaders.  Each of

them shoul-d get two members on that panel ,

on the reconst i tuted panel .

And the reason for that  is  r ight  now i t

only takes two blocs to controf  the l is t .

So i f  you have one major bloc,  1et 's say the

governor 's bloc,  and you get one member f rom

^r f  L^ r . l -  har enn^. i  nJ- er l  l - r ' l  nr-s tWO bIOCSdLLy L, / I  Lr IC VLITSL qyy vrrruEu vrvvp, I

control-  the outcome, which is that  f  ive
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members wi  l -  I  control  the 1i  st  .

So i f  you go to 4,3,  and four 2s,  i t

wi  11 be more democ rat  j -  c and i  t  wi  11 requ j -  re ,

at  a minimum, three bl-ocs to control  the

l ist .

So the essent ia l  l -esson of  separat ion

of powers that  our founding fathers had was

power,  wherever f  ound, should be di  l -uted .

Because pol i t ics is good, but di luted power

is best.  And so that would do that.

The fourth concrete change, and a very

cr i t ical  change, is to change i ts current

undemocrat ic and highly of fensive t .wo-thirds

vot ing requirement to a s imple major i ty.

And on that note,  I  wi l l -  te l - l -  you t .hat .

in my prepared test imony, which is now part

of  the record,  I  have ci ted s i tuat ions where

in pr ior  screening panels where I rve served

in,  that  two-thirds vote was used to at tempt

to knock out two wonderful  iur ists who came

up f  or  renomj-nat ion.

And i t  is  that  k ind of  misbehawior

ei ther for  personal  mal ice,  or  a contract

k i ] l ,  ot  worse that should never be
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al-1owed, as a matter of  systemic integr i ty.

CHAIRMAN SAMpSON: When you talk

about the issue of  a rcontract  k i l_I , , ,

t ,here's examples of  instances of  such?

MR. BATRA: yes,  Mr.  Chairman. f

have in my prepared test imony having

served on the blue r ibbon judic iary

commit tee of  the Ci ty Bar in the ear ly '90s,

as a designee of  the New york County Lawyers

Associat ion,  I  have personal ly wi tnessed

attempts to knock out two wonderful  iur ists.

And having never appeared before any of

those judge candidates who were up for

renominat.  i -on .

But f  was struck by some of the

pett . j -ness that.  some of  the screeners were

eng'aging in in terms of  what exper ience

they'd had in court ,  i f  they weren' t  t reated

with k id gr loves, or th ings of  that .  naE.ure.

Which I  f  ound to be total  ly  inappropr iat .e

for a screener to engage in,  because that 's

not why they're there.

They're not t .here to set t . le the score

on a personal  1eve1, they're t .here t ro
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enhance publ ic conf idence in the syst .em by

^ ' i^ l - ' i -^  F1^^ \ /er l2 hesl-  i r r r i  s l -  Fqr- lccir l l rz rry1 a}Jau^frrY Lrrg

who disagrees with you. This is not.

intended to make thaL only judges are

qual i f ied who agree with you. Because the

core reason for the judic iary to exist  is  in

1- he ar" l r1 ratnr i  a. l -  a r 'AcrF rr ' \  q.a\ /  n^ r^*.yI , -  -_r  power.

So in that  part icular exper ience of  a

number of  years,  I  was successful  in

blocking the demise of  two wonderful  Court

of  Cl-aims j  udges who were up f  or

redesignat. ion.  And in f  act  one of  the

members of  that  j  udic iary comm j- t tee at  the

t ime is now a dist inquished member of  the

federal  bench in the Southern Distr ict  of

New York.

Another exper ience and there have

been several  that  I rve had in the

Brooklyn Democrat ic

Qaroonina D:na' l  rnr l
l  grrv 4 ,

petty misconduct by

been given the r ight

happened to be in a

Tndependent,Judic ia l -

I  have witnessed very

lawyers who may not have

sol ic i tat ion when they

restauranL and a judge

walked in.  I  don' t  th ink a judge needs to
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be under a duty to say hel lo Lo a lawyer j -n

a social  set t ing or any sett ing because they

may end up before that  lawyer-screener in a

panel .  This is not what we want of  our

society.

And i t 's  to that  l -evel  of  pet t iness.

have seen i t ,  I  have exper ienced i t ,  fought

against  i t .  And I  want t .o c i te to you two

concrete examples.  Again,  I  can' t  g ive

\ . /c l r ' r  1 ' rer-ar1gg I  am COnsfrainer l  l . r r rj  
-*  

u ls4rres PI

conf ident ia l i ty ,  I  can' t  g ive you real

speci f ics absent a subpoena, because frm

only here by invi tat ion.

But very ear l -y on in j  o in ing the Kings

County Democrat ic Screening Commit tee

also known as the Karp Commit , tee for  over

30 years and f  jo ined i t  in 1995, a very

high-ranking judge was up for renominat ion.

And I  was thunderst . ruck to hear bar l -eaders

who have served on the panel  share wi th the

panel  their  anger at  that  candidate.  And

l -ho .anafar r^7.aq rnrar l in.al-ar l  r lnnn inrrr l -  r r r ' l  in^-urrs qrrys!  wqD .v!su+uquEq uI /vrr  uuu! L !  uI I t fyD,

sol ic i tat ions in social  set t ings,  and things

of that  nature.
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And that is not whi le i t 's  human for

people to have feel ings,  and screeners are

human too, they are not,  a1lowed, in my

j  udgment,  when they're serving as

f  iduciar ies f  or  . fane and ,John a.  L i t igant to

get the best judge to decide the case on the

mer j - t .s and meri ts alone, that  they,  the

qr ' rFcnArq r tAn rel  r r  . )n rnrr f  h i  nn ^f  heI .  thanv ui

the meri ts of  the judge candidat.e.  And yet

thev do. rrve seen i t  .

And I  can tel- l -  you, in that .  very f i rst

instance on the Karp Commit tee, being new to

Brooklyn at  that  t ime, in ,  95 ,  a l t .hough I

was aware of  some of the screeners as bar

leaders,  I  d id take i t  upon mysel f ,  af ter

the part icular candidate had been voted

down, to push for rehear ing and talk to each

nanal maml-ra1..  And I  Can 1- el  ' l  \ .2.)r ' r  that  thatJvs

part icular high-ranking judge was voted up

and renominated, reel-ected, and went on to

serve with dist inct ion for  many, many years

unt i l  h is ret i rement.

A second and there are other

examples,  but.  one last  example I '11 give you
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is  af  ter  Distr  j -ct  At t .orney Char les ,J.  Hynes

had started his necessary invest igat ion into

the el-ect ion of  the Supreme Court  j  udges

af ter  there were t ,wo instances of  i  udic ia l -

corrupt ion to wi t ,  Victor Barron and

Gerry Garson. I  f  e l - t ,  g iven my prof  essional-

rel-at ionship wi th the t .hen county l -eader of

Brooklyn,  that  i t  was best for  me to resign.

And I  d id so in 2003.

A year af ter  I  had lef t ,  f  received a

frant ic phone cal l  f rom a judge who I  had

not appeared before for  years f  had

appeared once before him many, many years

ago in a matr imonial  matter,  and he had

dist inguished himsel f  in the highest regard,

and in fact  h is rul ings were af f i rmed by the

Appel late Div is ion Second Department wi th

G.. f  .  Mangano presiding.

So years af ter ,  there was no

interact ion as lawyer- judge, f  got  th is cal- l -

f rom a judge I  hold in high esteem. As I

hold al l  judges in high esteem unless proven

otherwise. But I  a l -ways hold the bench i -n

high esLeem. And I  heard a ta le of  horror



1

2

3

4

5

6

a

9

10

11

t2

13

74

15

I6

1,7

18

I9

20

2t

22

23

AA
z+

OU

by the newly formed, newly reconst i tuted.,

reformed judic ia l  screening pane1, then

chaired by Mart in R. Edelman, who is the

former president of  the New york State Tr ia l_

Lawyers.

And what I  heard was that there rules

that had bea' .  r r r r t -  i  n ^ lace f  hat  aga j_n,  l ike

the Commissi_on on Judic ia l  Nominat ion,  are

r ipe for  misconduct ot ,  worse, corrupt ion.

This part icular judge, f  can share the

name because this was not done in a

conf ident ia l  set t ing.  I  wrote a let ter  to

Chairman Edelman, and I  gave a copy to the

judge candidate.  And he shared i t  wi th

members of  the execut ive commit tee, so i t ,s

a publ ic record.  I ,m referr ing to the most

dist inguished j  udge, i lust ice Louis Marrero.

And he sat in cr iminal-  term.

After he had been voted down bv that

Edelman panel  -  -  for  no good reason he

went and got let ters f rom four present and

f ormer administrat  j -ve j  udges, including the

current chief  administrat ive judge, Ann

Pf au; Michael  Pesce; f  ormer administ . rat ive
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judge and recent ly passed away, Ronnie

Aiel lo;  and, i f  memory serves correct ly,

Nei l  Firetog. And those f  our l -et ters went

into the Edelman commit tee, and they st i l l

vot ,ed him down.

When I  got  th is cal- l - ,  I  cal led up Marty

Edelman, a f r iend of  mine, and I  said,

"Therers a huge in just ice here.  "  He

explained to me the background of  some of

the stuf f .

But I  then wrote a l -et ter  saying

essent ia l ly  that  the they had const i tuted

a very strange, f r isal- igned, tor tured

protocol- .  To be voted

instance, Mr.  Chairman

up in the f i rst

vn f  1 nn'r  r r  needed at  Ivs vrrrJ

i  f  \ /n l l  werF vOted dOwnr "*51- percent vote .  But

^-r  ^^*? back f  or  a rehear i  no honattqo4IIU y\JU UAI[E Uq.UL ! \J!  A !srrLq!rrrv

rzclr l  f  e l  I  f  haf  f  he nenFl had done j -n i r :st i  ce.
I "v} /$I Ivvglvv,

did not understand the fact .s of  the l -aw or

f1^^ 
^ ' .^ ' l . i€. i^^r . i^-^ 

r l -a '  *^ l^c.ne quaJ-r-rr .carr-ons, rney now maQ.e you I  ump

over a hoop of  two-thirds vote,  h igher than

the f i l ibuster rules of  the Uni- ted States

Senate.

Now, the dispar i ty between or ig inal
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approval-  and approval  upon rehear ing, that .  ,  s

an i11ega1 standard.  Because any pract ic ing

lawyer wi l l  te1l  you, when you to go court ,

you don' t  need a higher standard for winning

on reargument,  you basical ly j_t 's  the

same st .andard,  and yourre using i t  to

ident i f  y the court ,s at tent  j_on to the

speci f ic  points that  the courc

misunderst ,ood.

CHATRMAN SAMpSON: Correct .

MR. BATRA: Okay? And Mr.  Edelman

was quoted in the New york Law,Journal-  as

saying that rTudge Marrero was one vote shy

on t .he rehear ing under the two -  th i rds rul_e .

Which means he would have more than one

approval  i  f  t .he standard had been l -eqal  .

Okay?

f am happy to te l1 you, and qui te proud

of the Kings County Democrat. ic partv for

what they did in that  instance. rn spi te of

the fact  that ,Just ice Marrero was a

Republ- ican, and Supreme Court  spots are

highly pr ized by everybody in the pol i t ical

party system, they did not grab that open
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spot that  had been created by t .he panel  by

i ts misconduct, .  Instead, I  understand t .hey

did get my let ter ,  i t  was circulated, and to

their  wonderful  grace they renominated

.fust ice Marrero.  And he went.  on to serve,

again wi th dist inct ion,  unt j -1 his unt imely

demise.

So what is before you, Mr.  Chairman, is

a histor ic opportuni ty to remake the

system to wi t ,  the Commission on . fudic ia l

Nominat ion because i t  is  badly broken.

I  t  1s beyond di  spute and no one can arg:ue .

Because i f  they argue such, then they have

to admit  that  any reasonable professional

lawyer who i  s impart  ia l -  and independent

would never f ind Act ing Chief  .Tudge Carmen

Beauchamp Cipar ick,  despi te her longest

service on the Court  of  Appeals,  and

Administrat ive,Judge Fern Fj-sher,  who to my

understanding is also the longest serving

administrat ive judge of  the c iv i l  courts of

the Ci ty of  New York,  wh j -ch handles the most

number of  cases of  any court  by an

administrat ive judge that i f  any system
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could f  ind t .hese two wonderf  u l  j  ur ists not

qual i f ied,  you don' t  have to ask the next

quest ion,  is  t ,he system broken. The answer

is absolutely,  exclamat ion point .

CHAIRMAN SAMPSON: Mr.  Bat.ra,  thank

you very much for your comments.  And we'11

def in i te ly take them under advisement.

Thank you very much.

MR. BATRA: Thank you, Mr.  Chairman.

I  appreciate the pr iv i lege of  appear ing.

CHAfRMAN SAMPSON: Since al l  mv

col leagues 1ef t  f  or  session, I ' l -1 cont inue

the hear i rg,  because r  can go check in at

an\.2 nn' i  n1- in t ime.

I  th ink the next person on the witness

l ist  is  Michael  Cardoza. fs Michael-  Cardoza

here? At 1l- :30? Okay.

So we'11 go to the next one, .Tohn

Lonuzzi ,  president-e1ect of  the BrookJ-yn Bar

Associat ion.  Are you here,  .John? Come on

down.

, fohn, thank you very much f  or  coming

bef ore the panel- .  Most of  my members had to

check into session, but I  I  l1 stay here.  And
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Mr. Lonuzzi  is  t ,he president.-eIect  of  the

Brooklyn Bar Associat ion.  Once again,  thank

you for coming, t ra ipsing al_I  the way up to

Albany.

MR. LONUZZI:  Of course, thank you.

I t 's  my pleasure to be here.

Good morning .  My name i  s .Tohn Lonu zzi  .

I  am president-elect  of  the Brooklyn Bar

Associat ion.  I  a lso serve as chair  of  the

Brooklyn Law Associat ion's tor t .  law

commit tee and as a member of  t .he

associat ion's judic iary commit tee.

f  woul-d l  ike to thank the Senate

Standing Commit tee on the ,Judic iary and, in

part icular,  Senator .Tohn Sampson, chair  of

the commit tee, for  invi t ing me to test i fy

t .h is morning and part ic ipate in th is

important hear ing.

IL 's t ru ly a pr iv i lege and an honor to

appear before th is commiLtee t ,o share my

thoughts on how we might be abl_e to j_mprove

on the process by which nominees to the

Court  of  Appeals are selected by the

Commission onJudic ia l  Nomi-nat ion.
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First  and foremost, T anmman. l  ts1^^I  UUII I ITIc:J. I \ l .  L- I IE

Commission onJudic ia l  Nominat ion for  t .he

exemplary work i t  has done in the past.  By

way of  example,  the Commission on Judic ia1

Nominat ion was responsible for  the

nominat j -on of  Chief  rTudge ,Judi th S .  Kaye,

who served this state wi th dist inct ion and

r l i r rn i f r r  Far l -ho rr :cf  1rurgrr_LLy rut  _r  yeafs.

When Chief  ,Judge Kaye faced mandatory

ret i rement,  af1 seven nominees named by the

commission to replace the Chief  rTudge were

found "highly qual i f ied" or, ,qual i f ied" by

both the New York State Bar Associat ion and

the Women's Bar Associat ion of  the State of

New York.

Cl-earIy,  the commission has worked very

hard to ensure and maintain the hiqhest

level  of  integr i ty and competence on the

Court  of  Appeals,  one of  the most prominent

and highly regarded appel-1ate courts in our

country.

However,  notwi t .hstanding the exemplary

work of  the commission, there is need and

room for improvement in the judic ia l
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nomanaE.r_on process.

First ,  f  respectf  u l1y submit  t .hat .  th is

commit tee consider measures to expand the

number of  commissioners on the commission to

include bar associat ion representat ives and

att .orney pract , i t . ioners .

f  would also suggest,  as my col league

Mr. Batra suggested, that  the commit tee

consider expanding the number of  names of

nominees that are provided to the Governor,

the number of  candidat.es who come out of  the

commission.

Bar associat ion representat ives br ing

the col  l -ect  ive knowledge ,  €Xper ience and

perspect ives of  their  thousands of  members

to the process and can help ensure t .hat .  the

nominees selected by the commission have t .he

r ight  tools for  the job,  are highly regarded

and respected by the pract ic ing bar,  and,

important ly,  represent t .he interests and the

diversi t ,v of  t .he bar.

Having at torney pract i t ioners,

part . icul-ar1y t r ia l  1evel  and appel  late

attorneys, orr  the commission can also be
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benef ic ia l  to the process. Attorney

pract i t ioners,  who regular ly pract ice in our

tr ia l  level  and appel late courts,  know what

suaLi t ies and trai t ,s to Look for in

candidates for  the Court  of

which prospect ive candidates

takes to make an except ional

Appeals judge.

Appeals and know

have what i t

Court  of

I  respectful ly suggest that  every

effort  be made to di-versi fv the commission

so as to ref lect  the diversi ty and

composi t ion of  the populat ion of  th is state

rf  the commission i tsel f  is  not  d iverse, i t

is  unl ikely that  the s late of  nominees

proposed by the commission wi l l  be diverse.

I t 's  hopef ul  t .hat ,  a more diverse

commission might produce a more diverse

array of  nominees in the categor ies of  race,

gender,  areas of  pract ice,  and geographical-

representat ion.  We surely al- l -  can agree

that in a state as ethnical ly and cul tural ly

diverse as New York,  w€ want our jur ists to

ref lect  that  d iversi ty.  This is essent ia l

i f  we want the publ ic to respect and put
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their  fa i th in our leqal-  svstem

The Brooklyn Bar Associat ion would be

more than wi l l ing to of fer  any assistance to

this commit tee and to work wi th th is

commit tee to make the judic ia l  nominat ion

process better and more Lransparent.

I  would imagine that many other bar

associat . ions throuqhout t ,he state woul-d be

simi lar ly wi l l ing,  any of  them, to work wi th

this commit tee to address these concerns and

come up with some solut ions to the obvious

problems that are plaguing the commission.

CHAIRMAN SAMPSON: Mr. Lonuzzi ,

want to ask a couple

So what you're

sel  er : t ' i  on.  i t  d idn' tv v + v-- ,  
-

of the State of  New

correct?

of quest ions.

saying is that  th is

ref l -ect  the diversi ty

York;  would t ,hat  be

MR. LONUZZI : Correct .

CHAIRMAN SAMPSON: And when you say

expanding this l is t  to incl-ude associat ions

and pract ic ing at torneys, does the

commission now reach out,  to associat ions or

pract ic ing at torneys regarding the select ion
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of some of these nominees, do you know?

MR. LONUZZI:  We11, I  can teI I  you,

as president-e1ect,  of  t .he Brooklyn Bar

Associat ion and f  obviously worked very

closely th is past year wi t .h the president of

the Brooklyn Bar Associat ion and our

execut ive director.  f 'm in constant contact

wi th our execut ive board,  our board of

directors.  I rm also af f i l iated at  \ /Fr\ .2 hicrh

levels wi th a number of  other bar

associat ions at  the county level ,  at  the

state 1evel  .  I 'm a delegate at .  the New york

State Bar Associat ion f 've not had anv

contact  wi th the commission. I ,m notr  aware

of any of  my col leagues who were approached

or contacted by the commission.

We str  j_ve, we make every ef  f  or t  at  our

bar associat ion and f  know werre not

alone in th is to be incl_usive.  We know

what sort  of  d iversi ty exists in our counry

and in the pnrnrrrrh nF Prnnk' l  r rn TrTg Lfy

very,  very hard to have our bar associat ion,

our membership,  our leadership,  ref  lect  t .hat

diversi ty.  f  know our bench in Kings County
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ref lects that  d iversi ty,  and that 's a qood

thing.

When folks walk into a courthouse, they

want to know that they're going to be

treated fair ly,  and percept ion means a lot .

And that was a theme that I  heard ear l ier

th is mornirg,  and i t  real1y does. When you

have a state as diverse, as I  said before,

cu1tura11y, racia1ly,  ds the State of

New York,  and t .he bar as diverse as i t  is ,

and the tr ia l - Ievel  bench as diverse as at ,

when you have that set  of  c i rcumstances and

you have seven nominees coming out of  the

commission, s ix of  whom are whi te males,  r

don' t  th ink that  that 's ref lect ing the

diversi ty j_n the profession and in th is

communi ty .

CHAIRMAN SAMpSON: And that,  you

feel ,  does have an ef fect  on the c i t izenry 's

percept ion of  re l - iabi l i ty  in the j  udic iat_

qrrel-am?

MR. LONUZZI:  We1l,  I  mean, sure.  f

mean, I  can te1l  you how i t 's  perceived by

my col leagues when the l_ ist  came our
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CHAIRMAN SAMPSON: How was i t

perceived?

MR. LONUZZI:  Wel l ,  you know, the

Honorable Theodore T. lTones, ,Jy.  ,  associate

judge on the Court  of  Appeals,  the only

minor i ty on the l is t  and he certainly

wasnrt ,  on that l is t  because he was a

minor i  ty.  ,Judge ,Jones i  s probably one of

the most qual i f ied jur ists in the state and

would have made an except.  ional_ Chie f  .Tudge ,

as,Judge Lippman wi l l  make an except ional_

Chief  ,Judge.

Certainly some eyebrows were raised

that f  o lks were missing f  rom that l_ ist .

Those names have been already st .at .ed today,

,Judge Beauchamp Cipar i  ck and rTudge Fern

Fisher.  A lot  of  eyebrows were raised that

those names were not.  incl_ud.ed on the l is t .

Very/  very highly qual i f ied people.

, f  udge Beauchamp Cipar i  ck ,  someone who '  s

served on the Court  of  Appeals for  a very

long t ime, and certainly someone who has al_1

of the qual i f  icat ions and al_l_ of  the t ra i ts.

You need not have been a member of  t .he
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to t .he meeLings that the commission had to

know t ,hat ,Judge Beauchamp Cipar ick is a

highly qual i f ied candidate and shoul-d have

been incl-uded on that l is t .

CHAIRMAN SAMPSON: So woul-d i t  be

safe to say th is select ion or th is process

maybe wasn' t  looking at  i t  h ist .or ical ly

with respect to th is nominat ing commission,

was this an aberrat ion in the whole cos and

the wheel-? Or th is is somethinq that.  needs

to be i t 's  broken, i t  has fa i led,  and now

it  needs to be f ixed?

MR. LONUZZI :  Oh, i t 's  certainly

somet.hing thatrs broken. I t  certainly has

fai led.  And i t  certainlv does need to be

f ixed.

CHAIRMAN SAMPSON: Thank you very

much.

MR. LONUZZI : Thank you, Senator

:  n l1 rF r ' ' i  a J-  c VOuI.  t  ime .s-Y-Y 
-

CHAIRMAN SAMPSON: Thank vou.

The next indiv idual-  on the witness l is t

is  Elena Sassower,  and she's the director of
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the Center f  or  .Tudic ia l -  Account.abi l i ty .

Ms. Sassower,  good morning.

MS. SASSOWER: Good morninq. One

moment,  p lease.

The start ing place for any test imony is

necessar i ly  the New York State Const i tut ion,

Art ic l -e VI,  Sect ion 2,  which contains the

pert inent provis ions regarding the New York

State Commission on Judic ia l -  Nominat ion.

The amendment in L977 repJ-aced what had

previously been the elect ion of  judges to

the New York Court  of  Appeals.  What was

subst i tuted was a meri t -based appoint ive

svstem.

What was not reveal-ed when t .he c i t izens

of th is state voted in favor of  th is

amendment,  which was supposed to ensure the

qual i ty of  our state 's highest court ,  what

they were not to l -d was that af ter  they gave

up Lheir  e lectoral  r ight  to make t .he choice

as to who would be their  h iqhest state

j  udges, that  process woul-d be encapsulated

in conf ident ia l i ty .  The Legis lature did

that in I978, the fo l lowing year,  wi thout
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' l  
^- . i  | . i  *any -Legr_E,r-matre purpose.

And upon informat ion and bel ief ,  no

hear ings were ever held by the Legis l_ature

in the implement. ing legis lat ion,  which is

'Judic iary Law Art ic le 3 -A, which woul-d be

the second focal  examinat ion to anv

understandj-ng of  where we are today.

You, Senator,  have done somethinq

histor ic.  f  do not bel ieve that in the

3 0 years s ince the Commi_ssion on Judic ia l

Nomlnat ion was establ ished by const i tut ional_

amendment,  and t .hereafter to a very

signi f icant degree transmogrl f ied by a

legis l -at ive statute and then further made

the subj  ect  of  ru les and regulat ions of  the

Commission on,Judic ia l  Nominat ion

promulgated by the commission, which needs

to be the thi rd examinat ion to where we are

today f  do not bel ieve that in al- l -  th is

t ime, 3 0 years,  unt i l -  today, Senator,  under

your l -eadership,  there has ever been a

hear ing on how, quote,  meri t  sel-ect ion to

the New York Court  of  Appeal-s works.

CHAIRMAN SAMPSON: There's a f i rst
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t  ime f  or  everyt .h ing .

MS. SASSOWER: Thank you, Senator,

f  or  doing what has, I  bel- ieve, not ever been

done for 30 years and was long needed to be

done, because the evidence was in count less

years ago of  the corrupt ion not just  the

nn' l  ' i  r - ' i  a ' i  z=f  i  611 hrr l -  l -  ha 6rr | -  r i  nhf  
-Arr11n1- 

j  nnyvrruJUJaavLvLL, vuu Lfrg vLrL! IuIJ.L (-v! !uyLrurr

of th is process.

Now, let .  me just  say that in holding

this hear ing,  Mr.  Chairman, our new chairman

of hopeful ly a funct ioning Senate,Judic iary

Commit tee such as we have not had, you

stated in a press release, because your

press release announced that th is woul-d be

your f i rst  order of  business, that .  i t

q,,a\ .2c.  l lAl-  l -  ha haar inccr Qonr1- nr q
,  vv 

-  -ampson

plans t ,o ask members of  the commission and

i ts chair ,  , fohn O'Mara, to t .est i fy

concerning how the commission decided on i ts

f inal  1 ist .  of  candidat.es and the methods i t

employed throughout the candidate select ion

process. r l

I - ,o and behold,  at  th i  s hear ing,

completely absent wi thout any explanat ion
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and there can be no just i f icat ion is the

chairman of  the Commission on ,Judic ia l

Nominat ion,  ,John O'Mara, the absence of  any

members of  the commission

CHAf RMAN SAMPSON: ,Just  a noLe on

that.  Ms. Sassower.  Mr.  O I  Mara did submit .  a

wri t  ten document .  In addi t ion,  he has mad.e

himsel f  am I  correct  avai l_able at  some

poj-nt  in t ime for inquj-s i t ion wi th respect

to th is.

MS. SASSOWER: That doesn' t  sat isfv

the publ ic .  The publ ic was ent i t l -ed,  ds you

r ight fu l ly said as I  th ink Senator

Perkins ta lked about how percept ions somehow

become real- iLy,  t .here are percept ions,  there

are suspic ions, there are quest ions.  And

t -ha nrr l . r ' l in WhiCh iS here rFr.rresonlg6l  nOtysvrrv/  vvrr4vrr  rp rrg!E !gy!gDEII

only by the few present but by the media,

who perhaps have disappeared as weI l

CHAIRMAN SAMPSON: Thev'11 be back.

MS. SASSOWER: --  were ent i t led to

hear you interrogate.  And you made certain

observaLions which I 'd l ike to address

CHATRMAN SAMPSON: co r iqht  ahead.
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MS. SASSOWER: with respect to

what you may have been told by Chairman

O'Mara.

Let me just  say that Chairman O'Mara

not only is Chairman O'Mara not here ro

test  i fy ,  not  only are t .he 11 other members

of the commission not hear to test  r fy,  but

you al-so don' t .  have the test imony of  f  ered of

pr ior  members of  the Commission on,Judic ia l

Nominat. ion who could have of fered themselves

up in the spir i t  of  publ ic service.  Let us

remember that  their  labors,  such as they

are,  on the Commission on Judic ia l

Nominat ion are not compensated, which

n2ranl-hai-  i  npl  ly  fa i  SeS rzol-  enn1- har iSSUejvu qrrverrv!

that  shoul-d be examined by th is commit tee,

whi ch j -  s the f  unding ,  the expendi  ture s ,  i  f

arry,  of  the Commission on . fudic ia l

Nominat ion for  i ts purported invest igat ion

and scrut iny of  nomj-nees.

Upon inquiry on t .hat  sub j  ect  years ago,

I  was told that  there is no budqet for  the

Commission onJudic i -a l -  Nominat ion,  t .hat

essent ia l ly  everythi-ng is done I  guess
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voluntar i ly  by the l -aw f i rms whose counsel-

ror l l r r  ic  1-L_^re gutr

CHAIRMAN SAMPSON: I  th ink that  is

correct .

MS. SASSOWER: Yes. We11, that .  a l -so

raises quest. ions and, j -ndeed, why the

Commission on Judic i -a l -  Nominat ion features

on i ts let terhead four counsel  who could

have been here,  should have been here.

Bottom l- ine is they are not here.

Now l-et  me so to the substance. Your

press release for t .h is important excuse

ne, not your press release, I  read from your

press rel-ease where you told the publ ic

proper ly that  they would hear f rom Chairman

O'Mara and the members of  the commission,

none of  whom are here to answer your

quest ions and to answer the quest ions of

others and to be chal lenged by c i t izens such

as mysel f  who are knowledgeable and in a

*^^. i r . i^-  fa r , r i1-  i r -a l Iw addreSS theirI /UDrLrVrr  UV V!rUrVqr+y

representat ions l -est  you be snowed by

misrepresenLat ions.

CHAfRMAN SAMPSON: Okav. Correct .
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MS. SASSOWER: your not ice of  th is

publ ic hear ing also refers,  important l -y,

that  th is hear ing wi l l  a l low the commit tee

to explore t .he j  udic ia l  invest igat ion

process /  incl-uding a perceived lack of

Lransparency in the commission,s process.

Now, you have put your f inger r ight  on i t

except t .hat  there's no percept ion here,  i t 's

r  t^^r
A IAUL.

Because what the judic iary 1aw did in

changing the const l tut ional_ amendment that

created the Commission on,Judic ia l_

Nominat ion is to vei l  the ent i_re process in

conf ident ia l i ty .  f t  is  impossible,  as

current ly const i tuted, to put what is the

f i rst  problem here? You can never ver i fy

that any candidate,  any sIat .e of  candidat.es

are in fact  wel l -qual i f ied.  Why? Because

everything is essent ia l ly  conf ident ia l ,  wi th

l imi t .ed except ions.  Let.  me te11 you what

thev are.

Under the ,Judi  c iary Law 6 6

CHAIRMAN SAMPSON: f  th ink we know

what the except ions are.  What,  f rm try ing to
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get f rom you

MS. SASSOWER: WeIl -

CHAIRMAN SAMPSON: What I 'm try ing to

get f rom you, Ms. Sassower just  l is ten to

me what I rm try ing to ext . ract  f  rom you is

what would be your recommendat ions to

ef f  ectuate t .he change. You know, th is is

we know that t ,herers an issue, there's a

problem. We have ident i f ied i t .  Now we're

looking instead of  point . ing the f  inger,

what f  want to and I  want you to help f r€,

i  s what woul-d you be looking f  or  f  or  a

sol-ut ion or recommendat ions.

MS. SASSOWER: Thank you. Number

one, you want to scrap ,Judic iary Law 66 and

open the process. Remember,  we are

select ing judges to our state 's highest

court  .  There is no - i  ust i f  icat ion f  or  t .he

publ ic not knowing who are the pool  of

candidates who apply.  Anyone who wants the

job must subject  themselves to publ ic

scrut iny and examinat ion,  just .  as you do,

Senator,  when you chose to run for publ ic

of  f  ice.
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This is one of  the highest publ ic

of  f  lces in the st ,ate,  wi th power more

sweeping than anything that you or your

col leagues have. With a tenure that I 'm

sure you envy, 14 years.  Okay? There is

no i f  you wanL that publ ic of f ice,  your

appl icat ion must be publ ic.

Now, 1et me just .  say there is

nothing obviously,  there may be areas of

personal  informat ion on an appl icat ion form

that can be simply wi thheld

CHAIRMAN SAMPSON: Redact,ed.

MS. SASSOWER: Redacted. But the qut

a€ {- l r ' ia =nn] ' ia=l- inn ' iF \ rnrr  ra:r l  l - lnrnrraln i I(JJ- Lrr f i )  crPI, / f rucLLr\Jrr l  f !  yvu !squ urrr \J( lqrr  LL r

there is nothing that anyone who thinks

themselves wel l  -qual- i f  ied,  which is the

const i tut ional  standard

CHATRMAN SAMPSON: What would be your

second improvement,  ?

MS. SASSOWER: Okay. So the publ ic

has to have access.

CHAIRMAN SAMPSON: Open acCCSS.

MS .  SASSOWER; Qnen e. . iFss knowledge

to who is apply ing. Now, the advantage of
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that  is  that  when they know who,s appl ied,

they can part ic ipate in providing the

commission with relevant informat ion.

sources, you knOw what \ . r . ) r r r rc crni  ng t ,o get.

I  have to te11 you, Senator,  that  the

evidence is in.  The Commission on Judic ia l

Nomj-nat ion,  in i ts recommendat ions,  is not

avai l ing i tsel f  of  avai l_abl_e negat ive

sources of  informat ion.  When those persons

who come up and sdlr  oh,  those seven members

on this current short  l_ ist  are completelv

wel- l -  -qual-  j - f  ied,  they're not in a posi t ion to

judge, because they don' t  know what 's out

there.

What is the s j_ne qua

select ion? f t  is  that  you

And obviously i f  you only

about a candldate f rom the

CHAIRMAN SAMPSON

you're saying is take

considerat ion.

non of  meri t

do invest igat ion

seek informat ion

favorable

So basical ly what.

a\t6r\r f l  i -^  intOJ u r f  r  r r  Y

91d6f

So moving on to

your nextr

MS .  SASSOWER:

CHAIRMAN SAMPSON:

now your let 's  go to
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recommendat ion .

MS . SASSOWER: Okay.

Now, as you are undoubtedly aware, most

of the candidates apply ing to be a judge on

our st .ate 's highest court  are alreadv

judges. And they certainly are al_l  lawyers.

I f  they,re not judges, they are pract ic ing

lawyers,  most1y, .  some are academics,

perhaps.

The Commission on,Judic ia l  Nominat ion

as part  of  i ts  meri t  sel_ect ion,  supposed

invest igat ion,  r€ l ies on the integr i ty and

the ef f icacy of  the Commission on Judic ia l_

Conduct.  and on at torney discipf inary bodies.

The fact  of  the matter is the evidence is

and al l -  of  th is I  can provide substant iat ion

for everything that I  am tel l ing you now is

based upon 15 years of  in- the-trenches,

direct ,  f i rsthand exper ience, evidence.

The Commission on,Judic ia l  Conduct is a

corrupt facade which dumps legi t imate

^^m^' l  
r in{-a aa=. ina{-  d. i  Fts ih^ i , , , {^^^\- \J i l r l . /J-cLrrrL D crg ct  J_J.J. : i  L U l_ L L I I Ig J t . ] 'cLg.eS ,

permit t . ing them to then be elevated through

the court  sysLem, incl-uding to the New york
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Court .  of  Appeal-s.

CHAIRMAN SAMpSON: So let  me see i f

understand your point  wi th respect to that .

Looking into the Commission on,Iud. ic ia l

Conduc t

MS. SASSOWER:

of t ,he meri t  select ion

CHAIRMAN SAMPSON:

t.hi rd point .

f t  '  s  an integral  part

process.

Okay. Get to your

MS. SASSOWER: Tha l -h i r . l  nninFyvrrrL lnA
. 

^I IU

th is g 'oes to the important diversi ty

CHAIRMAN SAMPSON: Okay, good.

MS. SASSOWER: Okay. The rat ionale

for the conf ident ia l i ty ,  okay, I  bel ieve was

that th is would somehow enhance the process.

I t  has had the opposi te resu1t. .  The reason

i  e f  hr l -  r /nr l  haVe a ShfUnken nr.rnl  nfJ -  
*  urr !  srrr ls l r  l /vv r  v

appl icants because, according t .o reports,

most lawyers and judges think i t 's  a f ixed

process. Tt 's the c loseness, the fact  that

i t  is  so vei l -ed that i t ,  prevents appl icants

from apply ing. May I  just  read some

pert  inent

CHAIRMAN SAMPSON: Make i t  quick



I

2

3

4

5

6

I

9

1_0

11

L2

13

L4

15

l_o

I7

1B

L9

ZU

ZL

zz

23

z'+

9,6

We've got l imi ted t  j -me here.

MS. SASSOWER: This is f rom the New

York Law 'Journal ,  an example,  an

i l lustrat j -ve example,  buL i t  gets to

something that,  Senator,  you yoursel- f

ident i f ied.  You said,  oh,  but in th is round

you know they only had what did you say,

a2, they intervj-ewed 12. But when Judi th

Kaye was f i rst  considered, i t  was 40.

Okay, therers a di f ference between

number interviewed and total  pool  of

appl icants.  To be intervJ-ewed, you have to

get beyond okay. A11 r ight .

The fact  of  the matter is those f iqures

presumably come out of  your pr ivate

conversat ions which act .ua1ly are a breach of

,Judic iary Law 66. f f  you got i t  f rom

Chairman OrMara, i f  you got i t  f rom counsel

fhara . ' r r  an\ / r ' r? ' la c l  qc l - l rerr  Ara l . r rorr .h i  ncr l -hculru!v 4rr lvrrv /  vrrv

restr ict ions that need to be removed.

But l -et  me read you the relevant an

example of  what is happening. This is f rom

December 3,  2002, dD art ic le in the New York

Law ,Joutna7. "Meanwhi le,  there is growing
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concern amonq the bench and bar over an

apparenL decl ine in j -nterest  in serving on

the court ,  dccording to several  at torneys

close to the select ion process. Pr ior  to

releasing i ts 1ist , ,  - -  th is is now 2002,

December 2002 "  the Commission on . Iudic ia l

Nominat ion i -nt ,erv iewed about 18 appl icants,

l r r r f  onIr . r  af tef  eXtendin^ t -ha :nn' l  iCat iOnsyy++

process because of  a shortage of  interested

and sui table candidates .  Three appel  l -ate

jur ists said there seems to be a sense that

only one or two candidates c lose to the

Governor have any real-  chance changes to

secure an appo j -ntment .  "

This is repeated over and again in the

reportage, which says, in sum and substance,

the reason we have l -3 0 ,  0 0 0 lawyers in

New York State registered, 13 0 ,  0 0 0 plus .

You musL be in the Bar of  New York to be

considered for the Court  of  Appeals.  To

suggest that  there is a lack of  interest  to

be on our staLe's highest court ,  that .  they

have to extend deadl ines in order to qet not

even a score of  lawyers,  Lhere's something



1

z

3

4

5

6

n

8

9

10

11

L2

13

T4

15

L6

I7

18

I9

20

2I

zz

23

24

8B

wrong.

Ms.

wantr

you

sortr

ct> r

you .

be en

CHAfRMAN SAMPSON: And f  agree,

Sassower.  And r ight  now, i f  you can, I

you to t ry to just  hold on. f  want

l -  r rz J-  n qrrm i__ _r *E, Up SO we can come to some

of concl-usion r iqht  now.

MS. SASSOWER: Okay. I  th ink that ,

saidr 1rou have your work cut  out for

You are doing something that has not

done, rr€eded to be done -

Senator Dunne warned you you

t. inker wi th statute .  SenaLor,  you

shoul-dn' t

need to

overhaul-  the statute .  Dramat ical lv.  And

yourre start ing and i f  you open up the

process /  not  only wi l l  you be f  a i thf  u l_ to

the const i tut ional  amendment,  which didn' t

say werre going to keep the publ ic out,  but

you wi l - l -  f  ind an enhanced process, a process

that wi l l  invi te a wide range of  appl icants.

But f ina11y, once again,  even st i11,

you need to be sure that the regulat .ory

bodies ,  the Commi ss ion on ,Judic ia l_ Conduct ,

the at torney discipl inary commit tees are

funct ioning, because they are one of  the
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f i rst  stops for the Commission on,Judic ia l

Nominat ion in secur inq informat ion about

candidates.  And they are usel-ess.  They are

worLhless and they are corrupt.  And there

needs to be hear ings and invest igat ions of

those bodies.

CHAIRMAN SAMPSON: Ms. Sassower,  I

wanted to thank you very much for your

comments and def in i te ly we'11 truly take

them under advisement.  Thanks aqain.

MS. SASSOWER: Thank you for your

leadership.  And I  l -ook f  orward to working

together c losely wi th your commit tee and

providing any assistance and documentat ion

of the ser ious charges that I  here present

with respect to the corrupt ion of  the

Commission on .Tudic ia l -  Nominat ion and of  ,

quote,  mer j - t  select ion to the New York Court

of  AppeaIs.

CHAIRMAN SAMPSON :  Thank you very

Th=nlz r /^r l
J v*.

Thank you.

t  make one fast  comment

.Tudic ia l  Nominat ion did

much, Ms. Sassower

MS. SASSOWER:

Oh, may I  jus

The Commission on
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something unprecedented this t ime around,

and they did i t  in response t .o the cr i t ic ism

of the Governor as wel l_ as others wi th

respect to the report  of  qual i f icat ions.

That report ,  under the ,Judic iary Law, the

report  that  t ,he Commission on,Judic ia l_

Nominat ion makes publ ic when i t  selects i ts

short  l is t  and then presents to the

Governor,  is  supposed to contain f  ind. ings,

f  indings .

The report  of  the Commission on

.Tudic ia l -  Nominat ion has never conrained

f indings. I t 's  nonconforming. And the

Governor complained about i t .  And you see

what the Commission on.Iudic ia l  Nominat ion

did in response. They did a do-over.  And

they t r ied to subst j_tute a second report  for

the December 1st  report ;  they subst i tuted a

December 17th report . But even that does

nOf 1^Fy)1^Fscnf-  
^ 

n^1 i  =nap wi 1-h in\ tr rvu !uyrEpsl tu uvul l / l fq. t tuu w+ulr  qtLy

understanding of  what f indings represent.

And indeed, you should cal_l_ upon the

bar associat  j -ons,  1zou shoul_d cal l  upon the

scholars of  th is state to comment on whether
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the wr i t ten report  of  qual j_f icat ions which

the Commission on,Judic ia l  Nominat ion has

been using over al l  these years,  and

current ly,  is  compl iant .

CHAIRMAN SAMPSON: Thank you very

much, Ms. Sassower.

At th is point .  in t ime we have Michael

Cardozo, New York Ci ty corporat ion counsel_.

Mr.  Cardozo.

Once again,  T want to wel-come you to

this hear i*9,  Mr.  Cardozo. Most of  my

col leagues were here a l - i t t le bi t .  ear l ier ,

but  we had session. And I  wi l l  make sure

t .hey get a copy of  your statements.

You can proceed.

MR. CARDOZO: Thank you, Senator

Sampson. And thank you for giv ing me an

opportuni ty to test . i fy  on this important

issue today.

With me is Eduardo Crosa, an at torney

in my of f ice.

f  th ink as you know, f  am the

corporat ion counsel  of  the Ci ty of  New york.

And in that  capaci ty,  for  t .he last .  seven
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years r  have deal- t  wi th the i  udic ia l_

select ion issue on behal f  of  the Mavor on

numerous f  ronts,  incl_uding draf  t ing the

Mayor 's execut ive order deal inq wi th his

appointments to the bench and advis inq him

on his judic ia l  appointments,  including the

35 indiv iduals that  the Mayor happened to

swear in j  ust  yesterday to the cr im j_na1,

fami ly and civ i l  court  of  New york.

Let me make my posi t , ion c l_ear at  the

outset.  f  cerLainly agree t ,hat .  af  ter  3 0

years operat ing under our present judic ia l

nominat ing system, i t 's  t ime to take a look

at the way the system has worked. And f

commend your commit tee for cal l ing th is

hear ing for that  purpose. But in my

opinion, the system has served the scatre

wel l -  and represents a huge improvement over

the previous el-ect ive system.

But exper ience and the passage of  t ime

demonstrate that  procedural  improvements can

be and should be made I  suggest by ru1e,

F^| ' l^- :^r^- i . rn 
nar| ' i r . r r I : r ] r r  ' i  n {-}ra . rA-^I I \JL TEYTDJ-CI-LI \JIL ydr L LI Ie dI .ecIS

of diversi ty,  outreach and transparency.
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'But the more fundamental  and addi t ional_

changes suggested by some, including

expanding the number of  nominees, shou1d in

my opinion be rej  ected.

Moreover,  the next vacancy on the Court

of  Appeals is not

CHAIRMAN SAMPSON: Let me int .errupt

for one moment.  When you tal_k abouc

expanding the number of  nominees

MR. CARDOZO: Right .  I  was going to

go into that  in some detai  l -  in j  ust  a

mnman r

CHAIRMAN SAMPSON: Okay ,  go ahead.

MR. CARDOZO: But I  th ink of

s igni f icance, Senator,  is  that .  the next

vacancy on the Court .  of  Appeals is not

expected unt i l -  20L2. Assumirg,  of  course,

that as I  hope and bel- ieve should be the

case, i lust ice Lippman is prompt ly conf i rmed

by the Senate.

And that f ive-year per iod,  barr ing an

unexpected vacancy, gives us an opportuni ty

to careful ly consider changes to j_mprove the

system without rushing them through.
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I  want to note at  the outseL that I

could be accused by some of being biased in

f  avor of  t .he present.  system. And I  say that

because approximat.ely 3 5 years ago I  had the

pr iv i lege of  serving as counsel  to Governor

Hugh Careyrs Task Force on Court  Reform,

chaired by the late Cyrus Vance, which in

fact  recommended and ul t imatelv 1ed to the

const i t .ut ional  and statutory provis ions t .hat

werre discussing today.

The resul ts of  the task force

recommendat ions replaced an el-ect ive system

that was highl ighted by expensive el-ect ion

campaigns and televis ion advert isements

featur ing ja i lhouse doors swinging shut

behind a pr isoner whom the nominee was

impl ic i t ly  responsible for  j  a i l ing.  fn i ts

stead, th is state voted t .o adopt the meri t

select ion process we are discuss j -ng today.

And that process has resul ted in three

Afr ican-Americans, one Hispanic,  and four

women, df l  h ighly qual i f ied,  being appointed

to the court .  And with the except ion of  one

inter im appointee, these const i tuencies had
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never been previously represented on the

courtr .

CHAIRMAN SAMPSON: ,Just  to

int .er ject  and I  agree with you,

Mr.  Cardozo. But our concern here was, wi th

respect to th is r  /ou have appl icant.s such as

Fern Fisher Brandveen, Carmen Clpar ick,  a lso

I  th ink there was Pr isci l -1a Hal-1 these

were candj-dates,  but they didn' t  make the

1ist ,  who were highly qual- i f ied.  And

furthermore, Carmen Cipar ick is the act ing

Chief  'Judge at  th is point  in t ime.

So as Senator Perkins said a l - i t t le bi t

ear l ier  before you were here,  is  th is an

aberrat ion or is there a fundamental  problem

where the publ ic 's percept ion and their

bel ief  in the judic ia l  system comes into

ouest ion?

MR. CARDOZO: r '11 be happy to

addreSS that T h:nnan to knOw ,Judge HalI ,

,Judge Cipar ick,  and,Judge Fern Fisher

Brandveen, al-1 of  them outstanding jur ists.

By def in i t ion,  i f  you're going to have

a l imi ted number of  names and charge a group
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of people,  the Judic ia l  Nominat ion

Commission, to select  the se\/Fn neonl  e fherz

deem most.  qual i f ied,  we al l  know by

def in i t ion there is someone who didn' t  make

the cut.

And by l imi t ing the number of  names,

which I  th ink is the fundamental-  point

and I ' l -1 be happy to address now what vou

asked me a few moments ago the system has

said we want to l imi t  the number of  names.

Now, in th is instance, and I  aqree with the

concerns you,ve expressed that i t  resul ted

in no women on the l is t  and iust  one

minor i ty.  And that,  I  th ink,  can be

addressed by some procedural  suggest ions

that f  want to make.

The fundamental  quest ion,  though, f

th ink is why l imi t  the number of  names. And

that issue l - ies at  the very,  very essence of

the whole system. Because the system is

supposed to be that these 72 commissioners,

af ter  doing their  work f  want to come

back to that  issue but af ter  doinq the

work,  they are the ones, not the Governor,
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not.  the legis lat ive leaders or the Chief

, fudge, they are the ones to say who they

deem to be the seven most qual i f ied.

CHAIRMAN SAMPSON: Correct .

MR. CARDOZO: And so whi le the

Governor obviously must appolnt  f rom the

l ist  g iven to him, his discret ion is

intent ional- l -v I  imi ted .

And the moment you open t .hose numbers

up, you are in danger of  changing the system

from a nominat ion system to a screening

commission. In other words,  you would

screen out those unqual i f ied.  But as I 've

heard some suggest,  why not have 10 or 15

names rather than seven? And rrou are then

cr i r r inrr  l -he Gnrrern.rr  orcater and dreate1.urfv Yrvsuv!

lat i tude, al lowing more and more l ikeIy the

pol i t ics to feed into th is.

And l -et  me draw, by way of  example r

was pr iv i leged, as I  noted ear l ier  to be

asked by the Mayor to draf t  h is execut ive

orders.  Because as you know, he makes

roughly has roughly a hundred judges to

appoint  over a 10-year per iod.  And his
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execut ive order doesn' t  provide for four to

seven names, his execut ive order says that

hi  s nominat ing commi s s i  on and tra ^n I  r r

appoints a minor i ty of  the members of

that  they shal1 only give him three

names. Not four to seven, but three names.

And again,  the purpose, the under ly ing

fundamental  point  here is the commissioners

are supposed to make the judgment who are

the four or f ive or seven most highly

qual i f ied people.

CHAIRMAN SAMPSON: On this point ,

there was a Mr.  Batra here ear l ier .  And in

this instance, you have 12 indiv iduals on

the nominat ing comm j-ssion; correct  ?

MR. CARDOZO: Yes .

CHAIRMAN SAMPSON: And vou need

two-thirds votes for  somebodv t .o come out of

that  commit tee. But what you can do, you

have f  our f  rom t .he Governor,  f  our f  rom the

Chief  . rudge, and one f  rom each branch the

Senate minor i ty,  Senate major i ty,  Assembly

major i ty and minor i ty.  The issue here is

you can have a bl-ock of  f  ive,  f  ive votes who
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can hi jack the proceeding and prevent an

indiv idual  f rom comins out. .

MR. CARDOZO: Yes .

CHAIRMAN SAMPSON: And in those

instances, you know, what can be done? And

you're ta lk ing about l - imi t ing the number.

Which I  would have no problem, as you're

saying, l - imi t . ing the number.  But the

quest ion is,  the process in which those

members are engaging, what are they taking

into considerat ion to makinq sure that we

get the best qual i f ied indiv idual-s

i r respect ive of  a l lowing any sort  of

pol i t ics to play there,s nothing wrong'

wi th pol i t ics,  but  p lay into a process where

we I  re t ry ing to make sure that we have the

conf idence of  the people in our j  udic ia l -

system?

MR. CARDOZO: I  th ink that 's an

excel lent  quest ion.

Since the members of  the commission, as

you sdy, are nominat,ed by the three branches

of government,  but .  because they have

staggered terms, there's no part icul-ar party
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at any part icular t ime that should dominate.

And by def in i t ion,  one-quarter of  the

commission turns over every year because of

the staggered Lerms.

So obviously i t  is  both mathematical ly

and I  guess pol i t ical ly possible for  a,

quote,  b loc of  f ive to block someone. But

v.)r ' t  e:-  e i  n that  inStanCA ra.rrr  i  rad tO f  ind aI "*  r les

fa i r ly  large consensus among those f ive,

because you are havj-ng to get people f rom

dif ferent branches, the nominees from

dif ferent branches of  qovernmenL who have

been presumably nominated by di f ferent

people.

In other words,  there are Pataki

appointees here,  t .here are Si  lver appointees

here,  t .here are Bruno appo j -ntees a1l-  on that

commj-ssion, and now Governor Paterson has

now appointed someone. So i t 's  a mixture of

people.

So obviously,  again,  in any system, be

i  |  :nn^' i  n. l -  i r ra a ' l  anf  i  r ra  r  l rar^rarro*1.1.-+rre+vvr t  vL r . -""-r- I  yOU

draf t  the rul-es,  there's always that k ind of

possibi l i ty .
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But the fundamental  noint  of  I

t ,he number of  names f  th ink i  s so

fundamental ly important to what we,re

talk ing about,  I  th ink i t  would be a ser ious

and grave mistake and i f  you look across

the counLry,  not  just ,  in New york Ci ty

going back to Mayor Koch, the mdyor has had

a l imi ted number of  names. But Ar izona,

var ious other stat ,es have this k ind of

system.

CHAIRMAN SAMPSON: And f  would agree

' i  f  \ / - r r  l rna. . ,
r  "s

' i  mi  l -  i  nn

with the point  yourre making

fhaJ- l -ha 
^rry-Jcess wasnrt

MR. CARDOZO: So l_et

i f  I  could.  Because what f

me address that

suggest and

you asked me that before,  why rule change

rather than legis lat ion,  so l_et  me suggest .

The concerns that many have, and I  've read

some of your comments on this,  I  th ink fa l l

into three bas j -c categor ies :  d iversiLv _

outreach, and transparency. Let me address

each of  them and why I  th ink,  aL least

in i t ia l ly ,  they can be addressed by rule

change at  the commission leveI rather than
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legis lat ion.

First ,  d iversi ty.  I  th ink you are

r ight  that  there's a concern.  I  don' t  mean

that the commission necessar i l r r  made a

mistake. Perhaps the seven most.  qual i f ied

people were the ones, and they were al- l -

outst ,anding people on the 1ist . .  But there

certainly was a percept ion of  a problem

because of  the absence of  women and only Ted

,Jones on the l is t  as a minor i ty.  And ag.ain,

T noinl-  | -o the nasf ?O \zears wFrrre dOne

better on women and diversi tv

CHAIRMAN SAMPSON: And vourre correct

about that .  But I  th ink what werre saying,

especial ly th is percept ion in th is day and

age where we had a Senator f rom New York run

f or the pres j -dency of  Uni ted States,  we had

a woman vice presidency for the Uni ted

States and inroads that have been made, |ou

l rnnr^r  i . l - te i r rc: l -  l -ha r ' \ar . lon1- i r rn
,  Lv Jseu vyu+vrr

MR. CARDOZO: And so l -et  me make this

suggest ion.  The commission rules should be

amended to emphasize t .he importance of

diversi ty and that in select ing a
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candidate select ing the nominees, excuse

f l l€,  that  considerat ion should be taken into

account expl ic i t ly  that  is ,  the rul-es

should say expl ic i t ly  the importance of

having a courL composed of  indiv iduals of

di f  f  erent ethnic i t ies,  d i f  f  erent g 'enders,

geographic and 1ega1 backgrounds.

The rules should say speci f ical ly that

in sel-ect ing candidates,  take that f  actor

into account,  because the courts are better

are stronger,  and there's a greater publ ic

acceptance of  their  decis ions.

And I  would add, on that again,

ta lk ing about my recent exper ience, al though

Irve spent a good deal  of  my professional

l i fe on this issue that Mayor Bloomberg' ,

in the seven years he's been mayor,  has

appointed as far  as new judges are

concerned, because obviously there's some

reappointments,  he has appointed 44 judges

as of  yesterday, under his system.

Twenty- two of  those 44 were women, and 1-2 of

those 44 were minor i tv.

And the Mayor 's commit tee c lear ly
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and the Mayor,  when he is making the

appointment c lear ly recognized the

importance of  d iversi ty.  And the

commission's rules,  therefore,  should say

i r .

But I  th ink

diversi ty that  f

that  the members

themsel-ves should

diversi ty of  th is

i t 's  geographic,

everything e1se.

there's a second point  on

would suggest,  and that is

of  the commission

ref lect  t ,he great

state.  Not just  ethnic,

i t , 's  g 'ender,  i t . 's

Now, you can'  t  mandate t .hat  by statute .

But certainly the people who are making the

appointments and I  know how strongly the

Governor f  eels on this,  and I  know t .he

importance that the legi  s lat  ive l -eaders

and certainly I  know both,Jonathan Lippman

feels th is way,,Judi th certainly fe l t  th is

way. They should be urged emphat ical ly,  and

in a report  that  th is commit tee could

construct ively issue, that .  in appoint ing the

members of  the nominat inq commission

t,hemsel-ves,  they should take into account
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the then-present composi t . ion of  the

commit tee.

And I  would suggest to you, SenaLor,

that  i f  t .he commi-ssi-on amended i ts rules

and t ,hey have the power to amend their

rules and the appoint ing author i t ies

coul-d be urged to do that,  that  you would go

a long way to deal ing wi th the diversi ty

issue.

A second recommendat ion is outreach. f

knOw there'S l . raon 2 nr6at COnCern abOUt t .he

apparent l -  imi ted number of  people who

actual ly appl ied to the nominat ing

commission. And so the rul-es shoul-d be

expl ic i t ly  amended to mandate al- l -  k inds of

out reach .

And again,  that  does not take a genius

to f igure out what to do. But there should

be regular required meet ings wi th bar

associat ions and I  don' t .  iust  mean t .he

establ ishment bar,  I  mean the womenrs bars,

I  mean the minor i ty bars,  f  mean the

Schenectady bar and the Ut ica bar across

the state on a regular basis.



1

z

3

4

5

6

7

tJ

9

1_0

11

t2

13

14

15

T6

17

18

L9

ZU

27

zz

23

.A
z+

106

There couLd be requirements that  they

speak; you know, how do you become a judge

kind of  th ing.  In New York Ci ty,  that 's

what we do. We have a per iodic program

that 's put of l ,  quote,  r 'How Do You Become a

.fudge .  "

Last year the Mayor invi ted the

minor i ty bar,  representat ives of  the var ious

minor i ty bars to meet wi th him personal ly t .o

tal-k about th i  s ,  to get the word out that

th is is t .he avai l -ab1e.

So one further suggest ion on outreach,

and this is more mechanical  but  I  th ink i t

might he1p. Right now, when you apply,  you

have to f i l l  out  a very,  very detai l -ed

quest ionnaire,  f inancials and al l  the rest .

And Certainl . r  t -h: t -  i  nfnrmat iOn iS neCeSSary

before any f inal  decis ion made. But there

coul-d be a prel iminary short  form

quest ionna j - re,  i f  I  could use that phrase,

for the in i t ia l  ef for t . .

You know, someone says rr I  don' t  want to

^n f  l r ra, ,a l r  1^^-- . . i  *^ r^ ^^ l  I  m\/  ar-col ]ntant orY\, /  r - r f r \Jr . ryrr  r fcrvfrrY L\J l ! ;crrr  r r r }  qevvu.

go through boxes in my basement" and f i l l
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out al-1 the c lear ly appropr iate informat ion

before someone becomes a judge of  the

highest court  in the staue.

But bef ore you get to home plat .e,

yourve got to get to f i rst .  base. And f

th ink you could create a short .  form that

everyone shoul_d be required to f  i  1 l  out

. i - . . i r . . i^ ' t ' r - -  
Anf l  fhCn | . )n. iF l .ha n6rI I r rU!O.J-J_y. <:rrs errerr ,  v--vv l ,_-SOn l_S

under ser ious cons iderat  ion,  t .hen they'  re

asked to f i l l  out  a longer form.

I  th ink you coul_d br ing more people out

i f  the process was somewhat s impler.  And

again,  that  could be done by rul_e change .

The third point  is  t ransparency, and

you've made that point .  And I  th ink because

of \ ,zr . t r l  r  cf  f  or f  s onlrz l  e--Fnl-  l r r  f  hav!Lv!up, vrr+y !uv9rruJy ut IE

commission has establ- ished a websi te.

I  wi l l  admit ,  as someone who had a hand

in the draf t ing of  the statute 30 years ago,

we didn' t  know what a websi te was 30 years

d9o, f  p lead gui l ty to that .  But c lear ly in

this day and age there should be a websi te.

They've made some construct ive beginnings.

There '  s a lot  more inf  ormat ion that coul_d be
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put on that websi te.  Technology is so far

advanced today, so you could put even more

informat ion on the websi te.

And at  the same t ime, the commission

should be urged, when i t  is  issuing i ts

f inal  report  to the Governor,  to put as much

inf  ormat j -on about what 's happened as

possible in

CHAIRMAN SAMPSON: r  th ink i t .  lacked

i t  in th is instance. I  th ink there wasn' t  a

reporL,  and subsequent ly a report  f  o l -1owed.

MR. CARDOZO: Yes. Rioht.

And again,  I  th ink the rules should be

therefore amended. And again,  th is could be

r ione l r r r  r r r ' les srrkr iecf  t .o t .he!  s+vv /

conf ident. ia l i tv  restr ict ions that are in the

statute.  But there's a lot  more

informat ion,  including the outreach ef for ts,

you know, what have you done. And i f  that 's

required by the ru1es, i f  we al l  know that

i t 's  required by the rules and you're going

to have to teI I  the Governor what you did,

that  j - t 's  going to happen.

And I  would suggest to you that i f  you
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were to amend t .he rules as I  suggested on

diversi ty,  i f  you amend the rules wi th

respect to out.reach and transparency and you

urge the appoint ing author i t ies to take

diversi ty into account in appoint ing the

commiss j -on members,  you wi l l  go a long way

t.o deal ing wi th the issues that you have

raised.

And as to f  ur ther changTes, we have f  ive

years.  What I  would suggest is you might

f  orm a st .udy commit  tee;  you could take a

l-ook at  what. 's  happened across th is country.

Ar:-zona, f  or  example,  had a meri t  sel-ect ion

system that they modif ied relat ively

reeenf. l  w -  How has i t  worked in other

states? And rather than just .  deal ing wi th

t .he issue of  the moment ,  i f  you wi l - l - ,  Lake a

hard l -ook to see i  f  f  ur ther chanses are

made.

CHAfRMAN SAMPSON: I  don' t  th ink

you know, the issue at  the moment br ings

along the changes that need to occur.

Because i f  we weren' t  deal inq wi th these

issues, you know, our mindset wi th not



1

z

3

4

5

6

7

9

10

1l

t2

1_3

t4

15

16

I7

18

LY

20

2I

22

23

24

110

t ,h inking about,  th is commission and what 's

going on and your ta lk ing about issues of

diversi ty,  outreach, and transparenCy, t .h is

is what and I 'm qui te sure the Mayor has

been advocat ing we have been advocat ing

this for  years wi th respect to the judic iary

and the people who si t  on the bench.

And what I rm saying is for  the

commission not to take i t  into considerat ion

when looking for the next candidate,  i t  sort

of  l - ike begs the quest ion.  I  can promulgate

i t  wi th respect to rules,  but  how do r  know

t.hat they're going to implemenL that or t ry

to c i rcumvent i t?

So these are just  concerns

MR. CARDOZO: I  agree with you,

Senator.  But.  of  course werre not I rm

sure not about to say we have to have X

percent of  the candidates women,

Afr ican-American, Asian. We're not saying

that

CHATRMAN SAMPSON: Werre not even

f rm not even

MR. CARDOZO: I  know you're not,
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Senator.

CHATRMAN SAMPSON: talk ing about

any issue of  quota.  But what f 'm talk ing

about is the issue of  f  a i rness, percept. ions.

But most of  a l l ,  what f rm concerned

about is the people 's conf idence in our

judic iary.  And that 's very,  very important

to f r€,  and Irm qui te sure f  know your

hist  ory ,  and i t  has been very j_mportant to

you.

MR. CARDOZO: yes .

CHAIRMAN SAMPSON : And t .h i  s r_ s

something we want to make sure our people in

the State of  New York have ful- I  fa i th and

conf idence in our judic iary.

MR. CARDOZO: And that 's  why I  would

say and I  agree with you as to what

happened this t ime. There I  s suest ions that.

certainly should be asked.

The history of  the l_ast  3 O years ago

and I  remember the controversy,  showing my

d9€, over ,Judge Kaye's in i t . ia l  appointment

as the f i rst  woman. And, 1zou know, wo

didn' t  have an Afr ican-American on the Court
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of Appeals except for  an inter im

appointment,  f  th ink,  unt i l  Fr i tz Alexander,

as I  reca11.

CHAIRMAN SAMPSON: CoTTecT .

MR. CARDOZO: And I  th ink that .  we

l^^, .^ 
^ 

, . ,L. , i ' l^  1^^-.^ 
^ 

L. ,^^r rave d wrrrJ-e we r l .ave a nuge way to go

CHAIRMAN SAMPSON: We have come a

' l  nna r^7rr t

MR. CARDOZO: we have come a l -onq

way .  And the f  ac t  that  unt i  l -  . ludi  th

ret i red,  in t .he l -ast  s ix years there were

four women out of  seven si t t inq on the

court  a distant.  cousin of  mine named

Benj amin Cardozo would have been shocked.

So we have to be careful  not  to throw

the babv out wi th the bathwater here.

CHAIRMAN SAMPSON: And f  do agree, we

have come a long way. And when you f inal ly

think you're arr ived, al l  of  a sudden the

curve bal l  is  thrown and then vou have to

rethink:  Have you made the necessary

changes, have you come a long way/ or are we

going to reverL,  back.

And the issue has alwavs been i f  vou
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don' t  prepare for  t .he future,  you' l l  a lways

revert  back to t .he ways of  the past. .  And

this is someLhing we want to t ry to prevent.

MR. CARDOZO: And therefore and

theref  ore,  one of  t .he other issues is not

just  the ethnic i ty of  the people who are the

nominat ing commissioners --  and f 'm not

taking a swipe at  any of  them. They're at l_

wel- l -  -  intent ioned people .  But we ,ve got to

be sure that everyone who is making an

appointment to the judic ia l  nominat ion

commission understands t ,he importance of

what t .he Court  of  Appeals is,  a diverse

Court  of  Appeals,  the process, et  cetera.

And wetve got to point .  a bi t .  of  a

spot l ight  on who is being appoint .ed to the

Commission on ,Judic ia l -  Nominat ion.  you

know, everyone can make the appointments,  we

al l  know the pol i t ics that  may get involved

in that .

CHAfRMAN SAMPSON: We do.

MR. CARDOZO: But I  would suggest

that you've already helped raise the

consciousness here.  I f  we make these
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changes and t .here's a lot  of  groups t .hat

are very,  very commit ted. I  rm sure Senat.or

Dunne, when he was here,  made I  d idn' t

have the opportuni ty to hear him, but

knowing him, I  suspect he made these points

too.

And so I  woul-d urqe i t  be done this

way. Now, there's just  one but.  f  would

not increase the number of  names, as I  said.

And I  certainly would not,  as some

addit ional  points I rve heard of  suggest ing

that staggered terms for the commisslon

members be el iminated or that  the Governor

appoint .  the chair .  First  of  a l l ,  those

changes would require a const i tut ional

amendment,

CHAIRMAN SAMPSON: There was afso a

recommendat ion where, instead of  doing

two-t .h i rds vote,  make i t  a ma j  or i ty vote.

MR. CARDOZO: WeII ,  again,  you do

want to have the most highly qual i f ied

people.  And so f  would,  i f  there's not a

consensus and I  understand your point

about a bloc of  f ive.  But i f  there's a
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seven-to-f ive vote that  the person is most

highly qual i f ied and you have to come up

with f  our to seven names, t .hat  is  a lso not

going to give you necessar i ly  the most

conf idence that we have sel_ected the most

highly qual i f  ied indiv idual_s.  So this does

f orce a consensus among t .he commission.

The last  point ,  though, f  don' t  th ink

we ShOuld be l - r r r inn t -n Change ei ther the

chairperson or t .he staggered terms. Because

i f  you el- iminate staggered. terms, then

you're saying i t . ,s t .he pol i t ical  party of

the moment that  wi l_1 be select inq

CHAIRMAN SAMPSON: I  woul_d agree with

you there.  I  would agree with thac.

MR. CARDOZO: And the United States

Supreme Court  today ref lects the concerns

that one could have on that point .

There's one last  point  that  I  th ink

should be looked dt ,  and that relates to the

conf ident ia l i ty  of  the commission

proceedi f lgs,  which is mandated today by

st .atut .e.  Certainly the names of  the people

who appl ied must be kept conf ident ia l .  you
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ATO ay1.1inay | -a c i^- iF ' ia i ' .1|- l \ /  r laf-or nann' la Frnmq!s 
vvarry Lv Daytf fJ- IUd,J.rury ssLE! I , /EU}, , rE ! rLJt t t

apply ing i f  they're going to read in their

loca1 newspaper they didn' t  make the cut.

That r  s not,  construct i -ve.

That said,  a change in the statutory

language which I  th ink shoul-d be studied

f would not urge i t  to be done now is to

al low the commission to sav more of  what i t

al i  d hnr^r  min\z nann' l  a rnnl ' i  ad Dar l r=no 
'  

r luru/  r rvw i l rqrry } /svyrE q-L/ .L/rrEu. rg!r taI . /D, yvu

know /  somet.hing about the background of  the

peopl-e.

CHAIRMAN SAMPSON: I  mean, that  could

be included within their  f inding, couldn' t

i t  be?

MR. CARDOZO: Wel-1,  there's a

tension, i f  you look at  the language. l f  I

were doing i t  over aglain,  I  woul-d draf  t  the

statute to expl ic i t ly  a l l -ow that.  I  th ink

you could make an argument both ways. And

the commissi-on did,  i -n Mr.  O'Mara '  s second

' l  et  I  er  -  t rv to deal  wi t .h Some of that  ."-  - r

But I  th ink that  st .atut ,ory language

could be looked at  to see i f  i t  could be

tweaked a l i t t le bi t  to al l -ow the publ ic to
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have without knowing the names, because

that is not a construct ive step, the

disappointed names f  th ink that  could be

perhaps improved upon.

But I  would urge, again,  1et 's f ind out

whatrs happening around the country.

Because t .hat .  certainly i  s not something

that 's going to happen overnight.  Let 's

remind the appoint ing author i t ies of  the

importance of  d iversi ty.  Let 's urge the

changes of  the rules t .hat  I  suggested.

Let 's take a hard look.  And I  th ink that .

would real Iy be more than adequate to deal

wi th the Verv . . ) r re. f  dOnCerns that you and

your col- leagues have expressed.

And let  me just  add, f inal fy,  f 'd be

more than happy, in any informal way or

formal way, i f  I  could be of  any assistance

to th is commit tee on these issues given my

part icular background here,  I 'd be del ighted

to work wi th you.

CHATRMAN SAMPSON: Thank you very

much, Mr.  Cardozo, for  your input.

And this is why f  just  real ly wanted to
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start  th is debat.e about th is issue so we

coul-d st .ar t  th inking about ways of  j -mproving

i t ,  whet.her i t  could be throuqh rules or

through statute,  just  to make sure that we

cont inue to make sure our judic iary branch

is one where we can always have conf idence

in i t  and that,  we can rel-y on i ts

impart ia l i ty  wi th respect to those who seek

redress in that  form.

MR. CARDOZO: f  have devoted my

prof essional  l - i f  e to that  issue, Senator.  I

coul-dn '  t  agree wi th you more .

f  have a fa i r ly  chal- lenging cl ient

today that f  represent in court ,  on a regular

basis,  and that c l ient  is  ent i t led to

appropr iate considerat ion but not favorabl-e

considerat ion.  I t 's  a f  undamental-  point  of

our system. And I  agree with t .he goal  .

CHAIRMAN SAMPSON: Thank you very

much, Mr.  Cardozo, for  those words. Thank

you very much.

MR . CARDOZO : Thank you f  or  i_nvi  t  inq

me.

CHAIRMAN SAMPSON: We iust  have one
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more indiv idual  who didn' t  have an

appl icat ion but seeks to speak at  th is t ime,

and he wi 11 be the l -ast  person .  At  th i  s

point .  in t . ime, the last  person al t .hough

he was not on the l is t ,  but  we wi l l -  a l low

those who want to speak to speak.

Mr.  McKeown, come ahead.

Good af ternoon, Mr.  McKeown.

MR. McKEOWN: Good af ternoon,

Senator,  and thank you.

Senator,  I  bel ieve the nominat ion

process f  or  j  udges to t .he New York State

Court  of  Appeals is t ragical ly f l -awed and in

need of  correct ion bv th is Commit tee on the

'Judic iary.  I  j  o in those who applaud this

commit t .ee and the recent publ- ic statements

l - r r .z Gorrernor PateI .son anr i  Al- f r r rnF\.r  General

Cuomo over the f  a i l - ings of  the process. The

people of  t .h is great state deserve nothing

but the best and representat ive,  fuI ly

representat ive indiv iduals on the staLe's

hi  ghe s t .  c ourt  .

I  have dj-rect  knowledge and proof of  at

Ieast  one of  the seven names provided to
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Governor Paterson that included an

indiv idual  who improper ly remained si l -ent

and protected wel l -connected at torneys, a

Surrogate judge, and an administ lSl- i r ra - i r r r : laa

in a scheme to prevent the repayment of  over

$120,000 in 9/ I I  donat ion monies stol-en from

the American Red Cross.

I  respect, fu l ly  refer th is commit tee and

wi l - l -  provide the Apr i I  28,  2006, dat.ed

New York Times art . ic ]e that  wenL into fuI1

detai l .

I  bel ieve that i t  is  wrons that the

current judic ia l -  select ion process does not

a11ow for publ ic input.  I t  has surely

fai led me in th is regard and the $120,000

that is st i l l  out  there and that is due the

9 /  7I  v ict ims .

The nominat ion process for judges to

the State Court  of  Appeals should be more

open and provide extremely more publ ic

input,  comment,  and test imony. I 'm

opt. imist ic that  th is commj-t tee wi l - l -  take

what,ever act ion is necessarv to ensure that

our highest court  only consists of  the
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FrF. i r ra 1^^^ts

Before coming here today, Senator,  I

had l i t t l -e fa i th in anything this state

coul-d put together.  I  am encouraged,

however,  by certain recent events you

l - re ino \^rhFrF l /o l I  ere todarr  qAnAJ-.)r  Smithvv4r l :J l  vu gvvg j  ,

i - 'a i  na r , rhara he ' i  s  fo jarz.  anj  fhe nUb]_iCevvsJ, y

outcry for  what we al l  know: There is no

publ ic conf idence in our New York State

j  udic ia l -  system or ,  in f  act ,  the courL

^. .^t^ ' -bV-LELII .

Senator,  you put i t .  best .  when you

descr ibed the nominat ion process and what

has happened and what brought.  us here today,

i l r :n l rc | -  n \ /^r l  = Li  - i  -^ l - ' i  
. . -  r .1L^* f  l - \^e^ |  

^urrqrr^D Lv I  vw r  ctD a LL! J a.  uLrrrY .  vYrrErr  urrcr  s D

^ 1^. : - .1  ̂^r- . . :  .^-  l /nt t  ' lnnk forwarr j  aq we dod rLLJc,,UArr lY yUU !VUL !Vrvvs!s/  qp vv

t .oday, to how can we improve thi  s .  And I

have two or three suggest ions.  But most

' imnnr l -enl-  l r r  Senetor \ /OU take a Sfen bar-kvLJtev!rr""

and you say, Hold or1,  should we correct

r1^. : ' . -  F1-- !  . i^  
-^. i  **  

- )n 
r . jcrhl-  nOW?D(Jl l rELrrrrrY Llro.L ]D Y\rrrry vrr  ! rYrrL rr

r  make the same chal-  lenge to you,

Senator,  t .hat .  I  made in the f  i rst  week in

December to the chief  counsel  of  the Uni ted
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States Congress ,Judic iary Commit tee, that  I

made two weeks ago to the second deputy of

the New York State Inspector General- 's

of  f  ice,  that  I  have made to Boyd . f  ohnson,

t .he chief  of  the Publ ic Corrupt ion uni t  for

the United States Att ,orney's of  f  ice in the

Southern Distr ict  of  New York,  and I  make

fh is , l -o \ . r . ) r l  SenatOf .Jvst

I  woul-d l ike you to give me f ive

subpoenas/ f ive wi l l ing people who want.  a

subpoena to come and test i fy in f ront  of

\ . / r . l l r  T darFq^\/  1-  h: i -  nrr f  nf  J-  he . r r^rry- \  haro
J "  "  

.  r rv !  e ,

one of  those people includes an el-ected

si t t ing New York State Supreme Court  judge

who has given me a 13-page af f idavi t  and who

has of fered to test i fy before you, before

this commiLtee, before a federal  court ,  and

before the United States Conqress as to the

bigger and under ly ing problem of whrz \^7Frra

here today. The informat ion going to the

nominat ion commit t .ee is f  1awed.

CHATRMAN SAMPSON: What do you mean

l r rz f  l r r f  ?pr

MR. McKEOWN: I t  is  f lawed, Senator,
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when they go to fact- f inding and background

searches to the Commission on,fudic ia l

Conduct.  An elected si t t ing State Supreme

Court  j  udge want.s to stand bef ore you and

test i fy to you that.  the commission on

Commission onJudic ia l  Conduct i -s

i  r rarrar< i  l - r l  r- -* l  corrupr.

fn addi t ion to that ,  Senator,  two

exist ing at torneys that work for  the State

of New York want to come here,  t€st i fy

bef ore you. f  daresay one, at  l -east  one, is

connected to a gr ievance commit tee, and she

knows inherent ly how thoroughly corrupt and

biased the svstem is and wi l l  cont inue to

be.

Senator,  stop the hi jacking. You can

cal l  for  immediate hear inqs.

In addi t ion,  a former judge has of fered

to come and test i fy before th is body, before

Boyd.fohnson, before the State Inspector

General 's  of f ice,  and before the U. S.

Congress.

Senator,  wi thout your presence and

without the presence of  th is Governor and
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Senator Smith,  I  have sought the appointment

of  a federal-  monj- tor  over the state system,

because i t  is  what everybody here knows,

i t 's  out  of  control- .  The lack of

oversight and this is what cuts to the

nominat ion commit t .ee.  The f  i rst  th ing they

dO iS Ca11 the adminiStrr t_. i r ra i r r r taa,  they

cal- l  the ethics commit tees, they cal l  the

Commission on ,Judic ia l  Conduct.  What,  do vou

have ?

When we have state at t .ornevs and a

New York State elected si t t ing State Supreme

Court ,  judge who wi l l  test i fy that  that

informat ion is whi tewashed, innocent even

judges, something is t ragical ly wrong when

judges can' t  even rely on their  own system.

Senator,  you put i t  best .  The quest ion

is,  is  there f  a i th in our system? We al- l -

know the answer.  No. We need to make

correct ions,  and we need to do i t  now.

This commit tee has the Dower and I

daresay this commit tee has the strength to

Se\,2.  WAi|-  F cananA r . rarrA rrninrr  lg nOt lOOk

ahead which is always important to do
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but we're going to start  r ight  now, that 's

i t ,  start .  subpoenaing people.

f  know, I  have personal ly ta lked to

j  udges t .hroughout the state who wi l l -  crawl

f  rom Schenect,ady, f  rom Albany we11, f  rom

Albany, f rom New York Ci ty,  f rom Buffalo

they wi l l  crawl-  here to test i f  y bef ore you.

And I  daresay, and we al l -  know t .h is,  that

then that wi l l  open up the doors.

People want to have fai th in their

system. We don' t ,  Senator.  And I  urge your

commit tee to take a step back and do

something about the hi jacking now. Not

nra\ranf : l -  i r ra nnlrr  l r r rJ-  r inhl-  nnr.rVLLLf t  uv u rrYlru

The shal low diversi tv that  we I  re

talk ing about here is not the answer.  I t ts

part  of  the problem. We need t .o take

aggressive act ion,  and we need to do i t  now.

I t  was an honor to l is ten to

Mr.  Cardozo, and I 'd l ike to just  d iscuss a

couple of  t .he thoughts that  f  have with

regard to the purpose of  today. But there

is a bigger purpose that you brought up,

.qAn.a1- . - t r  and T =nn' l  =11r{  \ / . t l1 f  c:r  i  | -9srrquv! /  qrrr l  f  c.PI. / fO.Lf \ f  J vq !v!  r  I  .
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CHAIRMAN SAMPSON: Why don' t  you try

to wrap i t  up now.

MR. McKEOWN: We need more

transparency, and we need qual i f ied people.

There's a heck of  a 1ot of  qual i f ied people.

With regard to his suggest ion of  a

minor form that people can submit ,  r  suggest

that the good people of  th is state on the

judic iary and at torneys statewide and the

aanar: l  nrr l - r l jg Can nOmina1-e and cret  mO1.er ts9v strs Y9

involved, but we have In nonn' l  o have to

f  eel-  conf ident in their  sysLem.

What you said before,  SenaLor,  of

taking everything into considerat ion,  that

starts wi th the most important ent i t ies in

this state as far  as the nominat ion

commit tee is concerned, and that is the

inf  ormat ion f  rom et.hics bodies.  In th is

state i t 's  the Commission Judic ia l  Conduct

and i t 's  the four departments '  var ious

gr ievance commit tees. They're t ragical ly

abused and corrupted.

I  urge this commit tee, give me cal l

me out,  Senator.  Give me f ive subpoenas to
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get state employees, former and current

state employees, that  want t .o te11 you how

bad i t ,  is .

I  thank you for your t ime, Senator,  and

I 'm hopeful  that  some good stuf f  is  going to

nappen.

CHAIRMAN SAMPSON: Mr.  McKeown, thank

you very much for your remarks,  and we wi l l

f  o l  I  ow l r r"r  w' i  f  h resner-1- tO the Statemenf s \ . / r - r t l9rr9 puquul t l9rrup 
lvu

have made.

And I  want to thank you very much, and

f rea11y want to t .hank al l  of  the wi tnesses

who have appeared to invol-ve themselves in

this hear ing.

And as I  said ear l ier ,  the purpose is

not to chal-1enge the nominat ion of  Judge

Lippman, i t 's  to deal  wi th t .he process so we

won' t  run into any problems l - ike t ,h is again.

You know, th is system has some of the

wi- tnesses have indicated that i t  has worked

before.  And, you know, we were improving,

but now werve just  h i t  a bump in the road.

So hopeful ly we can make certain

modif  icat ions,  whether we do i t .  t ,hrough rule
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change or stat ,utor i -1y,  so we can proceed

forward and deal  wi th i t  as r  th ink

Mr .  Cardozo was tal-k inq about ,  deal  ing wi  th

the diversi ty issue, t .he outreach issue, and

al-so the issue of  t ransn:rFnr.1/  r l^^^r '^^ af

t .he end of  the day, the most important th ing

is for  our people,  the const i tuents that  we

al l  represent,  to have f  a i t .h and conf idence

in 1-hc ' i r rd i l i : ' l  errc l -am
J es+ p1 e eetr t .

Hopeful ly wi th in the next couple of

weeks I  wi  1 l -  be doing something l_ ike t .h i  s

dOwn in the r . i t - r r  rnr l  ^ l .SO gOing UpStratre/

j  ust  to rea11y get t .he f  lawor regional ly as

to t .he quest ions wi th respect to the

select ion process.

So once again,  f  thank everyone for

coming out,  and f  1ook f  orward t .o seeing you

at ot .her hear ings wit .h respect to th is.

Th:nlr  l rnrr  \ rar \ r  mrrah
J"*

(Whereupon, the hear ing concluded

at : - .2229 p.m.)


