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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KEVIN MCKEOWN, 08 Civ 2391 (SAS)
Plaintiff,

-against-

L rﬁ

W I \
THE STATE OF NEW YORK; THE OFFICE OF l:)‘) iORDER
ADMINISTRATION OF THE UNIFIED COURT SY& Eu}r? 2 613 TO ﬁHOW CAUSE

THOMAS J. CAHILL, in his official and individu lcapﬂcnty, L FOR
SHERRY M. COHEN, in her official and individudl Eapacity: = -+t EHLIMINARY
NANCY J. BARRY, in her official and individual capacity; mmmmflm\”UUNCTION AND
JOSEPH M. ACCETTA, in his official and individual capacity, TEMPORARY
ROBERT M. DIBELLA, in his official and individual capacity; RESTRAINING
MCQUADE & MCQUADE, ESQS.; JOSEPH F. MCQUADE, ORDER

individually and as a partner of MCQUADE & MCQUADE;

and JOHN and JANE DOES, 1-20, ON NOTICE
Defendants.
....... ——— —————— e -

X g %‘lﬁlav g

== T
Upon the affirmation of Kevin McKeown, Pro Se, executed the 28" day of April, @Sm%%;ﬁﬂ,
re BT
and upon the complaint hereto annexed, it is @ %H:‘;g
o B

o -
ORDERED, that the above named defendants, or any party, appear and show CAUSGm © %e_f

A0 S.AN

....

n
before this Court, at Room 15C, in United States District Court for the Southern District of” &

New York, 500 Pearl Street, in the City, County and State of New York on May » 2008,

at o’clock in the noon thereof, or as soon thereafter as counsel may be

heard, why an order should not be issued: o .
a0 k3

(a) appointing a federal monitor to oversee the day-to-day operations of dcfcncﬁrﬁts o
Office of Court Administration and State of New York's Departmental Dlsmplmar}’
Committee, located at Gl Broadway, New York, New York, for an indefi mtce pemﬁ
of time; Vel

Yo “ e

G3A1203Y

(b) consolidating, for reasons of cornmonality, proceedings heretofore deemed%i;ﬁte&?
or hereinafter related, to Anderson v State of New York, et al (07 Civ 9599(SAS); =

(c) referring for investigation all matters related, or hereinafter related, to Anderson v State
of New York, et al (07 Civ 9599)(SAS) to the Office of the United States Attorney for the
Southern District of New York, Attention: Boyd M. Johnson 111, Chief, Public Corruption
Unit, for investigation;
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(d) enjoining defendants, pursuant to Rule 65 of the Federal Rules of Civil Procedure,
from destroying, concealing, discarding, secreting or in any way altering any portion
of any files or ethics complaints involving plaintiff; and

(e) granting such other legal and equitable relief as the court deems just and proper;
and it is further,

ORDERED, that sufficient reason having been shown therefor, pending the hearing of
plaintiff’s application for a preliminary injunction, pursuant to FRCP Rule 65, the defendants are
temporarily restrained and enjoined from destroying, conceating, discarding, secreting or in any
way altering any portion of any files or ethics complaints involving plaintiff; and it is further

ORDERED, that no security be posted by plaintiff, and it is further,

ORDERED, that personal service of a copy of this order and annexed affirmation upon the
defendants or their counsel on or before o’clock in the noon, April -

2008 shall be deemed good and sufficient service thereof.

DATED: April , 2008
New York, New York

Hon. Shira A, Scheindlin
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
e X
KEVIN MCKEOWN, 08 Civ 2391 (SAS)
Plaintiff,

-againat-

THE STATE OF NEW YORK; THE OFFICE OF COURT
ADMINISTRATION OF THE UNIFIED COURT SYSTEM:
THOMAS J. CAHILL, in his official and individual capacity;
SHERRY M. COHEN, in her official and individual capacity: AFFIRMATION
NANCY J. BARRY, in her official and individual capacity;
JOSEPH M. ACCETTA, in his official and individual capacity,
ROBERT M. DIBELLA, in his official and individual capacity;
MCQUADE & MCQUADE, ESQS.; JOSEPH F. MCQUADE,
individually and as a partner of MCQUADE & MCQUADE;
and JOHN and JANE DOES, 1-20,

Defendants.
e X
STATE OF NEW YORK
COUNTY OF NEW YORK ss.;

Kevin McKeown, pro se, makes the following affirmation under the penalties of perjury:
1. I, Kevin McKeown, as plaintiff in the above-entitled action, respectfully move this
Court, until a final deposition on the merits in the above entitled action (complaint attached hereto
as Exhibit “A”), to order defendants to show cause why an order should not be issued:
(a) appointing a federal monitor to oversee the day-to-day operations of defendant
State of New York’s Departmental Disciplinary Committee (hereinafter “DDC™),

located at 61 Broadway, New York, New Y ork, for an indefinite pesiod of time:

(b) consolidating, for reasons of commonality, proceedings heretofore deemed related,
or hereinafter related, to Anderson v State of New York, et al (07 Civ Q599)(SAS);

(c) referring for investigation all matters related, or hereinafter related, to Anderson v Stare
of New York, et al (07 Civ 9599)(SAS) to the Office of the United States Attorney for the
Southern District of New York, Attention: Boyd M. Johnson 111, Chief, Public Corruption
Unit, for investigation;

(d) enjoining defendants, pursuant to Rule 65 of the Federal Rules of Civil Procedure,
from destroying or in anyway altering any portion of any files or ethics complaints
involving plaintiff;

(e) granting such other legal and equitable relief as the court deems just and proper: and
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(f) pending the hearing of plaintiff’s application for a preliminary injunction, temporarily
restraining and enjoining defendants from destroying, concealing, discarding,
secreting or in any way altering any portion of any files or ethics complaints involving
plaintiff,

2. Furthermore, and of immediate importance, [ respectfully move this Court for an
order temporarily restraining and enjoining defendants from destroying, concealing, discarding,
secreting or in anyway altering any portion of plaintiff’s files or ethics complaints concerning
defendant Joseph McQuade, or attorneys Charles A. Giulini and Christine Giulini (hereinafter
“the Giulinis™).

3. Unless this order is issued, I will suffer immediate and irreparable injury, loss
and further damage in that my constitutional right to fair proceedings will not be possible
if defendants are allowed to continue their practice of altering and “cleansing” file documents to

suppott whatever improper purposes may be served in furtherance of defendants’ manipulated

“findings” involving complaints against select attorneys,
DDC Practice of Altering Official Records

4. In or about December of 2007, and during a meeting with defendant Cohen, in the
presence of John Pugliese, a DDC investigator, at the DDC offices, | was advised by defendant
Cohen that the files before us on the conference table were the complete contents of the DDC file
involving my ethics complaint against defendant McQuade. [ quickly observed that the quantity of
papers were but a fraction of what had been submitted to the DDC over the previous 18 months. [
will be irreparably harmed, and further damaged, if the defendants are allowed to further “cleanse”
my attorney ethics complaints.

3. If not specifically prevented by the herein requested relief to enjoin defendants from
their usual practice of “white washing” attorney complaints, [ will be further harmed by the

2
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defendants in that additional acts of attorney misconduct have recently come to light. In fact, had
the DDC conducted a basic investigation in defendant McQuade’s complaint proceedings, the DDC
would have quickly found that attorney McQuade was assisted by the two Giulini attorneys— who
were under DDC oversight-- in furthering the fraud against the stolen $100,000.00-plus 9/11
Red Cross monies. Further, | have been informed that the most basic, cursory review of
defendant McQuade’s misconduct would have revealed the fact that McQuade and the Giulinis
improperly advanced the fraudulent assignment, following the assignet’s suicide, by purposely '“™

failing to secure proper and required “substitution of party’ court submissions upon his death.
Four Year History of Manipulating Official Records Regarding Defendant McQuade

6. In 2003, defendants Accetta and DiBella caused a known fraudulent assignment of

interest to be used for all purposes against plaintiff. However, New York State employee
defendants Accetta and DiBella chose to secret that assignment from docketing, although they knew
that the filed instrument was fraudulent-- a scheme advanced by their attorney-friend —
to further defraud: (a) the American Red Cross of over $100,000.00 in stolen 9/11 donations.
(See April 28, 2006 dated New York Times article attached hereto as Exhibit “B*); and (b) the
State of Texas in an amountcurrently exceeding $1,600,000.00 (See December 11, 2007 dated
affidavit of State of TexasAssistant Attorney General Ronald R. Del Vento, attached hereto as
Exhibit ¢C")

7. By a letter dated July 11, 2007, attached hereto as Exhibit “D”, the newly appointed
Westchester County Surrogate Court Chief Clerk, Charles T. Scott, corrected the nearly four year
“administrative oversight” and advised plaintiff that the 200] assignment was then, in 2007, being

backdated and docketed.
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Virtually No Limit to Defendants’ Misrepresentation

B The defendants knew, or should have known, at all times relevant, that:
(a) plaintiff’s ethics complaint against defendant McQuade was filed on May 17, 2006 and
(b) no Surrogate or Acting-Surrogate had presided over, or been assigned to, the underlying estate
proceedings since January 18,2006. However, defendants Cahill and Cohen chose to ignore their
own duty of handling the ethics complaint against defendant McQuade by apparently deferring the
matter outside the DDC for resolution. In a letter dated May 15, 2007 (Exhibit “E**), on its face
bearing the name of defendant Cahill as its author, but admittedly directed by defendant Cohen,
the DDC advised plaintiff that the ethics complaint against attorney McQuade had “been resolved

by the Surrogate].]”

9, The defendants knew that the original Surrogate had recused himself in August of
2005 and that an Acting-Surrogate’s involvement had ceased on January 18, 2006, The defendants
knew there was no Surrogate when they represented to plaintiff in writing that plaintiff’ 8 ethics
complaint had “been resolved by the Surrogate|.]” In fact, the defendants knew plaintiff’s ethics
complaint had never been resolved, yet they chose to close the file. Even after defendants received
additional confirmation that the DDC was referring to a surrogate judge who did not exist, the
defendants embraced their knowingly false information by silence and inaction. (See attached
June 25, 2007 dated letter attached hereto as Exhibit “F*).

10.  The defendants’ collective failure to oversee or correct attorney misconduct confirms
their inability, or lack of desire, to perform their trusted duty of attorney ethics oversight. 1 have
simply asked the defendant-state employees for assistance in securing my own client files, to which
they have responded, falsely, by advising me that the matter was resolved by a non-existent person.
Clearly, the defendants are not capable of overseeing the misconduct of defendant McQuade or the

4
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two Giulini attorneys, or for that matter, other select attorneys. In addition, and because the
involved attorney misconduct was by select members of the bar, the defendants have little time, and
less desire, to address: (a) a fraud involving over $100,000.00 stolen from 9/11 Red Cross
donations; and (b) a fraud involving over $1,000.000.00 owed to the State of Texas. The
defendants’ collective continuation of neglecting their duty requires the immediate appointment

of a federal monitor.

11.  Notably, the defendants have knowingly acted to allow the DDC to disregard their
state-mandated duty to handle ethics complaints against attorneys whose offices are located
within Manhattan and the Bronx. The DDC has long abandoned its duty to conduct full, fair and
balanced investigations. The defendants improperly attempted to defer their own obli gation to
handle the McQuade complaint, and subsequent misconduct by the Giulinis, to unauthorized,

Or even non existent, entities outside the DDC,

TWENTY YEARS OF DDC CHAOS REQUIRES FEDERAL INTERVENTION

12. Plaintiff recently became aware of the fact that the pattern of improper acts within
the DDC has been the rule and not the exception-- egregious violations that continue to harm my
right of due process and equal access, and actions that only serve to further the improper and

selective enforcement of attorney ethical investigations,

13, Asaresult of flagrant abuse and neglect of duty in and about the DDC in 1988,
according to The Murphy Report (attached hereto as Exhibit “G™), the DDC office locks were
changed, and two high-ranking DDC administrators were forced to resigned by then Appellate
Division, First Department Presiding Justice Francis T. Murphy. Interestingly, defendant Cahill
has also recently resigned his position as Chief Counsel.

5
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14, The Murphy Report sets forth practices at the DDC from two decades ago that
chillingly mirrors current DDC operating procedure:
“In unlawfully closing the file, Mr. Gentile, wrote a servile letter to
that political figure, inviting him to contact Mr, Gentile, and a letter to
the complainant chastising him for having filed the complaints.”
15, Indeed, in January of 2008, the newly appointed Chief Counsel, Alan W. Friedberg,
refused to explain to me how, why or under what authority my complaint ever could be handled by
a non-existent DDC outsider; rather, he chose to confront me on a personal level in order to

stifle my pursuit of my right of due process concerning an attorney’s misconduct,

16.  The 20-year-old Murphy report also, and prophetically, speaks of current-day
conditions at the DDC:

“It was apparent to me that a chief counsel whom we could rarely locate,
who seemingly tried no cases, whose backlog seemed permanent, whose
staff lawyers fell from the masthead with an awe-inspiring frequency and
whose unethical conduct in certain cases had caused alarm, and who was
lacking in professional courage, was not a chief counsel of anything ”

17. The collection of related cases before this honorable Court tells of the continuing
“unethical conduct” of the DDC, and the urgent need for this Court’s immediate intervention by
appointment of a federal monitor over all day-to-day operations of the DDC,

I8.  Ihave, this date, provided a copy of the submitted order to show cause, affirmation
in support and annexed exhibits to: (a) The State of New York, Litigation Dept,, 120 Broadway,
NYC,; (b) Office of Court Administration, 25 Beaver St., New York, NY:; (c) The law offices of
McQuade & McQuade, 104 E 40" St., New York, NY; (d) The U.S. Attorneys Office, Public
Corruption Unit, 1 St. Andrews Plaza, NYC: (e) State of Texas, Office of the Attorney General,

Austin, Texas; and (f) Creedon and Gill, attorneys for Red Cross subrogated insurance claims.

A
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19.  D'respectfully request that a hearing being held on the herein sought relief and,
further, that I be permitted to present the brief testimony of approximately six credible witnesses.
20. I have no other adequate remedy of law, and have not previously sought the relief

herein requested.

WHEREFORE, I respectfully request that the Court grant the within relief as wel! as such
other and further relief that may be just and proper.
| declare under penalty of perjury that the foregoing is true and correct.

Dated: April 28, 2008
New York, New York Respectfully submitted,

KEVIN MCKEOWN

- ) . C’)
Kevin McKeown, Pro Se
P.O.Box 616

New York, New York 10156
(212) 591-1022 tel

(212) 591-6022 fax
kmck22333@aol.com

DECLARATION UNDER PENALTY OF PERJURY

The undersigned declares under penalty of perjury that he is the plaintiff in the above action, that he
has read the above affirmation and that the information contained therein is true and correct,
28US.C.81746; 18 US.C§ 1621,

Executed at New York, New York on April 28, 2008, J d
O, /2, T /@:,_ e

Kevin McKeown
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK 0 8 CV 2 3 9 1
----- - — e ki x

Plaintiff, Civil Action No,

-against-

THE STATE OF NEW YORK; THE OFFICE OF COURT

ADMINISTRATION OF THE UNIFIED COURT SYSTEM;

THOMAS J. CAHILL, in his official and individual capacity;

SHERRY M. COHEN, in her official and individual capacity; CO
NANCY J. BARRY, in her official and individual capacity; i
JOSEPH M. ACCETTA, in his official and individual capacity,

218N i

ROBERT M. DIBELLA, in his official and individual capacity; g ; mgg
MCQUADE & MCQUADE, ESQS.; JOSEPH F, MCQUADE, e N
individually and as a partner of MCQUADE & MCQUADE; G 5.0 N
and JOHN and JANE DOES, 1-20, CASHIERS
Defendants. JURY TRIAL PEMANDED
________________________________________________________________________ X

PLAINTIFF Kevin McKeown, Pro Se, as and for his Complaint against the above-
captioned defendants, alleges upon knowledge as to his own facts and upon information and
belief as to all other matters:

RE N

1. This is a civil action seeking injunctive relief, monetary relief, compensatory and
punitive damages, disbursements, costs and fees for viclations of rights, brought pursuant to 42
U.5.C. § 1983; the First and Fourteenth Amendments to the United States Constitution; and State
law claims.

2. Specifically, plaintiff alleges that all of the above-captioned defendants wantonly,
recklessly, knowingly and purpusefully, acting individually and in conspiracy with each other,
sought to deprive plaintiff of his Constitutional rights, by means of misrepresentation, fraud,
harassment, manipulation of laws, rules, and regulations and for various other reas;ms. Plaintift is

aware of three related pending cases against the New York State Office of Court Administration
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of the Unified Court System concerning, infer alia, “white-washing” of complaints against certain
select attorneys and other state employees for “political reasons.”

3. At all times relevant, the defendants, individually and in concert with each other,
acted to ‘white-wash’ and otherwise conceal various improper actions devised to prevent the
rightful return of over $100,000.00 stolen .from American Red Cross 9/11 donations, and as reported
in the New York Times on April 28, 2006, "Red Cross Quietly Settles Case of a $120,000 Theft,”
and that additionally resulted in the subscquent fraud against the insurance company that partiglly
paid out on the Red Cross 9/11 donation theft claim.

4, Plaintiff also specifically brings claims against Joseph F. McQuade (in his individual
capacity and in his capacity as a partner of McQuade & McQuade, Esqs., (hereinafter “McQuade &
McQuade”) for alleged fraud, harassment, breach of contract and breach of fiduciary duties.

RISDICT E

5. Jurisdiction of this Court is invoked under 28 U.S.C. 1331, 28 U.S.C. §31343(3)
and (4), and the First and Fourteenth Amendments to the United States Constitution. Pendent
jurisdiction over Plaintiff’s state law claims is proper pursuant to 28 U.S5.C. §1367.

6. This Court has jurisdiction pursuant to 42 U.5.C. §1983, because defendant the
State of New York is a “state actor” within the meaning of §1983; and the Offices of Court
Administration of the Unified Court System and the New York State Supreme Court Appcliate
Division, First Department, Departmental Disciplinary Committee is an arm of the State of New
York and are “state actors” within the meaning of § 1983,

7. Venue herein is proper under 28 U.S.C. § 1391(b); the cause of action arose in the
Southern District of New York, all of the parties reside in, or worked at all times relevant, in the
State of New York, and because the events or omissions giving rise to plaintif(’s ¢laims occurred

in this judicial district.

-

¥
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THE PARTIES

8. At all times relevant in this Complaint, plaintiff is an individual residing in the State
of New York. At all times relevant hereto, plaintiff was a complainant and witness to the various
grievance complaints contained herein.

o At all times relevant to this Complaint, defendant STATE OF NEW YORK
(hereinafter “State™) is a sovereign state of the United States of America. At all times relevant
herein, defendant State was an employer within the meaning of the Constitution of the State of New
York and was a governmental entity acting under color of the laws, statutes, ordinances,
regulations, policies, customs and usages of the State of New York.

10. At all times relevant to this Complaint, defendant OFFICE OF COURT
ADMINISTRATION OF THE UNIFIED COURT SYSTEM and the New York State Supretmne
Court, Appellate Division, First Department, Departmental Disciplinary Commitice
(coliectively hereinafter “OCA”) are and were at all relevant times governmental entities created by
and authorized under the laws of the State of New York. At all times relevant herein, defendant
OCA was a governmental entity acting under color of the laws, statutes, ordinances, tegulations,
policies, customs and usages of the State of New York.

11. At all times relevant to this Complaint, defendant Thomas J. Cahill Chereinafter
“Cahill™), sued here in his official and individual capacity, is an attorney, who, upon information
and belief, resides in the State of Connecticut, At all times relevant herein, defendant Cahill was
employed as Chief Counsel for the Departmental Disciplinary Committee (“DIDC™); was a policy
maker for administrative and employment-related matters at the DDC; and was an employer within
the meaning of the Constitution of the State of New York.

12, At all times relevant to this Complaint defendant Sherry Cohen (hercinafter

“Cohen™), sued in her official and individual capacity, was upon information and belief, a citizen

314
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of the United States, residing in the State of New York. At all times relevant herein, defendant
Cohen was employed by OCA as & DDC supervising attorney.

13, At all times relevant to this Complaint, defendant Nancy I. Barry (hereinafter
“Barry™), sued here in her official and individual capacity, is an attorney, who, upon information
and belief, resides in the State of New York. At all times relevant herein, Defendant Barry was
employed by OCA as principal attorney.

14. At all times relevant to this Complaint, defendant Joseph M. Accetta (hereinatter
“Accetta™), sued here in his official and individual capacity, is an attorney, who, upon information
and belief, resides in the State of New York. At all times relevant herein, defendant Accetta was
employed by OCA as a New York State court attorney.

15. At all times relevant to this Complaint, defendant Robert M. DiBella (hereinafter
»DiBella™), sued here in his official and individual capacity, is an attorney, who, upon information
and belief, resides in the State of New York. At all times relevant herein, defendant Accetta was
employed by OCA as a New York State coutt attorney.

16. At all times relevant to this Complaint, defendant McQuade & McQuade, Esqs.
(hereinafter “McQuade & McQuade”) is a domestic professional service limited liability company,
providing legal services to the public, located at 104 East 40™ Street, New York, New York 10016.

7. At all times relevant to this Complaint, defendant Joseph F. McQuade (hereinatter
“McQuade™), sued here in his individual capacity and as partner of defendant law firm McQuade &
McQuade, is an attorney, who, upon information and belief, resides in the State of New York. At
all times relevant herein, defendant McQuade has been a partner in the defendant law firm

McQuade & McQuade located at 104 East 40" Street in New York, New York.

Lhjju
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FACTUAL BACKGROUND

18.  Upon information #nd belief, on or about September 2, 2003, plaintiff and Mary
Virga (hereinafter “Virga™) formally engaged, by virtue of a fully executed retainer agreement,
the legal services of defendant McQuade and defendant Jaw firm MeQuade & McQuade, to
jointly represent them in the estate of their mother. Plaintiff and Virga had both been named as
co-fiduciaries in the decedent’s, Margaret McKeown (hereinafter “Margaret’™), last will and
testament, and within days of being formally retained, McQuade [iled a joint petition for probate in
court on behalf of both co-clients.

19. At the time of her death in New York on August 26, 2003, Margaret had four living
children who were beneficiaries under the will: Ronald P. McKeown, Jr. (“Ronald"™), a resident of
Connecticut; Thomas J. McKeown, Sr, (“Thomas™), a resident of Connecticut; Kevin McKeown
(“Kevin” or “plaintiff"), residing in New York; and Mary Megan McKeown Virga (“Virga™), a
resident of Florida.

20.  Upon information and belief, during September and October of 2003, plaintiff fully
advised McQuade that he (the plaintift) and the decedent had, until her death, been actively engaged
in resolving certain legal issues concerning Ronald. McQuade was fully informed that Ronald: (a)
was out on bail after being arrested in Connecticut on charges of stealing over $100,000.00 in 9/11
Red Cross donation monies; (b) was mentally incompetent and at the time had been under court-
ordered psychiatric in and outpatient care for nearly 18 months; (c) had an outstanding judgment
against him by the State of Texas for over $490,000.00 for collected but unpaid salcs taxes due the
State of Texas, and a Texas State judgment for conversion; (d) had a $250,000.00 federal tax lien
against him; (e) had claims against him by the American Red Cross in excess of $120,000.00; (f)

that the State of Connecticut had a c¢laim against Ronald pertaining to the pending criminal charges;

<)
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and (g) that Ronald had attempted suicide numerous times since his arrest for stealing the Red Cross
9/11 donation monies.

21, Upon information and belief, in or about September and October of 2003, McQuade
was made fully aware that plaintiff wanted to expeditiously fulfill their mother’s intention to repay
the Red Cross monies even though it was not so directed pursuant to her last will and testament.
McQuade was informed by plaintiff that the repayment of the Red Cross monies would be equally
borne by the four surviving children. There came a time, however, and upon information and
belief, when McQuade, Virga, and others who would financially gain, decided to devise certain
improper legal implements so that no estate monies would be used to pay back the donation monies

stolen from the Red Cross.

22.  Upon information and belief, on September 24, 2003, and unbeknownst to plaintiff at
the time, Virga executed, and McQuade notarized Virga’s signatﬁre on an ex parte Verified Patition
to revoke plaintiff’s Preliminary Letters Testamentary- legal documents that McQuade had
previously drafted to the detriment of plaintiff on behalf of one co-client in the very same
proceeding.

23. Upon information and belief, on or about September 26, 2003, defendant McQuade
presented a check 1o his co-clients, plaintiff and Virga, to be jointly signed, in the amount of
$18,370.92, and made payable to defendant McQuade & McQuade. The check cleared the bank,
upon information and belief, on or about September 29, 2003.

24.  Upon information and belief, on or about October 8, 2003, McQuade appeared in
court with, and on behalf of, plaintiff and Virga, announcing on the record in open court, “Mary
McKeown and Kevin McKeown both presently preliminary executors - co-executors.”

25.  Upon information and belief, on or about October 8, 2003, and shortly after the

court hearing, and during a conference with defendant Accetta, plaintift first learned that his

6
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own retained attorney, McQuade, had filed in court his previously prepared, executed, notarized and
submitted an ex parte order to show cause against plaintiff. At all times relevant, and upon
information and belief, McQuade advanced court proceedings in the same matter on behalf of one
co-client against another co-client, to wit, co-client Virga against co-client plaintiff, seeking a stay
of his own co-client’s authority to continue acting as an estate co-fiduciary.

26.  Upon information and belief, defendant Accetta: (a) accepted McQuade's ex parte
filing by Virga against plaintiff, knowing that McQuade was at that time simultaneously
representing both parties in that proceeding, the therein petitioner and respondent; and (b) heard
plaintiff say to McQuade during that first conference when first presented with the ex parte order
to show cause, “What are you doing? You're my lawyer.”

27.  Upon information and belief, plaintiff’s authority to act in his mother’s estate was
stayed on or about October 8, 2003 as a result of his own attorney’s ex parte submission. Shortly
thereafter, Virga's authority was stayed upon, inter alia, the presentation of official certified court
documents evidencing the fact that Virga was a convicted felon; Virga's authority was then

subsequently and permanently revoked.

28.  Upon information and belief, and at all times relevant, defendant Accetta failed his
duty as an attorney and as an OCA employee when he chose not to report or take any action against
McQuade's breaches of the most fundamental attorney-client obligations. Although McQuade was
ultimately disqualified from the estate many months later, it was only as a result of plaintiff’s
second submission to the court, protesting that impropriety.

29.  Upon information and belief, and at all times relevant, defendant DiBella, acting in a
supervisory position with OCA , and who was jointly handling and participating in the estate

proceedings with defendant Accetta, failed his duty as an attorney and as an OCA employee when
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he chose not to report or take any action against McQuade’s breaches of the most fundamental
attorney-client obligations.

30.  Upon information and belief, in or about November of 2003, parties with interest in
the estate were waiting in defendant Accetta’s 8" floor office for a scheduled conference to begin.
Seconds before defendants Accetta and DiBella of the OCA entered, DiBella was heard saying in a
very raised voice, “T told you I didn't like this one.”

31, Upon information and belief, and at all times relevant, defendants Accetta and
DiBella, grossly and knowingly failed their obligations as attorneys, and as employees of OCA,, to
take appropriate action or to report the misconduct of defendant McQuade.

32, Upon information and belief, and though formally demanded on numerous
oceasions, McQuade has never provided plaintiff with copies of all documents while he was
representing plaintiff.

Plaintiff Files a Complaint with the DDC

33.  On or about May 17, 2006, plaintiff filed an ethics complaint with the DDC against
McQuade complaining that: (a) McQuade improperly prepared, executed and filed false and
misleading documents against plaintiff while in the attorney-client relationship; (b) McQuade
grossly failed the requirement to possess basic knowledge of estate tax filing requirements; (c)
McQuade continued to reject the then-two-year old (now 4 year) demand of plaintiff that he provide
plaintiff with copies of files while piaintiff was his client; and (d) McQuade failed for over two
years to provide a required Affidavit of legal Services to the Court.

Plaintiff Discovers Corruption af the DDC

34.  Inaletter dated on or about May 15, 2007, approximately one year later, and

bearing the stamped signature of defendunt Cahill, the DDC advised plaintiff that his complaint

against McQuade had “been resolved by the Surrogate™ and that the DDC would be taking no
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further action, Plaintiff was stunned by the May 15, 2007 dated DDC advisernent because, and upon
information and belief: (a) the sole county Surrogate had recused himself from the estate nearly two
years earlier on August 3, 2005; (b) there were no pending estate proceedings, and there had not
been any for over one year; and (¢) an acting-surrogate’s authority had been terminated over fifteen
months earlier on January 18, 2006, before plaintiff had even filed the McQuade complaint with the
DDC.
Plaintiff Discover 1 cts to Impr, /A Affair

35. In a letter dated on or about May 23, 2007, and upon information and belicl,
defendant Barry of OCA independently, and at the direction of, or in concert with defendants
Accetta and DiBella, and possibly other OCA employees, conveyed incomplete and misleading
information to plaintiff, and sent a copy of that unsolicited letter to defendant Cahill at the DDC.
Upon information and belief, the Barry letter was intended to improperly influence the DDC by
conveying, displaying and expressing a heightened level of interest by defendants Barry, Accetta
and DiBella, and others, in plaintiff’s ethics compiaint against defendant McQuade.

The DDC’s Sham Findi

36.  On or about June 27, 2007, plaintiff provided documentation from the Surrogate’s
Court Clerk to Cahill ¢stablishing that the sole county Surrogate, Judge Scarpino, had previously
recused himself on August 3, 2005 and that any authority by any Acting-Surrogate had been

terminated January 18, 2006, Specifically, and upen information and belief, from January 18, 2006

until at Jeast the date of Cahill’s letter of May 15, 2007, there were no pending ¢state matters and

there was no Surrogate agsigned to the estate, who could, even if permitted, resolve any attorney

ethics complaint plaintiff had filed with the DDC. To date, and upon information und belief, none

of the issues raised in plaintiff’s complaint against McQuade have been resolved,

4
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37.  Inor about January of 2008, and during a personal meeting with defendant Cohen in
the DDC offices, Colien: (a) advised plaintiff that she was in charge of plaintiff's complaint; (b)
advised plaintiff that she was responsible for the May 15, 2007 letter, bearing the name of defendant
Cahill, and that advised plaintiff that the McQuade ethics complaint had “been resolved by the
Surrogate.” and, (¢) refused to explain how, or under what authority, resolution of the McQuade
ethics complaint by an non-existent person outside the DDC could be accomplished,

38.  Inorabout December of 2007, and during a subscquent telephone conversation
between Cahill and plaintiff, defendant Cahill: (a) could not provide plaintiff with the name of the
mystery and unidentified “Surrogate” who had purportedly resolved all components of plaintiff’s
attorney ethics complaint against McQuade; (b) could not explain resolution by a non-existent
Surrogate; (c) could not identify the person who presented such a false statement of fact to the
DDC; and (d) could not provide plaintiff with any law, authority, opinion, directive or hint that
conveyed the handling of ANY ethics complaint from the DDC to ANY judge or anyone else outside
the DDC, except by appropriate referral or appointment by the Court itself.

39, Upon information and belief, and at all times relevant, defendants OCA, Cahill,
Cohen, DiBella, Accetta, McQuade and John and Jane Does wantonly, recklessly, knowingly and
purposefully, acting individually and in concert with each other, by means of misrepresentation,
fraud, harassment, manipulation of laws, rules, regulations, and while acting in bad faith, sought to
deprive plaintiff of his Constitutional right to fair and impartial proceedings, competent and
effective counsel, and the seeking of relief by OCA administrative and ethics offices, inter alia,
without improper or undue influence.

40.  Upon information and belief, all defendants conspired with each other and agreed
with each other to act in concert to deny plaintiff of a fair review of his filed ethics complaint and to

deny plaintiff his rights to duc process and equal protection of the laws.

10
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COUNT ONE
(All Defendants)
42 U.8.C. §1983
DEPRIVATION OF RIGHTS and
CONSPIRACY TO DEPRIVE RIGHTS UNDER
THE FIRST and FOURTEENTH AMENDMENTS

41.  Plaintiff repeats and realleges each and every allegation contained in paragraphs
1 through 40 as though fully set forth herein.

42.  As set forth above, the DDC is a division of the New York State Supreme Court,
Appellate Division, First Judicial Department, and is therefore part of the New York State court
system. As part of the New York State court system, the DDC is obligated to administer justice in a
fair and honest manner.

43.  The DDC is also an arm of the State of New York and 4 “state actor” within the
meaning of § 1983, Defendants Cahill, Cohen, DiBella, Accetta and Barry are also “state actors”
under § 1983.

44,  Plaintiff has a Constitutional right to a fair and honest judicial system, free from
corruption and bias, with impartial atbiters of the law. Through the conduct set forth above,
including but not limited to their conduct in denying plaintiff access to fair and honest court
proceedings, all defendants, collectively and each one of them individually, have engaged in actions
and abuses which violate and deny plaintiff of his Constitutional rights, including his rights to due
process and equal protection of the law, as provided under the Fourteenth Amendment of the United
States Constitution.

45.  Through the conduct set forth above, including but not limited to their conduct in
denying plaintiff access to fair and honest court proceedings, and by colluding in bad faith in
vatious improper ex parte communications, all defendants, collectively and each one of them

individually, have engaged in actions and abuses which violate and deny plaintiff of his

11
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Constitutional rights, including his right to petition the government under the First Amendment to
the United States Constitution,

46.  As adirect and proximate result of said acts, plaintiff has suffered and continues to
suffer extreme loss of security in the Legal System and Judicial Process, emotional pain and
suffering, loss of enjoyment of life, and lost of trust of lawyers, who are charged to uphold ethical
standards within the legal system, and in the Court system.

47.  As aresult of the defendants denying plaintiff’s rights, plaintiff is now and will
continue to suffer hteparable injury and monetary damages, as well as damages for mental anguish,
and humiliation. Plaintiff is entitled to damages in the amount of thirty million dollars
($30 000,000.00) dollars as well as punitive damages, costs, and possible attorneys’ fees for these

violations.

COUNT TWO
(Defendants Joseph F. McQuade and McQuade & McQuade)
BREACH OF CONTRACT

48.  Plaintiff repeats and reiterates the allegations set forth in paragraphs 1 through 47
as though fully set forth herein.

49,  Upon information and belief, plaintiff entered into a legal and binding contract with
defendant law firm McQuade & McQuade for legal representation concerning his legal interests and
involvement in his mother’s estate. Plaintiff met with defendant Joseph McQuade, a partner in that
law firm, for the purpose of pursuing his interests in his mother’s estate. Rather than properly
representing plaintiff, or severing the relationship if he perceived a conflict, defendant MeQuade
knowingly, and with intentional deceit, in collusion with others involving improper ex parte
communications, surreptitiously filed ex parte papers against his own client, the plaintiff. As a
partner of the firm McQuade & McQuade, liability for Joseph McQuade’s conduct is imputed to the

firm.

M
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50. By the actions set forth above, defendants Joseph McQuade and McQuade &
McQuade breached their contract to provide legal representation to Plaintift, and are therefore liable

to plaintiff for damages in an amount to be determined at trial.

COUNT THREE
(Defendants Joseph F. McQuade and McQuade & McQuade)
BREA FF

51.  Plaintiff repeats and reiterates the allegations set forth in paragraphs | through 50
as though fully set forth herein.

52.  As aclient of defendant law firm McQuade & McQuade, the law firm and its
parmers owed plaintiff fiduciary duties of good faith, loyalty, and care.

53.  When defendant McQuade drafted, executed and filed ex parte papers against his
own client, the plaintiff, both McQuade and the McQuade & McQuade Jaw firm breached their
fiduciary duties to plaintiff. As a partner of the firm MeQuade & McQuade, liability for Joseph
McQuade’s conduct is imputed to the firm, As a result, defendants McQuade and McQuade &

McQuade, are liable to plaintiff for damages in an amount to be determined at trial.
PRAYER FOR RELIEF

WHEREFQRE, Plaintiff respectfully request that the Court enter judgment and an
Order in favor of plaintiff as follows:

a. First Cause of Action: in excess of thirty million ($30,000,000.00) dollars
as well as punitive damages, costs and attorney's fees.

b, Second Cause of Action: in excess of thirty million ($30,000,000.00) dollars
as well as punitive damages, costs and attorney’s fees,

. Third Cause of Action: in excess of thirty million ($30,000,000.00) dollars
as well as punitive damages, costs and attorney’'s fees.

1314
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d. Awarding plaintiff punitive damages against all individual defendants;

e. Appointing a federal monitor to oversee the day-to-day operations of the
DDC for an indefinite period of time; and

f. An Order granting such other legal and equitable relief as the court deems
just and proper.

JURY TRIAL IS DEMANDED

Plaintiff demands a trial by jury on al ciaims so triable.

Dated: New York, New York
March 7, 2008
Regpectfully submitted,

KEVIN MCKEQWN

. i I

Kevin McKeown, Pro 5e
P.O.Box 616

New York, New York 10136
(212) 591-1022 1¢]
kmck22333@aol.com

DECLARATION UNDER PENALTY OF PERJURY

The undersigned declares under penalty of perjury that he is the plaintiff in the above action, that he
has read the above complaint and that the information contained in the complaint is true and correct,
20U8.C. 81746, 1IBUSC § 1621,

Executed at New York, New York on March 7, 2008. , ;
S )) iy

Kevin McKeown
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Abstract (Document Summary)

According to a copy of an e-mail message provided by [Kavin McKeown] and dated Oct, 8, 2004, Ms. [Carla Burgess] sald: "Thank you
for thinking of us. | wleo appreciate the fact that you seam to understand our position in choosing not to file a claimn against the astate. |
do wish you the very best In your efforts to honor your mother's wishas." Mr. McKeown smid Ms. Burgess had misunderstoad him. "While
| do understand their position — they don't fike bad publicity — ! have never and will never understand why they don't want their money

back," he said,
Gn April 10, Mr, McKeown said, a lawyer from the national headquarters called him and said that the Red Croas had recovered from its

insurance company B0 percent of the monaey his brother was aceusad of stealing, Mr. McKeown said the lawyer told ki that the Red
Croas considerad the matter closed and that recavering the remainder of the money would be coat prohibltive.

Devorah Goldburg, a spokeawoman for the Red Cross, said she could not eonfirm that Mr, McKeown had initially been given the 80

parcent figura, but she said thel on Thursday, April 20, ih anoiher conversation, the iawyar told Mr. McKeown about the deductible and
the breakdown of what the organization recoverad.

Full Text (1293 waords)

Copyrighl New York Times Company Apr 28, 2006

Officiale of tha American Red Cross say they try ta recover "every last dollar” lost to thaR or fraud, but a Connecticut case Invalving the
theft of 120,000 has raised questions about that commitment when it carries the risk of bad publicity.

The Red Cross is under intense scrutiny over [ls response to Hurricane Katrina, including sccusations of fraud and thaft of rella! suppliaa
that volunteasra say were norad for months.,

in the Connecticut case, the Red Cross settled for less than half the money from its insurance cornpany rather than pursus the full
amount through litigation aven though the agency was urged to do so by the suspect's brother. Y
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The brothar, Kavin MeKaown, said he was told by a local chapter offlcia! that puraving the monay would make the agency look bad.
"They were worried that any further publicity would creale a seandat that would ham their fund-raising," Mr. McKeown saia.

National Red Cross officials now argue that a lawsuit wouid have been expansive and that success was far from certain.

Volunteers and former Red Cross executives say the organization often places & higher priority on avoiding scandal than racovering
stolen money, and a former president of the Red Cress, Dr. Bemadine Healy, offered support for that view.

In an interview, Dr. Healy, who was pushed aut after the terrorigt attacks of Sept. 11, said the Red Cruss board criticized her far firing the
exacutive director of the Hudson County chapter in New Jarsey, after she learned that he and the bookkeepar hat embazzled almost §2
tnilllon from the organization,

“Thay told me | was too tough and too fast in firing the guy and moving in on this fraud,” Dr. Healy said. "l was told the way to handie
these things was quiatly and that hobady needed to know.”

Metissa Hurst, the Red Cross's assistant peneral counse!, disputed Dr. Healy's recollection. “The Red Cross pureued that, and it was
supporiad throughout the organization,” Ms, Hurst said,

The Connecticut case is full of jagal twists and turns.

Tha suspect In the case, Ronald P, McKeown Jr., was the executive director of the southeastern Connacticut chapter of the Red Cross
from July 2001 until he resigned on March 1, 2002. Eight menths later, he was charged with larceny, monay laundeting and forgary in
connection with the embazziement of mare than $120,000 collacted by his chapier for the familias of vistims of the Sept. 11 attacks.

Almost a yaar after he was charged, howaver, Mr. McKeown committed suleide ol age 52.

Hia brother Kevin said his mother had been working on a plan to repay the Red Cross with her own money when she died in August
2003, laaving an estats of more than $1 rmillion, "Wa were hoping the repayment of the monay would somshow fessen the criminal
outcome of the charges," he said.

Tha money to make good on that desire then became entangled In a fight over his mother's estate, and Ronald McKeown's daath put it
aven further out of reach because he siined documents transferring his part of the inheritance to his recently remarried formear wife.

But Kavin McKeown contacted the Charter Qak chapter of the Red Cross in Connacticut, which had margad with tha chaptar his brothar
had run, and urged officials 1o try to regain the money Ronald McKeown was thought te have takan, The chapter's senior director of
prograrn services, Carla Burgess, told him that the Red Cross did nat want any more publicily aboul the mattar, ha gaid,

According to s copy of an @-mall massage provided by Kevin McKeown and dated Oct, 8, 2004, Ms. Burgess sald: "Thank you for
thinking of us. | also appraciate the fact that you seem to understand our position in choosing not to file a claim against the estats. | do
wish you the very bast in your efferts to honot your mother's wishes." Mr. McKeown said Ms. Burgess had misunderstood him. "While |
do underatand their pasition — thay don't like bad publicity - | have never and wili never understand why they dan't want their monay
back." he said.

He said he was under no obligation to pay the Red Cross out of his part of his mather's estate, "t was his responsibility, and now his
estate has thet responaibiiity,” Mr. McKeown said. “The only cbtigation and duty | feel is taward my mother's wishes."

Ms. Hurst noted that the Red Cross had pursued prosacution of Ronald McKeawn untll he died.

She said the organization had to conaider the cost-sffectiveness of various avenues of racourse, Mr. McKeown had not been convicted
of theft befora his death, and he had other financial dificulties related to collapse of a business he owned with another brother — a chain
of restaurants called Steak 'N' Egg - both of which might have complicated recovery of the money.

“This individuail committed suicide prior to going to trial,” Ms. Hurst sald. "Thers was no judgment of guilt, no adjudication. We want
through an avalustion of recourse and chose tg file & claim with cur insurance company."

On Tuesday, Mr, McKeown learnad via an e-mail message from the insurance company that it had declded to try to recover from his
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brathar's astate what it had paid out to the Red Crogs.

in recent months, critics of the Red Cross have questioned why It waited months to address accusations of theft and fraud in the New
Orleans area after Hurricane Katrina, charges that have lad to investigations by the F.B.1. and the Louisiang attornay general's offica.

“Fram what {'ve witnessed and what I've been told, they don't go after avarything they find,” said Michael A. Woitars, ona of tha
valuntesrs wha made: the accusations in a repon he filed with the organization,

Mr. Walters said he was invalved in uncovering fraud involving a palice officer in Texas who obtalned Red Croas debit cards and handed
them out to law enfarcemant officials,

"He: had access to Just go get thess eards and nof even sign for tham,™ Mr. Wolters =3id. "Who knows how much he took’? We turned
ovar reports documenting about $400,000 that was missing.”

Ms. Hurst said the matter involved $360,000 and had been turnaed over te law anforcemant officials,

Kavin McKeown, an author and scraenweiter, has refused to drop his argument with the Rad Cress. In January, he told his story to
members of the Senata Finance Committee and various high-ranking officials at Red Cross headquarters in Washington, but heard
nothing until thia manth.

On April 10, Mr. McKaown said, a tawyar from the national headquarters called him and said that the Red Cross had recoversd from ita
insurance cornpany 80 percent of the money his brother was accused of stealing. Mr. M¢Keown said the lawyer told him that the Red
Cross congidered the matter closed and that racovering the remainder of the money would ba et prohibitive,

Mr. McKeown contacted the insuret, the Royal Insurance Company, which supplied records showing that, after @ $50,000 daductible, it
had paid the Red Cross $47,710.59 to cover his brother's theft, or roughly 40 percant of the original amaunt.

Devorah Goldburg, a spakeswoman for the Red Cross, said she could not confirm that Mr. MeKeawn had initiatly been given the 80
percent figura, but she said that on Thursday, April 20, in another conversation, the lawyer told Mr. MeKeown about the deductible and

the breakdown of what the organization recovered.

Mr. McKeawn remains dissatisfied. "Thiavery against the Red Cross is hardly discouraged when the ¢rimes are underwritten by
insurance companies and pramiums sre paid by unsuspecting donors,” ha ssid. "l wes shacked te leamn this was how thay handle

things."

[Photograph]
Kevin McKeown, whosa brother was accused of embezzlemant. {Photo by Carol tHalebian for Thea New York Timas)
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AEFIDAVIT OF OUTSTANDING JUDGMENT

BEFORE ME, the undersigned authority, on this day personally appeared Ronald R. Del Vento, who
being by me duly sworn did state ag follows:
“My name is Ronald R. Del Vento, I am over the age of 21, of sound mind, capable of
making this affidavit, end have personal knowledge of the facts stated herein, [ have read
this affidavit, and every statement contsined herein is true and cotreet,

“I am an Assistant Attorney General for the State of Texas, and Chief of the Bankruptey &
Collcctions Divigion, have held this position sontinvously since August 1985, On August
23,1996, a judgment was catered by the Honorable Paul Davis in Cause No. 96-08267 in
the 250th Judieial District Court of Travis County, Texas, styled The State of Texas vs.

“Ag of today, Decermber 10, 2007, the judgment balance, including court costs and fees, is
$1,618,482.84. Post-judgrment interest acerucs at the rate of $176.32 per day on and after
December 10, 2007. The fudgment is valid, subsisting, and remaine due and unpaid.”

RgNALD R. DEL 35;& TO

Asgistant Attorncy General

Chicf, Benkruptcy & Collections Division
P.0. Box 12548

Austin, Texas 78711-2548

(512) 463-2173

(512) 482-8341 (FAX)
THE STATE OF TEXAS §
§
COUNTY OF TRAVIS §

Before me, Eva B. Woods, on this day personally appeared Ronald R, Del Vento, known to me to
be the person whose name is subscribed in the foregoing instrument and acknowledged to me that he

executed same for purposes and consideration thereby expressed.
(given under my hand and scal of office on this the I ﬂh day QfMF__, 2007.

.ﬂ-llnllnllnll!nllﬂll. EVAEWDDDS

r FER  EVA E. WOODS = Notary Public in and for the State of Texas

w (S O\ Notary Public, State of Toxas |

» %) My Commission Explres o

" NIa APRIL 27,2009 = N

RonusMnsmamednnmanye” : -
Notary without Bond 7
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Ty i,
CAUSE NO. 96-08267
t
VE. g TRAVIS COUNTY, TEX A $
RONALD #, MCKEOWN, IR. § DETMICT
DEFAULT JUDGMENTY

MHMMMDMuumhm.mmmhmmmmmm
chme, whirlh tw Soee of Texss s Plalei snd THOMAS J, MCKEOWN AND RONALD P.
MCEBOWN, IR, are Defisiams, 1‘3rhhnnrannmmnodnuﬂyﬁwcﬂd.lulﬂulhiiih-h.iuuul
mmmmmmmmmmmmwaﬂm-ww
isiwar beiivin sod wholty made defacly, R farther appescs 1 tse Count s the Cltatineg Ja saki coume,
wnmmm'nmmm.mmﬂmmmmutnfmmwunmapm
of the day of ffing and judgment. Nu jary baving been demanded, the Court proceeded to hear the
m.hmﬂmﬂﬂmwmwdmhmuduhnMMm
detingqunt shee tives, pealtion, and interest: and this Court finds thereftom tiat PLAntT hen prvivew
ul the warcial allegations of iy petition md i ondited 10 tecover from Defendus the mom of
$492.150.96 for salm tasey, povaltios and interest, The Court slss finds that PIaalfT. the Stwy of
'rnu.thmmmmmummuu_unmmm.mn
bauest on Piaintie's Affidevie of Atwmay's Poes admsitted into aevidence i the trisl of this cauas. This
thhmmlmilﬂhﬂnuuﬁmhinlnpthﬂmndmumdﬁw
interoat beid by any Defendan(s) nxvwy in this sult,

IT 13 THEREFORE, ORDERED, ADJUDGED AND DECREED by the Comy that i
mukﬂmmﬂhnﬂmwufﬂﬁmhm.ml
MCEEOWN AND RONALD P, MCKEOWN, IR., lointly s piverslly, the mum of $493,158.99,
which sum includes the 2les tares, pemeities and imterret, shown in the Compurolie’s canificsmts)
Muunmnmmummﬂmemmmmmunm
nmmnmwﬁnm:mmmmumumm.muum
atwound of tiws, penabilss and Duerest MMMMMMHMHH”‘I
humuhwuuﬂm and Eaperot 10 ay othe e el by
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Muln-umnrduohalnmmn i property cuvered therehy or 50 much thercof as is necessury
¥saly thin judgment,

iT IS FURTHER ORDERED, ADNIDGED AND DECREED that the FlainiifY, the Soae of
Texas, do have and recover of and from the Defondants, THOMAS ), MCKEOWN AND RONALD
P. MCKEQWN, IR., jointly amd Mverally, sttorney's fees in the amoust of $164,000.00, wgether
with cownt costs harein incurred, ant court costs which may hersafier be incurred in te collection of
thiz judgmens lt*dluamhlmnury. for all of which execution and Other procats necemsary m
emfwos thix judgment may lssue,

All refiof not exprexsly m‘méd fs heroby donied.

SIGNEL: this the.d "™ day of Augur, 1996,

T
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TUDGE PRESIDING
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Mestehester Qounty Siwragates Qourt

111 DR MARTIN LUTHER KiNG, JA., BOULEVARD

15" FLOOR
WHITE PLAINS, NEW YORK 10801
014-824-5656
Fax: 914-824-3728
FRANGCIS A. NICOLAI ‘ CHARLES T. 5COTT, ESQ.
DISTRIGT ADMINISTRATIVE JUDGE CHIEF CLEAK
NINTH JUDIGIAL VS TRICT
ANTHONY A. SCARPINO, JR. July 11, 2007 JOHANNA K. O'BRIEN
SUAROGATHE DEPUTY UMWIEF GLERAK

Mr. Kevin MaKeown

P, O, Box 816
New York, Naw York 10158

Dear Mr. McKeowrs:

An “Agsignment of Share in Estate” by Ronald P. McKeown, Jr. to Debarah
Smith Mcleown, and an “Affidavit Re Assignment of Share in Estate” by Ronald P.
McKeown Jr., were received by the Court on November 7, 2003 along with the
appropriate fee of $16.00.

Tha otiginals of these documents are on file with the Court, By an administrative
oversight, thase documents ware not enterad in tha court's “minutes” record. That
circumatance has been rectified and thase documeants now appear in the Court's
records ag of the day they were raceived.

Sincergly youdrs,

Chartes T. Scott
Chief Clerk

CTS:!s
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Matter of Joseph MoQuade, Esq.
nackar Mo, 2006.1366
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You may scek review of thig decision by submitting a
written request for reconsideration teo this ntfice at the above
sddress within thirty (30) days of the date on this letter.
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Thomas J. Cahill
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111 DR MARTIN LUTHER KING, JR., BOULEVARD
19" FLOOR
WHITE PLAINS, NEW YORK 10801

914-924-5858
Fax: 814-824-3728
FRANCIS A, NICQLAI CHARLESR T. SCOTT, ERO.
MATRICT ABMINISTRATIVE JUDGE CHIEF CLERK
NENTH JUDICIAL OIS THIGT
ANTHONY A. SCARFINO, JR. JOHANNA K, O'BRIEN
BURAROGATE DERUTY OMIEF CLERK
June 25, 2007

Mr. Kevin McKeown
P. Q. Box 616
New York, NY 16156

Dear Mr. McKeown:

There have been no new proceedings filed in the estate of Margaret McKeown since Mr.
Kelly’s letter to you of October 30, 2006. Therefore, no Surrogate or Acting Surrogate is
currently assigoed to this estate. As indicated in Mr, Kelly's letter, as new proceedings are
submitted to this court for review and filing, they will be referred to the Administrative J udge for
the Ninth Judicial District who will assign a Sumogate or Acting Surrogate to the matter.

Sincerely your

Charles T. Scout
Chief Clerk
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New York Law Journal
Volume 201, Number 20
Copyright 1989 by The New York Law Fublighing Company

Tuesday, January 31, 198%

TEXT OF JUSTICE MURPHY'S REPORT

Fullowing is the text made public yesterday by Presiding Justice Francis T.
Murphy of the Appellate Division, First Department, of his report to the Depart-
mental Digciplinary Committee on the resignations submitted earlier this month by
Michael Gentile, the committee's chief counsel and Sarah McShea, deputy chief
coungel:

On Jan. 3, I requeasted tha remignations of Michaal Gantile, the chief counsel,
and Jarah MeShea, the deputy chief counael, of the Departmental Digeiplinary Com-
mittea (hersinafter DDC}. In his letter of resignation, Mr. Gentile stated:

"As we discussed today, T will be resigning my positlon as Chief Counszel to the
Departmental Disciplinary Commlttee effechive March lst, 1989. I am looking for-
ward to spending most of my days until then clearing up gsome remaining loosa ands
in the office and by taking some much needed vacation time. I am, of course, ready
and willing te help effect a smooth traneitien dAurinmg this period.

"On a personal note, I want to thank Your Honor and the entire Court for a very
satiafying and fulfilling eight years as tha Committee's Chief Counsael,

"I wigh you all the basg.v
In her letter of resignation, Ma. McShea stated:

"I learnad today that Mike Gentlle has informed you of hia intention te resign as
Chief Counsgel to the Disciplinary Committee effective March 1, 1985,

"Having served happily as Mike's Daputy for three and a half yearas, this strikes
me as a propitious time for me to puraue new professional opportunities for my-
self. I am tharefore resigning my position as Deputy Chief Counsel to the Discip-
linary Committea affactive March 1, 1989.

"I have greatly enjoyed my eight years on the Committee's ztaff, not only for the
invaluable trial and administrative exparisnce it has afforded, but for the oppor-
tunity to work with a Committee and Court devoted to upholding professzicnal stand-
ards and intent on making attornay digeipline a reality in New York.

"I thank Your Heoner and the entire Court for your aupport and kindnass over the
yvears. Best regards."

Copyright ©® 2008 The New York Law Pub. Co. (f—ﬂ
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At the time of thair separate resignations, neither Mr. Gentile ner Ma, McShea
attributed my request for their regignations Lo any cause unrelated to the dis-
¢harge of their duties at the DDC., Ms. McShea's regignation was consistent with
ateps taken by her in July 1%8% to find other employment. She was than, and for
months thereafter, angered by the July & promotion and appointment of Deonald
Brudle, Esg., to the newly created position of executive assgistant to William E.
Jackeon, Esg., the DDC chairman, a poat created by ma because, among other reas-
cna, there wag aubstantial cause to conelude that Mr. Gentile had in facet aban-
doned the cperation of the DDC to Ms. McShea. By the terma of Mr. Brudia's ap-
pointment, he was given, togsther with Mr. Gentile, jeint administrative powar
over the DDC, Further, Mr. Brudie wag expressly made this Court's administrariva
liaigon with the Committee. The vesting of joint administrative poswar is an un-
desirable stap, unlegs it is required by nacassity, and that necessity rhen exia-
ted in the DDC.

Bince my request for the resignations of Mr. Gentile and Ms. McShea on Jan, 3, I
have been criticized in rhe press for having discharged Mr, Gantile and Ms. McoShea
without geod cause. Though I am not required by law to assign any reasan for my
request for their regignatieons, I now must regretfully atate several of the caugas
underlying those resignations. Thesa causes would have been digelosed to thosa two
DDC members, Mr. Hynes and Mr. Greenberg, who, in the exercise of sound profes-
sicnal judgment, to say nothing of ordinary fairnees, should have inguired of the
Court before speaking to the press about a matter of which they knew they were not
whelly lnformed, and indeed were substantially ignorant. When speaking to the
prass they should have disclosed the length of thalr friendahips with Mr, Gantile,
It might have explained why even to this day thay have never asked me why I had
asked thaeir friend to resign.

First, for about aix years Mr. Gentile filled work sheets in which ha falsely rep-
regented work perisds when he wag not employed anywhere in the business of thae
DDC. This preblem, the specific character of which I did not know, was on occasion
suspected by me and led to my mmstings with Mr. Jackson, the DDC chairman, on
April 6, 1287 and June 2, 1988, and to telaphone ¢alls, too numerous Lo count,
betwaan myself, My, Jackson, and Mr. (Harold) Reynolds (Clerk of thae Court). It
led, as well, to conferences betwaean myself and Mr. Gentile. It lad, several years
aga, to a conference between the Clerk of the Court and Mr. Gentile's sec¢retary
whe signed Mr. Gentile's attendance records. Upon beling informed by Mr. Reynolds
©of the legal risk involvad in aigning Mr. Gentile's attendance sheets, should they
be false, Mr. Gentile's secretary decliped to gign them.

Whar wars the time pariods for which Mr. Gentile was pald when he was not actu-
ally working for the State eithar in the DDC office or out of icy

Writings, given by an attorney on the DDC staff under penalty of perjury, and by
a4 DDhC secretary, whoge idantities are avallable to the DDC, Iindieate that Mr. Gen-
tile, for %7 that he appeared dally, or a weekly figure much more probably in the
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area of 12 hours, because ha regularly failed to appear one or two days a weak, or
appeared at odd hours, staysd briefly, and then left. I doubt that there is any
member of the public who believes that the State should pay, upon false work
sheets, an annual salary of 580,000 for work of about 12 hours weekly. As for Ms.
MeShea, there can be no doubt that she knew of Mr. Gentile's abandonment of his
office, an abandonment that alene was sufficient for his discharge on Jan. 34.

Second, during the last six years, Mr. dentile wag the chief disciplinary prosac-
utor of this Court which has jurisdiction over 44,000 attorneys in Manhattan and
the Bronx. During thoge six years, a period when the apnnual intake of docketed
cases remained relatively stable, the backlog of docketed cases grew from 720 at
the end of 1983 t¢ over 1,300 in Decamber 1988, the month in which it was decided
that Mr. Gantile's resignation was requlred. Nor may wa spsak confidently of the
figures aupplied by Mr. Gentile over the years to the Court. In a writing executed
under panalty of perjury, this Court has had confirmed Information given to it
priocr to Mr. Gentile's resignation:

"[Mr. Gentile's] major concern was that he should be criticized by the Court or
the Clerk of the Court. Consegquently, he took great paine te insure that a true
picture of conditicns exiating in the DDC were ¢oncealed from the Courtk,

"The emphasis was on clesing complaint files at any cost to reduce the number of
backlogged cases, Monthly gqueotas were imposed on lawyers for cloged cases and
pressure was applied to close cases regardless of their merit. At one astaff meet-
ing that I attended several years ago, Mr. Gentile stated that we wera to wge 'pro-
gecutorial discretion' to ¢loae cases. Although he was careful not to expressly
state it, tha implication was that we were to close anything and everything in or-
der to reduce the backlog to balow 1200 casges.

"I have a suspicion that over the last few yearc statiasrics have been altered to
give the appaarance that the number of backlogged cases wae smaller than it actu-
ally waa. I do know that in prior years hundreds of new complaints were accumu-
lated in hasgkets and withheld for months before thay wera openaed, In this way, Mr.
Gentile was able to represent to the Court at the end of each year that the number
of backlogged caseg had been reduced, when in fact that was not crua_n

These facts alone justify Mr. Gentilets discharge and may implicate Ms. McShea as
well.

Third, during the past two years, Chairman Jackson and I, as well as Mr, Rayn-
olds, learned of Mr. Gentile's improper conduct in ar laast three cases inveolving
policical figures and a fourth invelving a former Committee membaer,

In the firast case, Mr. Gentile, recommending dismissal of two complaints, stated
Lo Mr. Jackson that the complaints involvad only political charges made during a
campaign. He thus procured the slgnature of Mr. Jackson necessary for the ¢losing
of the file. in fact, as Mr. Gentile well knew, the complaints sufficiently gtated
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claime of professional misconduct in twe wholly commercial mattera. In unlawfully
¢loeing the file, Mr. Gentile wrote a servilae lettaer te that politieal figure, in-
viting him te contact Mr. Gentile, and a letter te the cemplainant chastizing him
for having filed the complaints.

In the second case, after a petition had been sarved, Mr. Gentile conferred with
the respondent and his attorney. The respondent offered tCo accept a private admon-
itien but Mr. Gentile said that the chairman, Mr, Jackson, had demanded the re-
gpondant 's acceptance of a publie¢ censure. When the respondent gald that he would
appeal to Mr. Jackson because he could not believe that that was Mr. Jackgon's po-
gition, Mr. Gentile answered that, 1if tha publie censure were not accepted, he
would amend the petition in order to add serious additicnal counts of which Mr.
Gentlle had known when the paririen wag drawn. Upen learning of Mr. Gentile's
gtatements, Mr. Jackson immediately repudiated them, saying that he had never
taken the position represented by Mr. Gentile and that an admonition was ungues-
tionably acceptable.

In the third case, Mr. Gentile, without authorization from anyone, and contrary
te the purpose of a rule of thiz Court, entered intc an agreement with the United
Scategy Attorney for che Southern Digtrict of New York to refrain from examining
any witness in a highly publicized criminal progecutien until it had been termin-
acted,

In the fourth case, one in which the facts pointad to tha possibility of conver-
sion, Mr. Gentile, a close friend of the respondent wheo was then a member of the
oDog, caused tha termination of the invegtigation and the cleosing of the file, not-
withstanding chat the file as it then stood contained facts sufficient to justify
the public censure of that DDC member.

Lying to or deceitfully misleading the chairman, misrepresenting the chalrman's
peeiticn to a respondent, entering into an unauthorized agresment with a criminal
prosecutor that stifled a DDC investilgation at ite inception, and covering up the
misconduct of a DDC member, were 77 for 7?7 discharge.

Fourth, axcept for the Roy Cohn case, during the alx-yvear period when Mr. Gen-
tile, sitting in or absent from, the growing shade of a backlog that ultimately
almost doubled. Mr. Gentile, as far as we have been able to ascertain, was not in-
volved in any invesgtigation of any case nor did he try a single case befora a
hearing panel. Nor may it be claimed that Mr. dentile was the counterpart of a
district attorney who, primarily an administrator, canneot ordinarily try cases.
Mr. Gentile wag not the holder of a position comparable to that of a district at-
torney. The DDC's chief counsel holds a hands on pesition reguiring at leaast the
trial of major matters. It was learned, before Mr, Brudie's appointment in July
1588, that Mr, Gentile had not had any caseg assligned to him. On several occa-
siona, the matter was discussed by me with the DDC chairman, together with the
preblem of reports to the Court of Mr, Gentile's abpences from his office and his

Copyright ® 2008 The New York Law Pub. Co,
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failure to be engaged in DDC work in any other place. The chairman himself often
could not contact Mr. Gentile, for no one at the DDC knew where he was.

These reports of the aksences and nonproductivity of Mr. Gentile caused me con-
cern upen the filing with the DDC in Dctober 1988 of the complaints of the Attor-
ney Genaral of the State of New York against C. Vernon Mason in the Brawley case,
a £iling that was made public by the Attorney General in an extensive release to
the press. Upon that filing, Mr. Gentile, repeatedly informed the Clerk of the
Court that he, Mr. Gentile, wasg so frightened by the progpect of the Mason matter
that he was inclined to f£ind a way of avoiding it, Indesd, Mr, Gentile had the
cacegs asgigned net to himself but to a DDC attorney who wae told that that attor-
ney would in fact have nothing to 4o with 1t. The Committee should read that file
and determine the character of Mr. Gantile's professional judgmant.

AE to Mr. Gentile's personal judgment, grave doubt about 1t had arisen in Septem-
ber 1988 when a complainant before the DDC drew in the DDC office what was identi-
fied by a staff attorney as a gun, threatenad to nsa 1t unless hig pending com-
plaints ware satisfactorily determined, and then left the office. Court officers
were immediately summoned to the DDC, Thereafter, the Clark of the Court inguired
of Mr. Gantile whether Gentile would cause the gunman's arrest. Mr. dentilae
answerad that he would not de so because, he said, the gunman was guilty of only a
"violation" and, in any event, the gunman might shoot Mr. Gentile if he causes his
arrest. When told that the gunman had committed crimes and that his arrest was ne-
cesgary in protection of the staff and of the Court itself, Mr. Gentile refused to
authorize the arrest of the gunman when police, having seized him that night,
¢alled My, dentile, Thereafter, it was necessary to direct Mr, Gentlle te place
the decigion hefore the DD chalrman, My, Jacksen, who ordered that the matter be
taken to the office of the Distriet Attorney, a s2taff member of which ordered the
gunman's arrest.

It was apparent to me that a chief coungel whom we could rarely locatae, who seem-
ingly tried no cases, whoge backlog seemed permanent, whose staff lawyers fell
from the masthead with an awe-inspiring fregquency, whose unethical conduct in cer-
tain cases had caused alarm, and who was lacking in professional courage, was not
a ¢hief counsel of anything,

Upon the ground of inertia alone, Mr. Gentile was dischargeable.

In fact, on Jan. 4 he informed The New York Times that he had been thinking about
rasigning bafore I asked for his resignatien. He knew of his danger of digcharge
in or about March 1988 when he was informed that I had intended to recommend a
very small increase in his salary. He was informed that he should net misread the
increase. He was told that it was glven to encourage him co avold conflicts about
his work and to f£ix a galary that would attract his succesgsor should Mr. Gentile
fail.

Copyright ©® 2008 The New York Law Pub. Co.
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Az for Ms. McBShea, the causes of her discharge are at least gevaral. She knew of
Mr. Gentile's abandonment of his public office and did not disclese it to the DDC
or the Court, perhaps bacauss 1t had vested her with Mr. ?7? which in 1983 had he-
come smcandalous, I have cause to belleve that the overwhelming majority of Commit-
tea membaers, eager to work, shared my concern that of the more than 1,200 docketed
matters only 25 had been heard in all of 1988, and these 25 were spread among four
panels which sat a total of 51 days. Surely My, Hynes must have thought it odd
that he had =sat only eight days in 1988. Did he not wonder why the staff wae not
reducing the backleg?

More persuasive for Ms. McShea's discharge, however, was the reputation earned by
Ms. MogShea for her treatment of the legal and lay ataff following her appeintment
as deputy chief counsel. I set forth in full a 1287 affidavit which purports to
desqgribe an aspect of Me. McShea's perscnality as it existed when she undertock
her new post as deputy chief counsel, All comments concerning Ms, MgShea that T
thereafter heard were consistent with the personality outlined in that affidavig,
a copy of which is available to any DDC member:

"[Name], an attorney duly admitted to practice in the Btate of New York, affirma
the following under the penalty of perjury:

"1, I am a Staff Actorney to Michael A. Gentile, Chief Couneel to the Dapartment-
al Disciplinary Commirtem of the Supreme Court of the State of New York, Appellate
Divigion, Firgt Judieial Departmant, and have hean go smployed since Dec. B, 1880,

"2, Within the offices of the Departmentsl Disciplinary Committea, located on the
38th floor of 41 Madison Avenue, New York, New York, my own office apace is loc-
ated immedlately next to and adjoining that ocoupled by the lat Deputy Chief Coun-
sel, and shares one {1) contigucus wall with that office. The door frame of tChat
office abutt= the wall common to both pffices, and the distange from that door to
the door of my office is about 10 feet.

"3, Before April &, 1987 the occupant of the above-described ocffice, and the
First Deputy Chiaf Counsel to the Committee, was Howard Bendjamin, After Mr. Ben-
jamin's departure on April &, 1987 pursuant to his resignation, effective May 1,
1987, the offlce and title of First Deputy c¢hief Counsel was assumed by Sarah Di-
ane McEhea.

"4, I wasg in my office with Alan 5. Phillips, an Associate Attornay with the Com-
mittee Staff, on Tuesday, April 14, 1987, when Sarah Diane McShea knockad on the
door and reguested to speak to Alan 8. Phillips. Mr. Phillipe and I walked to the
door of her office,

"5. Btanding at the deoor jamb of her office, and in the presence of Mz, Phillips
and mysgelf, Sarah Diane McShea digplayed to Mr, Phillipes a refarence inguiry form
which had been received in the mail. The form was on 8 1/2 x 11 whitae papar, with
hold black type headlng which read, ‘Administrative Law Judge,' and helow that, 1n
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less bold type, read 'Personal Reference Inguiry for Administrative Law Judge Pos-
itions.' Below that, in the otherwise blank address space of the form, appeared
'Mr, Howard Benjamin' along with the address of the Committes,

"6. Sarah asked Mr. Phillips, 'What gshould we do with thisg?' te which Mr. Phil-
lips responded that it should be given to Howard Benjamin for his completion,
Sarah responded to the effect that since Howard was no longer with the Committee,
and she had assumed his position, she should £ill it out in her capacity.

7. Mr, Phillipse recsponded that tha form requested Mr. Benjamin's svaluaticn as a
reference, and was therefore personal to Mr. Benjamin and not to his title. That
at any rate, Mr. Benjamin was 'still on the payroll’ in the title of Flret Deputy
Chief Counsel. Mr. Fhillips stated that he had named Howard RBenjamin as a refer-
ance hacauge he and Howard had known each other for eight years, regardless of
Howard's titla.

"B. Ms. McShea insisted that the form was received by her as Howard's successor
and that she would complate it in that capacity with an explanation that Mr, Ben-
jamin had resigned. Mr. Phillipa repeated that the form was addressed to Howard
Benjamin.

"s, At that point Chief Counsel Michael A. Gentile approached the three of us and
inguired as to what was going on. Both Sarah and Alan reiterated thelr posicions,
and Mr. Gentile walked away without answering the question.

"10. At that point, Sarah had walked to the degk in her office., I began walking
toward the door of my office, and Mr. PFhillips remained, standing stationary in
Sarah's office, about 1 1/2 feat in from the doorjamb. As I walked away, and be-
fore I was more than two feet away, I heard M. McoShea say, in a tone of voice
that wap as much saricus business ag 1t was conciliatory, 'I'll tell you what
we'll do.! I stopped and turnaed arcund, as I wag curicu® to hear her proposal or
proposed 'resclutien' to the situation.

"1l, At that point I heard Sarah Diane Mc8hea say to Alan &. Phillips: 'I won't
fuck you, but I want forty (40} closings for this month and three (3} geta of new

charges. "

"12. T did not #ee Mr. Phillips' reaction, as his back was to me, nor did I hear
hia reaponse, if any, as I turned and continued walking inte my office.’

?? with the backloy was Ms3. McShea's oppressive use of a guota system which, at
least to my eye, must have terrorized the legal staff and tended to vigtimize com-
plainants, In my opinion, the imposition and maintenance of a guota system spe-
cifically for the production of dismissale of complaints were unethical acts of
which Mr. Gentile knew and of whic¢h neithez he neor M8, Meshea informed the DDC.

Laat, Ms. McShea's negative reaction to the appeointment of Mr. Brudie as, ameng
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other things, lialsen with thie Court, was of such a prolonged magnitude that I
believed her sevarancae decirable. In my opinion, she was not a person toc whom
power over others should be granted, and she had seemingly identified herself with
Mr. Gentile's interests. Accordingly, it did not surprise me that Ms. McShea's
lacter of resignation stated, in substance, that having learned of Mr. Gentile's
resignation and having served "happily as Mike's Deputy," this wag "a propitiocus
time" to reslgn in order "to pursue new professional opportunities.v

Ag I mat through the Jan, 3 resignation conferences with Mr. Gentile, and then
Me. McShea, aeach knew and concealed a fact that I did not know and of whieh I
learned on Jan. 4 when it was discovered that, during Decamber, Hal Lieberman, the
DDC lawyer agssigned ita major casesn of extraovdinary significance, had resigned,
effactive at the end of January. On Jan, 4, Mr, Lisberman had met with the Clerk
of the Court and had volunteered in the presence of anothar attornay that ha had
resigned bhecause the backlog of cages was "menacing" and, for lack of any planning
by Mr. Gentile and Me., McShea, the backleog was "out of control." Further, he
stated that the staff was "demoralized" by the leadership of Mr. Gentile and Ms.
MeShea.

Thereafter, Mr. Lieberman met with me. In the presence of two other attorneys, he
volunteared to me the very sgame statements concerning his resignation -- the hack-
log was lacking "a comprehensive plan' and the stcaff wag "demoralized and alien-
ated" by Mr. Gentile's and Ms. McShea's poor leadership. He =tated rhat 20 impore-
ant cases that should be tried were languishing in the files. It is strikingly
glgnificant that, while in December I had been considering the discharge of Mr.
Gentile and Ma. McShea for reagons which included the backlog and a demoralized
staff, Mr., Liaberman had concurrently decided teo resign for thoge two reasons.

A8 to certain faleehoods that have been marketed to the press by Mr. Gentile or
Ms. MeShea, or thae hoth of them, I ghall give the brisf answars that they deserve.

It is said that, particularly in Mr. CGentile's case, he was brutally removed from
hls offilce at 5 P.M. on Jan, &, the day of a snow atorm. In the afternoon of that
day, tha (lark of the Court received a telaphona inquiry from a reportetr who
claimed that he had learned that Mr. Gentile had been custed because of a raeason
that the Clerk knew to ba false. The Clerk told the reporter that he would call
Mr. Gentile and ask him to ¢all the reporter. Upon belnyg asked to call the report-
ar and affirm or deny the cause for discharge described by the reporter, Mr. Gen-
tile repeatedly shouted in a virtually incoherent state, "I'm having a negvous
breakdown! I'm on the brink of a nervous breakdown! No comments to the press! No
comments to the presa!"

The Clerk became alarmed that Mr. Gentile was in that state in the 39th floor of-
fice of the DDC, an office that was not fully staffed bacausa of the asnow storm.
It would ba imprudent for Mr. CGentile to deny under ocath the telephone "conversa-
tion" had by him with the C¢lark on the aftarncon of Jan. 6.
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Tha Clerk repcrted that conversation to me after Mr. Brudia, a PDE attorney,
stated that, upcn telling Mr. Gentile that he had had the office locks changed and
that he would be cloaing the office ac 5§ P.M., Mr. Gentile said teo Mr, Brudia that
he would not leave the office at that time but would stay until any hour dealred
by him. In view of the report of Mr. Gantile's state and the impossibility of pra-
dicting his conduct, I advisged Mr. Reynelds to direct Mr. Brudie to reguest the
entire staff then in the DDC office to leave at 5 P.M., and to agk the court of-
ficer then on duty at the DDC to regquest another <ourt officer to be present when
the cffice was closed. Provisilon for the posting of a court officer in the DDC of-
fice had been made by the Office of Court Adminlstration gince September 1988 in
coneequence of Mr. Gentile's claime that such an officer was necessary because,
among other things, Mr, dantile wae in danger of attack by a disbarred lawyer who
had bean following him for months. Accordingly, at 5 P.M., there was a brief,
peaceful leaving of the DDC offica by Mr, Gentile and Ms. McS5hea, No officer drova
tham out. None stood by the desk of Mr. Gentile or Ma. McShea ?7? eviction were in
progresas, Their leaving was painful to them but, insofar as such events may be ac-
companied by civility, they received it.

Wich respect to the Steinkeryg DDOC matter, sevaral polntas are noteworthy.

Firat, Judiciary Law §90 draws a curtain of secrecy only around those disciplin-
ary preoceedings inveolving acrcornaeys who have been lawfully admitted to the Bar. By
590 the Legilslature intended to protect only the reputations of such actorneys
against the damage of unproved chargeg; a rational Lagislature could naver have
intended to extend confidentiality te persons like Steinberg who had secured their
admissiona to the Bar by fraud. Hence, the Steinberg file did not require a motion
for ite ralease to the public.

Second, the Daily News did not mystericusly learn of the Steinberg file and then
regquegt 1t, In its issue of Nov. &, 1987, the News published an article concerning
the 1983 post-conviction claims of Steinberg's client, John Novak, and Novak's
wife, that Steinberg was addicted to cocaine when he represented Novak in a 1981
federal narcotics trial. There was nothing unuaual when, wmore than one year later,
thae News on Dec. 22, 1988 made a reguest of this Court for an examination of the
DDC'a Steinberg file concerning Nevak's complaint, a request made by the Naews dur-
ing a two waek adjournment in the Steinberg criminal tzrial.

Third, Mxy. Gentile's resignation was not regquested solely because of his in-
dafeneible handling ¢f the Steinbearg case. The regignation of Mr. Genktile was de-
¢lided upon befora the Degc., 22 request of the Daily Naws for an examination of the
Steinberg file.

Fourth, The New York Times on Jan, 5 published an interview of Mr. Gentile to-
gather with a photograph of him taken in his DDC office. The Times article guoted
Mr. Gentile as having described the DDC's handling of the Steinkberg matter as "a
terrific job." In answer Lo that characterization, the Court stated that it "was
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of another opinien." Mr. Gentile had blundered incredibly in recommending that the
complaine in Steinberg be dismiszed,

The DDC might considar appointing a subcommittee to read tha Steinberg file and
to declde whether the testimony of three persons, Mr. and Mras. Nevak and Mark
Ames, who would have testified to Steinberg's cocaine addiction, together with
SBteinberg's invoeation of hiz privilege against self-inerimination in answer to
any guestions concerning cocaine, ineluding his addiction to cocaine, would met
have caused the DDC to move immediately te suspend Steinbarg. Aecording to the
Times and the New York Law Journal, Professor Gillers of New York Tniversity
Sc¢hool of Law apparently thinks that suspension would have followed. If that is
the opinion of the subcommittee, the DBC should read the Times' Jan. 5 report of
its Jan. 4 interview of Mr. Gentile. There Mr. Gentile said of the Novaks, whom he
had never met, "It 1= quite common for diagruntled clients to make some-sort of
effort te attack their lawyera' performance." There 1s no evidence 3in the Stein-
berg file that the Novaks werae 'disgruntled."

The Times article =stated that Mr. Gentile "z3id the Novaks lost interast in help-
ing disciplinary officials make a case against Mr. Steinbaerg," these ?? words of
cur former chief counsel in whose office the Steinberg case had beap awalting de-
termination from November 1983 through October 1986 and who was undar this Court's
direction to compel unwilling witnesses, such as the Novaks, to appear (Rule
605.9). The Novaks would have peen ideal witnegses because they had testified in
the 19583 faderal post-convietion procesding that Steinberg apparently was addicted
to cocainae. Those trangeripts were part of the Steinharg file when Mr. Gentile ra-
comnended the dismissal of the complaint.

As for the third wiltness against Steinberyg, Mr. Ames, the Times reported that Mr,
Gentile said that Ames "was not reliable." Mr. Gentile had never mat Mr, Ames, and
there ig no evidence in the file that Ames was unreliable.

I3 there any member of the DDC whe would have kept in his office a lawyer whe had
made the deceptive statements that Mr. Gentile had made to the Times on Jan. 49

Last, the nature of the relationship batwsen the DDC and tha Court needs re ha
rastated.

Tha DDC 18 the Court's diseiplinary nominee, Its staff is conmtituted of aivil
servants whom the Committee has neither the power to appoint nor to discharge. The
Court haa thoge powers and, in the ¢age of noncompatitive confidential employeas
such as the chief counsel and the deputy chief ecounsal, need not agsign any cauce
to the DDC or to anyone elsa. This broad 77 for many reasons, one of which in-
volves the necessity for the exercise of discretion in deciding who is desirable
for the execution of sensitive powers.

?? basis for the resignations requested by me, you mugt ask yourself whether your
ageeptance of your appointment was subject to the condition that the Court exer-
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cige its discretion in discharging ppC employees only in ways acceptable to you.
Put another way, your commitment to ssrve the public interest could not have beap
made subject to a matter wholly within the Court's digeretion. To say otherwise
would be to say that your appointment is subject to the Court's gpinion concerning
the wages you pay your employees, a condition that weuld surprise you, to gay
noething of your employass,

However, should you think that I am right, or that cartain issues are seemingly
unresolvable, or that you weould have exercised your diseretion in a different way
but for the same purposes, or that this Committes's invelvement in the regigna-
tions of Mr. Gentile and Me. Mc&hea has shown why it is not the proper businesaz of
this Commictee to review a discretion vested by law solely in this Court, then I
invite you teo resume the work of this Committee which has eénjoyed a prestige un-
ghared by any other disciplinary bedy in the nation. Our effeorts should be in the
direction of what is constructiva and unitive, not in the direction of what is de-
gtructiva and divigive.

1/31/89 NYLJ 5, (ccl. 1)

END OF DOCUMENT
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