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PROSKAUER ROSE L.L.P, 
a New York limited partnership, 

Plaintiff, 
v. 

I[VIEWIT.COM, INC., a Delaware 
corporation, IVIEWIT HOLD fNGS, 
INC., a Delaware corporation, and 
IVTEWTT TECHNOLOGIES, INC., 
a Delaware corporation. 

Defendants. 
/ 

IN THE CIRCUIT COURT OF THE 
15'"' JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, 
FLORIDA 

DEFENDANTS' MOTION TO COMPEL TAKING OF FORElGN 
DEPOSITION AND FOR APPOINTMENT OF A COMMISSIONER 

Defendants, IVIEWX'T.COM, INC., IVIEWIT HOLDINGS, XNC. and 

IVIEWIT TECHNOLOGIES, INC., by and though their undersigned counsel, hereby 

move this Court for an Order requiring Kenneth Rubenstein, Esq. as a partner of the 

Plaintiff, to submit to the taking of his deposition in New York City, New York and 

appointing Esquire Deposition Services in New York City, New York, as a 

Colnrnissioner for the taking of the deposition of Mr. Rubenstein and in support of 

this Motion would state: 

1. That based on the prior testimony of deponents to this matter and the 



personal knowledge of the Defendants corporate representative, Elliot Bernstein, 

Kenneth Rubenstein was involved directly in the providing of services to the 

Defendants both prior to his employment with the Plaintiff and subsequently during 

his employ with the Plaintiff. 

2. That Kenneth Rubenstein ("Rubenstein") is an attorney currently employed 

by the Plaintiff and who works out of the Plaintiffs New York City offices. 

3. That the Defendants intend to take the deposition of Rubenstein in New 

York City, New York, prior to the trial of this matter due to the knowledge of 

Rubenstein as to the services provided by the Plaintiff to the Defendants; however, 

counsel for the Plaintiff has refused to make Rubenstein available as set forth in the 

attached Exhibit "A". 

4. That Esquire Deposition Services, located at 216 E. 4 9  Street, gth Floor, 

New York City, New York 1001 7, should be appointed Commissioner to take the 

deposition of Rubenstein. 

WHEREFORE the Defendants, move this Honorable Court for the entry of an 

order directing that Kenneth Rubenstein be submitted for deposition and permitting 

the Defendants to take the deposition of Rubenstein in New York and appointing 

Esquire Deposition Services, located at 216 E. 44' Street, 8'h Floor, New York City, 

New York 100 17 as Commissioner to take the deposition of Rubenstein. 

711% Tnhnw 711% o ~ r : c n  r n  bn  unr  



1 HEREBY CERTIFY that a true and correct copy of the foregoing has been 

provided by US .  Mail and fax transmission this2ttiF day of October, 2002 to: 

Christopher W. Prusaski, Esq., Proskauer Rose, LLP, 2255 Glades Road, Suite 340 

W, Boca Raton, FL 3343 1. 

SELZ & MUVDI SELZ, PA. 
2 14 Brazilian Avenue, Suite 220 

Fax: ( 5  1) 33-971 5 t P 
BY:, ST EN . SELZ 
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IN THE CJRCUIT COURT OF THE l5TH 
JUDICIAL CIRCUIT IN AND FOR PALM 
BEACH COUNTY, FLORIDA 

CASE NO. CA 0 1-0467 1 AB 
PROSKAUER ROSE LLP, a New 
York limited liability partnership, 

Plaintiff, 

IVIEWIT.COM, INC., a Delaware corporation, 
IVIEWlT HOLDINGS, INC., a Delaware 
corporation, and IVIEWIT TECHNOLOGIES, 
INC., a Delaware corporation, 

Defendants. 
/ 

PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION TO COMPEL 
TAKING OF FORE3GN DEPOSITION AND FOR THE APPOINTMENT 

OF A COMMISSIONER AND MOTION FOR PROTECTIVE ORDER 

Plaintiff, Proskauer Rose LIP ("Proskauer"), responds to the Defendants' Motion to 

Compel Taking of Foreign Deposition and for Appointment of a Commissioner served under 

certificate of service dated October 24,2002 (the "Motion") and further moves, pursuant to Rule 

1.280(c) ofthe Florida Rules of Civil Procedure, for a the entry of a protective order as to the 

taking of the deposition of Kenneth Rubenstein ("Mr. Rubenstein"), and as grounds states as 

I. This is an action by Proskauer to collect unpaid attorney's fees from the 

Defendants, all former clients of Proskauer. 

2. The Defendants' have not alleged, in any pleading, that Proskauer failed to 

properly perform the work undertaken on their behalf. Notwithstanding Defendants' failure to 

plead any such allegation, Defendants are now putting forth an eleventh hour attempt to turn this 

1 
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matter into a malpractice case (and delay the trial of this matter set for the week of December 16, 

2002) and are attempting to harass a Proskauer attorney (who lives in New Jersey and works in 

New York) who never billed any time to the Iviewit matter.' 

3. Specifically, Defendants are attempting to compel Mr. Rubenstein, a partner in 

Proskauer's New York office, to appear for a deposition. The Motion was filed because 

Proskauer has refused to produce Mr. Rubenstein for his deposition. 

4. The Motion is misleading and misrepresents the discovery in this matter. Citing 

no particular deposition testimony, Defendants' motion at paragraph 1 states that prior testimony 

of the deponents in this matter has rcvealed that Rubenstein was "involved directly in the 

providing of services to the Defendants. . . ." Nothing couId be further from the truth. 

5. Contrary to the Defendants' baseless statement that Rubenstein was involved in 

the represenlation of Proskauer, Brian Utley, Dcfcndants' former President and Chief Operating 

Officer, testified in his deposition as folIows: 

At Elliot Bernstein's request, Rubenstein recommended another law firm to 

handle Defendants' patent matters (BU:70-4, 23);' 

"Rubenstein was never involved" in any of the work, and Defendants' 

interrogatory answers stating otherwise are a "misrepresentation." (BU:84-5,7, 

21); 

"[olther than referring Iviewit to [outside counseI], Rubenstein never did any 

work for Iviewit" (BU:121-3); 

' Proskaucr filed a motion in Iirnine directed to the issue of whether the Defendants can put on proof of any alleged 
wrongdoing by Proskauer, as the defense was never pled in any of the pleadings in this matter. The motion in lirnine 
is set for hearing on Novembcr 5, 2002. 

The abbreviation "BU-" followed by a page and line number refers to the transcript of the Deposition of Brian 
Utley dated August 22,2002. 



Utley never met Rubenstein (BU: 121- 19); 

Rubenstein had no active role with lviewit (BU:138-11,241; 

"Rubenstein and Mr. Wheeler, I'II repeat, had nothing to do with the patents and 

therefore, I object to them bcing included in the question." (BU:150-9); 

Copies of the pages of the transcript of the Deposition of Brian Utley cited above are attached 

hereto. 

6. Defendants' eleventh-hour desire to depose Mr. Rubenstein is nothing more than 

a blatantly transparent attempt to harass Mr. Rubenstein, who billed no time in the Defendants' 

representation. AIthough Defendarlts plan to take the deposition of Christopher Wheeler, 

Proskauer's corporate representative, the Defendants' intent to harass Rubenstein is further made 

clear by the fact that the Defendants have never attempted to take the deposition of any of the 

myriad of Proskauer attorneys who actually did provide legal services for the Defendants. 

WHEREFORE, Proskauer respectfully requests that the Court deny the Defendants' 

motion lo compel Mr. Rubenstein's deposition, enter a protective order consistent with this 

motion, and grant any further relief that is reasonable and just. 

This dS day of October, 2002. 

PROSKAUER ROSE LLP 
2255 Glades Road, Suite 34OW 
Roca Raton, Florida 3343 I. 
Telephone: (561) 241 -7400 

Matthew Triggs 
Florida Bar No. 0865745 
Christopher Prusaski 
Florida Bar No. 0121525 



CERTIFICATE OF SERVICE 

2c I certify that on October , 2002, a copy of the foregoing was furnished by U.S. Mail 

and facsimile to Steven Selz, Esq., Selz & Muvdi SeIz, P.A., 214 Brazilian Avenue, Suite 220, 

Palm ~ e a c h ,  FL 33480. 

Christopher W. Prusaski 



PROSKAUER ROSE LLP 

June 13,2003 

Via U.S. Mail 

Steven M. Selz, Esq. 
Selz & Muvdi Selz, P.A. 
2 14 Brazilian Avenue, Suite 220 
Palm Beach, FL 33480 

2255 Glades Road 
Suite 340 West 
Boca Raton. FL 33431-7360 
Telephone 561.241.7400 NEW YORK 
Elsewhere in Florida LOS ANGELES 

800.432.7746 
WASHINGTON 
NFWARK . . - . . . . . . . . 

Fax 561.241.7145 PARIS 

Matthew Triggs 
Member of the Firm 

Direct Dial 561.995.4736 
mtriggs@proskauer.com 

Re: Proskauer Rose LLP v. Iviewit.com, Inc. 

Dear Steve: 

Notwithstanding the Court's recent order regarding Mr. Rubenstein's deposition, I have enclosed 
a copy of an affidavit of Mr. Rubenstein through which he answers the questions that he 
previously declined to answer in his deposition. 

Sincerely, 

Mattbew Triggs 

MTIkr 
Enclosure 

eib
Line



IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 01-04671 AB 
PROSKAUER ROSE LLP, a New 
York limited liability partnership, 

Plaintiff, 

IVIEWIT.COM, INC., a Delaware corporation, 
IVIEWIT HOLDINGS, INC., a Delaware 
corporation, and IVIEWIT TECHNOLOGIES, 
INC., a Delaware corporation, 

Defendants. 
1 

NOTICE OF FILING AFFIDAVIT OF KENNETH RUBENSTEIN 

Plaintiff, Proskauer Rose LLP, by and through its undersigned counsel, hereby give$ 

notice of the filing of the original Affidavit of Kenneth Rubenstein dated June 10, 2003. 

This 13 'day of June, 2003. 

PROSKAUER ROSE LLP 
Attorneys for Plaintiff 
One Boca Place, Suite 340W 
2255 Glades Road 
Boca Raton, Florida 3343 1 
Telephone: (561) 241 -7400 
Facsimile: (561) 241-7145 

Matthew Triggs 
Florida Bar No. 0865745 
Christopher Prusaski 
Florida Bar No. 0121525 



CERTIFICATE OF SERVICE 

7'- 
I HEREBY CERTIFY that on this 13 day of June, 2003, a true and correct copy af the 

foregoing has been furnished by U.S. Mail to Steven M. Selz, Esq., Selz & Muvdi Selz, P.A., 

214 Brazilian Avenue, Suite 220, Palm Beach, F133480. 

CI 

Matthew Triggs 



IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 01-04671 AB 
PROSKAUER ROSE LLP, a New 
York limited liability partnership, 

Plaintiff, 

v. 

IVIEWIT.COM, INC., a Delaware corporation, 
IVIEWIT HOLDINGS, INC., a Delaware 
corporation, and IVIEWIT TECHNOLOGIES, 
INC., a Delaware corporation, 

Defendants. 
1 

AFFIDAVIT OF KENNETH RUBENSTEIN 

STATEOFNEWYORK ) 
> ss 

COUNTY OF NEW YORK ) 

Before me, the undersigned authority, personally appeared Kenneth Rubenstein who, 

under oath, states as follows: 

1. My name is Kenneth Rubenstein. I am over the age of 18 years, I have personal 

knowledge of the matters set forth herein, and I am competent to testify as to those 

matters. 

2. On November 20,2002,I was deposed in the matter of Proskauer Rose LLP v. 

1viewit.com. Inc. et. al., pending the in the Fifteenth Judicial Circuit in and for Palm 

Beach County Florida, Case No. CA01-0767 1 -AB. 



3. On page 25, line 7 of that transcribed testimony, I was asked "Did you have any 

discussions with Warner Bros. about IViewIt?" My answer to this question is as follows: 

Answer: I had one communication with Warner Bros. related to Iviewit. Mr. Utley, 

former CEO of Iviewit, who knew that Proskauer did work for Warner Bros., requested 

that we help open a channel of communication for Iviewit. I contacted.Greg Thaggard at 

Warner Bros. and told him that he might be interested in speaking with Iviewit. I also 

told him that, as both Iviewit and Warner Bros. were clients, I would not get involved in 

any relationship between Iviewit and Warner Bros. 

4. On page 27, line 18, I was asked "Did you ever talk to anyone at Warner Bros. with 

regarding to IViewIt?" My answer to this question is as follows: 

Answer: See my response above contained in paragraph 3. 

5 .  On page 29, line 22, I was asked "When did you represent Warner Bros., sir?" My 

answer to this question is as follows: 

Answer: I started working on projects concerning Warner Bros. starting in about 

1996. 

6. On page 41, line 6, I was asked "Could you tell me about the cases that you have been 

involved with? Just naming the cases." [Requesting names of patent cases he has 

litigated.] My answer to this question is as follows: 

Answer: Some patent cases we worked on are: SMARTS v. Avesta Technologies, 

Inc.; Hauppauge Computer Works, Inc. v. Advanced Interactive, et al.; Nova v. Sensys 

and Standard Microsystems v. Datapoint. 



7. On page 47, line 7, I was asked "Have you ever discussed IViewIt Technologies with 

him?" [Chris Cookson] My answer to this question is as follows: 

Answer: No. 

8. On page 57, line 6, I was asked "Does that committee ever obtain waivers of conflicts 

from clients?" My answer to this question is as follows: 

Answer: Waivers are sometimes obtained. 

9. On page 75, line 20, I was asked "So you refuse to answer whether or not you had 

communicated to those parties with regard to IViewIt; is that correct?" [Warner Bros. and 

Sony] My answer to this question is as follows: 

Answer: I never communicated with Sony about Iviewit. The only communication 

I had with Warner Bros. related to Iviewit was identified above. 

FURTHER AFFIANT SAYETH NAUGHT. 

Renneth Rubenstem 
& ?  

Date: , . m 3  -- 

Notary Public, State of New York 
NO. 03-9820204 

Qualified in Bronx County 
Commission Expires ;dy 31,200hh 

Before me, the undersigned notary public, appeared Kenneth Rubenstein, who is 
personally known to me or produced as identification and 
who did take an oath. 

-.. 
Notary ~ b b l i c  
Commission NO. 07 - 7 4 0 A OW 



PROSKAUER ROSE L.L.P, 
a New York limited partnership, 

Plaintiff, 
v. 

IVIEWIT.COM, INC., a Detaware 
corporation, IVlEWIT HOLDINGS, 
INC., a Delaware corporation, and 
IVIE WIT TECHNOLOGIES, INC., 
a Delaware corporation. 

Defendants. 
/ 

IN THE CIRCUIT COURT OF THE 
15T"' JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, 
FLORIDA 

COMMISSIONER AND TO COMPEL DEPOSITION OF ICENNETH 
RUBENSTEIN 

This matter coming before the Court on the Defendants' Motion to Appoint 

Foreign Commissioner and to Compel the Taking of Deposition as to Kenneth 

Rubenstein, Esq. and the Court having heard argument of counsel for both Plaintiff 

and Defendants and otherwise being advised in the premises and having considered 

the grounds for the Motion and considered applicable law, it is FOUND, 

ORDERED AND ADJUDGED as follows: 

1. Defendants' Motion for Appointment of Foreign Commissioner and to 

717% TnhnW 717s ~ G E : E ~  ~n cn unr 



compel the taking of the deposition of Kenneth Rubenstein, Esq. is hereby granted. 

2. Esquire Deposition Services, located at 216 E. 49" Street, 8th Floor, New 

York City, New York 10017, is hereby appointed Commissioner to take the 

deposition of Kenneth Rubenstein, Esq. in this matter, which deposition is to be 

conducted telephonically at a mutually convenient date for the parties prior to 

DON AND ORDERED at West Palm Beach, Palm Beach County, 2 
Florida th i s31  day of October, 2002. 

Copies to: 

Steven M. Selz, Esq. 
2 14 Brazilian Ave., #220 
Palm Beach, FL 33480 

Christopher W. Prusaski, Esq. 
Proskauer Rose, LLP 
2255 Glades Road, Suite 340 trlr 
Boca Raton, FL 3343 1 

G 1 i . C  E E R  1 4 G  
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PROSKAUER ROSE LLP 

1 
*d' 

2255 Glades Road 
Suite 340 West 
Boca Raton. FL 33431-7360 
Telephone 561.241.7400 NEW YORK 
Elsewhere in Florida LOS ANGELES 
800.432.7746 

WASHINGTON 
NEWARK 

Fax 561.241.7145 PARIS 

Christopher W. Prusaski 
Attorney at Law 

Direct Dial 561.9954767 
cprusaski@proskauer.com 

Mr. Kennel11 A. Schanzer 
Ken Schanzer & Associates, Iiic. 
209 N. 20th Avcnue 
Hollywood, FL 330211 

Re: Proskauer Rose LLP v. Iviewit.com, Inc., et al. 
Case No. CA 01-04671 AB 

Dear Mr. Schmzer: 

Please find enclosed an Errata Shect executed by Christopher C. Wheeler for the transcript of his 
deposition takcii on November 21, 2002. 

/-- 
fjinca-cl y, 

I' 
,* --- 

f I 
i: i v ' &iiopher P usaski 

CWP:km 
E~?closnre 
cc: Steven Selz. Esq. (w/cncIosure) 



Proskauer Rose LLP v. h~iewlt.com, I ~ c .  ef.al.. in the Circuit Court of the Fifteenth 
Judicial Circuit in and for Palm Beach County Florida, Case No. CA 0 1-0467 1 AB 

I, Christopher C. Wheeler, do hereby declare under the penalties of perjury that thc 
foregoing tes~imony is true and correct (with the exception of t11c following changes lislcd 
below): 

PAGE 
40 

70 

7 1 

96 

115-119 

LINE 
If 

23 

7 

16-17 

23- 1 

11-1 8 

3 

15 

19-21 

ERRATA SHEET 
CORRECTION REASON 
Were not pixilated and which were not distorted. error in 

transcription 

Rick Rochon. spelling 

Cris Brandon. full name 

Should be "many" of the confidentiality clarification 
agreements. 

There was also a matter of giving advice regarding additional 
a credit card account guaranteed by Mr. UtIey recollection 
that was unrelated to Iviewit and billed 
separately to Mr. UtIey. 

1 do not have a recollection or when companies clarification 
were formed without reviewing the exact 
history oT each company. 

Eliot should be Utley. tYPo 

Reference to J. Zamrnas is incorrect, although I typo 
do not, at this time, recall who I referenced. 

From that standpoint. it is my clarification 
understanding that the patent work had not bccn 
completed regarding the video pr-od~~A. but 
that I did not know if the copyright and trademark 
work had or had not been completed regarding 
the vidco product. A 

SJD J U U ~  Sworn to and subscribed before me this 4 dajr of' m, 2003 by Christopher C. 
Wheeler, who is personally known to me and 

Wotnry Public -- ~ t a t C  of Florida 
My commission expires: 

Gloria Bcrfield 
MY COMMISSION W DD1 T?US E)(PfES 

February 21,2007 
BONED lr(l0 ?POI F I N  INSWUKE. 



Ken Schanzer & Associates, Inc. 
Court Reporters - 

Hollywood, Florida 33020 
(954) 922-2660 

TAX ID#: 65-0330022 

SELZ & MUVDI SELZ, P.A. 
214 BRAZILIAN AVE. #220 
PALM BEACH, FL 33480 

Attn: STEVEN M. SELZ, ESQ. 

- - 

: Invoice Number:Invoice Date : 
I 
I 2200940 : 1/06/2003 ! 

Job Taken 11/21/2002 212459 
Reporter : 
KEN SCHANZER 

Invoice Total 1,047.05 

Balance Due 1,047.05 --------- 
Thank you for using Ken Schanzer & Associates, Inc. 

Please return copy of invoice with payment. 
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DEPOSITION OF CHRISTOPHER C. WHEELER 
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Postage 5.95 

Invoice Total 1,047.05 
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IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

Palm Beach, Florida 
November 21, 2002 
10:26 o'clock a.m. 

DEPOSITION 

OF 

CHRISTOPHER C. WHEELER 

Certified Co-r 

KEN SCHANZER 6c ASSOCIATES, INC. (954) 922-2660 



APPEARANCES : 

PROSKAUER ROSE LLP 
By: MATTHEW TRIGGS ESQ 
Appearing on behalf of the Plaintiff. 

SELZ & MWDI SELZ, P .A. 
By: STEVEN M. SELZ, ESQ. 
@paring on behalf of the Defendants. 

Also Present: 

Eliot I. Bernstein (by telephone) 

Deposition of CHRISTOPHER C. WHEELER, a witness 

~f lawful age, taken by the Defendants, for purposes 

)f discovery and for use as evidence in the 

hve-entitled cause, pursuant to notice heretofore 

filed, before KENNETH A. SCHANZER, Registered 

~iplmte Reporter and Notary Public, in and for the 

;tate of Florida at Large, at 214 Brazilian Avenue, 

'aim Beach, Florida. 

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660 



Direct 

EXHIBITS : 

Defendant 

INDEX 

WITNESS : 
CHRISTOPHER C. mFTIF1R 

Examination By Mr. Selz 

Is No. 1 

Defendant's No. 2 
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Thereupon : 

CHRISTOPHER C. W H E m  

a witness, being first duly sworn in the 

dmve-entitled cause, testified under oath as follows: 

MR. TRIGGS: Before we get going, I do 

want to put on the record that Mr. Bemstein is 

attending this deposition by telephone. It's my 

understanding that he also attended the 

deposition that we had yesterday by telephone, 

notwithstanding what was represented to the 

court, whenever it was, we were in front of the 

judge last week? 

MR. SELZ: Actually --  

MR. TRIGGS: Week before. Just want to 

make sure that it's clear so that we can at the 

appropriate time deal with the fact that - -  And 

I'm pleased that he's able to spend the time on 

the phone, pleased he's able to participate in 

the deposition. 

One other thing I'd just like to make 

clear for the record, and that is, 

Mr. Bemstein, you are not taping this 

deposition, are you? 

MR. SELZ: Can you hear us? 

MR. BERNSTEIN: No, I can't hear anything. 

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660 



Can you guys speak up? 

MR. TRIGGS: Mr. Bemstein, you are not 

taping this deposition, are you? 

MR. BERNSTEIN: NO. 

MR. TRIGGS : All right. 

MR. SELZ: Are you still there? 

MR. BERNSTEIN: Yeah. Is the court taping 

the deposition? 

MR. SELZ: Yeah, the court reporter is 

recording the deposition on transcription. 

MR. BERNSTEIN: Okay. 

MR. SELZ: Okay. Can you hear us better 

now? 

M R .  BERNSTEIN: Yeah. A little bit. 

M R .  SELZ: While we're going on the record 

with regard to that particular issue, let me 

likewise state that we have offered the 

Plaintiff an opportunity to depose Mr. Bemstein 

telephonically, and Mr. Prusaski indicated that 

he was unwilling to do so, and we offered that 

Mr. Bemstein is at his home on the phone and 

awaiting the imminent birth of his child. His 

wife is in the other room, and because of that, 

as was stated before we went on the record, it 

may be necessary for him to take breaks on a 

KEN SCHANZER & ASSOCLATES, INC. (954) 922-2660 



regular basis to check on his wife's condition 

and to make sure that she doesn't need anything. 

So with all that in mind, let's mve 

forward. 

MR. TRIGGS: And to be clear, absolutely, 

should we take his deposition, in San Diego or 

wherever he resides now, if he needed to take a 

break for his wife's condition, we would have no 

objection whatsoever to him doing that. 

MR. SELZ: I don't think - I don't think 

that was the concern. It was expressly the 

OB-GYNS letter, but given all that, let's go 

forward. 

MR. TRIGGS: Yes, we do want to be there 

and be in the same room with Mr. Bemstein when 

his deposition is taken. 

MR. SELZ: Okay. With all that in mind, 

let's see if we can proceed. 

DIRECT EXAMINATION 

Q (By Mr. Selz) Okay. Mr. Wheeler, could 

?ou please state your full name for the record? 

A. Christopher C. Wheeler. 

Q. And Mr. Wheeler, what is your current 

ccupat ion? 

A. I'm an attorney. 

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660 



Q. And do you practice on your own or do you 

practice with a firm? 

A. I practice with Proskauer Rose. 

Q. Do you have a separate P.A. or do you 

practice as a partner of that? 

A. No, I am a partner there. 

Q. And which office do you practice out of? 

A. I practice --  My office is in the Boca 

Raton office. 

Q. And what's the address of that office? 

A. 2255 Glades Road, Boca Raton, Florida. 

Q. And how long have you been practicing as 

xt attorney with Proskauer Rose? 

A. Since November of 1990. 

MR. BERNSTEIN: Can you have him speak up 

or closer to the phone? 

MR. SELZ: Let's see if I can move this as 

close as I can. Put it in the center of the 

table. That's about as good as I can do. 

Q. Okay. So prior to your employment with 

Iroskauer Rose, where were you employed? 

A. I was a partner at Gunster Yoakley. 

Q. Gunster Yoakleyts offices located in Palm 

3each or located some place else? 

A. Well, I was - I was in both - -  For 
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sometime I was in their Boca Raton office and for 

sometime I was in their West Palm office. 

Q. And prior to Gunster Yoakley? 

A. Prior to Gunster Yoakley I was with - I 

was - I was with Fleming, OIBryan and Fleming. Then 

there was a hiatus of one month until we joined 

mster Yoakley, I was with Wheeler and Mouse. 

Q. When was that with regard to Fleming, 

3 Bryan and Fleming? 

A. From 1972 to 1983. 

Q. And then your employment with Gunster 

Yoakley was from 1983 to --  

A. Right. A month at Wheeler and Kanousels. 

It was a changeover. And then we went immediately 

into Gunster Yoakley from 1983 to 1990. 

Q. Okay. Prior to Fleming, O1Bryan and 

?l eming? 

A. I graduated from law school. 

Q. Okay. Are you admitted to practice in any 

2ther state other than the State of Florida? 

A. No. 

Q. Have you taken any specialization or 

:ertif ication? 

A. No. 

Q. How would you characterize the 

KEN SCHANZER & ASSOCLATES, INC. (954 

principal 



practice that you have, what type? 

A. Transactional. 

Q. Real estate transactional, business 

transactional? 

A. Both. 

Q. Do you do any corporate work? 

A. Yes. 

Q. Establishing corporations, setting up 

~orporations for clients? 

Yes. 

Is that part of your transactional 

Yes. 

Do you do any intellectual properties 

No. 

Do you do any work advising clients with 

:egard to patents or patent rights? 

A. No. Only directing them to the --  When 

.hey cane in, when our corporate clients come in, we 

lirect them to the proper people. 

Q. Now, when you say the proper people, you 

lean the proper people within Proskauer Rose? 

A. Sometimes. 

Q. And if a client came in with an 

KEN SCHANZER & ASSOCLATES, INC. (954) 922-2660 



intellectual property question, such as iviewit 

situation, who would you refer them to? 

MR. TRIGGS: Object to the form. 

THE WITNESS: Can I answer that? 

MR. TRIGGS: Sure. If you can answer the 

question, fine. 

A. I - -  It would depend on the - -  Nomlly we 

would contact our IP people, either in Washington or 

in New York, and ask their advice as to how it should 

be handled. 

Q. Now, when a new client comes into 

Proskauer, is there a procedure that you have for 

establishing a new client file? 

A. Yes. 

Q. Okay. What is that procedure, sir? 

A. We have a business intake file and a - and 

that's submitted, together with a conflict check. 

Q Okay. Was that done, to the best of your 

knowledge, with regard to iviewit? 

A. To the best of my knowledge, it was. 

Q .  Okay. When I say iviewit, in this case 

there are about, I believe, about eight or nine 

iviewit entities and a uview entity as well. So when 

I refer to iviewit, generally I'm going to refer to 

211 of those entities consolidated and combined. 

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660 
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Lewin deposition states he introduced Wheeler for patent counsel not portal and corporate counsel.  Wheeler tries to hide that he knew of technologies at this point.  Very strange.

Click here for Lewin Deposition statement.
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Complete falsification.  Wheeler handled all aspects and attended all board meetings and he and Lewin were  in charge of all corporations.
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Copyright work Proskauer bills for and Foley bills for is all missing and was never filed.  Source codes etc.
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Freudian slip, which statement is correct?  Did Rubenstein work and Proskauer at the time or did he not.  Iviewit claims Rubenstein was not and evidence also suggests same.

Click Here to See Rubenstein not at Proskauer as late as January 99
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LINE 7-11 Wheeler lies here, in fact, he penned an opinion himself on behalf of the Proskauer patent department and Rubenstein.
CLICK HERE TO SEE WHEELER OPINION ON THE TECHNOLOGY, MAKING THIS A FALSE AND MISLEADING PERJURED STATEMENT
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eib
Text Box
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Wheeler corrects his deposition with the text in yellow or gray
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Lie - Wheeler saw the technology, after Lewin per Lewin deposition.  Inventions were already discovered when we met Wheeler, he saw them at the very first meeting.  Lewin depo contradicts Wheeler
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WHEELER PERJURES HIMSELF HERE BY SAYING AT FIRST MEETING HE WAS NOT PRESENTED TECHNOLOGY AND LATER ADMITS AT FIRST MEETING EXAMPLES WERE DEMONSTRATED.  SEE BOTTOM OF PAGE 43 OF WHEELER DEPOSITION



eliot
Line

eliot
Text Box
Funny, this is their lawsuit, Wheeler is the lead counsel on the case as he admits and asking him questions in regards to his billings is harassing.  That it appears at this point, Wheeler a transactional attorney in charge cannot answer transactional questions or technology questions
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Utter lie, Wheeler is fully cognizant of zoom and pan from start.
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ABSOLUTE LIE, EVIDENCE CONTRADICTS THIS STATEMENT LATER IN HIS DEPOSITION BY SAYING HE LEARNED OF VIDEO INVENTION ON THE WAY BACK FROM A MEETING AT REAL3D/INTEL, WHICH IS ALSO A LIE

eliot
Text Box
Wheeler has full access to the invention patent, trademarks, copyrights and trade-secrets, he is at every technology disclosure meeting with major partners.  His offices do licensing deals for the technologies and now he tries to act as if he does not know the inventions.  Evidence proves these statements false.
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Copyright work is all missing but Wheeler admits to existence of it.  Proskauer billed for it,  It was all the source codes.
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Wheeler does not sue Iviewit LLC and sues companies he has no retainer with.  At the time we are not aware of corporate shadow companies so we think it is an oversight.
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This is totally false, Wheeler has no agreements with any of these companies and when filing the complaint they say they do.
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Wheeler cannot answer why he has sued companies he has no bills with, no retainer with and no contract with.  At the time we are unaware that some of these companies have patents in them.  Arthur Andersen in an audit cannot find evidence that Iviewit Shareholders have any interest in Iviewit Technologies, Inc., and none has been found.  Proskauer maybe only shareholder of this company. 
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Totally false, it was agreed bills would be paid by funding from investors and Rubenstein MPEGLA, LLC royalties 
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eliot
Line

eliot
Text Box
False, Wheeler is in meetings with Huizenga in May, June, July
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p 96 Line 16-17 Should be "many" of the confidentiality agreements - reason = clarification
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Need whole page - here is where Selz nails him for trying to double bill the Company and he claims there is some amendment.  They are trying to sue us for breach and quantum merit. 
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p197 l15 - Reference to J. Zammas is incorrect, although I do not, at this time, recall who I referenced - reason = typo
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

I CASE NO. CA 01-04671 AB 
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4 

5 

IVIEWIT.COM, INC., a Delaware corporation 
IVIEWIT HOLDINGS, INC., a Delaware 
corporation, and IVIEWIT TECHNOLOGIES, 
INC., a Delaware corporation, 

PROSKAUER ROSE LLP, a New 
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P R O C E E D I N G S  4 

1 Whereupon, the deposition of BRIAN I 
UTLEY, VOL. I was commenced at 9 :00  a.m. as 

follows : 

* * *  

BRIAN UTLEY, 

after having been first duly sworn, deposes 

and says under oath as follows: 

* * *  

EXAMINATION 

By MR. PRUSASKI: 

(2 . Mr. Utley, my name is Chris 

Prusaski, and I'm taking your deposition today in 

the matter of Proskauer Rose versus Iviewit.com, 

Inc., et all which is a matter pending in Palm 

Beach County Circuit Court. 

Have you ever had your deposition 

taken before? 

A. Yes. 

Q . How many times? 

A. Oh, several. Probably four or five. 

Q .  Okay. The reason I'm asking is just 

to generally give you a background of how 

depositions, and I think you know. Briefly I'll 

1 tell you that if I ask any questions which you 

Pat Carl & Associates (763) 591-0535 or (800) 591-~PCA (722) 
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(nderstand or for any reason you'd like me 5 

more understandable to you, please tell me and 

I'll be happy to do so. 

If you have any need to take a break 

for any reason, just tell me and we'll 

accommodate you any way we can. If you answer a 

question, it's assumed that you understood the 

question. Do you understand that? 

A. I do. 

(1. Okay. Can you spell your name, 

please, 

A. Brian, B-R-I-A-N, G. Utley, 

U-T-L-E-Y. 

Q . What's your address, sir? 

A. It's 9541  Virgina Avenue South, 

Bloomington, Minnesota, 55438. 

Q. How old are you, Mr. Utley? 

A. 69. 

Q And what is your occupation? 

A. I'm retired from IBM. 

Q. How long did you work with IBM? 

A. 37 years. 

Q And could you give us the benefit of 

explaining what your role in that company was. 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA ( 7 2 2 )  - 
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Well, as I retired, I was the vice 6 

I president and general manager in charge of Boca 

I Raton, Florida operations and represented IBM to 

4 

5 

6  

the state of Florida from a governmental 

position. 

Q.  What were the years that you worked 

7 

8 

l2 1 company, was the president of Iviewit.com and was 

for that company? 

A. 1955 through 52. I'm sorry, through 

9 

10 

I1 

92. 

(>. And what have you done since 1992? 

A. I've managed a manufacturing 

l5 1 the -- is the speaker phone close to the 

13 

1 4  

the CEO of another company, InternetTrain. 

MR. SELZ: I'm sorry, could you have 

l8 1 MR. SELZ: I'm having trouble 

1 6  

1 7  

deponent? 

MR. PRUSASKI: 1'11 move it. 

19 

20 

21 

hearing him. 

THE WITNESS: I'll try to speak up. 

MR. SELZ: Okay, thank you. 

22 

23 

Pat Carl 6 Associates (763) 591-0535 or (800) 591-9PCA (722) 

By MR, PRUSASKI : 

Q. Did you do anything to prepare for 

24 

25 

this deposition today? 

A. No. I've had no conversations 
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r regardi-ng this deposition. 7 

O - Did you review any documents? 

A - I did not. 

(1 . When was the last time you had any 

contact with anyone from Iviewit? And before we 

get too far into the deposition, I just want to 

tell you that when I say Iviewit, I'm referring 

to any of the Iviewit entities. If I want to 

specif,y one entity in particular, I'll give you 

the name of the entity. So when I use the term 

generally Iviewit, I'm referring to Technologies, 

Holdings, dotcom, Inc., LLC; do you understand 

that? 

A. Um-hum. 

Q. When was the last time you had any 

contact with anyone from Iviewit? 

A. I had a conversation with Bill 

Kasser several months ago. 

Q. And what did you discuss? 

A. I really -- frankly, I don't recall 

the context of the conversation. 

Q. Okay. Have you spoke to Si or 

Bernstein lately? 

A. I have not. 

Q When did you first become invo 

Eliot 

lved 

Pat Carl & Associates (763) 591-0535 or ( 800 )  591-9PCA (722) - 



Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 r with Iviewit? 8 

A. It was in July of 99. 

Q . And could you explain how you became 

involved with Iviewit. 

A. I was introduced to Eliot Bernstein 

by Chris Wheeler for the purpose of reviewing the 

imaging technology which Eliot had developed and 

with the potential or possible interest of 

becoming involved in the company. 

Q - What was your experience in the past 

reviewing imaging technology? 

1%. Well, as a senior person at IBM and 

having been involved in developing many IBM 

products, I had experience in imaging and imaging 

technologies along the way. 

Q As you understood it, Sir, what was 

the purpose of the Iviewit companies when you 

became involved? 

A. The purpose of the companies was to 

continue the evolution of the technologies, which 

were had provisional patents filed and to 

commercialize those technologies. 

Q. At the time you were approached in 

July of 99, which of the Iviewit entities, if at 

all, had been formed? 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) . 
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I A. I'm trying to recollect. The 9 

operating company was Iviewit.com, LLC. 

Q. Was that in existence at the time 

you were first approached about these companies? 

A. Yeah. 

Q . Were any of these other entities? 

A. Yes. It was subordinated to 

Iviewit, LLC, which in turn was 95 percent owned 

by U-View, subchapter S corporation. 

C! . Where was the company located when 

you first became involved? 

A. I believe the official address of 

the companies was Eliot Bernstein's home. 

0 .  Where is that? 

A. I don't recall the exact address but 

in Boca Raton. 

(2. What were you told your role in the 

companies would be? 

A. President and COO. 

Q . Who made that representation to you? 

A. My initial discussion regarding that 

was with Si Bernstein. 

Q What was his role in the companies 

to be? 

Pat Carl & Associates (763)591-0535 or (800) 591-9PCA. ( 7 2 2 )  .. 
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of the hoard. 10 

Q. Did there come a time when you 

became the president and COO of the companies? 

A. Beg your Pardon? 

Q . Did there come a time when you 

actually became the president and COO of the 

companies? 

A. Yes. 

Q . When was that? 

A. That was in August of 99. 

Q. Did the company have any employees 

at that time? 

A. There were, apart from Eliot and 

myself -- I was the first actual employee of the 

company ---there were three associates of Eliot 

who had been involved with him in conducting 

feasibility work with the technologies, but they 

were not formally employees of the company at 

that time. 

Q. Which of the Iviewit entities were 

you the president and COO of? 

A. The -- my employment agreement 

i stated Iviewit.com, LLC, but operationally I 

managed all of the companies. 

Q. As the president? 

Pat Carl 6 Associates (763)591-0535 or (800)591-9PCA (722) 
* 
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A. 

Q. 

A. 

Lewin, Chris 

attorney. 

Q. 

A. 

Q. 

companies? 

A. 

Yes. 11 

Who were the other officers? 

Si Bernstein, Eliot Bernstein, Jerry 

Wheeler was the representing 

At Proskauer? 

Yes. 

Who were the directors of the 

Well, those are the board members 

that I mentioned, the directors. 

Q. Okay, thank you. What were your 

day-to-day responsibilities? Could you describe 

that, please. 

A. Basically to run the company, 

develop, build the company. 

Q. And for how long did you do that? 

A. Until April of 2001. 

Q .  Almost two years? 

A. Yes. 

Q. Who had decision making authority 

with respect to the financial matters of the 

companies? 

A. I suppose I did subject to the board 

approval. 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) .. 
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Q . Do you still have anything to do 12 

with the Iviewit companies today? 

A. No. 

Q. I'd like to turn the focus of the 

questioning now to Proskauer Rose. When did 

Proskauer Rose first become involved with 

representing the Iviewit companies? 

A. As I recall from documents, which 

were in the company at that time, I believe it 

was about January of 99. I could be off by a 

month or so. 

Q -  d That was prior to your coming 

aboard? 

A. Yes. At least six months before I 

came on board. 

Q . Do you know if Proskauer was still 

representing the Iviewit entities at the time 

when you left in April 2001? 

A. I'm not aware that there was any 

action to disengage from Proskauer. 

Q. Who made the decision to hire 

Proskauer? 

A. I don't know. 

Q .  Were any other attorneys or law 

firms ever used by Iviewit to your knowledge? 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) - 
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A. Not as such; although, there was a 

relationship with a, a personal relationship of 

Eliot Bernstein with a law firm in Los Angeles. 

And that law firm did some work for Iviewit, 

primarily focused on introducing Iviewit to 

potential customers. 

Now, when we speak of law firms, I'm 

not including patent attorneys. 

Q . I want you to include patent 

attorneys. 

A. Well, okay. There was a patent 

attorney in New York that was referenced by 

Proskauer for the purpose of handling 

intellectual property affairs. That firm decided 

to drop intellectual property activity, and as a 

result, we hired another firm out of Milwaukee to 

handle patent affairs. 

Q . Do you recall what the' name of the 

firm in New York was? 

A. Meltzer something. I frankly don't 

recall the full name. 

Q. Okay. What about the Milwaukee 

firm? 

A. I would have to look that up. 

Q. The Milwaukee firm, what did they do 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (-722) 
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for Iviewit? 14 

A. They filed -- I'll backup. 

We had filled through the New York 

firm provisional patent applications. The New 

York, the last act of the New York law firm was 

to convert one of those to a formal filing. The 

remaining provisionals were filed, refiled as 

formal applications by the Milwaukee firm. 

Q. Did Proskauer Rose perform patent 

work for Iviewit? 

A. Not as such. 

Q. Can you explain what you mean by 

that. 

A. Well, Proskauer did not handle any 

of the actual patent paperwork, the filings or 

the actual development of the filing material, 

but acted as a consultant, if you will, in 

recommending the New York law firm. 

Q. What type of work did Proskauer Rose 

do for Iviewit? 

A. Corporate work. 

Q . General corporate work? 

A. Um-hum. 

Q. Was that the purpose for which 

Proskauer was hired? 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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A. As far as I know, yes. 15 

Q. What was your -- could you explain 

your role with respect to directing Proskauer to 

do certain corporate work. 

A. Well, of course, we had, we required 

activity relative to equity, the equity program, 

the managing of the equity records; the 

development of the -- excuse me -- of the money 

raise paperwork, that kind of work was handled by 

Proskauer. Also Proskauer acted as the keeper, 

if you will, of the corporate records. 

Q. Who at Iviewit was responsible for 

directing Proskauer to do work? 

A. Well, I think the people who 

actually requested work of Proskauer were either 

myself or Si Bernstein or Eliot Bernstein. 

Q . Do you know if Proskauer was 

initially paid a retainer by Iviewit? 

A. I'm not aware that any retainer was 

paid. 

Q. Do you recall the attorneys at 

Proskauer with whom you had dealings while they 

represented Iviewit? 

A. My dealing were primarily with Chris 

Wheeler, although a number of staff attorneys 
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were involved. 

Q. Who was the person at Iviewit that 

had primary responsibility to deal with Chris 

Wheeler? 

A. From an organizational point of 

view, it would be myself. 

Q. Could you explain what your current 

affiliation with the Iviewit entities is right 

now? 

A. I have no affiliation. 

Q . Do you have any idea what their 

current business plan is? 

A. I have no idea. 

Q. Okay. I would like to talk for a 

few minutes about the Iviewit entities 

separately, starting with Iviewit.com, Inc. Can 

you explain its role and when it was formed, 

please. 

A. It was formed in December of 99. At 

that time, we went through a complete 

restructuring of Iviewit, converting the U-View 

subchapter S into a C-corp, which, as I 

recollec:t, became Iviewit, Inc. 

Q. Iviewit.com, Inc. 

A. No. 
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L 

Iviewit.com, Inc.? 

A. It was actually performed for 

Iviewit, Inc. 

Q. Iviewit, Inc. ? 

A. Iviewit.com, LLC became subordinated 

to Iviewit.com, Inc. Operationally Iviewit.com 

replaced Iviewit, LLC but Iviewit, LLC held some 

leases in its name and so therefore we retained 

that company for the purpose of managing those 

leases. 

Q. With respect to the reorganization 

that we're discussing right now, what law firm or 

entity was involved with handling the matters for 

this reorganization? 

A. Proskauer. 

Q . Besides this reorganization 

involving Iviewit . com, Inc., were there any other 

legal matters that Proskauer did work-for this 

company'? 

A. Yes. When we had dealings with our, 

in the financial community when we raised money, 

Proskauer handled all of the legal matters 

relating to the, both the equity and the 

promissory note aspects of those raises. 

Q. And this was work performed for 
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Q . I'd like to focus on the work that 18 

was performed right now for Iviewit.com if you 

could. 

A. Okay. Well, Iviewit.com, Inc. was 

the operational company. The money that came 

into Iviewit, Inc. actually flowed directly into 

Iviewit..com and all disbursements were from 

Iviewit.. com, Inc. 

0 .  The disbursements for the other 

Iviewit entities were from Iviewit.com, Inc.; is 

that correct? 

A. Yes. 

Q .  Who were the principals of 

Iviewit:. com, Inc. ? 

A. I was the president and COO. 

(2. With respect to the work that 

Proskauer performed for Iviewit.com, Inc., who 

from the company directed Proskauer to do the 

work? 

A. Who directed Proskauer to do the 

work? 

Q .  Yes, sir. 

A. For the financial matters, it was 

myself. On occasion, Si Bernstein would solicit 

work, primarily, as I recall, related to the 
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stocks. In the very early days, there was a, 19 

mostly before I arrived on the scene, Si and 

Eliot used Proskauer services to arrange for 

meetings with potential financial sources and 

also with people who would be able to establish 

the validity of the technology. 

Q .  Okay. We were talking about 

Iviewit.com Inc. I'd like to shift now to 

Iviewit Holdings, Inc. 

A. Urn-hum. 

Q .  And can you explain, please, what 

the purpose of that company is or was. 

A. It was established as the transition 

to a C-corp from U-View, LLC. 

Q . Who performed that transition work? 

A. Proskauer. 

Q. Do you recall when it was formed? 

A. December of 99. 

Q. Who were the principals of Iviewit 

Holdings, Inc. ? 

A. I was the president and COO. 

Q. Besides the transition work to a 

C-corp from U-View, LLC, what other work did 

Proskauer do for Iviewit Holdings, Inc.? 

A. Well, part of that transition 
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the equity in Iviewit, LLC was held by U-View. 

The other 5 percent was outside of the S-corp. 

And in order to perform the transformation, it 

was not possible to move the other 5 percent of 

stock holders directly into Iviewit Holdings 

because of tax consequences. Therefore, a 

subordinate company was created, which was 

Iviewit Technologies, Inc. 

Q. And we'll get to that one in just a 

moment. 

A. Okay. 

Q. Who paid the bills for the work done 

for Iviewit Holdings, Inc., the legal work to 

Proskauer? 

A. Checks were issued by Iviewit.com. 

Q .  Inc.? 

A. Inc. 

Q. And the legal work performed by 

Proskauer for Iviewit.com, Inc., what entity paid 

the legal bills for that work? 

A. Iviewit.com, Inc. 

Q. Okay. Let's talk -- you 

transitioned us nicely into Iviewit Technologies, 

Inc., and the same line of questioning, sir, what 
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was its purpose? 

A. Twofold. One, it was the point of 

entry, if you will, for the remaining 5 percent 

equity holders. Secondly, Iviewit Technologies, 

Inc. was assigned the intellectual property 

rights. 

Q . What firm performed the legal work 

for Iviewit Technologies, Inc.? 

A. For corporate matters, Proskauer 

Rose and for intellectual property, our patent 

attorneys. 

Q . Do you remember what company that 

was? 

A. Well, until April of 2000, that was 

the New York firm, Meltzer, Lipper & somethi-ng or 

other. 

Q. Was Foley & Lardner ever involved? 

A. Foley & Lardner became involved. 

That's the Milwaukee firm. They became involved 

in April of 2000. 

Q After Meltzer? 

A. Um-hum. Yes. 

Q Why did the company choose to switch 

Meltzer to Foley & Lardner? 

A. Because Meltzer decided to 
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I discontinue intellectual property representation. 22 

Q . In general for all its clients? 

A. Yes. 

Q .  Okay. To your knowledge, did Foley 

& Lardner ever stop representing the Iviewit 

companies? 

A. Foley & Lardner took the position 

that they would no longer represent Iviewit with 

new intellectual property work, and eventually, 

as I recall, did cease doing any work whatsoever. 

(1. Why? 

A. Basically due to lack of payment. 

(1 . Of its attorneys fee bills? 

A. Yes. 

(1 . Do. you.know if those bills were ever 

resolved by the companies? 

A. I don't know. 

Q. At the time when you left in April 

of 2001, were those bills for Foley & Lardner 

still outstanding? 

A. Yes. 

Q. Who were the principals -- getting 

back to the Iviewit Technologies, who were the 

principals of that company? 

A. The same principals as the other 
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companies. 23 

Q. You were the president and COO? 

A. Yes. 

MR. PRUSASKI: Could we go off the 

record, please. We're going to go off the record 

for a minute. 

(Discussion had off the record.) 

(Whereupon, a break was taken from 

9:31 to 9:51.) 

MR. PRUSASKI: Okay, let's go on the 

record, please. 

By MR. PRUSASKI : 

0 .  Mr. Utley, before the break I asked 

you who were the principals of Iviewit 

Technologies, and I believe you indicated you 

were the president and COO; is that correct? 

A. Yes. 

U. Who at Iviewit directed Proskauer to 

do work for Iviewit, Technologies Incorporated? 

A. I did. 

(1. Do you know what the current status 

of Iviewit Technologies is? 

A. No. 

(1. And if I asked you this as far as 

Iviewit Technologies, Inc. before the break, I'm 
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sorry, I'm going to ask you again. What entity 24 

paid for the legal bills for Proskauer's work for 

Iviewit Technologies, Inc.? 

MR. SELZ: I think that was asked 

and answered. 

MR. PRUSASKI: I can't remember if I 

asked it as to this company or not. 

MR. SELZ: I think you asked it as 

to all the companies, so. 

By MR. PRUSASKI: 

Q. You can answer the question. 

A. The bills of Iviewit Technologies, 

Inc. were disbursed by Iviewit.com, Inc. 

Q. Do you recall what entity paid the 

Foley & Lardner bills for Iviewit Technologies, 

Inc.? 

A. Iviewit.com, Inc. 

Q .  And the same as to the Meltzer firm? 

A. Yes. 

Q. Do you know if the Meltzer firm's 

bills were fully resolved by Iviewit? 

A. I believe they were. 

Q .  Did Iviewit ever have any trouble 

paying its bills? 

A. Yes. 
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Q. Can you explain. 

A. Well, funding was a constant issue 

that I had to deal with because we, you know, we 

very quickly depleted the funding that we had 

received and therefore required careful 

management of the available cash. 

01 . I'd like to shift our questioning 

now to Proskauer Rose's representation of the 

Iviewit entities. 

How do you describe the Iviewit -- 

how do you describe Iviewit's satisfaction with 

Proskauer's services? 

MR. SELZ: Object to the form of the 

question. 

THE WITNESS: There were a niunber of 

discussions that took place, principally between 

Si Bernstein and Chris Wheeler over the size of 

the bills and the number of hours charged to 

Iviewit . 

By MR. PRUSASKI: 

Q. What was the substance of those 

conversations? 

A. I was not involved directly in those 

conversations, but from my perspective, there was 

no outcome from those discussions. 
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0- What was Si Bernstein's problem with 26 

bills, if there was problem? 

A. They were too large. 

Q . Why were they too large? 

A. He felt that the, both the hours 

charged and the rates were excessive. 

Q. Did Mr. Bernstein know what 

Proskauer's rights were at the time Proskauer 

became involved in representing Iviewit? 

A.. I have no knowledge. 

Q. Did you feel that the rates were too 

high? 

A.. I felt that the rates were 

comparable to a Proskauer Rose type of 

representation. ' 

Q. Was there ever a time when you were 

dissatisfied with Proskauer's representation? 

A,.  here were times when I observed 

that there appeared to be some duplicative effort 

within the organization. 

Q. Did you address that with Chris 

Wheeler? 

A. I mentioned it to Chris and Chris 

made some changes in assignment. 

Q. Were you satisfied with Chris 
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changes? 27 

A. Yes. 

Q . Do you recall if the bills 

reflecting Chris Wheeler's changes in assignment 

were ul-timately paid? 

A. When I left, the bills had been 

accruing for a very long time, and so the short 

answer would be, no. 

Q .  Why were the bills accruing for a 

long time at the time you had left? 

A. I was directed by Si Bernstein not 

to disburse funds to resolve the outstanding 

balances. 

Q .  Why did he direct you to do that, or 

to not disburse funds? 

A. To preserve cash. 

Q. Did it have anything to do with his 

dissatisfaction with Proskauer's work or was it 

to preserve cash? 

MR. SELZ: Objection; calls for 

speculation. 

THE WITNESS: I can't answer that 

question. 

By MR. PRUSASKI : 

25 I Q. Was the companies having financial 
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difficulties at that time? 28 

A. Yes. 

Q. Do you believe that's the reason why 

no further funds were disbursed to Proskauer? 

A. Well, of course, since the cash 

situation was difficult, that was clearly a 

reason. 

Q . Do you have reason to believe -- 

A. The question -- 

Q. I'm sorry. 

A. The question really arose from the 

view of what priorities should be applied in 

disbursing funds. 

Q. To creditors? 

A. To creditors. 

Q. Do you have any other reason to 

believe that -- I'm sorry, strike that. 

Was there any other reason besides 

the companies' cash situation why funds were not 

disbursed to Proskauer? 

A. There was -- Si Bernstein expressed 

dissatisfaction with the billings frequently. 

Q. I believe you've stated that his 

dissatisfaction were what now? 

A. With the rates charged and the hours 
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charged. 29 

Q .  Okay. Was this communicated to 

Chris Wheeler? 

A. He communicated that directly to 

Chris Wheeler. 

8. Do you know if Chris Wheeler ever 

did anything in response to those communications? 

A. Chris, as I understand it, Chris 

reviewed the billings and reviewed the charges 

and responded that they were accurate and 

consistent with their billing practices. 

Q .  Had you reviewed the bills? 

A. Yes, I saw the bills. 

(2. Did you feel that they were 

consistent? 

MR. SELZ: Objection to the form of 

the question. Consistent to what? 

THE WITNESS: I didn't understand 

that. 

By MR. PRUSASKI: 

Q. Did you -- I'll re-ask the question. 

You reviewed the bills? 

A. Yes. 

Q Did you believe that they were 

unreasonable? 
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A. I felt that they were reasonably 30 

accurate. 

Q. Did you feel that there were 

services billed by Proskauer that weren't 

performed by Proskauer? 

A. No. 

Q . Did you feel that there were 

services performed by Proskauer that Proskauer 

did not have permission of the companies to 

perform? 

A. No. 

Q Did Si Bernstein frequently complain 

to creditors about their bills? 

A. He primarily focused on Proskauer 

Rose. 

Q. Was there anyone else with Iviewit 

that concurs with your analysis of Proskauer's 

bills? 

A. I can't answer that. 

Q. Did you ever hear Si Bernstein 

specifically recall any instances where Proskauer 

billed for work that wasn't performed? 

A. No. 

Q. Do you recall Si Bernstein 

specifically complaining about work that 
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Proskauer billed that Proskauer didn't have 

permission to do? 

A. 

Q - 
analysis of 

A. 

Q - 

1.0 Iviewit? 

A. 

Q - 

A. 

Q - 
away? 

A. 

Q - 
A* 

No. 

Do you agree with Si Bernstein's 

Proskauer's bills? 

I do not. 

How often did Proskauer send bills 

Monthly. 

Who received them? 

I did. 

Were they reviewed by you right 

Yes. 

And who else reviewed them? 

Depending on who was handling the 

books at the time, the financial analyst. 

Q .  If there were any problems that you 

found with the bills, what did you do? 

A. I didn't find any problems with the 

bills. 

Q. Okay. Do you know how much Iviewit 

paid Proskauer in total? 

A. I don't. 

Q. Who made the decision to pay 
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I'roskauer 's bills? 32 

A. I did. 

Q. Was that one of your job duties? 

A. Yes. 

Q. Did anyone else have the duty at 

lviewit to -- I'm sorry, strike that. 

Did anyone else at Iviewit have the 

responsibility to determine whether the bills 

would be paid? 

A. Well, it was delegated to Raymond 

iIersh the last few months of Iviewit. 

Q. What were the months and year? 

A. Well, Raymond came into the picture, 

we employed him, as I recall, late 2000, and he 

continued until the office was closed at the end 

of April 2001. 

Q. Why was the office closed in April 

of 2001'? 

A. The business was moved to California 

operationally. 

Q. Did Mr. Hersh ever express to you 

any objection with respect to Proskauer's bills? 

A. He felt that the bills were high. 

Q . Did he have any specific reason to 

feel that they were high? 
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A. He just felt the rates were high. 33 

Q. The rates charged per hour by the 

attorneys? 

A. Yes. 

Q. Do you know if the rates charged per 

hour by attorneys, changed at all during the time 

that Proskauer represented Iviewit? 

A. Actually they went down because in 

the early phases of the company, most of the work 

was performed by Chris Wheeler directly, then as 

the work load increased, it was delegated down to 

staff members, associates and thereby, the rates 

were reduced. 

Q - Did S i  and Eliot Bernstein know 

this? 

A. Yes. 

Q. Were Iviewit's bills for -- strike 

that. 

Did Iviewit normally pay its bills 

to Proskauer on time? 

A. No. 

Q . Why? 

A. Preserving cash. 

Q Did that have anything to do with 

Proskauer? 

- -  - 
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A. Well, as the largest creditor, it 34 

was the, the action that would have impacted cash 

reserves the most. And Si Bernstein, again, 

instructed me not to make those payments. 

When we received a funding, I did 

make payments and we had a number of discussions, 

that is Si Bernstein and I had a number of 

discussions over how much those payments should 

be. 

B -  Do you recall any bills specifically 

withhe1.d for payment because of Iviewit's 

objections to the bills? 

A. No. 

Q .  At the time when Si Bernstein was 

complaining to you that he felt Proskauer's bills 

were too high, was he still directing Proskauer 

to do work for the companies? 

A. Yes. 

Q .  Same for Eliot Bernstein? 

A. Yes. 

Q .  Do you know if there ever came a 

time when Proskauer ever stopped representing 

Iviewit ? 

A. No. 

Q -  Did Iviewit ever fire Proskauer fr 
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representing them? 35 

A. I'm not aware of them ever being 

Fired. 

Q. Did Proskauer occasionally send 

letters to Iviewit demanding payment? 

A. Yes. 

Q -  How often? 

A. Well, at least once a month. 

Q. Did you review the bills that were, 

that Proskauer alleged to be overdue? 

A. Yes. 

Q - Did you feel that the bills were 

owed? 

A. Yes. 

Q -  Did Iviewit ever enter into any 

payment arrangements with Proskauer? 

A. Yes. 

Q. Why was that? 

A. I made several agreements with 

Proskauer for scheduled payments, but my 

aqreements were usurped by Si Bernstein. 

Q. What do you mean usurped? 

A. He directed me not to honor those 

agreements. 

Q. Do you feel you bound the company in 
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those agreements? 36 

I A. I did. I 
C! . Do you feel that Si Bernstein had a 

right did you think the companies -- strike 

that. 

Do you think the company's not 

honoring the agreement at the direction of Si 

Bernstein was justified? 

A. No. 

Q . Why? 

A.. We had a responsibility to pay our 

bills. 

Q . Okay. 

A. And we had no basis for singling out 

Proskauer Rose among the creditors. 

Q. Do feel Proskauer Rose was singled 

out? 

A. I think as the bills became so large 

that there was clearly no path to resolving the 

total bill in the short term, and as the bills 

continued to accumulate, it became just a larger 

and larger burden. 

Q. Okay. I'm going to ask you a couple 

of questions that I didn't at the beginning about 

Proskauer's particular work. I'm sorry to jump I 
I 
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back to that so bear with me, please. 37 

Do feel that Proskauer ever . 

committed a malpractice in its representation of 

[viewit? 

A. No. 

Q . How would you respond to someone 

else's allegation that they did? 

MR. SELZ: Objection to the form of 

the question. I think it calls for speculation 

too. Is this a hypothetical you're asking him, 

Chris? 

By MR. PRUSASKI : 

Q . How do you respond -to .an* accusation 

that Proskauer Rose did bad work for Iviewit with ' 

respect to patents? A 

A. The only work that-Proskauer Ros-e 

did was to find a, and recomrnend'a particular * 

patent attorney in another firm: 

Q. Was that done properly? 

A. That was done before I became 

involved with the company. 

Q. Okay. Do you know what the status 

of Iviewit, LLC's bankruptcy is? 

A. I believe it's in Chapter 7. 

Q . Currently? 
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A. Yes. 38 

Q . In a bankruptcy proceeding? 

A. Yes. 

MR. PRUSASKI: Mr. Selz, I'm going 

to show the witness some exhibits. The first one 

is the Amended Complaint, which you have a copy 

of. 

By MR. PRUSASKI : 

Q. Mr. Utley, I'm going to show you a 

document that I'm going to mark Exhibit 1, which 

is entitled Amended Complaint. I'm going to ask 

you to look at it and tell me if you've ever seen 

it before. 

(Whereupon, Exhibit No. 1 was marked 

for identification.) 

THE WITNESS: (Witness complies.) 

No. 

BY MR. PRUSASKI : 

Q. Do you recognize the invoices that 

are attached to the document? 

A. They appear to be familiar. 

Q. Are those the invoices that 

Proskauer Rose sent to Iviewit? 

A. As I say, they appear to be 

familiar, typical of the invoices that I was 

''at Carl & Associates (763) 591-0535 or (800) 591-9PCA 4722) - 



ltoskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

receiving. 39 

Q. If you look on the invoices, the 

first one is dated January 31, 2000. It's about 

seven pages into the document. 

A. Um-hum . 

Q . It indicates that the client's name 

is Iviewit.com, Inc. Were most of the invoices 

sent to that entity? 

A. I believe so. Again, this was, I 

assume, this was because Iviewit.com, Inc. was 

the operating company. 

Q. If Proskauer did work for Iviewit 

Technologies or Iviewit Holdings, would the work 

for those companies be sent, the bills sent to 

Iviewit.com, Inc.? 

A. Yes. 

Q. Was that the way that the company 

wanted the bills to be sent? 

A. We did not make any specific request 

in terms of how the bills should be addressed. 

Q. Okay. What were the distinctions -- 

how do you describe the distinction between the 

different entities as to how they should be 

billed? 

A. We didn't make any distinction 
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between the entities. 40 

Q. Could you elaborate on that. 

A. We didn't make any distinction. 

Q -  Okay. How many separate bank 

accounts did the entities have? 

A. I don't recall. There were a number 

of bank accounts that were held, that were in 

place before I joined the company and we 

basically used two accounts when I was there. 

One was the checking account and the other was a, 

a savings account. Both in the name of either 

dotcom, LLC or dotcom, Inc. 

MR. PRUSASKI: Mr. Selz? 

MR. SELZ: Yeah. 

MR. PRUSASKI: I'm going to show 

Mr. Utley the document that's Exhibit 9 of the 

documents that I provided you a few days ago. 

(Whereupon, Exhibit No. 2 was 

marked for identification.) 

By MR. PRUSASKI : 

Q. Mr. Utley, I'm going show you a 

document which is a letter dated October 12th, 

1999, which we'll mark as Exhibit 2, and I'll ask 

you to look at that and tell me if you've ever 

seen it before. 

a t  Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
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A. (Witness complies.) Yes. 

Q . Can you explain what that document 

is. 

A. Well, it's a request for additional 

payment. At that time, Iviewit had just received 

a $500,000 investment from Huizenga Holdings, 

H-U-I-Z-E-N-G-A. And I'm not aware that any 

payment had been made to Proskauer since services 

started in, early in the year, January or so in 

99. We made an initial payment of 75,000 when we 

received the $500,000 investment from Huizenga 

Holdings, and this was a request for an 

additional 75,000. 

(2 - Were there points in time where 

Proskauer didn't bill Iviewit for several months 

or allowed Iviewit not to pay for several months? 

A. I recall reviewing the account prior 

to the time I joined the company, and if my 

memory serves me correctly, it had accrued to 

$285,OOO by the time that I joined the company. 

That's a recollection. I'm not aware that any 

payment had been made. 

I do recall a June statement 

summarizing the activities over the prior several 

months ., 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 
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You're referring to June of 99? 42 

A .  Yes. 

(2 - Okay. 

MR. PRUSASKI: Mr. Selz, I'm going 

show Mr. Utley the Document No. 10 that I gave 

you a Z e w  days ago. 

(Whereupon Exhibit No. 3 was 

marked for identification.) 

By MR. PRUSASKI: 

(2. Mr. Utley, I'm going to show you a 

document marked Exhibit 3, which is a letter 

dated March 9th, 2000 and I'll ask you to look at 

that and tell me if you've ever seen it before. 

A. (Witness complies.) Yes. 

C! - Can you explain,what that document 

i s ?  

A. Well, it's a request for additional 

payment summarizing the outstanding balance and 

requesting a specific amount be paid to take care 

of specific invoices which had been received. 

Q .  Did you receive the document? 

?, . This document? 

Q .  Yes. 

A.. Yes. 
I 

I Q .  And I don't know if I asked the 
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By MR. PRUSASKI : 

previous document, which was Exhibit 2, did you 43 

receive that as well? 

A. Yes. 

(1 - Okay. If you look at the second 

paragraph, it indicates that there is an 

outstanding account due of $259,494. Do you know 

why that much in attorneys fees had accrued? 

A. Well, as I mentioned, the 

outstanding amount by the time that I came, 

joined the company was approaching 300,000. 

There had been at least two separate filings for, 

corporate filings. The initial filings were for 

a C-corp, which was later modified to an S-corp. 

(Whereupon, deposition interrupted 

by person entering the conference 

room. ) 

THE WITNESS: And in addition to 

that, Proskauer provided services to Iviewit, 

introductions, meetings, conference rooms, travel 

to Orlando to meet with the companies there for 

technology reviews; and so there was a, there was 

a lot of activity that took place in the early 

days of the company where the Proskauer was 

acting as, basically as an agent for the company. 
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Q. At whose request? 4 4 

A. At Bernstein's request. 

Q. And the letter also indicates that 

we have not taken a retainer on this matter. Can 

you explain why Iviewit didn't pay a retainer to 

Proskauer? 

A. I was not involved in those 

discussions. It was prior to my time. 

MR. PRUSASKI: Mr. Selz, the next is 

Document 11. 

(Whereupon, Exhibit No. 4 was 

marked for identification.) 

By MR. PRUSASKI: 

Q . Mr. Utley, I'm going to show you a 

document marked Exhibit 4, a letter dated March 

24th, 2 0 0 0 .  I'm going to ask you to look at the 

document and tell me if you've ever seen it 

before. 

A . Yes. 

Q . Did you receive a copy of this 

letter? 

A. I did. 

Q. Can you describe what it is? 

A. It was, it is a letter to Si 

Bernstein confirming that I had made an 
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arrang12ment to make payments on a schedule and it 

states that Si Bernstein had put a hold on the 

agreement that I had made to make periodic 

payments . 

2 -  Why was a hold put on that 

agreement? 

A. Si Bernstein did not agree with 

disbursing those funds. 

Q - Okay. What ultimately -- how was 

that ultimately resolved? 

A - I don't recall. 

Q . Do you know why Si Bernstein had a 

problem with disbursing those funds? 

MR. SELZ: That's asked and 

answered. 

By MR. PRUSASKI : 

Q -  Answer the question, please. 

A. I think as I had stated earlier, he 

had a general feeling that the charges were 

excessive. 

Q. Okay. Were payment arrangements 

ultimately made with Proskauer after this March 

24th, 2000 letter? 

A. I believe there were several 

arrangements made. 
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Q -  Okay. 4 6 

MR. PRUSASKI: Mr. Selz, Document 12 

is next. 

(Whereupon, Exhibit No. 5 

was marked for identification.) 

By MR. PRUSASKI: 

Q. I'm going to show you, Mr. Utley, a 

document marked Exhibit 5, a letter dated March 

31st, 2000, and I'll ask you if you've ever seen 

this dccument before? 

A.  Yes. 

C! - Did you receive a copy of it? 

A - I did. 

0 . And can you describe what it is? 

A. It's a request that -- it was a 

report of having reviewed past due accounts and 

proposals made by Si Bernstein. It responds to 

those in the negative and requests that a payment 

plan be initiated immediately. 

(3 . What were Si Bernstein's requests to 

Proskauer? 

A. I don't recall. At least one of 

those requests, I believe, was for part of this 

money to be translated into equity, part of 

t h e  -- 
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A. -- the bills to be translated into 

equity in Iviewit. 

Q. Shares of stock? 

A. Yes. 

Q - And Proskauer rejected that? 

A .  Yes. I'm not sure if that came up 

on this specific occasion, but I do know that 

that wa.s one of Sirs proposals that he made from 

time to time. 

0 - Do you know if the meeting that this 

letter references, in that meeting Si Bernstein 

objected to the size of the bills? 

A. I wasn't in the meeting. 

. (2 - Okay. 

MR. PRUSASKI: Document 13, 

Mr. SeLz.  

(Whereupon, Exhibit No. 6 

was marked for identification.) 

By MR. PRUSASKI: 

2 . Mr. Utley, the next document I'm 

going to show you is marked as Exhibit 6. I'll 

ask you -- it's an April loth, 2000 letter. I'll 

ask you to look at the document and tell me if 

you've ever seen it before. 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA - ( 722 )  - 
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A. Yes. 4 8 

Q - Did you receive a copy of that? 

A. I did. 

Q . Can you explain what it is, please. 

A. It was thanking me for a payment of 

$25,000 and requesting a confirmation that this 

was part of the payment plan that we previously 

agreed to. 

Q . Had you previously agreed to a 

payment plan? 

A. Yes. 

Q - Okay. Was this a payment plan that 

was separate from the one referenced in the March 

24th, 2000 letter, which is Exhibit 4, that 

states that Chris Wheeler put a hold on the 

arrangement? 

P, . You mean that Si Bernstein put a 

hold? 

C! . Yes. 

PL . Yes. And the one that's also 

referenced in the March 31st letter that we just 

discussed. 

8 . Okay. So at this point, there's 

been three separate payment arrangements? 

A. It's the same payment arrangement 
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documented in three separate letters. It was 

referenced in the March 24th letter; it was 

referenced in the March 31st letter, and it's 

referenced in the April 10th letter. 

Q - Okay. So this payment arrangement 

that Si ultimately wanted to put a hold on, was 

eventually agreed to? 

A. Not by Si. 

Q - By you? 

A. By me. 

Q .  Okay. 

I I A.. I made the agreement in the first 

place. 

C! - If you knew that Si had objected to 

the payment plan, why did you agree to it? 

A. He objected to it after I made the 

agreement. 

C! . Okay. 

MR. PRUSASKI: Document No. 14, 

Mr. Se1.z. 

I I (Whereupon, Exhibit No. 7 

' I  I document marked Exhibit No. 7. It's a letter or 

I 

1 
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a memo dated April llth, 2000. I'll ask you if 50 

you've ever seen it before? 

A. Yes. 

Q . Is that your signature on the 

letter? 

A. It is. 

Q. And did you deliver it to Chris 

Wheeler? 

A. I did. 

Q - And can you explain what it is. 

P, . I'll read it. "Regarding the 

proposed payment plan, it is our intent to 

fulfill the agreement." 

C! . Is this referencing the $25,000 -- 

EL. Yes. 

0 - -- every two weeks payment plan in 

the April 10th letter? 

A - Yes. 

Q -  Were any payments made pursuant to 

that payment plan? 

A. Okay. I don't recall. 

(2 - Do you feel that this document bound 

the company? 

A. I did. 

Okay. Do you recall how much was 
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- 

paid on receipt of those funds. 

owing  bout at that time to Proskauer? 51 

A. I don't. 

O. I'm going to show you a document 

marked Exhibit 8. 

MR. PRUSASKI: Mr. Selz it's No. 15. 

MR. SELZ: Okay. 

(Whereupon, Exhibit No. 8 was 

marked for identification.) 

By MR. PRUSASKI: 

GI . A letter dated April 19th, 2000. 

I'll ask you to look at it and tell me if you've 

ever seen it before. 

A. Yes. 

Q - Did you receive a copy of it? 

A .- I did. 

Q - Does the -- what does the letter 

describe? 

A. It confirms receipt of my letter 

confirming the payment plan, the fact that the 

first payment was made on April the 7th, and it 

elaborates that the remaining payments would be 

due every two weeks. It also expresses an 

understanding that in the event of a financing or 

capital investment, the past due balance would be 
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Q. Was it your understanding that after 52 

April Nth, 2000 -- let me ask you that in a 

non-leading way. 

So after the payment arrangement was 

entered into, what was your understanding as to 

Iviewit's responsibilities to Proskauer? 

A. To continue with the payment plan. 

Q . Was that done? 

A. I don't recall what the subsequent 

papent was. 

Q . I'm going to show you a document 

that's marked Exhibit No. 9. 

MR. PRUSASKI: Mr. Selz, it's the 

next document. I'm going in order. 

MR. SELZ: Okay. 

(Whereupon, Exhibit No. 9 

was marked for identification.) 

By MR. PRUSASKI: 

Q. A letter dated May 15th, 2000. I'll 

ask you to look at it and tell me if you've ever 

seen it before. 

A .  Yes. It recognizes a payment 

received on April the 27th and details against 

which invoices the payment would be applied and 

includes a reminder that the next payment would 

L 
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be due cn May the 15th. 53 

Q . Okay. At the time that you received 

that letter, did you verify that those amounts 

were correct? 

A. They were, yes 

Q . Okay. Did you 

due and owing at the time? 

A. Yes. 

feel that they were 

(Whereupon, Exhibit No. 10 

was marked for identification.) 

By MR. FRUSASKI: 

Q . I'm going to show you a document 

marked Exhibit 10, a letter dated May 30th, 2000. 

I'm going to ask you to look at it and tell me if 

you've ever seen it before. 

A. Yes. 

Q. Did you sign that document? 

A. No. 

Q. Who did? 

A. My secretary. 

Q . At your request? 

A. Yes. 

Q . Okay. Was the letter transcribed 

accurately? 

A. Yes. 
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Q .  Okay. And you delivered it to 54 

Mr. Wheeler? 

A. Yes. 

Q - Can you explain the substance of the 

letter, please. 

A. Well, it says that due to our cash 

position, that I was only able to make a partial 

payment. I did make a partial payment and it 

reaffirms that normal payments would resume as 

soon as cash reserves would permit. 

Q - Did Si and Eliot Bernstein know that 

the $25,000 payments were being made? 

A. Yes. 

Q. What was their position on that? 

A. Well, on several occasions I was 

challenged as to why I made those payments. 

Q. Was that ever resolved? 

A. Resolved after the fact. 

Q. Let me ask what -- after they 

challenged the payments, were other payments 

made? 

A. Yes. I think we have a record of at 

least three payments here. 

Q. Okay. Since they challenged you on 

the first payment? 
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A. Yes. 55 

Q - Why did you continue making the 

payments? 

A. Well, I continued payments as I 

could and as I thought was prudent at my 

discretion. 

Q .  Did Si and Eliot Bernstein, after 

they objected to you making the first payment of 

$25,000, did Si and Eliot Bernstein continue 

directing Proskauer to do work? 

A. Yes. 

(Whereupon, Exhibit No. 11 

was marked for identification.) 

By MR. PRUSASKI: 

Q -  . I'm going to show you a document 

marked Exhibit 11, which is a letter dated 

December 29th, 2000. I'll ask you to look at the 

document and tell me if you've ever seen it 

before. 

A. Yes. 

Q . Did you receive a copy of it? 

A. I did. 

Q . Could you explain the substance of 

the letter, please. 

A. It states that Iviewit will commence 
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on the 15th of each month thereafter, that the 

current monthly bills will not exceed $5,000 a 

month and 5,000 of the $30,000 payment would be 

applied to current bills and 25,000 to the 

outstanding balance. 

Q . Was this a different payment 

arrangement than the previous one? 

A. Yes. 

Q. And why was this payment arrangement 

entered into? 

A. We had received a promissory note 

funding from Crossbow and so we were disbursing 

funds because of that funding. 

Q . And at this point in time, were the 

Bernstein's still directing Proskauer to do work 

for the companies? 

A. Y e s .  

(Whereupon, Exhibit No. 12 

was marked for identification.) 

PRUSASKI : 

Q - The next document is marked Exhibit 

letter dated January 4th, 2001. I'm going 

to ask y ' ~ u  to look at this document and tell me 

if you've ever seen it before. 

l'roskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

payments of $30,000 starting in December 2000 and 56 

' a t  Carl & Associates (763) 591-0535 or (800) 591-9PCA (.722) . 



I'roskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

A. Yes. 57 

Q . Did you receive this letter? 

A. Yes. 

Q. And can you explain what the letter, 

the substance of the letter is, please. 

A. Yes. It confirms receipt of $30,000 

and identifies how it would be applied against 

the receivables. 

Q . Was that payment made pursuant to 

the arra~gement describe in the December 29th 

letter? 

A. Yes. 

Q . The accounts receivable balance of 

$66,844.60 described in the letter, at that time 

you received the letter, do you know if that 

money was due and owing Proskauer? 

A. I believe it was, yes. 

THE WITNESS: Can I take a break? 

MR. SELZ: Sure. 

(Whereupon, a break was taken from 

10:50 to 10:59.) 

MR. PRUSASKI: What's my last 

question? 

(Whereupon, the requested portion 

was read back. ) 
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(Whereupon, Exhibit No. 13 was 5 8  

marked for identification.) 

By MR. PRUSASKI : 

Q. The next document I'm going to show 

you is marked Exhibit 13. It's a letter dated 

January 8th, 2001. I'll ask you to look at this 

document and tell me if you've ever seen it 

before. 

A. Yes. It's a request for the January 

payment of $30,000, which had not been made by 

January the 18th. 

Q. Did you receive this letter from 

Chris Wheeler? 

A ., Yes. 

Q. Okay. Why wasn't the ,$30,000 

payment due on the fifteenth made? 

A. I could only surmise that it was 

because of insufficient funds. 

Q. Iviewit had insufficient funds? 

A. Yes. 

Q. Do you believe that the payment was 

due and owning? 

A. Yes. 

Q. The letter describes in the 4th 

sentence, the first clause: "If the payments are 
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continually delinquent," do you feel that's an 59 
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accurate description by Chris Wheeler of 

Iviewit's payment history? 

A. Yes. 

(Whereupon, Exhibit No. 15 was 

marked for identification.) 

By MR. P R U S A S K I  : 

Q - The next document I'll show you is 

being ma.rked Exhibit 15, a letter dated March 

28th, 2001 consisting of four pages total. 

MR. SELZ: Chris, is that 14 or 15? 

MR. PRUSASKI: It's 15. The January 

18th letter was 14. 

THE WITNESS: There's two January 

8th letters. These are both the same, 13 and 14. 

MR. PRUSASKI: Oh. I'm sorry. 

Steve I mismarked. This is going to be 14. 

MR. SELZ: Okay. That's what I 

thought. 

MR. PRUSASKI: Sorry. Thanks for 

pointing that out. 

MR. SELZ: No problem. 

(Whereupon, Exhibit No. 14 was 

marked for identification.) 

By MR. PRUSASKI : 
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Q. Sir, I'm going to correct myself. 60 

This is going to be Exhibit 14, a March 28th, 

2001 letter consisting of four total pages. I'll 

ask you to look at it and tell me if you've ever 

seen it before. 

A. Yes. 

Q. Did you receive this from Chris 

Wheeler? 

A .. Yes. 

Q ., Could you describe what it is. 

A. It's detailing about standing 

invoices and an acknowledgement of $7,000 which 

has been paid. 

Q -  Did you review the invoices listed 

in this letter when you received the letter? 

A. They were reviewed by accounts 

payable. 

Q. Were they found to be due and owing? 

A. Yes. 

MR. SELZ: I didn't catch that. Who 

reviewed them? 

THE WITNESS: Accounts payable. 

By MR. PRUSASKI : 

Q. Who comprised the accounts payable? 

A. Bill Kasser at that time. 
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K-A-S-S-E-R. 61 

0 - At the time this March 28th, 2001 

letter was received, were Si and Eliot Bernstein 

still directing Proskauer to do work? 

A. Yes. 

Q . Were you directing Proskauer to do 

work? 

A. I was, although I don't believe at 

that point in time there was very much work being 

done. 

CI . Why was that? 

A. Because of the state of the company. 

B . How do you describe the state of the 

company at the time of the March 28th, 2001 

letter? 

A. Well, the company was in the 

retrenchment mode and we did not -- we did not 

activate much work. 

C! . What do you mean by retrenchment 

mode? 

A. We were in the mode of determining 

how we would shrink the company and what the 

operational activity of the company would be 

between California and Boca. 

0 .  Was the company experiencing 
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financial problems at the time? 62 

A - Yes. 

(Whereupon, Exhibit No 15 was 

marked for identification.) 

By MR. PRUSASKI : 

(2 . I'm going to show you a document 

marked Exhibit 15, a letter dated April 16th, 

2001, and ask you to tell me if you've ever seen 

that document before. 

A. I don't recall it specifically but I 

assume this is a letter that I did receive. 

Yeah, I: think so. 

Q - Can you describe the substance of 

the letter. 

A. It confirms notification of a 

$25,000 retainer requirement for additional 

services and requests of Ross Thompson, a senior 

staff attorney, to prepare a status report of 

ongoing projects for Mr. Miller, who was brought 

in to assist in closing the Boca operation. 

Q .  Is this after you left the company 

that tbis letter was sent or before? 

A.. It was shortly before. 

Q .  And who was Mr. Miller again? 

A.. He is an attorney who was brough 
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C1 . Was he a solo practitioner or a firm 

attorney? 

A. I believe he was an independent 

attorney. 

C! - What was Mr. Miller's first name? 

P, . Ross. 

Cl - Did you ever have conversations with 

Mr. Miller about Proskauer's bills? 

A.. Yes. 

Q .  And what did you talk about? 

A. I told him -- 

MR. PRUSASKI: Hold on a second. 

Steve? 

MR. SELZ: Yeah, I think my client 

got disconnected. I'll have to call him right 

back. 

MR. PRUSASKI: Okay. 

MR. SELZ: Okay, Eliot, you're back? 

MR. BERNSTEIN: Yep. 

MR. SELZ: Okay. Sorry. Okay, go 

ahead. 

MR. PRUSASKI: I'll re-ask my last 

question. 

MR. SELZ: Thank you. 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8 / 2 2 / 0 2  

to basi-cally wind down the Boca operation. 63 
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By MR. PRUSASKI : 6 4 

Q. What did you and Mr. Miller discuss 

pertaining to Proskauer's bills? 

A. We discussed the outstanding 

balances. 

Q . Whose idea was it to bring 

Mr. Miller into the company? 

A. 

Q - 

A. 

Q - 
him aboard? 

A. 

Q. 

The board of directors. 

Eliot and Si Bernstein included? 

Yes. 

They both concurred with bringing 

Yes. 

And what was Mr. Miller's position 

with respect to Proskauer's bills? 

A.. I don't recall any specific 

position. 

Q - Do you know if Mr. Miller felt the 

bills weren't due and owing? 

MR. SELZ: Calls for speculation. 

THE WITNESS: The direction that he 

was given by the board, of which I was a party, 

was to reach a settlement of all outstanding 

payables. 

By MR. PRUSASKI: 
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(2 . Was the settlement because of 6 5 

Iviewit's financial condition? 

r ~ .  Yes. 

(2 . Okay. Do you know if Mr. Miller 

ever reached a settlement with Proskauer? 

A. I don't. 

(1 . You don't know? 

2:. No. 

(2. Were you present at all of the 

meetings of the board of directors for Iviewit? 

A . I was through April of 2001. 

0 . Were any Proskauer attorneys ever 

present at any of those board meetings? 

EL. At many of them, but I don't 

specifically recall which board meetings. 

Q. Do you know if Si or Eliot Bernstein 

ever mentioned during those board meetings that 

Proskauer was billing for work that they didn't 

have permission to perform? 

A. No. 

Q. You don't know or you never heard 

them say that? 

23.. I never heard them say that. 

(3. Okay. Do you know if Si or Eliot 

Bernstein -- or let me allow my question to 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (.722) 
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i encompass anyone present at the meeting.   id 6 6  

I anyone present at the board meetings ever I 
complai-n or state that Proskauer was billing for 

I work that they didn't do? 

1 A. No. I 
Q . Did anyone ever complain or state at 

any board meetings of Iviewit that Proskauer 

performed poorly with respect to legal work? 

A.. No. 

(Whereupon, Exhibit No. 16 was 

marked for identification.) 

By MR. PRUSASKI : 

Q - I'm going to show you a document 

marked Exhibit 16, which is a letter dated April 

16th, 2001, total two pages, ask you to look at 

this document and tell me if you've ever seen it 

before. 

Oh, wait a second, I'm showing you 

the same letter as pervious. I'm sorry. I did 

it again. 

MR. PRUSASKI: Hold on a second, 

Steve. I mismarked another exhibit. 

MR. SELZ: Okay. 

(Whereupon, Exhibit No. 16 was 

re-marked for identification.) 

' -1t  Carl 6, Associates (763) 591-0535 or (800) 591-9PCA (-722) 
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12 - The document I wanted to show you, 

which is going to be marked Exhibit 16 is a 

letter dated April 16th, 2001, attaching, with a 

three-page attachment, four pages in total. I'm 

going to show you that and ask you if you've ever 

seen it before? 

A. Yes. 

Q - Did you receive that letter and the 

attachment? 

A. I believe so. 

Q .  Obviously the letter states that 

it's attaching a list of outstanding invoices due 

and owing. Did you or anyone in the company do a 

reconciliation as to whether these invoices were 

due? 

A. Bill Kasser was requested to review 

them. 

Q .  Did Bill Kasser do the 

reconciliation? 

A. As far as I know, he did. 

Q -  Do you know what his findings were? 

A. I did not receive any notice of any 

discrepancies. 

Q. Okay. Were you still with the 
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A. Yes. 

(Whereupon, Exhibit No. 17 was 

marked for identification.) 

By MR. PRUSASKI: 

(2 . Show you a document marked Exhibit 

17, a letter dated April 27th, 2001, consisting 

of two pages. I'm going to ask you if you've 

ever seen this document before? 

Pi. Um-hum. 

C? . That's a yes? 

A. Yes. 

Q - And did you receive it? 

F.. Yes. 

Q . And what is the substance of the 

letter? 

A. It says: Since no payment had been 

received, effective immediately, representation 

was going to be terminated and a request was made 

for payment in full and in the event that is not 

received or an arrangement not made, the 

litigation department would be requested to take 

action. 

Q. At the time you received the letter, 

did you dispute the amount listed in Paragraph 2 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

company on April 16th? 68 
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of 369,460.97  as due and owing? 69 

A. No. 

Q . Why? 

A. Well, it had been enumerated on the 

prior letter of April 16th. 

Q . Okay. And no one in accounts -- had 

anyone in accounts payable given you any 

indication that this amount was due? 

A. No. 

Q . How long after you received the 

letter of Proskauer's terminating representation 

did you leave the company? 

A. Three days. 

(2 . April 30th? 

A. Yeah. 

0 . Okay. 

MR. PRUSASKI: Steve, I need to 

review my notes for a moment. 

MR. SELZ: Okay. 

(Whereupon, a short break was 

taken. ) 

By MR. PRUSASKI: 

Q .  I'm going to ask you some questions 

I made notes on during your previous testimony so 

we're going to move backwards in time and I 
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A. Okay. 

'2 . Who is Ken Rubenstein? 

A. Ken Rubenstein is an intellectual 

property department head at Proskauer Rose in New 

York, and he is the person who recommended 

Meltzer as the patent attorneys to take care of 

the Iviewit intellectual property matters. 

Q . What's your background in IP? 
1 

A.. Well, I hold a number of patents. 

I, as general manager of a major IBM facility, an 

intellectual property department of patent 

attorneys reported to me. I was involved in 

promoting IBM's intellectual property activities. 

I sold an IBM company with intellectual.property 

attributes and a portfolio that went with the 

company. So I've been involved in various 

aspects of intellectual property for many years. 

Q .  Do you believe that one of the 

reasons why you were brought into Iviewit was 

because of your intellectual property background? 

A ., Yes. 

Q ., Who from Iviewit directed the firm 

that Rubenstein recommended to do the IP work? 

A. Before I joined the company, it was 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 
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Eliot Bernstein. 71 

Q .  Was he satisfied with that firm's 

work? 

A. I don't recall any complaint. 

Cl - Did you have any complaints? 

A.. No. 

Q - Do you know if any intellectual 

property work for Iviewit was ever mishandled by 

any law firms? 

A. No. 

Q . Do you recall Proskauer ever 

agreeing to accept fixed fees for work, that's 

fixed fees for doing work for Iviewit? 

A. No. 

Q . Would you know if they did? 

A. Subsequent to my employment, yes. 

Q . I asked you if any law firms had 

mishandled any patent work for Iviewit. Do you 

know if any law firms failed to do necessary 

patent work for Iviewit? 

A. I'm not aware of any law firms that 

did not complete their assignments. 

Q -  Did you oversee, subsequent to the 

beginning of your employment, the work done by 

the patent attorneys? 
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A. Yes. 72 

Let me come back. On the 

provisional, the initial provisional filings, on 

later review, did not cover all aspects of the 

material that should have been covered; and that 

was corrected in the formal filings. 

Q - 

A. 

Q - 

with that? 

A. 

Q - 

intellectual 

A. 

By what firm was involved in that? 

That was Meltzer. 

Proskauer never had anything to do 

No. 

Did Proskauer ever submit bills for 

property work that they didn't do? 

No. Not that I'm aware of. The 

only billings were for trademark registration 

work that was done. 

Q - Was that done correctly? 

A. Yes. 

Q. Can you explain to what extent 

Proskauer did trademark registration work? 

A. It was handled out of the New York 

office and Iviewit, as a name for instance, and 

the graphics representing Iviewit were 

registered. 

Q - Correctly? 



Q. I'm going to read a statement to you 

from Iviewit's interrogatory answers. It says: 

"At several board meetings, the 

billings of Proskauer and the work products were 

repeatedly questioned by all board members and 

Chris Wheeler, who attended these meetings and 

was fully aware of major concerns in the total 

bills and incompetence of product or failing to 

produce work results. " 

Is that an accurate statement? 

A. No. 

Q -  Okay. Based on your previous 

testimony? 

A. Yes. 

Q. Another statement I'll read to you 

from Iviewit's interrogatory answers. 

"Gerald Lewin, Murice, Buchsbaum -- 

B-U-C-H-S-B-A-U-M -- 

A. Buchsbaum. 

Q - -- Buchsbaum, Brian Utley, Ross 

Miller, Aden Foley, William Kasser and Larry 

Mondragon -- sorry, Ms. Court Reporter -- were 

all commissioned by the board to investigate the 

billings and inferior work products, especially 

l'roskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 
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in relationship to the patent pool errors and 74 

missing copyrights. " 

Is that an accurate statement? 

A. Well, some of those names I don't 

recognize. 

(2 - Were these people who were 

commissioned by the board of directors to 

investigate Proskauer's billings? 

A. If I can rephrase that. 

Q - Sure. 

A. ~t several meetings, the magnitude 

of the Proskauer billings was discussed, and Si 

agreed to discuss those billings with Chris 

Wheeler, but there were no, there were no details 

or specifics regarding failure to complete work 

or work completed but not requested. 

Q . What about incompetence of work? 

A. That was never an issue. 

Q - What about patent pool errors and 

missing copyrights, was that ever an issue? 

A. Patent pool errors were not within 

the scope of Proskauer work. 

Q . What is a patent pool error? 

A. A patent pool is something that 

industry participants will create. For instance 
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and specifically in the MPEG area, there is a 75 

patent pool that Ken Rubenstein is personally 

involved with relating to licensing the usage of 

MPEG based intellectual property. And the reason 

this pool is established is because the licensors 

basically formed a consortium or a pool for the 

purpose of granting rights so that people in the 

industry could practice the collection of 

intellectual property, which was held across a 

number of different companies. So they form a 

pool and the pool collects the royalties and then 

distributes the royalties across the pool 

members . 

(1 . Was there ever patent pool errors? 

A. 'There was no such pool that Iviewit 

has ever been involved. 

Q . So were there any patent pool 

errors'? 

A. There was no patent pool. 

Q. Do you have any idea what Eliot 

Bernstein is referring to in his interrogatory 

answers? 

A. No. 

Q. Were there any missing copyrights? 

A. No. 
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I Q - Does Eliot Bernstein have patent or 7 6 

copyright experience? 

A. No. 

Q . Does Si? 

A. No. 

Q - The interrogatory answers refer to 

correspondence between Ross Miller and Proskauer 

relating to negotiating settlement to the 

overstated bill. It was agreed to settle at 

$100,000 but the deal was never consummated. 

1'11 ask you, Mr. Utley, are you aware of any 

settlement agreements like that? 

A. No. 

Q. Do you have any idea what 

Mr. Bernstein is talking about? 

A. No. 

Q. Do you know if Mr. Hersh ever 

entered into any agreements with Proskauer to 

settle the bills? 

A. If he did, it would have been with 

my knowledge and approval. 

Q. Do you know if -- I'm going to refer 

to another interrogatory answer, which I can't 

quote because it's not in context. It's 

responding to a question. 
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I I Do you know if there were any abuses 77 

by Attorneys Wheeler or Rubenstein with respect 

to NDA's for their respective clients or patent 

I I pools that they oversaw? 

A. I'm not aware of anything. 

I Q . Did the board ever -- well, I'm 

We asked Iviewit in Interrogatory 

, , 

going to quote this one because it's important 

that I do. 

, * I  

I I 

' ,  I understand? 

No. 15 if they ever complained to or otherwise 

notified Proskauer Rose that Proskauer allegedly 

, . 

I I 

I A. I understand. 

failed to perform any work, and they said yes, 

and we asked them to explain their communicating 

to Proskauer about these things; do you 

Q - Okay. The response, and I'll quote 

' i '  I it, was there were, quote, demands by the board 

I '  I to limit Mr. Utley and Mr. Wheeler from running 

" I up substantial bills without board approval. 

I I Mr. Utley was limited in incurring Proskauer or 

other expense items, especially whereas his 

far in excess for work Mr. Utley requested 

1 

I 

I 
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- 
F 

without board approval, end quote. Is that an 78 

accurate statement? 

A. No. 

Q. Were there ever demands by the board 

to limit your authority? 

A. Not my authority. There was 

requests to minimize the amount of work that 

would be allocated to Proskauer. And the problem 

that I had was that much of the work that was 

done by Proskauer was not requested by me but was 

requested by the Bernstein's. 

Q . So how do you characterize the 

statement that I just read to you? 

A. I think it's a misrepresentation.+ 
.& 

Q .  Did you ever allow Proskauer tp 

perform work without board approval, proper board 

approval, as I'm referring to this interrogatory 

answer? 

A. Well, day-to-day work does not 

require board approval. 

Q - I asked Iviewit in Interrogatory 17 

and 18 to list the particular invoices billed by 

Proskauer which they believe work was billed but 

not at Iviewit's request, and they specified some 

work and I want to run over it with you briefly. 
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They refer to Distance Learning, acquisition and 79 

merger work with New Jersey Distance Learning 

Company. Does that ring a bell? 

A. Urn- hum. 

Q. Did Proskauer do any work with 

respect to that? 

A. A small amount of work related to 

the potential structuring of a merger or 

acquisition on the part of Iviewit. 

Q . Who requested Proskauer to do the 

work? 

A. I did. 

Q. Did the Bernstein's know that 

Proskauer did that work? 

A. Yes . , 

Q . Did they ever complain about it? 

A. Si did not. Eliot did. 

Q -  What did Eliot say about it? 

A. Well, he didn't think that we should 

be involved in distance learning. 

Q . Would you describe that as a 

disagreement among management? 

A. Yes. 

MR. SELZ: Object to the form of the 

question. 
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By MR. PRUSASKI: 80 

Q .  Another category is setup 

corporations: I-Media, I-Learnit, InternetTrain, 

etc., name searches and trademarks. Did 

Proskauer do any type of work related to that? 

A. I'm not aware that they did. 

Q . Trademark applications is another 

category listed in the interrogatory answers. Do 

you know if Proskauer did any work related to 

trademark applications? 

A. Yes. 

Q . And I believe you previously said 

the New York office did? 

A. Yes. 

Q. Who requested that Proskauer do this 

work? 

A. It was started before I joined the 

company and it continued while I was involved 

with the company. 

Q . So who would have requested it 

before you joined? 

A. It was requested from the 

Bernstein's through Chris Wheeler. 

Q . Another category where Proskauer 

billed for work that it alleges was not performed 
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attendinq board meetings. Who requested 

Mr. Wheeler to attend Iviewit board meetings? 

A. This was a practice that started 

before I joined the company. 

Q - Was there ever a time where 

Christop:her Wheeler was asked to stop attending 

board meetings? 

A. No. No. The only exception to his 

presence was if subject matter would be discussed 

that he should be excluded from. 

Q . Do you think it's unreasonable for 

him to bill his time for attending a board 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

at Iviewit's request was Christopher Wheeler 81 

meeting for his client? 

A. No. 

Q. Another category is entire corporate 

organizations and reorganization were all 

recomrnenfded by Proskauer Rose and were to be 

small incorporation fees for setup of 

Mr. wheeler's corporate scheme, instead there are 

mass billings for this work. How do you respond 

to that statement? 

A. Well, the first two occurred before 

I joined Iviewit, but my understanding of what 

transpired is that Proskauer was first directed 
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to form a C-corp. Friends of the family -- 82 

Q. Directed by whom? 

A. By Bernstein's. 

Q. Okay. 

A. Friends of the family in Los 

Angeles, after the fact, strongly recommended 

that it be, the corporate structure be modified 

to an S-corp for tax purposes. So it was 

restructured into an S-corp. That was U-View 

fees. 

Then after I joined the company and 

we began to explore the capital markets, it 

became evident that an S-corp was a handicap and 

for investment purposes, we needed to be a 

C-corp. And so the board made the decision l.ate 

1999 to convert to a C-corp. 

The problem that we had to deal with 

and that compounded Proskauer's work effort was 

the complexity of the structure that had to be 

migrated that had been created with the S-corp 

and the multiple investments in the S-corp and 

Iviewit, LLC and preserving tax status for those 

investors in Iviewit, LLC. So we were migrating 

basically three companies into three new 

companies and preserving one company for 
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accounting purposes. 83 

Q. In Iviewit's answer to Interrogatory 

No. 20 in Subparagraph Roman Numeral X I  they said 

that several meetings were held with Chris 

Wheeler and Simon Bernstein, chairman of the 

board, regarding excessive billings and 

controlling Mr. Utley and Mr. Wheeler and the 

billings for personal conferences they held 

daily. How do you respond to that statement? 

A. We didn't hold personal conferences 

daily, and if we had personal meetings, they were 

not charged. 

Q. Is that a misrepresentation, then? 

A. That 's a mi~~representation., 

Q. The- answer to Interrogatory 20 in 

Subparagraph Roman Numeral XI, 11, it says: 

"Chris Wheeler agreed to investigate charges that 

Rubenstein and the name J-O-A-0, which I think is 

Joao . 

A. Joao. 

Q. Joao . 

A. Yeah. 

Q. Were forging and changing patent 

documents and leaving inventors off patents. 

Wheeler and Utley suggest using their friend 
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- 

William, D-I-C-K, and then it looks like it's cut 84 

off, Foley & Lardner to correct the gross 

negligence uncovered in Rubenstein/Joao work. 

How do you respond to that statement? 

A. Well, Rubenstein was never involved 

in any cf that work. 

Q. Is that a misrepresentation?* 

A. That's a misrepresentation, 

Q . Were there charges by you or anyone 

at Iviewit that Joao was forging and changing 

patent documents and leaving inventors off 

patents? 

A. No. 

Q . How do you respond to that 

statement? 

A. That it's inaccurate. 

Q -  Did you and Mr. Wheeler suggest 

using, who's described as your friend, at Foley & 

Lardner to correct gross negligence in the 

Rubenstein/Joao work? 

A. Well, Rubenstein, as I said, was not 

involved in the work. 

Q. Okay. I'm sorry, I shouldn't have 

said that, but I'm reading again off the 

interrogatories. 
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A. But it is accurate to say that when 85 

we brought in Foley & Lardner, who was referred 

to me by a person who was responsible for 

intellectual property for IBM for the entire Far 

East and who worked for me as an intellectual 

property manager, when we brought Foley & Lardner 

in, it was to assume control of the portfolio and 

to bring it up to a level that would be necessary 

for formal fillings. And in that process, we, 

you know, we discovered that there were some 

things that in hindsight should have been treated 

differently in the original filings. 

Q - Was there ever an agreement by 

Proskauer that they wouldn't bill over $5,000 a 

month or was that an estimate? 

A. It was a request by Proskauer to not 

ask for work that would involve more than $5,000 

of charges a month. 

Q . Were the Bernstein's aware of this 

request? 

A. Yes. 

Q . Did they continue to request work in 

excess of that amount? 

A. Well, I think it's very difficult to 

directly attach a work request to a specific 

' jt Carl & Associates (763)591-0535 or (800)591-9PCA (-722) . 



amount since it's, there's, the $5,000 is the 86 

product of a number of work elements, and no 

single work element would be identified with 

$5,000. 

Q .  Did Si or Eliot Bernstein ever want 

to get rid of Proskauer's Iviewit attorneys? 

MR. SELZ: Objection to form. 

MR. PRUSASKI: I'll rephrase it. 

I'll withdraw the question. 

By MR. PRUSASKI : 

Q. Who ' s.*Steven -Lamon;? 

A. I don ' t - know. hip. 

Q . Have you heard his-name before? , 

A. I ' ve .heard the name. 

Q . Did he everAVhave anything to "do with7 

. + "7 
^ -pl %. .-CI * - ,  ..- - " - 

Iviewit at the time when you worked there? 

A. No. - 

Q. He 6was,aexc~,,pf,4',~,e,e~t ,.at -any&pard 

meetings obviously?. . . _. ,).I " ,  

A. No : 

MR. PRUSASKI: I'm going to review 

my notes again for a minute. 

MR. SELZ: How you doing on time? 

MR. PRUSASKI: I'm getting to the 

end. I'm going over my notes. 
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MR. SELZ: Okay. What I would 87 

suggest is how about we see if we can finish you 

up, we take a lunch break and then I'll do my 

cross; how does that sound? 

MR. PRUSASKI: Sure. 

THE WITNESS: No, I can't do that. 

MR. PRUSASKI: You're strapped for 

time? 

THE WITNESS: Right. 

MR. SELZ: Okay, well, then we'll 

take a Eive or ten minute break and then we'll 

start right into the cross. 

MR. PRUSASKI: Okay. 

THE WITNESS: Okay. 

MR. PRUSASKI: (Looking through 

documents. ) 

By MR. PRUSASKI : 

Q. I believe you testified earlier that 

you had had at least a conversation with Chris 

Wheeler in the past about a discrepancy on a bill 

when you received it? 

A. What I discussed with him was the 

fact that it appeared that there was redundancy 

in the work effort, that is, more than one person 

involved in a particular work effort, so there 
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was dual billing for a particular task. 88 

Q - Was that only on one bill? 

A. It was, it was not on one bill, but 

on a particular piece of work. 

Q . Okay. And was that communication 

that you had with Mr. Wheeler in writing or oral? 

A. No, it was oral. 

Q . And did Mr. Wheeler resolve it to 

your sat isfaction? 

A. Yes. 

Q - You filed an involuntary bankruptcy 

action against Iviewit.com, LLC? 

A. Um-hum . 

Q - You have to answer yes or no. 

A. Yes. 

Q . Why is that? 

A. Because I was owed substantial 

monies by Iviewit which were unresolved. 

Q . And that action is pending? 

A. That -- there was a judgment, a 

bankruptcy judgment putting the LLC into a 

Chapter 7. 

Q . Are there any questions that I asked 

you today that you were unable to answer but you 

feel that Mr. Hersh could? I'm asking you that 
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because I'm planning to take his deposition in 8 9  

another week or so. 

A. I think Mr. Hersh handled specific, 

handled the accounts specifically, and so I think 

he might provide more detail than I might have 

been able to provide. 

Q . Did Mr. Hersh work at your 

discret ion? 

A. Yes. 

Q. Do you know where Mr. Hersh lives? 

A. He lives, he lives in Boca -- no. 

Yes, he lives in Boca. 

Q . Is it on Viastel? 

A. Yes. 

Q. Okay. V-I-A-S-T-E-L. Do you know 

what Mr. Kasser's role in the Iviewit companies 

is? 

A. Well, when I was there, he was 

employed as an accountant. 

Q. Do you know what he is now? 

A .. No. 

Q .  Did Mr. Kasser ever complain to you 

that Proskauer was submitting, or Proskauer was 

claiminq monies were due and owing on bills that 

weren't received by Iviewit? 
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A. No. 

Q. And I believe you testified that he 

had performed reconciliations at your request of 

the bi1l.s claimed by Proskauer to be due? 

A. That was his job. 

MR. PRUSASKI: I have no further 

questions. Can we take a short break, Steve, for 

the restroom? 

MR. SELZ: Yeah. I just need to -- 

give me, like, 15 minutes. I just need to catch 

something to eat before I pass out over here. 

MR. PRUSASKI: Can you stick it out 

for 15 minutes? 

THE WITNESS: Yeah, I suppose. 

MR. PRUSASKI: Do you know how long. 

your cross is going to be? 

MR. SELZ: I don't know. I mean, it 

could be a little bit but it's not going to be 

huge. 

MR. PRUSASKI : Okay. 

MR. SELZ: And it will obviously 

depend on what comes up during the cross too, but 

I'll -- 

MR. PRUSASKI: We're off the record. 

(Whereupon, a break was taken from 
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11:50 to 12:09.) -- 91 

EXAMINATION VIA TELEPHONE 

By MR. SELZ:  

Q . Mr. Utley, you're still under oath. 

A. Yes. 

Q - Okay. My name is Attorney Steve 

Selz. I represent the defendants in this action, 

Iviewit. And let me start out by saying that I'm 

g ~ i n g  to refer to the Iviewit companies the way 

that Mr. Prusaski did, that is, when I say 

Iviewit, I mean the totality of all the 

companies. If I wish to break it down into a 

more specific entity, I'll tell you the specific 

entity we're talking about. 

A. Okay. 

Q -  Great. You had indicated in your 

earlier testimony, Sir, you had had your 

deposition taken about seven or eight times 

before, I believe you said. 

A. I said four our five. 

Q . Four or five. Can you tell me what 

cases that was in or what that was involving, 

please. 

A. Is that relevant to this deposition? 

Q. Well, I have a right to know what 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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your experience is with lawsuits, if you're 92 

involved with anything personally concerning 

Iviewit, whether or not you've ever given a 

deposition or not. 

A. These were cases of insurance 

liability. 

C . Was it personal injury actions, 

something for you personally or was it something 

else? 

A. I was not personally involved in the 

injury, but there was an injury claim in at least 

two of the depositions. 

Q . How about the other depositions, the 

four depositions, what were those involving? 

A. Oh, I was deposed as a witness in an 

IBM suit. 

Q. What was that suit involving more 

specifically? 

A. It was involving a suit by Data 

General against IBM. 

Q . And was it suit over a contract? 

A. It was suit over patent 

infringement. 

Q . And Data General was alleging patent 

infringement against IBM? 
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year that lawsuit took place? 

A. Well, I was deposed, it was about 

five years ago. 

Q. About 1997 or thereabouts? 

A. Yeah, thereabouts. 

Q . Okay. And do you recall what court 

A. Yes. 93 

Q. And were you an employee of IBM at 

the time that you gave that testimony? 

A. No. 

Q . And who were you an employee of at 

that time? 

A. I was deposed as the person 

responsible for the product which was claimed to 

be infringing on Data General product patents. 

Q - Okay. And you were the person, the 

IP person, the IP person responsible for that 

particular product that Data .General was claiming 

was infringing? 

A. I was the general manager of that 

product group. 

Q. Okay. Were you named personally in 

that lawsuit also or just the corporation? 

A. Just the corporation. 

Q. Do you have any recollection what 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
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A. It was taken in New York. 

I 

I 

, I  

I Q . In New York. Okay. Now, going back 

or where the site of that lawsuit was? 94 

A. No. 

Q - Was it in the federal court or state 

court? 

A. I don't know. 

Q - Was your deposition taken in the 

Sate of Florida -- 

A. No. 

Q . -- or taken elsewhere? 

I background information about your education. If 

I 

I ,  

to something that Mr. Prusaski started but I 

don't think he completed with was some of your 

I 

A. I don't have a degree. 

you can just tell me from undergraduate onward 

I . 

I '  

Q . Okay. 

A. I attended Weaver State University, 

what your educational background is, Sir, schools 

you attended, years of attendance and degree. 

I I which was then Weaver College, 1950. 

Q. Okay. 

A. San Fransisco City College, 1957, 

I 
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.L 

I 1958. 

Q .  Okay. And you graduated from San 



l'roskauer Rose, et al. vs Iviewit .Corn, Inc., et al. 8/22/02 
- 

Francisco College or did not? 95 

A. I don't have a degree. 

Q .. Okay. So you never completed your 

course at San Fransisco then? 

A. Right. 

Q. With regard to your employment 

experience, you had stated your employment with 

IBM. What years was that from, Sir? 

A. 1955 through 1992. 

Q -  92. And your first employment with 

IBM in 1955, what position was that in if you can 

recall? 

A. I was employed as a customer 

engineer-. 

Q. All right. +nd after that, you were 

promoted to what position? 

A. In 1960 I was promoted to 

development engineer, electrical engineer. 

Q. At that point, were you supervising 

a staff or working with other engineers below you 

at that point? 

A. I was involved in design of a 

computer. 

Q .  Were you the leader of any design 

team or were you just an individual engineer 
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working as part of a team? 96 

A. I was part of a team. 

Q. How about after your role as a 

design engineer, then, in 1960, what were you 

promoted to next? 

A. I was promoted to, well, through a 

variety of steps, up through senior engineer. 

Q . Okay. 

A. And assumed management 

responsi-bility in 1965. 

Q. Okay. 

A. And assumed product management, 

product management responsibility in 1970, 1969. 

Q . 1969, okay. 

A. By that, product management 

responsibility in IBM parlance was I had 

worldwide development and profit responsibility 

for a specific product line. 

Q . What product line was that in 1969? 

A. That was for IBM Small Scientific 

and Process Control Systems. 

Q - And after that, what was your next 

promotion or next move in IBM? 

A. My next move was in 1974. I assumed 

responsibility for one of IBM's leading, most 
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advanced computer development programs. 97 

Q . Okay. 

A. As a systems manager. 

Q - I'm sorry, after that? 

A. That was, that product became the 

System 38, one of IBM's cornerstone products. 

After that I assumed, was named 

director of Architecture and Technology for IBM's 

Systems Division, responsible for the technology 

direction and architecture for products in five 

laboratories. 

Q. And how many people at that point 

did you supervise, Sir? 

A. Well, I'm supervising the work 

product of five laboratories. 

Q. Okay. So several hundred employees 

at that point? 

A. That would be probably in the range 

of 1,500 development employees. 

Q. And after that? 

A. After that, I became the general 

manager of IBM's Biomedical Business Unit. 

Q. Okay. Did you have any particular 

experience in the biomedical field or was it just 

a promotion based on your past experience within 
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that? 

A .. Yes. 

Q .. And what year about was that in? 

A. That was in 1984. 

Q. Okay. And after that, you said you 

started another project introducing the PC to 

Europe, was it? 

A. Yes. 

Q. And what position did you hold with 

the corporate structure? 98 

A. It was based upon my past 

experience. 

Q . And how about after that, Sir? 

A. I sold that business and then I 

assumed responsibility for the introduction of 

the PC in Europe. 

Q. Okay. So you sold the biomedical 

business that IBM had developed as part of some 

kind of purchase by another entity; is that what 

happened? 

A .. Yes. 

Q .. What entity was that that purchased? 

A .. I can't reveal that. 

Q .. Okay. Is there some kind of 

confidentially that prevents you from disclosing 
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regard to that? 99 

A. I was group director for PC programs 

in Euro~e. 

Q . And how long did that position last? 

A. Well, that position grew over time 

until 1988 when I had, at that time I had 

responsibility for all of IBM's medium and small 

systems in Europe, including manufacturing and 

marketing. 

Q. Okay. And that was through 1988 or 

thereabouts, you said? 

A. That was through mid 1988. 

Q. After that, what was the next step 

in IBM? 

A. Then I assumed.responsibility for 

the personal computer development worldwide based 

in Boca Raton. 

Q - And your employment with IBM ceased, 

you said, about in 1992? 

A. Yes. 

Q . And what was the reason for the 

ceasation of your business relationship with IBM? 

A. I retired. 

Q . Okay. Now, after IBM, what was your 

employment or where were you employed? 
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A. I had a consulting business. 100 

Q - What was the name of that consulting 

business? 

A. Premier Connections. 

Q. Premier Connections? 

A. Um-hum. 

Q. Okay, Where was that based? 

A. That was based in Boca Raton. 

Q. What sort of consulting did that 

business do? 

A. Basically the application of 

computers in business. 

Q. Did you actually sell hardware or 

was it software or was it a combination of that 

plus consulting? 

A. It was consulting. 

Q. Okay. So you weren't actually 

selling any product; you were consulting with 

companies about establishing their own computer 

systems in-house; was that what it was? 

A. Yes. 

Q -  And what was the business location 

for Premier Consulting? 

A. It was my home address in Boca 

Raton. 
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Q. What's that? 101 

A. Beg Pardon? 

Q. What was that address, sir? 

A. That was 1930 Southwest Eighth 

Street. 

Q . Okay. And how long did you operate 

Premier Consulting? 

A. I'm still doing it. 

Q. Still doing it; it's still active, 

okay. Are there any other employees of Premier 

Consulting other than yourself? 

A. No. 

Q . Have there ever been any other 

employees of Premier Consulting other than 

yourself!? 

A. No. 

Q. Have you ever had any work or did 

any work for a company called Diamond Turf Lawn 

Mower? 

A. I did. 

Q. When was that? 

A. That was about 1995 until mid 99. 

Q .  Were you actually employed by 

Diamond Turf Lawn Mower? 

A. Yes. 
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that in your previous -- 

A. I'm sorry, yes. 

Q . Okay. And what did you do at 

Diamond Turf Lawn Mower? 

A. I was president. 

Q. You were president. For the full 

four years? 

A. Yes. 

Q - Okay. 

A. My recollection is a little hazy. 

It could have been 95, 96 when I started. 

Q. Okay. So you were president of this 

company for approximately three to four years? 

A. Yes. 
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Q. Okay. You just failed to mention 102 

Q . And what was your role at Diamond 

Turf Lawn Mower as president; what did you do? 

A. I ran the company. 

Q. Did you take on the position not 

only of president but also as CFO or anything of 

that nature, or you just did strictly like a 

chief operating officer; what was your role 

exactly? 

A. I suppose you could consider it to 

be a cross between a chief operating officer and 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) - 



something that you had specific knowledge of 

outside of your employment with IBM? 

A,. Both. 

Q. This was noc engineering of 

electrical components; this was engineering of 

C! . And what did Diamond Turf Law Mower 

do; what sort of company is that? 

A. It produced maintenance equipment 

for golf courses. 

C! - Okay. And were you working also 

doing engineering for the company as well? 

A.. Yes. 

Ci . And that engineering capabilities 

that you have, was that something you garnered 

through your employment with IBM or is that 

f'roskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8 / 2 2 / 0 2  - 
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mechanical systems; is that what this was? 

A. Every, virtually every mechanical 

system has an electrical component. 

Q. Okay. 

A. And a hydraulic component in this 

particular case. 

Q . And when did you -- when you ceased 

worked with Diamond Turf Lawn Mower, was that an 

amicable leaving or was there some problem or did 
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integration of hydraulics into a mechanically 

everything work out okay with that? 104 

A. Well, there was a, there was a 

dispute over intellectual property. There was no 

intellectual property agreement in my employment 

agreement and there were certain inventions that 

I made that we were unable to resolve ownership 

of. 

Q . Okay. So these were inventions that 

you developed while you were employed by Diamond 

Turf Lawn Fower? 

A. Yes. 

Q . Okay. Can you describe those 

inventi'3ns to me. 

A. They related to hydro-mechanical 

equipme-nt . 

Q -  Okay. What exactly with hydraulic 

mechanical equipment? 

A. How much detail you want me to go in 

to? 

Q -  Well, were they related somehow to 

the operations of the hydraulics of the equipment 

or were they strictly mechanical? 

A. They related to a hydro-mechanical 

system, which means that it involves the 
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operating piece of equipment. 1 0 5  

Q . Okay. And that's what all these 

patents, or were all these patents or were all 

these inventions, rather, the subject of? 

A. Yes. Almost all the equipment that 

Diamond Turf produced or was involved with was 

hydro-mechanical. 

Q . Are there any current patents or 

patents pending or applications for patents on 

I I A. I'm not aware of any one. I 

I 

1 1  

I 

I ,  

I I 

these things that you hold? 

A. No. 

Q. Who holds the patent rights or if 

there are any patent rights, who has applied for 

those? 

I 

I f !  1 this point? 

Q . So you're not aware of any one 

I 

A. No. 

making claim to these intellectual properties at 

assuming that Mr. Wheeler was the one who 

, 

I introduced you to the company. 

Q . When were you first introduced to 

Iviewit or its products by Mr. Wheeler? I'm 

A. Yes. 

Q. And when was the first time that you 

- - - 
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got introduced to Iviewit by Mr. Wheeler? 106 

A. I believe that was July of 99. 

Q . And what exactly did Mr. Wheeler 

tell you about Iviewit? 

A. Well, he, as I recall, he told me 

that he had a client who had some very 

interesting intellectual property in the field of 

computer based graphics and would I have an 

interest, potential interest in learning more 

about it with the thought of potentially becoming 

involved with the company. He told me that he 

had been asked to assist in organizing the 

company and he was looking for someone with a 

technology background who could run the company. 

Q - Okay. Did you know Mr. Wheeler 

prior to him contacting you about Iviewit? 

A. I did. 

Q - And when did you or how did you 

first come to know Mr. Wheeler? 

A. He -- my first contact with 

Mr. Wheeler was when he came to visit me as 

general manager of IBM Boca Raton on a, with a 

client on a question of adjoining property. 

Q . Okay. So he had a question 

regarding an adjoining property? 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA.(722) 
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A. Right. 107 

Q . Was it something dealing with some 

real estate that was located next to IBM's 

facilities; is that what you're -- 

A. Yes. 

Q - I just want to make sure I 

understand your answer. 

A. Yes. 

Q. Okay. 

A. At that time I was responsible for 

about $4 million worth of office and development 

laboratory space. 

Q .  Okay. And Mr. Wheeler's, one of 

Mr. Wheeler's clients had some interest in some 

of this adjoining laboratory space or real estate 

that you had some kind of control over? 

A. I didn't have any control over it, 

but he ,wanted to review their plans, you know, 

from the standpoint of would there be any issue 

with their plans from the standpoint of IBM. 

Q . Okay. And what year was that again 

that you said you first met Mr. Wheeler? 

A.. I didn't, but I think it was in 

1990. 

C! . 1990, okay. So you knew him for at 
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least nine years before you were introduced to 108 

Iviewit then? 

A. Yes. 

Q. Did you keep up any communications 

with him or talk to him on a regular basis? 

A .. Well, we had a mutual friend, as it 

turned out, and we were involved in local 

philanthropic activities together, so we, yes, we 

had fairly frequent contact. 

Q. Okay. Could you say, then, that you 

developed a friendship of sorts with Mr. Wheeler? 

A. Yes. 

Q. Other than socially and through your 

immediate contact through IBM, did you know 

Mr. Wheeler in any other setting? 

A. No. 

Q . No other business dealings, no other 

representation by yourself of Mr. Wheeler, 

nothing of that sort? 

A. Well, I don't know how you want to 

classify being on the same board. We were both 

on the philharmonic board. We were both involved 

with Community Hospital. I recruited him to 

Florida Atlantic University Foundation Board, 

which I chaired. 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 



Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

Q. Okay. Other than that, he never 

represented you as an attorney; he never 

represented you in any case, nothing of that 

sort? 

A .. No. 

Q .. Now, when Mr. Wheeler first 

introduced you to Iviewit, did he specify, other 

than what we've already discussed, the purpose 

for his introduction? Did he talk to anything 

about a scope of employment or what your purpose 

would be at the company, other than what you've 

already described? 

A. No. He said he was looking for 

someone with a technology background who had the 

potential to run the company. 

Q. Now, with regard to Eliot Bernstein, 

Jude Resario and Zakirul Shirajee, am I 

pronouncing that correctly? 

A. Why don't you spell it. 

Q .  Let's see, I got Z-A-K-I-R-U-L, last 

name is S-H-I-R-A-J-E-E. Do you remember meeting 

with those gentlemen, Eliot Bernstein and Jude 

Resario and Zakirul Shirajee? 

A. At a later point in time, yes. 

Q. Okay. What was the time that you 
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met with them? 110 

A. It was after I agreed to join the 

company. 

Q. Okay. So that was in the latter 

part or the middle part of 99? 

A. That was late August 99. 

Q . And what exactly were meetings 

consisting of when you met with those three 

gentlemen? 

A. Well, Eliot introduced them to me 

and introduced them as having worked with him on 

feasibility studies relative to his invention and 

he indicated that perhaps we should consider them 

for employment by the company. 

Q - Okay. Did he ever mention to you 

anything of their status as any inventors of any 

IP or anything of that sort? 

A. Well, they were, I believe, they 

were named on several of the provisional patent 

filings that had already been made. 

Q. If you could, I mean, since you were 

acting as president of the Iviewit entities, I'm 

presuming that you're aware of all the inventions 

or all the intellectual properties for which 

Iviewit has filed patents; would that be a 
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correct statement of fact, up until August, 

during the term of your employment? 

A. Yes. 

Q. Okay. If you could, please describe 

for me those inventions or those intellectual 

properties for which Iviewit has filed patents or 

has made application for patents of which you're 

aware. 

A. Well, I have not looked at those 

patents for a considerable period of time, but in 

general,, the patents fall into two basic 

categories. One is a patent relating to images 

and imaqes transmitted over the internet, and the 

other category is relating to videos which are 

compressed and transmitted over t.he internet. 

And the point of the patents is, the 

distinguishing characteristic of the patents is 

the fidelity with which those images and videos 

can be received over the internet. 

Q. Now, we've got a couple of questions 

relatinq to that. So you gave me the two basic 

categorfies. How many different patents are 

involved or how many different applications for 

patents are involved in these technologies that 

you've described? 
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A. I think there are about seven. 112 

Q. Seven of them. How about something 

to do with zoom and pan imaging; is there 

anything specific with regard to that, that was 

patented or for which a patent was sought? 

A. Yes. 

Q. Okay. And do you know whose name 

that patent or patent application is held in? 

A. Well, there are two or three of 

them, as I recall. And on at least one of those, 

the names of the original members on the 

provisional applications are included, but on one 

or two of those, my name is included because of a 

material contribution which I made in terms of 

reducinq.to a mathematical formula the whole 

process of converting analog images to digital 

images dnd scaling those digital images for 

zooming and panning. 

Q . Okay. And you came up with this 

mathematical formula, that's your contribution to 

the invention? 

A. Yes. And that became integrated 

into the final formal patent application. 

Q -  And that -- was that, was that 

mathematical computation based on any specific 
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training that you've had or maybe you -- you did 113 

indicate that you had any degree in mathematics. 

Is that something that you have some experience 

from from some other portion of your employment 

or background? 

A. I have training and experience in 

mathematics. 

Q. I'm sorry. 

A. I say I have training and experience 

in mathematics. 

Q . How about in the scaling video 

invention; is that part of what you've already 

described? 

A. That is readily derived from a 

mathematical background. 

Q . How about the remote control video 

applications? 

A. That's different. 

Q. Okay. Now going back to -- 

A. What -- 

Q. -- the patent dealing specifically 

with remote control applications. 

A. What I did there was I established 

the fact that the design point that Eliot had 

discovered in optimizing the quality of the 

- 
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picture that would be transmitted across the 114 

internet at a given speed, I identified that 

which he had discovered by an ad hoc process; I 

discovered the structural basis for that 

optimization. 

Q - Okay. So that was something that 

was outside the scope of what he had already, 

what Eliot had already discovered? 

A. It really established why it worked. 

Q - And is your name on any patent or 

patent application with regard to that particular 

technology? 

A. It possibly is. I don't recall how 

many of those my name is on since I didn't keep 

any of those records. 

Q. How about camera zoom applications? 

A. Okay. How about camera zoom 

applications? 

Q -  Is there any patent or patent 

application dealing with camera zoom 

applications? 

A. Not specifically. It was, it was 

determi:ned that there is a correlation between 

the zoom and pan that had been developed and what 

is being used in cameras. 
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Q - Okay. And the correlation was for 115 

development of future cameras or was that simply 

an observation that was made? 

A. It was an observation that current 

camera technology incorporates zoom and pan 

technology. 

Q. Okay. How about any patent or 

patent applications dealing with scales video or 

zoom video imaging applications other than what 

we've already discussed? 

A. Without looking, and I apologize for 

this, without looking at the specific patent 

filings by name and number, I think, you know, 

we're n3t really going to be able to get much 

further on this discussion. 

Q . Okay. 

A. I don't want to put you off at all, 

but I just want to say that to pursue a detailed 

questioning in this specific area, I need to be 

able to refresh my mind with what is in the 

record. 

Q. Okay. And are those documents that 

you hav'e in your possession someplace? 

A. No. 

Q . You don't have any of the paperwork 
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1 r with reqard to Iviewit or any of the intellectual 116  

properties we've already discussed? 

A. None. 

I Q - Are there any other patents that you 

hold in your name other than the ones that we've 

already discussed? 

A. Yes. 

Q. What would those be? 

A. Well -- 

Q. The best of your recollection. 

Obviously I can't have you guessing but at the 

same time, if you can recall them, you should be 

able to provide me with that information? 

MR. PRUSASKI: Is that question 

asked'as to him personally? 

I MR. SELZ: Yes. 

I MR. PRUSASKI: All right. Let me 

just interpose an objection as to relevance to 

that line of questioning. 

I MR. SELZ: Okay. 

By MR. SELZ: 

Q . You can go ahead and answer the 

question. 

A. Okay. My last formal patent was 

issued, I believe, in 1997. It was filed by IBM 
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on, it was a result of some work I did with IBM 117 

that rel-ates to the ability to digitally 

recognize writing by a stylus on a surface. You 

may recognize it in palm devices. 

Q. Okay. With regard to that, that was 

obviously prior to your employment with Iviewit; 

is that correct? 

A. Yes. 

Q. Has there ever been any things that 

you've either sought a patent for or applied for 

a patent since your employment with Iviewit? 

A. No. 

Q . Are you aware of any copyright, 

trademark or patent applications for either cable 

system, set top boxes or anything related that 

are similar to those of the technology that 

Iviewit owned or made application for? 

A. No. 

Q . Do you have any knowledge of any 

other patent or patent application, intellectual 

property that might infringe upon patents or 

applied for patents for Iviewit? 

A. No. And just to parenthetically 

state, I have studiously avoided anything which 

might appear to be or be in any way connected 
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A. Only of a personal nature. 

Q - And when was the last time you met 

with him? 

A. About three weeks ago? 

Q. And where was that? Was that here 

down it south Florida? 

A. Yes. 

Q - And what was the purpose for your 

trip down here? 

A. Is that, is that -- I have to ask 

this question, I'm not trying avoid it, but is 

that anything to do with this interrogatory? 

with that work. 118 

Q . Have you had any discussions or had 

any meetings with Mr. Wheeler after your 

ceasation of employment with Iviewit? 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

- 

Q. Well, it does have to do with the 

person who introduced you to the company so 

certainly it's relevant to find out what your 

relationship is. 

A.. Well, let me just say this, that my 

visit to Boca Raton had nothing to do with 

Mr. Wheeler in any event. It was, we got 

together on a social basis as a circumstantial 

opportunity based on being there. 
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- 

MR. PRUSASKI: I'll withdraw my 

objection then. 

THE WITNESS: Mr. Wheeler has always 

represented himself to me on these matters as 

being unskilled and this not being his primary 

our line of business. 

. SELZ: 

Q . Mr. Wheeler is a real estate 

attorney; he's not an intellectual property 

focus 

By MR 

C - Now, if you could for me, Sir, when 119 

you first met with Mr. Wheeler back in 1999, did 

you discuss corporate strategies or strategies 

for Iviewit from a patent perspective or 

trademark perspective? 

MR. PRUSASKI: Object to the form. 

By MR. SELZ: 

Q - You can go ahead and answer. 

MR. PRUSASKI: Just to let you know, 

you said when you first met with Mr. Wheeler in 

99. Is that with respect to Iviewit? 

MR. SELZ: Yeah, it's with respect 

to Iviewit. That's why I said 99. 

MR. PRUSASKI: Okay. Well, it 

confused me so I'm just clarifying. , 

MR. SELZ: Okay. 
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attorney? 120 

A. Right. He's a corporate attorney. 

Q - So he does corporate work, not 

intellectual property work? 

A. That's my understanding. 

MR. PRUSASKI: Objection. 

By MR. SELZ: 

Q . Is it your understanding that 

Mr. Wheeler primarily is not an intellectual 

property attorney? 

A. That's my understanding. 

Q - And he had indicated to you that he 

did not have experience in that particular area 

of intellectual property; is that a true and 

correct statement of fact. 

A. That is a correct statement of fact. 

That is why I involved in the beginning 

Mr. Rubinstein as a consultant on that question. 

Q . Okay. And Mr. Rubenstein was with 

what law firm? 

A. Proskauer Rose. 

Q .  
Q-iwa=,,,,,,MMsb-axT was with Proskauer ,,&,'&&Ts-,lkd Rose ... in - ... New . . 

York? - 
U.* L. '. 

A. I 

Q . H iig:'the %hake, term, - he 
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I was doing work, Mr. Rubenstein was doing work-for 121 

Iviewit? 

A. I1m.not aware -- other than 

referring Iviewit to Meltzer, Rubenstein never 

did any work for Iviewit.' 

Q - Okay. So Rubenstein's sole role, 

from what you understand, is he referred Iviewit 

to the Meltzer Law Firm in New York? 

A. Yes. 

Q. Was he ever part of an advisory 

board member or was he an advisory board member 

to Iviewit? And we're talking about 

Mr. Rubenstein. 

A. I have never used him as an advisory 

board member? 

Q . Are you aware of whether or not he 

ever attended any board meetings with the 

directors of Iviewit? 

A. He never attended a board meeting. 

I've never met the man. 

Q. In regard to meetings with Proskauer 

Rose, did you have any meetings with Proskauer 

Rose concerning their retainer by Iviewit? 

A. Only in the final weeks of Iviewit's 

presence in Boca Raton. 
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- 

Q . And when say Iviewit here, I mean 

Iviewit, LLC. I guess that's Iviewit.com, LLC is 

what it was technically, wasn't it? 

A. Yes, I believe that's right. Well, 

there was both an Iviewit, LLC and an 

Iviewit.com, LLC. 

Q. Okay. And what was the distinction 

between the two? 

A. Iviewit, LLC was the parent company 

Q. You never met with them to sign any 122 

agreement for a retainer from Proskauer Rose? 

A. That's correct. 

Q. Mr. Utley, were you working with 

Iviewit.com on or about September 8th, 1999? 

A. I'm sorry, would you give that date 

again. 

Q - September 8th, 1999. 

A. Yes. 

Q . Okay. And you were in what position 

at that point in time? 

A. President and COO. 

Q . Do you ever recall receiving a 

letter from Proskauer Rose confirming a retainer 

of Proskauer Rose by Iviewit? 

A. Uuh-- 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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and Iviewit.com, LLC was the operating company. 

Q - I thought Iviewit.com, Inc. was the 

operating company? 

A. That was as of the end of 1999, 

December- the 31st: 

Q . So Iviewit, LLC was the parent 

company? 

A. Yes. 

Q . And then all these other companies, 

all the other Iviewit companies derived their 

existence from Iviewit, LLC? 

A. There was one subsidiary company at 

that time which was Iviewit.com, LLC. 

Q. Okay. 

A. There was a holding company, U-view, 

which represented 95 percent of the stock holders 

and was an S-corp. 

Q. Now, I'm going to try to see if I 

can jog your memory once. Do you ever recall 

having any conversations with Mr. Wheeler 

specifically about a retainer of Proskauer Rose 

by Iviewit, LLC? 

A .. Well, Chris has put in front of me 

a, excuse me, a letter of September the 8th from 

Chris Wheeler. 
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MR. PRUSASKI: Is that all right, 124 

Steve? 

MR. SELZ: That's fine. 

THE WITNESS: Which detailed the 

engagement agreement between the companies. 

Maybe it's my problem, but I did not consider 

this to be a retainer since there were no fees 

that were escrowed in this relationship. 

By MR. SELZ: 

Q .  Okay. But it talks about, and I'll 

refer to you the second paragraph of that. 

MR. SELZ: And we might as well, 

since he's being examined about it, get it marked 

I as Defendants No. 1. 

MR. PRUSASKI: Okay. 

(Whereupon, Defendant's Exhibit 

I No. 1 was marked for identification) 

Q. If you'll note the second paragraph, 

Sir, what does that talk about specifically; if 

you could read that for me? 

A. Well, he talks about fees. 

Q. Right. It talks about the rate 

that's going to be charged; is that -- 

L- Yes. 
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Q. And it talks about the fact that it 125 

will vary depending on which attorney is going to 

be been engaged with what particular services. 

A. Yes. 

Q. And you didn't consider this a 

retainer or engagement agreement? 

A. Well, and I apologize, in my, in my 

mind, the retainer involved establishing an 

escrow amount, whereas this, as an engagement 

agreement, was an agreement to perform work, but 

there was no escrow involved. So I, you know, if 

I have an incorrect understanding of retainer, I 

apologize. 

Q. I'm not going to bother you about 

that particular portion. What I'm more concerned 

with is, look on page 2, if you could for me, on 

the second, second paragraph; it's actually only 

a one-sentence paragraph. 

A. The which one? 

Q . The second, the second paragraph, 

the first complete line. It's a single line. 

It's on the second page. 

A. It says we are waiving a retainer at 

this time? 

Q. Correct. 
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A. Yes. 126 

Q . Does that address your concerns 

1 about whether or not there was some discussion as 

1 to a retainer? 

I A. Well, it says the retainer is being 

1 retainment; it's a letter of engagement. But, 

6 

7 

again, if I have a misunderstanding as to what 

this all means, then I apologize. 

waived. So, again, in my poor English, there is 

no retainer involved. So this is not a letter of 

Q .. Okay. The engagement agreement, was 

l2 I this -- let me rephrase that. 

In your opinion, Sir, was this the 

contract between Iviewit and Proskauer Rose for 

the providing of legal services? 

A. Oh, yes, no question. 

Q.. An your time of signing this, you 

were acting on behalf of Iviewit, LLC; is that 

correct'.' 

A, Yes. 

Q. Okay. And the services that were 

provided by Proskauer Rose, which are the subject 

of this litigation, arose from this agreement; is 

that correct? 

A. Well, again, pardon my ignorance, 
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but the services began in January of 1999 and 127 

this si:nply formalized the continuation of those 

services, but this did not represent the 

initiation of those services. 

Q - Well, let's go back to -- 

MR. SELZ: If you could, Chris, if 

you could do me a favor and just hand him 

Defendant's No. l? 

MR. PRUSASKI: I put all the 

exhibits in front him now. 

MR. SELZ: Thank you. ' 

MR. PRUSASKI: Defendant's or 

Plaintiff's? 

MR. SELZ: Plaintiff. 

MR. PRUSASKI: Okay. 

By MR. SELZ: 

Q. I want to refer you back to what's 

been marked as Plaintiff's Exhibit No. 1. That's 

the Amended Complaint that you testified to 

earlier. You said you have never, you never seen 

the complaint, but you testified, I believe, that 

you had seen the invoices which are attached as 

Exhibit A to that Amended Complaint; is that 

correct? 

A. Yes. 
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Q .. Okay. And these are dated when? 128 

These are dated starting January 31st, 2000? 

A. Well, yes, the first invoice 

attached is dated January 31st, 2000. 

Q. Right. And that postdates this 

document that's been marked as Defendant's 

Exhibit No. 1; is that correct? 

A. I guess so. 

Q. Okay. By about somewhere around 

four months; is that correct, Sir, from September 

99 to January 2000? 

A. Yes. Yeah, it's closer to five 

months than four months I guess, but -- 

Q. In the meantime, going back to this 

what's heen mar,ked as Defendant's No. 1, was it 

the intention at the time you signed this 

retainer, we'll call it, or engagement, that it 

covered the relationship between Proskauer Rose 

and Iviewit for the providing of legal services? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: There's an objection. 

What -- 

MR. PRUSASKI: No, please answer, if 

you will. 

THE WITNESS: Oh, okay. Yes, I 
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believe it fairly states my understanding of what 129  

the relationship would be. 

By MR. SELZ: 

Q .  And it was intended to cover the 

representation, the legal representation by 

Proskauer Rose of the Iviewit entities, correct? 

A. Yes. 

Q. Now, did Proskauer Rose at any point 

in time receive either directly or indirectly any 

interest in any of the Iviewit companies? 

A. I believe that the Bernstein's 

granted a certain number of shares to Proskauer 

Rose at some point in time I don't recall. It 

was prior to my involvement with the company, but 

I believe that there was an allocation of shares 

to Proskauer Rose by the Bernstein's. 

Q . Okay. And that's -- to your 

knowledge, does Proskauer Rose still hold 

interest? 

A. Yes. As far as I know. I, 

obviously I haven't been involved from some time. 

Q . I'm just asking to the best of your 

knowledge. 

A. Yes. 

Q. With regard to the engagement 
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A. I can't answer that from 

recollection; although, I do know that copies of 

this agreement were available to the primary 

board members at that time. 

Q. Okay. Well, that really wasn't my 

question. I wanted to know whether or not you 

had any recollection of discussions or approval 

of it. And you're telling me that you can't 

recall? 

A. Well, let me see if I can respond in 

maybe a tangential way. At the Bernstein's 

insistence, Chris Wheeler was always invited to 

and expected to participate in board meetings. 

Q. Okay. So he was always invited to 

board meetings. 

A. Right. And there was a longstanding 

relationship between the Bernstein's and 

Mr. Wheeler in bringing the, in creating the 

agreement, was that ever the subject of any 130 

meeting of the board of directors of Iviewit? In 

other words, was it ever discussed at any meeting 

of the board of directors prior to you executing 

it on or about September 8, 1999 or receiving it 

on or about September 8th, 1999 to confirm your 

agreement? 

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 
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company and providing services to the company 131 

prior to my joining them. 

Q. So prior to 1999, September 1999 or 

August when you joined the company or 

thereabouts, there was a longstanding 

relationship between Mr. Wheeler and Iviewit; is 

that what you were saying? 

A. Yes. 

Q. How longstanding a relationship was 

that? 

A. As I mentioned earlier, I believe it 

goes back to about January of 1999. 

Q -  Okay. So about eight months or so 

before you joined the company? 

A. Yes. 

Q . Are you aware of any other 

agreements that are in writing between Iviewit 

and Proskauer Rose for the providing of legal 

services? 

A. No. 

Q. Were there any other agreements, 

other than the agreement marked as Defendant's 

No. 1, which engaged Proskauer Rose to represent 

Iviewit? 

A. I'm not aware of any agreements in 

Pat Carl & ~ssociates (763) 591-0535 or (800) 591-9PCA C722) 
.L 



Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 

I 

this form; however, I would just comment that 132 

clearly Proskauer Rose had been engaged by the 

Bernste1-n family to perform this work, which 

amounted to almost $300,000 worth of billable 

work before I joined the company. 

Q. Okay. Now, wait. Now, the 

companies that that work was done for, though, 

Sir, that was Iviewit, LLC; is that correct? 

A. And so it was in -- and Iviewit, 

Inc . and U-View. LLC . 

Q. Okay. 

A. All of those. 

Q .  Iviewit, LLC. 

A. Which represented the sum of all the 

companies involved in Iviewit. 

Q. Okay. And these other companies, 

the Iviewit. corn, Inc. the Iviewit Holdings, Inc. 

and Iviewit Technologies, Inc. were all formed 

subsequent to September 8th, 1999; is that 

correct? 

A. They were formed subsequent to 

December the 30th, 1999. 

Q -  Okay. So they were all formed 

subsequent to this written agreement September 

8th? 
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iteration of corporate structuring that Proskauer 

Rose had gone through and only the first one that 

I had been involved with. 

0 - Okay. But there were no other 

agreements, you were not privy to any other 

agreements between Proskauer Rose and Iviewit 

with regard to any other agreement for 

engagement; is that correct? 

A. That's correct. 

0 . And you were at all times, from 

August of 1 9 9 9  through your last involvement in 

the company, which was, if you recall, what was 

the last date of your involvement with Iviewit? 

A. It was on April the 30th, 2001. 

B - Okay. During that entire period of 

time, there were no other agreements to your 

knowledge between Iviewit and Proskauer Rose as 

to providing legal services; is that a correct 

statement? 

A . No. Because we went through a 

number of exhibits earlier today which modified 

these agreements. 

C1 . Okay. So those were plans for 

payment. of the debt, correct? 
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A. They were also agreements that 134 

related to services to be performed. 

Q. All right. Well, let's go back to 

those then, Sir. Which one of those are you 

saying relates to services to be performed? 

A. Well, there was agreements that 

said, that limited the number of services to 

$5,000 a month billable. 

Q. Which one was that? That was -- 

A. That was in March of 2000. 

Q. Okay. Well, let's go back to that 

one and take a look at that one specifically. 

That was, March 2000 was Plaintiff's No. 5, I 

believe ., (Inaudible) . 

(Whereupon, the court reporter 

switches disks.) 

By MR. PRUSASKI : 

Q . Mr. Utley, you talked about a 

March - -  

A. Actually, it's December the 29th, 

2000. 

Q . December the 29th, 2000, okay. 

A. Exhibit 11. 

Q .  Okay. And you were saying something 

about $5,000 being anticipated to be the billing? 
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A. Yes. 135 

Q . But, Sir, doesn't it say it's 

anticipated your currently monthly billings will 

not exceed $5,000 a month? 

A. Yes. 

Q. Okay. Is that an agreement that the 

bills w1.11 be $5,000 a month, or are you saying 

that itVs anticipated? 

A. Well, it says anticipated. 

Q. Okay. This letter really, Sir, 

doesn't it deal with basically with the repayment 

of (inaudible) obligations. 

MR. SELZ: You cut out completely 

you got to re-ask that. I didn't hear it. 

MR. SELZ: (No response.) 

MR. PRUSASKI: Steve? 

MR. SELZ: Yeah. 

MR. PRUSASKI: We kind of lost you 

right in the middle of that question. 

MR. SELZ: Okay. Can we take a 

break for two minutes? 

MR. PRUSASKI: Yeah. 

MR. SELZ: Okay. I'll have to call 

you back in about -- actually make it five. 

(Court reporter asks for question to 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA - ( 7 2 2 )  
(L 



Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02 r be repeated. ) 136 

MR. SELZ: Okay. Let me just repeat 

that last question with the answer and then I'll 

take a break real quick. 

By MR. SELZ: 

Q . Isn't it true, Sir, that this letter 

deals with the repayment of existing obligations 

between Proskauer Rose and Iviewit, not some new 

services, other than that line you talked about, 

about cdrrent bills not to exceed $5,000 a month? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: I understood it to be 

an agreement to limit services to not, not to 

exceed $5,000 a month. 

By MR. SELZ: - 

Q . Was your understanding of this 

letter? 

A. Yes. 

Q. Did this specify how much legal 

service were going to be charged in the sense of 

an hourly rate? 

A. The understanding by implication is 

that it's at current billing rates. 

MR. SELZ: Well, we'll continue in 

just a couple of minutes. I apologize for the 
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delay and 1'11 be back on in -- if you could give 137 

me about. five minutes. 

MR. PRUSASKI: Are you calling back 

or whatc1 

MR. SELZ: I'll call back. 

MR. PRUSASKI: All right. 

(Whereupon, a break was taken from 

1:10 to 1:22.) 

MR. SELZ: Okay, guys. Madam Court 

Reporter, could you read back my last question, 

please. 

(Whereupon, the requested portion 

was read back.) 

MR. SELZ: Okay, thank you. 

By MR. SELZ: 

Q. Sir, the current billing rates that 

you referred to in your prior answer, that was 

under the agreement with Proskauer Rose that's 

been marked as Defendant's No. 1; is that 

correct? 

A. Yes. 

Q . So it refers back to that agreement? 

A. Yeah, I presume, as all the billing 

does. 

Now, please note that this 

- 
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engagement agreement refers to the parent company 138 

2 

3 

of Iviewit. 

Q. Well, let's go to my next question 

4 

5 

6 

I didn't have any role with regard to the company, 

on this whole thing, and that is, with regard to, 

with regard to the approval by the board of 

directors, we've talked prior about the board of 

7 

8  

lo I no active role? 

directors and Ken Rubenstein, was Ken 

Rubensts2in -- you've previously stated that he 

A. That's correct. 

Q. And I hate to bounce back and forth 

13 

14 

to you about this, he was never, like, an advisor 

or consultant or anything like that; he was just 

15 

1 6  

17 

someone who was Proskauer Rose's person who did 

work on IP? 

P, . Yeah, I can't speak to the 

1 8  

1 9  

22 1 deposition testimony is given on your own 

discussions that may have taken place between 

Mr. Wheeler and Mr. Rubenstein, but -- 

20 

21 

C1 . I'm not asking you to. I'm just 

saying from what you know because obviously this 

the company other than having directed the 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA.(722) 
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personal knowledge. 

11. Yes. He played no active role in 
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company to work with Meltzer and this gentleman 139 

I role from what you know? I 

2 

3  

A. Yes. 

Now, let me parenthetically add, 

Rolf as the patent attorney. 

Q. And that was his totality of his 

1 that I do understand and know that it was Eliot's 

8 I desire to see him involved in an advisory role. 

Q. Okay. 

A. But that was never, that was never 

11 

12 

consummated. 

Q .. Okay. Did you ever,want him to act 

13 

1 4  

in an advisory role? 

A. I did not take any position on that. 

15 

16 

20 / not be doing with Iviewit? 

Q. Okay. Did you ever represeht that 

he should be in an advisory role? 

17 

18 

19 

A. No. 

Q . Okay. So you really didn't have any 

opinion on what Mr. Rubenstein should or should 

21 

22 

23 

I 
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Q. Okay. Did you have any discussions 

or correspondence at all with Rubenstein and 

24 

25 

Raymond Joao, I think it is? Is that how you 

pronounce it, J-0-A-O? 
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Did I have any discussion with him 140 

about the patent attorney? Not about the patent 

( attorney, no. 

Q. Okay. With regard to Iviewit 

patents, how about with regard to Iviewit 

patents'? 

A. I do recall that I've had at least 

one conversation with Ken Rubenstein. 

Q. Okay. How about with Raymond? 

A. I had a number of conversations with 

Raymond .. 

Q .. How do you pronounce his last name? 

A .. Frankly, I don't remember. It's 

been such a long time. 

MR .. PRUSASKI : Joao . 

By MR. SELZ: 

Q . How about Joao; is that it? 

A. something like that. 

I Q . Okay. Yeah. 

A. It's a Portuguese name. 

Q. Right. 

MR. PRUSASKI: It's Joao. 

I THE WITNESS: But, like I say, I do 

recall that I had one conversation with Ken 

Rubenstein, but I absolutely do not recall the 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA 4 7 2 2 )  .. 
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content of the conversation. It was not anything 141 

that was material to what Iviewit did. 

By MR. SELZ: 

Q. How about were there any -- did you 

keep any note's of any of your meetings with these 

people at all? 

A. Any of my notes are in the company 

files. 

Q. And where are the company files, to 

the last of your recollection, now? 

A. They were all sent to California. 

Q . All sent to California. To who out 

in California, if you know? 

A. Ross Miller was responsible for 

doing that so I think that question should be 

directed towards him. 

Q .  And so Ross Miller was the person 

who, according to your knowledge, had the custody 

of the corporate documents last? 

A. Yes. 

Q .  Now, you'd said at one time in your 

earlier testimony that Proskauer was to act as 

corporate custodian of some kind. Did you mean 

custodian of records or custodian of the 

corporate books or custodian of some other 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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information or documents? 142 

A. Well, the, you know, corporate 

records, such as filings of incorporation and 

investor related matters, that sort of thing. 

Q. Okay. Do you have any knowledge of 

the work product produced by, by, I'm going to 

call him Raymond, just for ease of reference, and 

Foley & Lardner and if there any problems with 

that? 

I think you testified earlier with 

regard to Proskauer Rose. I think opposing 

counsel probably asked you with regard to that 

too, but I just want try to see if I can flush it 

out a little bit more. 

A. Well, there was the, the provisional 

patent filings in certain cases appeared to be, I 

would say, skimpy. 

Q. In what sense? 

A .. Skimpy in terms of details of the 

invention, descriptions of the invention. 

Q. Okay. So in other words, they were 

not sufficient to be able to possibly protect 

that property interest or detail the property 

interest? 
I 

1 A. Well, it made it very important that 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA 1722) 
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- 

when we came, when it came time to make the 143 

formal filings, that we made those filings as 

robust as possible. 

Q . Okay. Now, was Mr. Rubenstein ever 

a member of another firm other than Proskauer 

Rose? 

A. I have no idea. 

Q . Do you know whether or not he was 

ever involved with Melter Law Firm in New York? 

A. Meltzer? I don't know. 

Q . Okay. When Mr. Wheeler first 

discussed with you the possibility of being 

engaged to act as the president and COO of 

Iviewit, did he ever talk to you about the fact 

that Proskauer Rose was not able or was unwilling 

to handle the intellectual property side of the 

possible representation of the business? 

A. Not that I recall. But in the back 

of my mind -- I don't remember who this was with. 

It could have been Eliot; it could have been 

Mr. Wheeler -- there was a discussion that the 

matter was referred outside in order to minimize 

the cost of processing the intellectual property. 

Q. Okay. And so in minimizing the 

cost -- how much, just out of curiosity, Sir, are 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) - 



you aware of what the total billing was by 144 

Proskauer Rose to the Iviewit entities? 

A. Well, I saw the wrap up that was 

discussed earlier, which was 

300-and-some-odd-thousand-dollars. 

Q. Well, that's the balance. 

A. Yeah. 

Q. Was there -- were you aware of what 

the total was? 

A. NO, I'm not. 

Q . Would it be surprising to you that 

it's over a half a million dollars? 

A. Well, there was -- no -- 

MR. PRUSASKI: I object to the form. 

THE dITNESS: -- because it was 

almost $300,000 before the company even got 

going. 

By MR. SELZ: 

Q . Now, from your experience, did you 

ever -- strike that. 

In your experience with companies 

that you've worked with previously, Diamond Turf 

and with IBM, did you ever work in engaging 

attorneys to represent either one of those two 

entities? 

Pat Carl & Associates (763)591-0535 or (800)591-~PCA (722) 
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A. With IBM, of course, I used staff 145 

attorneys and so I didn't have any involvement 

in, you know, in the process of selection and 

retaining, but at Diamond Turf we had -- I 

retained an attorney for some intellectual 

property work. 

Q. And what sort of intellectual 

property work was that? 

A. Well, it's what we discussed earlier 

relating to hydro-mechanical equipment. 

Q . Right. Okay. And what was the, if 

you recall, what were the charges that that 

attorney charged to Diamond Turf for the work 

that was done? 

A. He didn't charge it to Diamond Turf. 

He charged it to me personally. 

Q . And what did he charge to you 

personally? 

A. He charged $150 an hour. 

Q . $150 an hour. What was your total 

bill with them? 

A. I don't recall. It was not great. 

Q. Was it in excess of $1,000? 

A. It was around that point. 

Q. Well, this is a bill of 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA 1722) - 
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approximately 500 times that amount, Sir, and you 146 

still consider this billing to be reasonable? 

MR. PRUSASKI:, Object to the form. 

THE WITNESS: Well, let me rephrase 

it. Almost $300,000 of it was billed prior to my 

presence at Iviewit. So most of it was actually 

accrued prior to the company getting under way, 

prior to the first employee being employed by the 

company. And over the succeeding almost two 

years, it didn't match what was done in the, 

before it even got going. 

By MR. SELZ: 

O. Okay. Well, let's go back to that 

then. That $300,000 plus or minus that was 

accrued prior to you starting with Iviewit, are 

you familiar with the services that were provided 

for that $300,000. 

A. Well, I know that there were two 

levels of incorporation and there was a series of 

investor and technology related meetings that 

took place and some other ancillary services such 

as conference rooms and secretarial support and 

so on. That's the level of my understanding. I 

had no understanding below that level. 

(1 . Okay. So did you ever look at the 
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actual hilling statements that had been provided 1: 7 

to Iviewit to ascertain what services were 

provided for that 

A. I'd only seen summary information. 

Q. Only summary information, okay. So 

what you're telling me that is, Sir, really the 

patent work, the real intellectual property work 

was done by parties other than Proskauer Rose? 

A. Yes. 

Q . Is that correct? 

A. Yes. 

Q . And that the Proskauer Rose billings 

involved in this case were dated back to a time 

prior to your engagement for the most part,*prior 

to your engagement with Iviewit; is that correct? 

A. That's correct. 

Q . So you have no way of telling 

whether or not these fees were reasonable, then, 

because you don't know what services were 

provided for the fees; is that a correct 

statement? 

A. For those services that were 

provided before August of 1999, that would be 

correct. 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
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I------ Q - Which is the 148 

$300-and-something-thousand-dollar balance; is 

that correct, sir? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: I believe, my 

recollection, again, it was under 300,000, around 

285 but -- 

By MR. SELZ: 

Q . And the 285, just to pick the number 

that you recall, the $285,000 that was a prior 

balance on the Proskauer Rose bill, you have no 

way of knowing, then, Sir, whether or not those 

were charged for any particular services or 

whether or not those fees were reasonable given 

the services provided; i,s that correct? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: I have no knowledge of 

the basis of those charges. 

By MR. SELZ: 

Q. Right. So you can't determine, 

then, as you sit here today, Sir, whether or not 

those were reasonable charges for services; is 

that correct? 

A. That is correct. 

Q. Now, you'd earlier testified that 

Pat Carl & ,\ssociates ( 7 6 3 )  591-0535 or (800) 591-9PCA 1722) 
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you didn't have any problems or there were no 149 

problems with regard to a patent pool. How about 

with regard to the patent, other than what you've 

already described, with regard to the patents of 

Iviewit vis-a-vis Mr. Rubenstein or Wheeler or 

Raymond, were there any other problems with 

regard to this collection of patents and patents 

held by Iviewit or to be held by Iviewit? 

MR. BERNSTEIN: Foley & Lardner. 

By MR. SELZ: 

Q. Foley & Lardner, rather? 

MR. BERNSTEIN: (Inaudible) . 

MR. PRUSASKI: That was 

Mr. Bernstein saying Foley & Lardner. 

MR. SELZ: Yes, that's what it was. 

MR. BERNSTEIN: No, I just wanted 

you to include them in the group of people with 

patent errors so that would include and 

encompass -- 

MR. SELZ: Well, no, I'm going to 

break it down. Don't worry, Eliot, I will take 

care of the questions and I'll follow up with 

you. 

By MR. SELZ: 

Q. Okay. So we're going to start first 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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issues. Are you aware of any other 150 

problem, other than what you've already 

described, with regard to the patents pending or 

granted to Iviewit as overseen by Rubenstein, 

Mr. Wheeler or Raymond, any other problems? 

MR. PRUSASKI: Object to the form. 

It assumes facts not in evidence. Go ahead and 

answer. 

THE WITNESS: Well, Rubenstein and 

Mr. Wheeler, I'll repeat, had nothing to do with 

the patents and therefore, I object to them being 

included in the question. 

By MR. SELZ: 

Q . Well -- 

A. They're not relevant to the 

question. 

Q . There's no question -- then the way 

you answer it is by simply saying they weren't 

involved with any problems and that's how you can 

answer that. I'm not telling you how to answer; 

I'm trying to break the question down for you. 

If you want, I'll rephrase it. 

Are you aware of any problems 

vis-a-vis the patents by Iviewit with regard to 

Mr. Rubenstein, other than what you've already 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA.(722) - 
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described in other context? 

A. No. 

Q - How about with regard to 

Mr. Wheeler? 

A.. None. 

Q .  How about with regard to Raymond? 

A. There was some deficiencies in his 

provisional product descriptions. 

C! . Okay. How about with regard to 

Foley G Lardner? 

I A. I'm not aware of any deficiencies of 

Foley c Lardner. 

0 . Other than what you -- was that the 

deficiencies in the sense of the weakness of the 

descriptions that you described earlier? 

A. No. No. In fact, Foley & Lardner 

worked very hard to overcome those and construct 

the best case possible. 

'2 - How about a situation where they 

provided patent or patent applications to your 

home address rather than the corporation's 

address? 

A. As a matter convenience in order to 

obtain signatures. 

Q Okay. So you're saying that was 

I 
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done as a matter of convenience; that wasn't an 152 

error? 

A. No. If that happened. I don't 

recall it happening, but if it did, that would be 

the only circumstance under which that would 

happen. 

Q .  Well, but you're speculating because 

you don't recall the situation? 

P, . I do not recall ever receiving 

anything at home, but if it happened, it would be 

as a point of convenience and not as a point of 

procedure. 

0 - How about if Foley & Lardner put 

your home address rather than the corporation's 

address on a patent application? 

A. Well, it's normal in a patent 

application to put the inventor's personal 

address on the patent application. That's 

normal. 

(2 . That would be your explanation as to 

why that would appear on the patent application? 

A. Absolutely. Every patent ever issue 

has thi2t. Every patent I've ever had has had my 

personal address on it, even though it's an IBM 

patent. 
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Q - Now, are you aware of any 153 

corporation documents for Iviewit that were ever 

deposed of or destroyed in any manner? 

A. Not on my watch. 

Q. And I think you had earlier 

testified that to the best of your knowledge, all 

those documents from Iviewit were sent out to 

California? 

A. Yes. 

Q . At the time when you left your 

I employment or were going to leave your employment 

with Iviewit, is it a true statement that you 

were commissioned to transfer all the equipment 

and documents to the new corporate headquarters 

' . 
in Los Angeles? 

A. Yes. We were commissioned to 

package everything up so that it could be shipped 

out there. 

Q .  And you obviously accepted this 

responsibility as part of your job at that point? 

A. Yes. 

(2 . Are you aware of any documents or 

equipment or any media or anything which was not 

transferred to the corporate headquarters in Los 

Angeles and the whereabouts of those documents or 

I 
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equipment, if you know? 154 

A. There are no documents. I made an 

agreement to purchase some equipment, which I 

consummated and then subsequently returned 

because there was a dispute over the, some of the 

pieces of equipment. 

Q. Okay. What equipment was that? 

A. A couple of computers. 

Q. A couple of computers. And were 

there any specific code names for those computers 

or -- 

A. I don't -- there were but I don't 

recall the names. 

Q . Does the name Nitro or Bomber ring 

any bells? 

A. Yes, it sounds familiar. 

Q. Do you recall why these code names 

were given? 

A. It's not unusual to give code names 

to computers in a business like that business, 

like the Iviewit business. 

C1 - And why is that? 

A. It just is a very common practice 

Q. Is there any, again, I don't want to 

be repetitive, but was there any particular 
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I reason that you can recall whatsoever why these 

two computers were given the names llitro and 

Bomber? 

A. Well, at their inception, they were 

reasonably current in the state of the art. 

Q .  Okay. So they were basically quick 

and they were high-capacity machines and they 

were desirable; is that what they were? 

A. Well, let me position that. 

Q . Okay. 

A. At the time of their inception, they 

would be considered to be reasonably current in 

the state of the art. But we all kcow at what 

rate the technology moves. 

Q - Okay. So about three nonths after 

they were created, they were no longer state of 

the art? 

A. That's very often the case. 

Q .  Okay. With regard to William Dick 

and Foley & Lardner, do you have any relationship 

or continue a relationship with either Foley & 

Lardner or Mr. Dick? 

A. No. 

Q .  Have you known Mr. Dick in any other 

setting other than related to Iviewit? 
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A. He worked for me at IBM as manager 156 

of the intellectual property department. 

Q . And is that why -- or strike that. 

Did you recommend that Mr. Dick be 

retained for the intellectual property work for 

Iviewit? 

A. Actually, I used Mr. Dick as a 

reference or a consultant to determine who 

Iviewit should consider retaining for its 

intellectual property work. 

Q .. And Mr. Dick was subsequently, Foley 

& Lardner and Mr. Dick was subsequently employed 

for that purpose? 

A. Mr. Dick was never employed by 

Iviewit, but Mr. Dick was retained by Foley & 

Lardner as a senior staff member because of his 

broad experience both before the bench and 

worldwide in intellectual property matters and, 

and he endorsed Foley & Lardner as a competent 

intellectual property company that would handle 

our affairs. I trusted his judgment. 

Q . Now, are you aware of any 

relationship between Iviewit and Real 3D? 

A. Real 3D were brought into the 

picture by Mr. Wheeler. They were a resource by 
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Mr. Wheeler to review the technology and to 157 

determine the ethicacy of the intellectual 

property. 

Subsequently, a contract was let to 

Real 3D for the development and maintenance of 

the, of a web site for Iviewit and some 

additional work relating to the maintenance of 

the web site and material on the web site. 

Q. Was there any kind of engineering 

study involved or was any other kind of 

feasibility study that was undertaken by Real 3D? 

A. Nothing documented. There were -- 

I -- that was, again, was before my time, but 

that was, there were one or two meetings that 

took place with presentations by Mr. Eliot, 

Mr. Bernstein. 

Q - Now, was there ever any discussions 

about limiting your spending authority to $5,000 

by the board of directors? 

A. No. 

Q . There was never minutes of any 

meeting or any other discussion that you're aware 

of to that fact? 

A .  No. 

Q . How about something involving a 
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photocopier for Iviewit, did you sign for that or 158 

purchase that at any point in time that you can 

recall? 

A. I signed a lease agreement for it 

because it was the only way that we could get one 

installed since Iviewit didn't have credit 

worthiness to make that equipment. 

Q. Okay. And this was at the time that 

you became president and CFO, or COO rather, of 

Iviewit? 

A. Right. 

Q - Do you have any idea what happened 

to that leased machine or any of its 

replacements? 

A. I really don't. 

Q. Well, when you shut down the office 

in Boca, was that piece of equipment still on 

site at that time? 

A. Direct that -- that question should 

be directed at Ross Miller. 

Q .  Okay. You weren't responsible to 

take care of that; is that what you're saying? 

A. I did not fold the operation up. 

Q . Are you aware of any relationship 

between Real 3D, Nikkon, Kodak or any other 
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camera manufacturers concerning the technology 159 

we're talking about here? 

A. Not of the Iviewit technology. I 

know that there was a relationship between Real 

3D and Kodak, which never consummated in any 

release of product, but other than that, I'm not 

aware of any. Real 3D was acquired by Intel 

further down the road. 

Q - Right. And so Nikkon never utilized 

anything with Iviewit technology then? 

A. Nikkon utilizes a zoom and pan 

technology within its cameras. 

Q . Okay. But it's not Iviewit's 

patented technology or anything that there's any 

patent pending on for Iviewit? 

A. It's never been established whether 

that implementation might potentially infringe on 

any patent which may issue. 

Q. Did you ever represent or discuss 

with anyone, including Crossbow Ventures, the 

fact that there might be some question as to 

Nikkon's use of Iviewit technology? 

A. I may -- I don't know. I don't 

recall. It's possible that I might have 

mentioned that the camera appeared to use a 
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technology which is very similar to Iviewit's 160 

technology. 

Q. Do you own a Nikkon 990 camera at 

all, Sir? 

A. I do. I also own a Soni digital and 

I own a Cannon digital, and they all have similar 

technologies. 

MR. PRUSASKI: I object to this line 

of questioning as to relevance. 

By MR. SELZ: 

Q. How about when we were talking about 

your employment earlier, Sir, we were talking 

about the fact that you're now running your own 

consulting business. Have you ever heard of a 

gentleman Bruce Prolow or a company 

InternetTrain? 

A. Bruce Prolow is an investor in 

Iviewit and a member of the board. 

Q. Okay. How about InternetTrain? 

A. Yes. 

Q. And what was -- do you have any 

ongoing relationship with either Mr. Prolow or 

InternetTrain? 

A. Not at this time. 

Q . When did that relationship cease? 
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I Q . And why did that relationship cease? 

I 

I 

A. Because the company ceased 

A. Within the last 60 days. 161 

Q . And what was the relationship with 

him prior to that? 

A. I was providing management 

assistance to InternetTrain. 

' I operation. 

Q - How about Zeosync? 

I A. I'm sorry. 

I A. I'm not familiar with that company. 

' I Q - How about a company called Zeosync, 

Z-E-0-S-Y-N-C? 

I '  I to Crossbow, the investor? 

I I 

I 

' I A. I'm sorry. 

Q. Do you recall as part of your, the 

operations of Iviewit, providing a detailed audit 

Q . I'm sorry. Do you recall during 

I ,  

I t  

I MR. SELZ: Hold on a second. 

your operations of Iviewit, providing a detailed 

audit to Crossbow, the investor? 

I MR. BERNSTEIN: Could you repeat the 

question. 

Pat Carl & Associates (763)591-0535 or (800) 591-9PCA 1722) - 
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MR. SELZ: Could we take a break for 162 

a couple of minutes. My client needs to have his 

wife call the doctor about their baby so I won't 

be able to keep him on the line. So we'll take, 

like, a five minute break. 

MR. PRUSASKI: Yeah. How you doing 

timing wise? 

MR. BERNSTEIN: It might take about 

15 minutes. 

MR. SELZ: It's probably going to 

take 10 or 15 minutes for the call. I'm going 

be a while still by the looks of it. 

MR. PRUSASKI: Well, I mean -- 

MR. SELZ: What time is it over 

there; it's like 2:00 over there? 

MR. BERNSTEIN: It's five to two. 

THE WITNESS: I think we should 

reconvene tomorrow afternoon. 

MR. PRUSASKI: What's the earliest 

you can be here tomorrow because he needs a 

couple more hours? 

THE WITNESS: 2:30. 

MR. PRUSASKI: How about 2:30 

Central Time tomorrow, which is 3:30 in Palm 

Beach? 
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MR. SELZ: 3:30, okay, that will 163 

work out. 

MR. PRUSASKI: All right. Call the 

same -- can we use this room? 

(Court reporter responds.) 

MR. SELZ: You don't usually use 

that room? 

MR. PRUSASKI: Okay, so we'll agree 

on the -- get this down. We'll agree to 

reconvene to finish Mr. Utley's deposition 

tomorrow at 2 : 3 0  Central Time. We'll let 

Mr. Utley go now and then you and I and the court 

reporter, Steve, will work out the venue and try 

and get this conference room again and provide 

you with a call-in number. 

MR. SELZ: Do you have a number for 

Mr. Utley so in case you need to contact him if 

there's a change in location, he'll know what's 

going on? 

MR. PRUSASKI: Yes. And I'll give 

him my cell phone number and ask him to call me 

tomorrow afternoon to confirm everything. 

MR. SELZ: Okay. I appreciate that, 

Chris. 

MR. PRUSASKI: Okay. And I'll work 

Pat Carl & Associates (763) 591-0535 or (800)  591-9PCA (722) - 



with you to get a call-in number set up for you. 164 

MR. SELZ: Okay. Mr. Utley, thank 

you for your patience. I appreciate it. 

THE WITNESS: Oh, that's quite all 

right, Steve. 

MR. SELZ: At least we can let you 

go for now. 

MR. PRUSASKI: Thank you very much. 

THE WITNESS: Thank you. 

(Whereupon, the deposition of BRIAN 

UTLEY, VOL. I, was adjourned at 2 : 0 7  p.m.) 

Pat Carl & Associates (763)  591-0535 or (800) 591-9PCA ( 7 2 2 )  
* 
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- TRACI SANDSTROM, NOTARY PUBLIC 

STATE OF MINNESOTA: 165 
CERTIFICATE 

COUNTY OF DAKOTA : 

BE IT KNOWN, that I, Traci R. Sandstrom, 

Court Reporter, Notary Public, took the foregoing 

deposition of BRIAN UTLEY; 

That the said witness, before testifying, 

was by me duly sworn to testify the truth, the 

whole truth and nothing but the truth relative to 

said cause; 

That the testimony of said witness was 

recorded in shorthand by me and was reduced to 

typewriting under my direction; 

That the foregoing transcript is a true 

record of the testimony given by said witness; 

T.hat I am not related to any of the parties 

hereto, nor an employee of them, nor interested 

in the outcome of the action; 

That the cost of the original has been 

charged to the party who noticed the deposition, 

and that all parties who ordered copies have been 

charged at the same rate for such copies; 

WITNESS MY HAND AND SEAL this 5th day of 
September, 2002. 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA 1722) 
L 
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CORRECTION PAGE 166 

I, BRIAN UTLEY, VOL. I, do hereby certify 

that I have read the forgoing transcript and 

found the same to be true and correct except 

follows, (noting the page and line number of 

change or addition as desired and the reason 

why) : 

Page Line 

as 

the 

Correction 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA -(722) - 
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By MR. SELZ: 

Q - Mr. Utley, you understand you're 

I 

I 

still under oath, sir, is that correct? 

A. That's correct. 

Q - Okay. And you understand this is 

the continuation of the deposition which took 

place yesterday, August 22nd; is that correct? 

A. I understand that. 

Q . Okay. Mr. Utley, since yesterday's 

deposition, have you spoken to anyone with regard 

to anything concerning Iviewit.com or any other 

P R O C E E D I N G S  170 

Whereupon, the telephonic deposition 

of BRIAN UTLEY, VOL. 11, was continued at 2:30 

p.m. as follows: 

EXAMINATION VIA TELEPHONE 

matters which we've addressed in your previous 

I I I  

I I 

I 0 

I 

) 

t 

deposition or deposition questions in this 

matter? 

A. NO. 

C) . Have you consulted anyone or sought 

preparation from any other source since our 

questions yesterday? 

A. Not a thing. 

(1 . Okay. Okay. Now, with regard to 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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you recall that? 

I 

I 

1 arrange any meetings for any employees of Warner 

I 

Brothers or any other company with I 

Mr. Rubenstein, we had a series of questions we 171 ' 

talked about yesterday with regard to him. Do 

A. I recall that we had some 

discuss ion. 

Q . Okay. Are you aware of or did you 

Mr. Rubenstein? 

( 

A. No. But I believe that someone from 

one of the principals on the development side or 

the engineering side at Warner Brothers was 

associated with ~ubenstein in the M P E G  pool. 

Q - Okay. And that M P E G  pool you're 

talking about, was that something that 

Mr. Rubenstein was involved with? 

A. Yes. 

Q .  Okay. And can you explain to me 

exactly what that M P E G  pool was, t o  the best of 

your knowledge. 

A. Are you going to explain it to me or 

do you want me to explain it to you? 

Q .  I want you to explain it to me, 

please, sir. 

A. Well, the MPEG pool, just from 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) - 
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casual knowledge; I'm not involved with the M P E G  172 

pool, but the M P E G  pool is a consortium of patent 

holders that have established a pooling of those 

patents for the purposes of licensing others to 

use that intellectual property. That's my 

understanding. 

Q . Specific inventions or patents which 

the M P E G  pool holds or is currently trying to 

license to other parties? 

A. Yes. 

Q. And what would those be? 

A. I'm sorry, I don't know those 

specific patents. 

Q - Okay. So you don't know any 

specific technology which the M P E G  pool is 

attempting to license? 

A. Well, I know by name, M P E G  1, M P E G  

2 ,  M P E G  3, M P E G 4 .  

Q. But you have no idea what those 

technologies are. 

A. I didn't say that. 

Q . Okay. Well -- 

A. I thought your question was relative 

to the M P E G  pool and that organization. 

Q. Okay. 

pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
L 

* .  



l'roskauer Rose vs. Iviewit.com, et al. 8/23/02 

- 

A. You didn't ask me the question of 173 

did I know anything about the technology. 

Q - Well, let me rephrase it then. Do 

you know anything about the technologies MPEG 

pool is licensing? 

A. I don't know anything about the 

licenses or what is underneath those licenses. I 

do know something about the specific technology. 

Q - What do you -- tell me about that 

then. 

A. Well, I don't want to put questions 

in your mouth, but I think you need to be more 

explicit. 

Q -  I will try. Go ahead if you can and 

answer my question. 

A. What do you want to know? 

0 . What technologies are involved with 

the MPEG pool and describe those inventions to 

the best of your ability. 

A. I can't describe the inventions but 

I can describe the names of the technology and 

the rough dimensions of those technologies. 

Q .  Okay. And would that include a 

description of the purpose of those technologies? 

A. In a commercial sense, yes. 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) - 
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Q . Okay, very good. Why don't you do 174 

(inaudible) then. 

A. The first one was MPEG 1, was 

developed by a committee in about 1991, or was 

issued in about 1991. The purpose of that was to 

formulate a means of compressing video such that 

it could be played back on a CD ROM. 

Q. Okay. So it was a compression 

technology? 

A. They're all compression 

technologies. 

Q. Okay. 

A. The next one was MPEG 2, which was 

formulated to provide a more, more efficient 

compression technology for the'purppse of 

compressing high-quality video. 

Q. Okay. 

A. The next one was MPEG 3, commonly 

known as MP3, which is designed to provide audio 

compression. 

Q. Okay. 

A. The last one is MPEG 4, which was 

designed to further increase the amount of 

compression which could be achieved for the 

purpose of transmitting video over low band 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA - (722)  
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widths, primarily the internet, but not 175 

necessarily restricted to the internet. 

Q . Okay. And are any of these, are any 

of these MPEG products or inventions currently 

licensed? 

A. I have no knowledge of any licensing 

practices or whatever the situation is. 

Q. Do you have any involvement with the 

MPEG pool at all or any of these inventions at 

all? 

A. None at all. 

Q . Going back to Rubenstein and his 

involvement with the MPEG pool, was he ever 

approached with regard to any of the technology 

from Iviewit? 

MR. PRUSASKI: Objection to form. 

MR. SELZ: I'll try to rephrase it 

then. 

By MR. SELZ: 

Q .  Did you ever have any discussions 

with Mr. Rubenstein with regard to the 

intellectual properties of Iviewit? 

A. I can recall that I had discussion 

that briefed him on where we were in terms of 

filing patents covering the Iviewit IP, but it 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA ( 7 2 2 )  
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was a general discussion. 176 

Q . And what was the purpose of that 

discussion with Mr. Rubenstein? 

A. I believe that that was to inform 

him of where Iviewit was relative to its IP 

because there was a proposed contact between the 

Warner Brothers representative on the patent pool 

and Mr. Rubenstein for the purpose of suggesting 

that the Iviewit technology was, had some 

substance. 

Q - Had some what? 

A. Substance. 

Q . Substance, okay. But it wasn't 

anything more in depth than just advising him 

that it was in the process of -- 

A. It was a single phone call which I 

made to him. 

Q. And about what date was that, if you 

can recall? 

A. Oh, it was in late 2000, fourth 

quarter 2000. 

Q. Did you ever have any other 

conversations with Mr. Rubenstein, other than the 

one you've already described? 

A. I don't recall any other 

' -it Carl & Associates (763) 591-0535 or (800) 591-9PCA (-722) 
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Q . Now, I just want to take a quick 

step back we had some discussion yesterday 

concerning the whereabouts of the documents of 

Iviewit, and if I recall correctly, you had 

indicated that you had undertaken an effort to 

pack those and ship them out to California; is 

that correct? 

A. Everything I had was shipped to 

California, or at least it was put in boxes to be 

shipped. 

Q - And who actually on the staff was 

going to be responsible for making sure those got 

shipped? 

A. I think I indicated yesterday 

those actions were under the control of Mr 

Miller. 

that 

. Ross 

Q. Okay. Mr. Miller was the one who 

actually was responsible for that. I think 

you're correct. I think you told me that 

yesterday, and I apologize for asking you that 

repetitive question. 

Did you ever see anyone or witness 

anyone, and again, this might be repetitive, 

disposing of any documents, shredding any 

l'roskauer Rose vs. Iviewit.com, et al. 8/23/02 

conversations, no. 177 
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documents over at the Iviewit offices? 178 

1 A. No. I don't think we even had a 

shredder. At least, if we did, I was not aware 

of it. 

Q - Are you familiar with two employees 

at Iviewit named Mary and Martha? 

A. Named who? 

Q. Mary -- 

A. Mary and Martha. 

! Q - Yes. 

A. Yes. 

recall? 

A. I don't recall it. 

Q . What about Martha? 

A. Montecon. 

Q - And how do you spell that? 

I 

I '  I A. I believe it's M-A-N-T-E-C-0-N. 

Q . What's Mary's last name, if you can 

Q. Martha Montecon, what was her 

position at the Iviewit offices? 

A. She was my assistant. 

.' Q . Assistant. And how long was she 

your assistant, for what period of time, sir? 

A. From about October of 99 until 

December, about December of 2000. 

' , ~ t  Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) - 



as your assistant during your tenure at Iviewit? 

A. Subsequent to Martha, I had a couple 

of short-term people who were there. I don't 

even remember their names. 

Q. Did you ever instruct anyone at all 

to shred documents or destroy documents at 

Iviewit? 

A. Never. 

Q . Did any of your -- strike that. 

Did any of the employees of Iviewit 

ever file any legal action against the company or 

against you personally during your tenure there? 

A. Not to my knowledge. 

Q -  And obviously I'm not talking about 

the Chapter 7 proceeding, the involuntary 

bankruptcy. I'm just talking about anything else 

you were aware of. 

A. No, I'm not aware of any. 

Q . Who's Mr. Monte Freedkin? 

A. He was the principal owner of 

Diamond Turf Equipment. 

Q - Do you have any current relationship 

with Mr. Freedkin? 

A. I know him. I put him on my board 

I'roskauer Rose vs. Iviewit.com, et al. 8/23/02 

Q . Did you have anyone else who acted 179 
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I at the Florida Atlantic University. 180 

Q - Do you have -- do you communicate 

with him on a regular basis or not? 

A. No. We have a casual relationship. 

Q . When was the last time you spoke 

with Mr. Freedkin? 

A. Probably saw him two months ago. 

Q - Down here in South Florida? 

A. Yes. 

Q. And was that during your visit in 

which you saw Mr. Wheeler? 

A. I don't believe I saw Mr. Wheeler 

during that visit. 

Q - Okay. And what was your purpose for 

coming down to Florida that time, to visit 

Mr. Freedkin or was it for some other purpose? 

MR. PRUSASKI: Objection for 

relevance. 

By MR. SELZ: 

Q - You can go ahead and answer the 

question. 

MR. PRUSASKI: Just to let you know, 

Mr. Utley, if I make objection, I'm putting it on 

the record for the purposes of preserving it 

because the court is not involved in this 

''at Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
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deposition. You have to go ahead and answer the 181 

question. 

THE WITNESS:  It was a personal 

visit. I have property in Boca. 

By MR. SELZ: 

Q. And did you call Mr. Freedkin or did 

he call you or how did you communicate? 

A. We happened to attend the same 

event. 

Q . What event was that? 

A. That was the dedication of the 

president's house at Florida Atlantic University. 

Q . Are you still involved with the 

board of directors at Florida Atlantic University 

or not? 

A. I am. 

Q . Who is Michael Real? 

A. He is an ex-employee. 

Q. An ex-employee of what'company? 

A. Iviewit . 

Q. Which Iviewit company? 

A. I'm sorry. 

Q .  Which of the Iviewit entities? 

A. I don't recall which entity was 

specified on his employment agreement. 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
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Q. Well, you had earlier testified that 182 

it was .Lviewit.com, Inc. that I think you said 

was the operating entity. I'm just trying to jog 

your memory here. 

A. I said that. 

Q. Okay. Do you have any reason to 

believe that he would be an employee of any of 

the other Iviewit entities? 

A. I don't recall what was, what he 

specifically was identified with in his 

employment agreement. 

Q. Are you aware of any property that 

was missing from Iviewit that Mr. Real was 

alleged to have removed improperly from the 

corporate headquarters? 

MR. PRUSASKI: Objection; relevance. 

THE WITNESS: I'm not aware of any 

property that was improperly removed. 

By MR. SELZ: 

Q .  Are you aware of any property that 

was removed by Mr. Real from the corporate 

headquarters, improperly or otherwise. 

A. No. 

(3. We talked yesterday about, briefly, 

and I hate to backtrack like this but 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA - (722) 
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unfortunately I think I'm going to have to, with 183 

regard to your acting as president of Diamond 

Turf. You had spoken to me about a patent 

attorney or intellectual property attorney you 

had hired while you were there for the 

hydro-mechanical systems that you had developed; 

is that correct? 

A. For some portion of it, yes. 

Q - Some portion of it, correct. Do you 

recall that attorney's name? 

A. It was Bill Dick. 

Q. Bill Dick, okay. And with regard to 

Mr. Dick, do you have any continuing relationship 

with him at 

A. 

long time. 

Q .  

A .. 

Q .  

A. 

Q ,. 

it would be 

A. 

Q. 

meetings of 

all? 

No. I haven't spoken with him for a 

How long is a long time, sir? 

I don't recall. 

Is it more than a year? 

I don't recall. 

If you were to guess, would you say 

more than a year or less than a year? 

I don't recall. 

Now, was Mr. Dick ever at any 

Iviewit or was his name or any other 

'at Carl & Associates ( 7 6 3 )  591-0535 or (800) 591-9PCA 1722) 
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information used with regard to Iviewit or its 184 

technologies? 

A. I think I mentioned yesterday that 

he is the person who introduced Iviewit to Foley 

& Lardner. 

Q . Right. But my question was a little 

more specific. Was he ever present at any 

meetings at Iviewit? 

A. I can't say with conviction, but I 

do, T do think he probably came to the offices 

once, perhaps twice. 

Q . What was the purpose of his visits 

to Iviewit offices? 

A. Well, in the first instance, he, he 

would have come at my invitation to review what 

our needs were and to determine if Foley & 

Lardner was the appropriate solution to our 

problem. 

Q . And what was the problem that you 

were having? Was it Meltzer Lippy no longer 

providing IP support? 

A. That's correct. 

Q . Is that the problem you're 

discussing here, sir? 

A. Yes. 

''at Carl & Associates (763) 591-0535 or (800)  591-9PCA (722) 
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Q . Now, Mr. Dick was attempting to 185 

ascertain whether or not Foley Lardner would be 

the appropriate substitute counsel for Meltzer 

Lippy; is that what he was attempting to do? 

A. Yes. 

Q . Now, with regard to employment of 

both Meltzer Lippy and Foley & Lardner, was there 

some reason why Proskauer Rose was not engaged 

for any intellectual properties work, to the best 

of your 'knowledge? 

A. My understanding is that that 

question had already been raised with Proskauer 

Rose before I was involved with the company. It 

was referred to Rubenstein and Rubenstein 

referred the matter to Meltzer Lipper. 

Q -  Okay. So it was Ken Rubenstein had 

an involvement with IP, obviously, because he was 

involved with all the MPEG patent pools; is that 

correct? 

A. I believe so. 

Q . Okay. And Ken Rubenstein was 

working for what firm at that point in time? 

A. Proskauer Rose. 

Q. Okay. So Proskauer Rose had an 

intellectual division, or at least some 

' ;lt Carl & Associates (763) 591-0535 or (800) 591-9PCA (-722) 
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involvement with intellectual properties work? 186 

A .. ~ ' m  not sure what they had in 

intellectual property. 

MR. PRUSASKI: Objection to the 

form. 

By MR. SELZ: 

Q. Did you ever make any inquiry with 

regard to the ability of Proskauer Rose to 

provide services to Iviewit for intellectual 

properties work? 

A. I was told that Proskauer Rose had 

referred that matter to Meltzer Lipper. 

Q .  Okay. To Meltzer Lippy, okay. 

A. L~PPY - 

Q . And you didn't make any other 

inquiry into that particular matter then? 

A .. That is correct. 

Q .. We had some conversations yesterday 

about Raymond Joao; do you recall? 

I A ., Yes. 

Q .. Okay. Now, with regard to Mr. Joao, 

what is his position or what is his role with 

regard to Iviewit? 

A. I'm not aware of any role that he 

has with Iviewit. 

I 
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Q . Are you aware of any patents that he 187 

holds for any of the Iviewit technologies? 

I A. I'm not aware of anything about I 

Q - So he's not an inventor of any of 

I 

these technologies; he's not in any way a 

contributor to any of these technologies, to the 

Raymond Joao. 

I best of your knowledge, then? I 
I A. To the best of my knowledge, that's 

I I 

I 1  

I Huizenga and his companies were involved to some 

correct. 

Q . Now, you had testified to 

I 

" I degree making an investment in Iviewit; is that 

Mr. Prusaski that there was a time when Wayne 

I 

I 

I I under direct examination by Mr. ~rusaski over 

correct'? 

A .. I'm sorry, I didn't get the 

I '  

I 0  

' I there, he had asked you a question concerning 

beginning of your sentence. 

Q. All right. Yesterday when you were 

I 1 Wayne Huizenga or the Huizenga, one of the 

Huizenga companies with regard to an investment 

Q. Okay. Were you ever involved in 

2 

I 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA . (722)  
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A. Yes. 



half million dollars, Huizenga placed to the 

company as an investment? 

MR. PRUSASKI: Object to the form. 

MR. SELZ: Let me restate the form 

of the question then. 

By MR. SELZ: 

Q - Okay. Did Mr. Huizenga or any of 

his companies invest half a million dollars in 

Iviewit? 

A. Yes. 

Q - Okay. And were you present at any 

meetings at which any presentation was made to 

Mr. Huizenga or any of his representatives 

concerning that investment? 

A. Yes. 

Q - And what date approximately did 

those meetings take place on? 

A. Those meetings most likely would 

have taken place September and October of 99. 

Q. Okay. And who was present at those 

meetings? 

A. It depends on which meeting. 

Q. Okay. Well, let's start with the 

''r-oskauer Rose vs. Iviewit. com, et al. 8/23/02 

that particular investment, I believe it was a 188 

first meeting. You said the meeting took place 
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in September or October. I was under the 189 

misapprehension that there was only one. Was 

there more than one meeting, sir? 

A. I think when someone is going to 

invest in a company, there will be more than one 

meeting. 

Q - Okay. How many meetings were there? 

A. I don't recall. 

Q - More than two? 

A. Most likely. 

Q. So you don't really have a clear 

recollection of how many meetings there were 

then? 

A. I don't recall precisely how many 

meetings there were. 

Q -  Do you have any recollection of who 

was present at any of those meetings? 

A. As matter of course in those 

meetings, typically there would be myself, Simon 

Bernstein mostly, Chris Wheeler mostly, Eliot 

Bernstein mostly, but not necessarily all of them 

all the time in all the meetings. 

Q. Okay. And who else, who from 

Huizenga's side or who else at all? 

A. The principals of Huizenga Holdings, 

at Carl & Associates ( 763 )  591-0535 or (800) 591-~PCA (-722) 
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i Inc- 
190 

Q. Okay. And who are they? 

A. I don't recall their names. 

Q .  Did you ever meet Mr. Huizenga? 

A. Not in connection with this 

transaction. 

Q . How about with regard to his son? 

A. I never met with Mr. Huizenga with 

regard to his son. 

Q. No, or his son, or his son, not with 

regard to his son. 

A. I have met his son. 

Q. When was that? 

A. It was in this same time frame. 

Q . Okay. So it was part of'these 

meetings that you had or a portion of these 

meetings that you had? 

A. He would be in some of the meetings. 

Q . Are you aware of any of'the 

representatives at Huizenga Holdings being sent 

to New York to meet with Joao or Mr. Rubenstein 

regarding the Iviewit patents? 

A. They hired an attorney in New York 

to, as part of their due diligence, to review the 

intellectual property status. He met with Ray 
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Joao and myself in New York. 

Q - Do you remember his name? 

A. I don't. 

Q - And what was the outcome of those 

meetings? 

A. I don't know. He submitted his 

report directly to the Huizenga organization. 

did not see that report. 

Q. Okay. Do you recall where the 

meetings took place? 

A. I've been to so many meetings. I 

don't precisely know where the meeting took 

place. 

Q - Okay. Are you aware of any 

infringements'of the Iviewit technologies by any 

of the Huizenga companies or their affiliates? 

MR. PRUSASKI: Objection to form. 

THE WITNESS: I'm sorry, would you 

repeat the question. 

By MR. SELZ: 

Q . Sure. Are you aware of any 

infringement on Iviewit technologies by any of 

the Huizenga companies or their affiliates? 

A. No. 

MR. PRUSASKI: Same objection. 
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By MR. SELZ: 192 

Q. Just out of curiosity, sir, when 

were these Iviewit technologies developed? I 

mean, I'm just looking for a time frame. 

A. I think that question should 

probably be addressed to the principal inventor. 

Q Who's that? 

A. Mr. Bernstein. 

Q . Okay. So was this before your time, 

then, at the company? 

A. That's affirmative. 

Q. Okay. And you weren't really 

present when they were inventing it; you weren't 

yet with the company? 

A. That is correct. 

Q. Now, I'm going to backtrack just a 

little bit. I think you had indicated previously 

about meeting Mr. Wheeler, knowing him socially 

for a number of years, and then he introduced you 

to the Iviewit companies; is that correct? 

A. He introduced me to Eliot Bernstein 

and then subsequently to Simon Bernstein. 

Q Okay. And I don't want to 

repetitive again, but do you recall approximately 

when that was? 
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Q - I hate to be repetitive, but I'm 

working from what I got. 

A. Okay. That was, that should have 

been July of 1999. 

Q - How about Jude Zach, was he one of 

the people involved with the development of the 

Iviewit technologies? 

MR. BERNSTEIN: That's two people, 

Proskauer Rose vs. Iviewit.com, et al. 8/23/02 

- 

Jude and Zach. 

By MR. SELZ: 

Q . I'm sorry, Jude and Zach? 

A. That's what I was told. 

Q . So, again, that's before your 

at Iviewit? 

A. Yes. 

Q. How about Todd Kloslosy, I th 

K-L-0-S-L-0-S-Y, at Web Cast? 

time 

A. I don't recall anyone by the name of 

Todd at Web Cast. 

MR. BERNSTEIN: Scott. 

By MR. SELZ: 

Q - Scott. It's hard with the speaker 

phone. 

A. I'm sorry. 
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- 

MR. BERNSTEIN: Scott Kloslosky. 

By MR. SELZ: 

Q - Scott Kloslosky, I'm sorry. I'm 

butchering names again. 

A. I recall Scott Kloslosky. 

Q. Do you recall having any meetings 

with Mr. Kloslosky? 

A. I did. 

Q .  And what were those meetings in 

reference to? 

A. The possibility of licensing Iviewit 

technology. 

Q - And do you recall when those 

meetings took place? 

A. Most likely in late 99. 

Q. And how many meetings were there, if 

you can recall? 

A. I had one meeting. 

Q. One meeting. Are you aware of Web 

Cast utilizing any of the Iviewit technology 

currently? 

A. I am not. 

MR. PRUSASKI: Objection as to 

relevance. 

By MR. SELZ: 
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Q - And the other investor that you 195 

talked about yesterday was a company called 

Crossbow; is that correct? 

A. Yes. 

Q - Was there an audit by Crossbow that 

was done of the Iviewit companies? 

A. Would you elaborate on what you mean 

by audit. 

Q - Was there a request or actual review 

of the corporate finances by any representative 

or agent of Crossbow? 

A. Well, that's different. 

Q - Okay. If you could answer my 

question, please. 

A. The, as part of the due diligence, 

the company submitted its books for review by 

Crossbow or their representatives. 

Q. Were you involved in any 

presentation made to Crossbow as part of their 

due diligences or meetings prior to their 

investment? 

A. I was. 

Q And what was your presentation with 

regard to? 

A. It -- I'm trying to recall, but most 
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Iviewit business plan. 

Q . Did you ever make any presentation 

to Crossbow concerning current infringement on 

Iviewit technologies by other companies? 

A. No. 

Q . Did you ever make any representation 

that Iviewit technologies were already in use in 

some commercial application? 

A. I have not made that allegation or 

representation. 

Q -  Not in the form of an allegation, 

I'm saying as a statement to any other party 

concerning Crossbow? 

A. I have not made that representation. 

Q . Do you recall who was present at 

these meetings with Crossbow during their due 

diligence? 

A. Most likely Eliot  erns stein and 

Simon Bernstein and Murice Buchsbaum. 

Q . And how about representatives of 

Crossbow's, whose representatives were there, if 

you can recall? 

A. I don't recall. 
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likely it would have been a presentation of the 196 

- 

Q. Did they have more than one person 
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present at the meeting? 197 

A. Depending on the meeting. 

Q . Well, how many meetings were there? 

We're talking about the due diligence. How many 

meetings did the due diligence entail? 

A. Well, you know, I think there were 

three separate investment into Iviewit by 

Crossbow so I don't, I'm not quite clear as to 

which one you want me to talk about. 

Q . Well, let's talk about the first one 

then. 

MR. PRUSASKI:  Objection; relevance. 

By MR. SELZ: 

Q -  The first one that was done, how 

much of an investment was being sought at that 

point from Crossbow? 

A. A million dollars. 

Q . And the same parties you described 

earlier were present at the meetings, Eliot 

Bernstein, Simon Bernstein, Murice Buchsbaum and 

yourself and some representative of Crossbow who 

you're unable to recall? 

A. Yes. 

Q. Okay. And how many meetings did 

that entail? 
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A. I don't recall. 

Q. How about the second investment, how 

much was that second investment? 

A. I don't recall exactly how much it 

was. 

Q - And who was present at that meeting, 

if you could recall? 

A. It would be the same people. 

Q - About what date was that, if you 

could recall? 

A. That'd be the summer of 2000. 

Q. All right. And how about the third, 

the third investment, how much was that? 

A. I believe it was under a million 

dollars. 

Q . And if you can recall, about when 

did that meeting take place with regard to that 

third investment? 

A. It would be probably in the 

December/January, December 2001, January 2002 

time frame. 

Q . January 2002? 

A. Approximately. 

Q. Do you ever recall having a camera 

with you at any of those meetings, a digital 
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you at any of those meetings? 199 

I property, intellectual property, was there ever 

2 

3 

4 

1 any concern expressed to you, as COO and I 

A. I didn't take a camera with me. 

Q . Now, going back to the Iviewit 

technologies, the heart of the company's 

I president of the company, concerning the math, 

the poo:? math that was submitted to the patent 

office with errors? Is there anyone who 

expressed any concern to you about that? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: There was a dispute as 

to the consistency of the mathematical 

representation, not to accuracy. 

By MR. SELZ: 

Q. Okay. So it wasn't dealing with the 

accuracy of the math or computational errors; it 

was dealing with whether or not the math properly 

applied the processes involved? 

A .. No. It was, I said, consistency. 

Q. Consistency, okay. Well, explain to 

me what you mean by consistency, then, sir, so I 

can understand. 

A. Well, there may be several different 

ways of deriving the same number, and it could be 
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derived using one form in one place and another 2 0 0  

form in another place. The result is always the 

same and both forms are accurate. 

Q - But they're not consistent? 

A. They are not -- they don't show the 

same format, but the values and the value derived 

is always the same. It is mathematically 

correct. 

Q . Okay. So did anyone ever express to 

you a concern about those particular issues? 

A. There was a concern expressed, yes. 

Q. By who? 

A. By Eliot Bernstein. 

Q. How about Murice Buchsbaum, did he 

ever express any concern to you about the math 

submitted? 

A .. Murice Buchsbaum didn't understand 

the math. 

Q .  Okay. So he never, he never 

expressed any concern to you then? 

A. Not on that score. 

Q. Did the board of directors ever 

question you about the patent materials submitted 

or any problems with the patent submitted to 

these intellectual property rights? 
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A. I don't recall discussing any 

problem with respect to Foley & Lardner's work 

because I don't recall any problem with Foley & 

Lardner's work. 

Q .. Okay. How about Meltzer Lippy, I 

think you described yesterday, there were some 

Proskauer Rose vs. Iviewit.com, et al. 8/23/02 

concerns; were those discussed with the board of 

directors? 

A .. The work done with Meltzer Lipper, 

1 

2 

3 

4 

5 

6 

7 

I was done mostly before my time. I 

A. No. 201 

MR. PRUSASKI: Object to the form. 

By MR. SELZ:  

Q. Did you ever discuss with the board 

of directors any of the problems with Foley & 

Lardner or Meltzer Lippy's work with regard to 

the patent? 

Q. What about the part that was done 

during your time, were you concerned about any of 

the qual-ity of the work that was performed or any 

problems you felt might arise from that work? 

A. I did not, during that time, 

discover any problems. 

I If I may ask the question, I'm 

puzzling here to understand why this form of 
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questioning is relevant to the Proskauer 

litigation? 

Q. Well, actually, sir, and I don't 

mean to be impolite in any manner whatsoever, but 

the role here for you is not really to ask these 

questions, but rather to answer the questions 

that are posed. So, although I appreciate your 

concerns, that's not something really for you to 

determine, but rather for posing counsel to bring 

before the court, if these matters should ever be 

submitted. 

So, again, I'm not attempting to be 

rude or i-mpolite in any manner, but these are the 

questions we can pose to you and you are duty 

bound to answer them. 

MR. PRUSASKI: I would just say to 

some extent, because he's not represented here, I 

think he's got the right to -- 

MR. SELZ: He doesn't have any right 

to object.. And you know, Chris, you and I both 

know, that even if you object to the form of a 

question or relevancy, the witness still has to 

answer it.. 

MR. PRUSASKI : I agree, and I think 

Mr. Utley knows that he needs to answer the 
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represented, to some extent, he does have the 

right to question the relevancy. 

MR. SELZ: Well, I mean, he can 

object klased on the relevancy or you can object 

based on the relevancy, but he cannot question 

the validity of what I'm asking based on a 

relevancy objection. 

MR. PRUSASKI: Okay. I just think 

that his last comment was basically just a lay 

person's objection to the relevance. 

MR. SELZ: That's fine. I mean, you 

know -- 

MR. PRUSASKI: And I'd like to 

state 

MR. SELZ: I don't even know if he 

has standing to interpose an objection because 

he's not a party to the case. So, well, I guess 

whatever, but the bottom line is we'll proceed so 

we can hopefully get through this as quickly as 

possible and release Mr. Utley from his 

obligations here. 

MR. PRUSASKI: Okay. And I'd like 

to join Mr. Utley with objecting to the relevance 

of the question too. Go ahead. 
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MR. SELZ: (No response.) 204 

MR. PRUSASKI: Steve? 

3 MR. SELZ: Yeah, I'm still here. 

4 MR. PRUSASKI: Okay. Go ahead when 

objections. Okay, fine. 

MR. BERNSTEIN: Could somebody 

repeat the last question for me, please. 

MR. SELZ: The last question was are 

you, are, were you aware of any situations 

according to -- Madam Court Reporter, actually if 

you couLd do me a favor, if you read back that 

last question, I would appreciate it. 

5 

6 

(Whereupon, the requested portion 

you're ready. I guess we're done. 

MR. SELZ: You're done with your 

was read back.) 

MR. SELZ: That's fine, thank you. 

By MR. SELZ: 

Q . Did Foley & Lardner ever discuss 

with y0.u any potential errors in the patents and 

any pot'ential liabilities that would arise from 

those errors? 

I MR. PRUSASKI: Object to the form. 

Assumes facts not in evidence. 

MR. SELZ: Well, let me start off 
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with the basic question then. 205 

By MR. S E L Z :  

Q - Did Foley & Lardner ever advise you 

that there were any errors in the patents? 

A. No. 

Q. So, then, they never advised you of 

any liabilities or any errors that might arise 

from any errors because there weren't any; is 

that your testimony is today? 

A. They never advised me that there 

were any errors in the patents. 

Q. Okay. Now, with regard to the 

Proskauer Rose billing, you had indicated that 

you had authorized certain payments to be made 

and Mr. Prusaski had showed you a series of 

letters sent to you by Chris Wheeler and your 

responses on a couple of those. 

Were those payments ever authorized 

by the board of directors of Iviewit? 

A. The board of directors normally does 

not become involved in the administration of 

accounts receivable and accounts payable. 

Q. Okay. Well, you, in your own 

testimony, sir, indicated that the company was in 

a cash poor position; is that true? 
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MR. PRUSASKI: Object to the form. 206 

MR. SELZ: Okay. I'll restate the 

form. 

By MR. SELZ: 

Q. Your testimony yesterday was that 

Iviewit did not have sufficient funds to meet its 

ongoing obligations; is that correct? 

A. Yes. 

Q. And that meant that decisions as to 

prioritizing the obligations would have to be 

made; is that also a correct statement of fact? 

A. Yes. 

Q. And who would normally, who would 

normally undertake those decisions? 

A. Either the CFO or the CFOin ' 

consultation with me. 

Q. Okay. And who was the CFO at that 

point in time? 

A .. Raymond Hersh. 

Q .. Now, with regard to that, sir, you 

never felt it advisable to discuss these matters 

with the board of directors prior to authorizing 

these substantial payments? 

A. I discussed it with, any specific 

payment which I felt warranted, I would discuss 
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- 

A. As part of an aggregate overall 

presentation on status. 

Q . But you never discussed -- well, 

strike that. 

Did you ever discuss your intentions 

of entering a payment agreement with Proskauer 

Rose at any board meeting? 

A. I don' t recall. 

Q. Would that have been reflected in 

with Simon Bernstein. The board was always 207 

updated as to the financial status of the company 

and we had regular board meetings by conference 

call where that was discussed. 

Q - Okay. So you had regular board 

meetings in which you discussed accounts payable 

to Proskauer Rose; is that your testimony? 

A. The Proskauer Rose accounts payable 

was discussed in some of those board meetings. 

Q . Was there ever any authorization by 

the board to allow for some kind of payment 

agreemer.t between Iviewit and Proskauer Rose? 

A. No. The board was never involved in 

day-to-day operations. 

Q . But you'discussed the accounts 

payable at board meetings? 
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place? 

A. I'm not aware. 

Q. Okay. Well, let me put it to you 

this way, sir. Did you ever have the opportunity 

to review board meetings, minutes -- I'm sorry. 

Did you have an opportunity, sir, to 

review the minutes of any of the board of 

directors meetings that you attended? 

A. Yes. 

Q. Okay. And were those, to the best 

of your recollection, recorded accurately and 

fully? 

MR. PRUSASKI: Object to the form. 

By MR. SELZ: 

Q .. Go ahead and answer, sir. 

A .. As far as I know, the minutes 

reflected the discussions that took place in the 

Q. So in other words, sir, if I went 

back and reviewed the minutes of the meetings of 

the board of directors and there was no mention 

of you discussing payment agreement with 

Proskauer Rose, would it be fair to say, then, 

that you never mentioned it at a board of 
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any minutes of any board meetings that took 208  

board meeting. 
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I - directors meeting? 209 

MR. PRUSASKI: Object to the form. 

THE WITNESS: Not necessarily. 

By MR. SELZ: 

Q . Okay. Well, you just indicated to 

me that the minutes of the board of directors 

meetings were accurately and fairly transcribed 

from what was discussed; is that correct? 

A. No. 

Q. Okay. Then, go ahead, why don't -- 

A. If you listen to my words, I said 

they were representative. 

Q . Representative. Okay. So in other 

words, not everything was transcribed; is that 

what you're telling me? 

A. I think that it's not unusual in 

board meetings to have a number of discussions 

which may or may not get transcribed. 

Q. Were those meetings of the board of 

directors ever taped? 

A ., I'm not aware of any taping. 

Q .. Would you be surprised to know that 

a tape of those meetings existed? 

A. Some one may have surreptitiously 

taped some of the meetings. 
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Q - Okay. So your testimony, then, is 210 

that taping the meetings wasn't something that 

was done in the regular course? 

A. That is correct. 

Q . The word surreptitiously, it would 

have to be someone hiding something to tape it; 

is that what you're implying by your answer? 

A. I am. 

Q. Now, during your authorization of 

payments to Proskauer Rose, did you ever have any 

further discussions as to, with either Si 

Bernstein or any other member of the board of 

directors, of mention with regard to continuing 

those payments? 

A. I don't recall the specific 

conversation. 

Q ., Now, with regard to the accounts 

payable situation at Iviewit, how did you -- 

strike that. 

Please describe for me the accounts 

payable team that you selected, who were they and 

why were they hired in particular? 

A. We had a young college graduate of 

the business school, of an accounting school for 

a while. 
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Q . What was that person's name? 211 

A. Her last name was Lewin. And she 

left after several months and was replaced by 

Mary. And -- 

Q. And that's Mary; what was Mary's 

last name? 

A. I don't recall. 

Q . Was it Viadaro? 

A. That does not sound familiar. 

Q -  Okay. And who else, who else was on 

the team? 

A. And then later Mary left and Bill 

Kasser came into the picture. 

Q. Now, had you ever worked with Mary 

before at all or any of these other people 

before? 

A. Yes. 

Q. And which one of them did you work 

with before? 

A ., Mary had worked at Diamond Turf 

Equipment. 

Q. Okay. And did you bring her over 

directly from Diamond Turf? 

A. Yes. 

Q. Was there any particular reason why 
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you thought she was qualified for the position at 212 

Iviewit? 

afterwards. Was Mary let go at one point in time 

or another? 

A .. She became ill. 

Q .  Okay. She became ill in a chronic 

sense or just -- 

A. She was -- no. She became ill and 

was not able to attend work for some substantial 

period of time. 

Q - Okay. 

A. And at that point in time, we were 

cutting staff so we cut her position out. 

Q . Okay. You cut her out but then you 

replaced her with Bill Kasser? 

A. Later. There was a period where we 

had, where Raymond Hersh filled in. 

Q . Now, so she was basically terminated 

because she couldn't attend work; is that what 

you're, the reason for her no longer, for Mary no 

longer working for Iviewit would have been? 

I 

A. We found that we could get along 

A. Based upon her work at Diamond Turf. 

Q - And what finally happened with Mary? 

Was she -- because Bill Kasser obviously came in 
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without her at that particular point in time. 213 

Q. Now, we talked earlier about, or I 

believe it was on direct examination that you 

commented that Mr. Bernstein had, Si Bernstein 

had indi-cated his concern with regard to 

Proskauer Rose's bills. Did Mr. Donald Cain or 

Ken Anderson ever indicate any concerns or 

complaints about Proskauer's work or their 

billing:? 

A .. They commented on the magnitude of 

the bills. 

Q .. And they commented to you in 

particular about that fact? 

A. Yes. 

Q - And what were the, the basis for 

their statements or what was the substance of 

their statements to you? 

A. Well, the substance of their 

stateme.nts was, in their experience, the 

magnitude of the billings were significantly 

larger than in their experience a company of the 

Iviewit size would have experienced. 

Q. Okay. So you're saying that their 

statements were basically they thought the bills 

were larger than they should have been for a 
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company of Iviewit's size and the work being 

generated; is that what they were saying? 

A. They said that in their experience, 

the bi1l.s were larger than their experience would 

indicate for a company of that size. 

Q .. Okay. And what was their 

experience, Mr. Cain's experience and 

Mr. Anderson's experience that they drew from, if 

you know? 

A. I know -- I don't know. Mr. Cain 

had a background in the private banking and 

investment industry. Mr. Anderson had experience 

with Anderson Accounting. 

Q - Okay. So these were people of 

backgro-unds in, for businesses then? 

A. I don't know exactly what they were 

doing. 

Q. Okay. Now, what was their role in 

Iviewit or at Iviewit, I should say?' 

A. They were on the board. 

Q. Okay. And they communicated these 

facts to you; is that correct? 

A. They communicated those impressions 

to me. 

Q. And you took that to mean, then, 
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that the billing by Proskauer Rose should be paid 2 15 

in full'? 

A. I did not make that representation. 

Q. Okay. Well, sir, we're talking 

about your role as president and chief operating 

officer of the Iviewit entities. You had already 

indicated in your testimony that you unilaterally 

determined to make payments to Proskauer Rose on 

a payment agreement; is that correct? 

A. I made a payment agreement. 

Q . All right. And you made it without 

consulting the board of directors, is what you 

had indicated in your earlier testimony; is that 

still correct? 

A. I made it in the normal course of my 

position as president. 

Q. But you had received prior to that 

payment agreement or after that payment 

agreement, comments from Mr. Cain and 

Mr. Anderson indicating concerns about the size 

of Proskauer Rose's bill. 

A. We have not discussed the timing 

when those concerns were expressed. 

Q. That's what I'm asking you. Was it 

before of after your entering into the agreement 
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to pay Proskauer Rose's bill? 216 

A. It was after. 

Q . So you had already entered an 

agreement. About when was this, sir? 

A. I believe from the exhibits that we 

discussed yesterday, the agreement was dated 

December of the year 2000. And at that time, we 

had received a significant infusion of cash from 

Crossbow, and on the basis of that infusion of 

cash, I prepared a budget. The budget included 

a, an allocation of funds that I reviewed with 

the board and with Mr. Si Bernstein -- 

Q -  Okay. That wasn't -- 

A. -- it included -- let me finish. 

, Q. Go ahead. 

A. It included the amount that would go 

to Proskauer on a monthly basis and it was prior 

to the time that I entered into that agreement 

with Mr. Chris Wheeler. 

Q. Okay. Now, with regard to the 

information that you had, because obviously there 

wasn't just one agreement you had with Proskauer 

Rose; according to your testimony yesterday, 

there were at least two separate agreements that 

you had with them at various times about how the 
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payments were to be made. Were these comments by 

Mr. Cain and Mr. Anderson prior to that second 

agreement you made with Proskauer Rose? 

A. No. 

MR. PRUSASKI: Object to the form. 

By MR. SELZ: 

Q - So these were still after that as 

well? 

A. As I recall. 

Q - So they were -- okay. 

So about what date were those 

comments made by Mr. Cain and Mr. Anderson, if 

you can recall? Was it December of 2000? 

A. No. It'd be later in the first 

quarter of 2001. 

Q. First quarter of 2001. How about 

Gerald Lewin, did Mr. Lewin, ever complain about 

either the work or the billing that Proskauer 

Rose had performed for Iviewit? 

A ,. Not to my recollection. 

Q. Now, with regard to the hiring and 

retention of counsel, yesterday had you testified 

that in your role in IBM, there was staff 

attorneys and so you really never had to retain 

an attorney on behalf of the company; is that 
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correct? 218 

A. That's correct. 

Q . Okay. And that the first time you 

retained counsel was regard to, I believe 

Mr. Dick, with regard to Diamond Turf? 

A. It was a, it was a -- he was 

retained by me personally. 

Q. He was retained by you personally. 

How about with regard to Diamond Turf, did you 

ever retain counsel during the approximately 

three-year period you were president of Diamond 

Turf? 

A. No. 

Q - You never were involved with 

retaining anyone? 

A. Right. 

Q. Did Diamond Turf ever have any 

intellectual property issues or any patent work 

that it had done? 

A. No. 

Q - How about corporate work, did it 

have corporate work that needed to done? 

A. That was taken care of by 

Mr. Freedkin. 

Q .  So, then, sir, it would be a fair 
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statement to say that you've never, prior to your 219 

work at Iviewit, you never hired or retained an 

attorney for purposes of corporation 

representation; wou 

statement of fact? 

A. Yes. 

Q - And so 

d that be a true and correct 

what was your experience and 

basis for concluding that the work provided by 

Proskauer Rose was being billed in a reasonable, 

prudent manner or the services provided were 

being charged for fairly? 

A. My practice was to continue the 

relationship and the commitments that had already 

been made prior to my taking the position. 

Q . Okay. But you've. stated, sir, that 

you concluded that the billing provided by 

Proskauer Rose was proper, that there was nothing 

improper about it that you saw; is that correct? 

A. What I saw was a detail' under the 

billings which accounted for time and material 

expended in behalf of Iviewit on corporate 

matters. 

Q .  And so if I sent to you, then -- so 

under that, under that philosophy then, sir, if I 

sent a hill for corporate work to Diamond Turf 
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for $100,000 and I had detailed the billing and I 220 

provided that to you, you would think that was a 

legitimate bill, regardless of the quantity of 

services provided; is that what you're telling 

me? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: The billing includes 

the time spent and material used by each person 

assigned to Iviewit corporate matters. 

By MR. SELZ: 

Q .. My question to you is, was 

distinctly different. That is, if I provided you 

with a billing statement showing a detailed 

breakdown -- what you've told me so far in your 

testimony is that you're presuming correct, 

without even examining whether or not it's a 

reasonable amount for the service provided; is 

that what you're telling me. 

MR. PRUSASKI: Object to the form. 

THE WITNESS: I'm saying that I 

accepted it on the same basis that was accepted 

prior to my taking the position. 

By MR. SELZ: 

Q . Okay. So you accepted it at face 

value that if it was on the billing statement, it 
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/ was due and it was reasonable; is that what 221 

you're telling me? 

A. I said I accepted it on the same 

I I basis that it was accepted prior to my taking the 

position. 

Q - Well, sir, you were acting as the 

I president and COO of this company and you've 

already testified that you used your judgment 

entering a payment agreement with Proskauer Rose 

for the balances due and that you didn't question 

anything concerning the bills, that you thought 

they were all proper; was that a correct 

statement? All the things I just recited, are 

those correct statements of your prior testimony? 

A. No. 

Q. Okay. What's not correct in that 

statement? 

A. The bills were reviewed for 

substance. 

Q. By who? 

A. By either myself or my accountant. 

Q . And who was, which accountant was 

that? 

A. It would be Raymond Hersh. 

Q. Okay. 
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A. Or myself. 

Q . Okay. And that's the only 

inaccuracy in the statement I just made? 

A. And the billing rates had already 

been in practice before I assumed responsibility 

for the company. There was no change. 

Q . So you didn't, you didn't undertake 

to determine whether or not the time spent 

reasonably correlated to the services provided? 

A .. I am not an expert in how much time 

an attorney spends on a particular matter. 

Q . So, again, you accepted that as 

being a fair billing on its face; is that what 

you're telling me, for the amount of time that 

was spent? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: I accepted Proskauer 

Rose as a responsible company with which to do 

business. 

By MR. SELZ: 

Q. And you correspondingly, then, 

determined that the entirety of the bill would be 

paid, or should be paid; is that correct? 

A. That is correct. 

Q. And you authorized the accounts 
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payable department for Iviewit to issue checks to 223 

Proskauer Rose in partial payment of those 

billing statements; is that also correct? 

A. That is correct. 

Q. I think you probably already 

answered this in part of that answer you gave a 

couple of questions ago, but did you believe that 

Proskauer Rose ever inflated their billing 

statements to Iviewit? 

A. I think we touched on that 

yesterday, but the answer is, no. 

Q - Now, how about with regard to 

Crossbow Ventures and their investment, did they 

ever require any assignment by the inventors of 

the intellectual properties and-the inventions as 

part of their negotiations? 

MR. PRUSASKI: Objection, relevance. 

THE WITNESS: There was no 

assignment made during my tenure. 

By MR. SELZ: 

Q. Was there ever any requests or 

requirement by Crossbow that they be assigned 

rights in these intellectual properties? 

A. I'm not aware of any. 

Q .  Are you familiar with a gentleman 
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named William or Bill Barber? 224 

A. Yeah, I've met Bill Barber. 

Q - Who's Mr. Barber? 

A. Was that a question? 

Q .  Yes, it was. Who is Mr. Barber? 

A. He is a businessman, as I understand 

it, who has connections in finances and in other 

properties. 

Q. Okay. What was his interest in 

Iviewit and the Iviewit technology? 

A. He was potentially interested in 

using the technology. 

Q - For what purpose? 

A. I believe that he is involved with 

so~rie adult web sites. 

Q .  Okay. And did you contact 

Mr. Barber or did he contact you? 

A. Well, I did not contact him. 

Q .  Okay. 

A. I don't recall how he came on the 

horizon. 

Q - Okay. Was -- did the board ever 

express to you any attitude towards the use of 

the Iviewit technology by either Mr. Barber or on 

adult web sites? 
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MR. PRUSASKI: Objection, relevance. 225 

MR. SELZ: I think it is relevant. 

We're talking about whether or not he followed 

board directions so I think it's highly relevant. 

MR. PRUSASKI: And pursuant to the 

Rules of Civil Procedures, I'm not going to argue 

my objelztions. 

MR. SELZ: Of course. I just want 

to make sure I got on the record why I thought it 

was rel'3vant. 

By MR. SELZ: 

Q - Go ahead. 

A. The board discussed it. 

Q -  Yes. And what was the outcome of 

their discussion? 

A. The outcome of the discussion and my 

position was that we would not enter into any 

agreement that would compromise the credibility 

of the Iviewit name. 

Q . Okay. Was there ever any encoding 

of any of this adult material at the Iviewit 

corporate offices or any other facility that 

Iviewit ran or operated? 

A.. There was a sample tape that was 

decoded. We had already done that once before. 
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Q. Okay. And who was involved in that, 

if you know? 

A. It was done in the laboratory. I'm 

not sure who touched it. 

Q - Okay. So you're not, you're not 

aware of which employees were actually involved 

in encoding this -- 

A. No. 

Q . -- information? 

A. I'm not. 

Q - How about I-Gallery; are you 

familiar with that? 

A. I am. 

(2. And could you explain what that 

company does and who that company is operated by. 

A. I don't know who it's operated by 

but I believe that's another adult orientated 

company in California. We were referenced to it 

by a friend of Eliot Bernstein's. He made that 

introduction and Eliot decided that we should go 

and discuss the possibility of them using the 

Iviewit technology. 

Q. Okay. Were there anything that went 

further than that, according to what you knew 

about Iviewit's involvement? 
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Eliot had a number of discussions 227 

with them and I believe he brought a tape back 

once to be encoded and sent it back to them. 

MR. SELZ: Let's say we take a break 

for abo~t ten minutes. 

MR. PRUSASKI: How you doing on 

time? Let's go off. 

(Whereupon, a break was taken from 

3:51 to 4 :07 . )  

By MR. SELZ:  

Q .. We were talking about some 

technology used at Iviewit, Mr. Utley, and I just 

wanted to find out, did you ever have a meeting 

with Alan Epstein concerning the technology? 

A. I had several meetings with Alan 

Epstein. 

Q - Was at the Universal Studio premises 

or was that some place else? 

A. Several places. 

Q . Okay. Why don't you describe each 

one of those meetings for me, if you could 

please, and the date and who was present. 

MR. PRUSASKI: Objection, relevance. 

THE WITNESS: Well, I don't recall 

all the meetings. Some were investor related and 
I 

- - 

Pat Carl & Associates (763) 591-0535 or (800) 591-9PCA l722) 



Proskauer Rose vs. Iviewit.com, et al. 8 / 2 3 / 0 2  

some were client related. Mr. Bernstein, 228 

Mr. Elicit Bernstein was involved in all of those 

meetings. 

By MR. SELZ: 

Q - Okay. Did any of those take place 

at, you said one of them or two of them or more 

of them took place at Universal Studios premises 

or not? 

A. Yes, I think there were, there was 

at least one meeting at Universal Studios. I 

think maybe there were even two meetings. 

Q. How would you characterize those 

meetings with Mr. Epstein? 

A .. Well, Mr. Epstein was the person who 

made the introduction to the studio. 

Q. Okay. Was there any problem that 

you ran into with Mr. Epstein or any complaint 

that Mr. Epstein voiced to you about anything? 

A. Well, in one meeting at Universal 

Studios,, there was a confrontation between 

Mr. Eliot Bernstein and the principal 

representing Universal Studios. 

Q . Okay. And who was that principal 

representing Universal Studios? 

A. He was the head of their advanced 
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media program. I don't recall his name. 229 

Q. Was there ever any complaint or 

problem with regard to yourself and Mr. Epstein? 

A. Not that I'm aware of. 

MR. BERNSTEIN: (Inaudible). 

MR. SELZ: All right, Mr. Pierce. 

By MR. SELZ: 

Q. Mr. Pierce was the principal? 

A. (No response.) 

Q .  Mr. Utley? 

A. Yes. 

Q . Was there ever complaints that 

Mr. Epstein had, particularly against you, 

yoursel € ?  

A. Not that I'm aware of. 

Q . How about David Colter, are you 

familiar with Mr. Colter? 

A. Mr. Colter was involved with the 

development side of Warner Brothers. 

Q. Okay. Did Mr. Colter ever request 

that you never contact anyone else at Warner 

Brothers other than himself? 

MR. PRUSASKI: Objection, relevance. 

THE WITNESS: He made a request that 

it might be simpler for everyone involved if 
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Eliot Bernstein acted as the sole interface. 230 

By MR. S E L Z :  

Q . Okay. Did he ever specifically 

request that you not contact any other Warner 

Brothers' employee other than himself? I believe 

that was my question to you. 

A. No. He -- I'd have to rephrase the 

question to answer it accurately. He requested 

that he be the focal point for Warner Brothers. 

Q. Okay. And did you comply with his 

request that he be the focal point for Warner 

Brothers with regard to any cornrnunications 

between Iviewit and Warner Brothers? 

A. I did. 

Q. Did you ever try to contact any 

other Warner Brothers employees? 

A. No. 

Q. Do you have any reason why 

Mr. Colter would want you to restrict your 

communications directly to himself? 

A. My understanding was that he had 

been assigned the responsibility to evaluate the 

Iviewit technology. 

Q. Okay. Do you know if Mr. Colter 

ever talked to you about your qualifications as 
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an engineer? 231 

A. No. 

Q - Or a mathematician? 

A. No. 

MR. PRUSASKI: Object to the form. 

By MR. SELZ: 

Q . Are you aware of -- this is a line 

of questioning we were talking about yesterday. 

Are you aware of any inventions with zoom and pan 

as part of their title, something that's similar 

to what the Iviewit technology is. 

A. Would you clarify that question. 

Q . Sure. Are you aware, you personally 

aware of any inventions that used phrases zoom 

and pan in their title similar; in a manner which 

is similar to the Iviewit intellectual 

properties? 

A. Are you speaking at large? 

Q . At large. 

A. Zoom and pan have been around for 

decades. 

Q . Okay. But I'm saying with regard to 

digital zoom and pan the way that Iviewit 

technologies operate? 

A. I have heard it alleged that digital 
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zoom and pan have been around longer than the 232 

Iviewit technologies. 

Q . Can you elaborate on that, please. 

A. Kodak has taken that position. 

Q . Okay. 

A. There was a principal at Vulture 

Ventures in California, an investment company 

that looked at Iviewit, that made the same claim. 

Q - And were these facts ever discussed 

or were these situations ever discussed with 

Crossbold, Huizenga or any of the other investors? 

MR. PRUSASKI: Objection, relevance. 

THE WITNESS: They were discussed 

with specific members of the board. 

By MR. SELZ,: 

Q - How about with the investors? 

A. Crossbow had a board member 

representing Crossbow. 

Q . Prior to their investment or after? 

A. After their investment. 

Q. Okay. How about prior to their 

investment, was there ever any discussion with 

Crossbow with regard to the possibility that 

digital zoom and pan was already existent in 

, another technological form or another IP form? 
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A. The instances which I enumerated 233 

took place after the Crossbow investment. 

Q - Okay. And it was after the initial 

investmtent or that was after the third 

investment? 

A. After the initial investment. 

Q . Okay. Now, with regard to the 

intellectual properties involved and Meltzer 

Lippy, who was in charge of those provisional 

applications? Were you in charge of those 

provisional applications? 

A. The provisional applications were 

all made before I became involved with the 

company. 

Q. Okay. So you had no involvement 

with the provisional applications or anything 

contained in them? 

A. That's correct. 

Q. Now, did you ever discuss with 

Mr. Wheeler the intellectual properties involved 

with the Iviewit technology? 

A. Not in any specific sense. 

Q. Okay. You never described to him 

the potential commercial utilizations of the 

intellectual property or any of the specific 
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elements of the inventions itself? 234  

A. I didn't discuss any elements of the 

invention itself. 

Q - How about commercial applications 

for those, for those inventions? 

A. Well, that was discussed in my first 

meetings with Mr. Wheeler and Mr. Eliot Bernstein 

by them. 

Q - Now, I going a little bit back to 

some of these funding meetings that we talked 

about earlier in your testimony. After the 

initial investment by Huizenga Holdings, did 

Huizenga Holdings make any other investments in 

Iviewit? 

MR. PRUSASKI: Objection, relevance. 

THE WITNESS: They did not. 

By MR. SELZ: 

Q . Do you know the reason why they did 

not make any further investment in Iviewit? 

A. I'm not aware of any factual reason 

why they did not. 

Q . Are you aware of any business reason 

why they did not? 

A. There was an altercation between Si 

Bernstein and the president of Huizenga Holdings. 
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Okay. An altercation, you mean a 235 

dispute of some kind? 

A. Yes. 

Q . And do you recall what that dispute 

involved? 

A. Mr. Bernstein took the position that 

they didn't know what they were doing. 

Q - And the representative from Huizenga 

Holdings, who was that? 

A. It was the president at the time. 

Q. Do you recall his name? 

A. Not offhand. 

Q. He took offense to that 

representation by Mr. Bernstein; is that correct? 

A. You might say that.' 

Q. Now, with regard to your 

authorization of work or the work that was 

performed by Proskauer Rose during your tenure at 

Iviewit, what was the corporate structure when 

you first became affiliated with Iviewit? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: Well, I'll repeat what 

we discussed yesterday. 

By MR. SELZ: 

Q. Okay. 
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A. The principle component of the 236 

business was Iview-LLC, or 1viewit.LLC. 

Q - Right. 

A. With a subordinate company 

Iviewit.com, LLC. Iviewit, LLC was 95 percent 

owned by U-View, LLC and 5 percent owned by 

individual shareholders. 

Q. Okay. And I think you described 

Proskauer Rose as one of those shareholders in 

the entity; is the correct? 

A. That is correct. 

Q. Okay. NOW, going back to Proskauer 

Rose's bills, how was that interest in U-View, 

LLC, that 5 percent interest I believe you said 

it was? + 

A. No, I didn't. 

Q . Sorry. That interest in the 

company, was it 5 percent or how much was it 

percentage wise? Let me take that back. 

A. U-View had a 95 percent holding. 

Q -  Okay. 

A. U-View was an S-corp. 

Q . All right. Which entity did 

Proskauer Rose hold an interest in then? 

A.. Iviewit, LLC. 
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Q . Okay. And that was the same entity 237 

that the retainer agreement was signed with that 

you test if ied to yesterday? 

A. I believe so. 

MR. SELZ: Madam Court Reporter, do 

we still have Defendant's No. 1 available? 

(Court Reporter responds 

affirmatively.) 

MR. SELZ: Okay. Can you please 

provide it to the deponent, I'd appreciate it. 

(Court reporter hands documents.) 

MR. PRUSASKI: It's on the bottom. 

I think it's the last document. I should have 

written Defendant's Exhibit 1 on the sticker. 

THE WITNESS: Oh. This is it. I 

have the document. 

By MR. SELZ: 

Q . Okay. So that Iviewit, LLC that 

Proskauer Rose held an interest in, was the same 

entity which it signed or had entered into the 

agreement with Proskauer Rose for representation; 

is that correct? 

MR. PRUSASKI: Object to the form. 

MR. SELZ: Well, let me break it 

down. Okay. 
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2 3 8  

2 

3 

Q -  viewi it, LLC was the entity in which 

Proskauer Rose held an interest; is that correct 

4 

5 

A. I don't recall percentages. 

or not, sir? 

A. Yes. 

6 

7 

I Something over 1 percent. 

Q. And how much percentage interest did 

they hold in Iviewit, LLC? 

l2 1 Mr. Brian G .  Utley, it's Exhibit No. 1 I'm 

10 

11 

Q . And that was the same entity which 

the September 8th letter is addressed to, 

l5 I A. Yes. 

13 

14 

referring to, Brian G. Utley Iviewit, LZC; is 

that correct? 

16 

17 

18 

19 

20 

22 1 the company over the prior six months. 

Q. What was your understanding as to 

why Proskauer Rose held an interest in Iviewit, 

LLC? 

A. I was told by the Bernstein's that 

it was granted to Proskauer Rose because of the 

21 

2 3  I Q. Okay. Now, when was that interest 

quality of the work that they had performed for 

24 1 given to Proskauer Rose, do you know? 

It was prior to my tenure. 
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Q. Okay. So you have no idea when that 239 

was, when that was given? 

A. I do not. 

Q. Would you consider that additional 

compensation to Proskauer Rose? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: I have no judgment on 

why it was given. 

By MR. SELZ: 

Q. Was it ever raised as an issue with 

Proskauer Rose vis-a-vis their billing statements 

to Iviewit, that is, their interest in the 

company'? 

A .. I believe, and I am trying to 

recollect here, I believe it was assert.ed that in 

consideration of the equity granted to Proskauer 

Rose -- 

Q. Right. 

A. -- that Proskauer Rose should give 

some consideration back to Iviewit. 

Q .  Okay. And what consideration was 

that, if you recall, sir, or if there was any 

consideration given? 

A. I'm not aware of any percise quid 

pro quo. 
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Q. Okay. So your understanding, then, 240 

is that there was a consideration given because 

of this interest but that it never was in fact 

given? 

MR. PRUSASKI: Object to the form. 

THE WITNESS: To my knowledge, 

Proskauer Rose never acknowledged that there was 

a connection between the granting of the equities 

and their services. 

By MR. SELZ: 

Q. Okay. But to the best of your 

knowledge, has Proskauer Rose either relinquished 

that interest or somehow indicated to Iviewit 

that it has no further interest in retaining that 

ownership in Iviewit, LLC? 

A. That is not what I tried to say. 

Q - Okay. What did you try to say then? 

A. What I tried to say is, the fact of 

Iviewit granting to Proskauer Rose an equity 

interest, had no bearing on the billings. 

Q .  Okay. So then it was your 

understanding that this equity interest had no 

affect on the billing that was done by Proskauer 

Rose? 

A. Yes. 

- - 
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Q . In other words, it was some kind 241 

\)onus given to them that didn't affect the 

( :  ubsequent billing? 

A. That's my understanding. 

Q . Was that understanding ever 

lormalized to you in any kind of written 

~.omrnunication or any communication by the board 

1 1  f directors? 

A. I believe that the equity granted to 

I'roskauer Rose, actually was a personal decision 

lr~ade by Eliot Bernstein and came from his own 

troldings. 

Q - Okay. That's your understanding. 

I)o you know that for a fact or -- 

A. That is -- no. That is my 

~~nderstanding but, again, that is a recollection. 

Q - Who is Jim Armstrong? Do you know 

,Jim Armstrong? 

A. Jim Armstrong was a personal friend 

of Eliot Bernstein's who served as head of sales 

for a period of time. 

Q . Okay. Was there anything that 

Mr. Armstrong brought to your attention 

c:oncerning any of the IP's or any problems with 

any of those, the mathematics involved or any of 
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that thing, anything of that nature, rather? 242 

A. Mr. Armstrong took issue with the 

c.onsistency which we discussed earlier. 

Q. Okay. And you said that you 

c40rrected that or you took steps to correct that? 

A. It was not necessary. As I 

mentioned earlier, there was, it was not 

inaccurate, there was no inaccuracy involved. 

'['he formulas were correct; they were just two 

cxpressions of the same phenomena. 

Q. So they were two ways of expressing 

the same end result, if you will? 

A. That is correct. 

Q. Was there ever a business plan 

submitted to Iviewit to Wachovia Bank? 

MR. PRUSASKI : Objection, relevance. 

MR. SELZ: Wachovia. 

MR. PRUSASKI : Wachovia, 

W-A-C-H-0-V-I-A. 

MR. SELZ: Thank you, Chris. 

THE WITNESS: There was a business 

plan that was developed in conjunction with 

Wachovia. 

B y  MR. SELZ: 

Q. And did you submit documents as 
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~~resident and COO of Iviewit to Wachovia? 243 

A. We shared nondisclosure agreements 

lrld communicated as required in order to 

l.ons truct the business plan. 

Q . And did they require or request that 

fou provide them with a CV as part of the 

ltusiness plan to evidence your expertise. 

A. I believe so. 

MR. PRUSASKI: Objection to form. 

MR. SELZ: I'll restate the 

gluestion. 

Icy MR. SELZ: 

Q . Did Wachovia Bank request that you 

11rovide personal information to them as part of 

l hat business plan? 

A. Yes. 

Q -  And did you provide that personal 

information in the form of a curriculum vitae or 

'V? 

A. It was integrated in prior editions 

of the business plan and flowed into the one that 

was developed with Wachovia. 

Q. Now, when Chris Wheeler first 

introduced you to Iviewit, was he aware of the 

situation at Diamond Turf and yourself and 

Carl & Associates ( 7 6 3 )  591-0535 or (800) 591-9PCA (722) 
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Mr. Monte Freedkin or what was Mr. Wheeler's 244 

knowledge of your position at Diamond Turf, to 

the best of your knowledge? 

, 
I MR. PRUSASKI: Objection to form. 
I 
I 
i 

MR. SELZ: Okay. I'll restate the 

/ question. I'm sorry. Getting a little tired. 

MR. PRUSASKI: I'm just objecting to 

the extent that you're asking him what Chris 

Wheeler's personal knowledge was. 

MR. SELZ: Okay. 

fiy MR. SELZ: 

I Q - To the extent that you know, what 

I / was Chris Wheeler's personal knowledge of that 

situation? 

" MR., PRUSASKI: Objection to form. 

THE WITNESS: I believe Chris, 

Mr. Wheeler was fully cognizant of my 

relationship to Diamond Turf Equipment and to 

Mr. Freedkin. 

By MR. SELZ: 

Q. And he was aware about your 

departure from that company and that situation? 

A. Yes. 

Q -  Involving your employed and your 

change of employment when you left Diamond Turf? 
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A. Yes. 245 

Q - Other than your retirement at IBM, 

was there any other reason why you left IBM's 

t.rnploy? 

A. No. 

Q. Do you have any ongoing dispute with 

either IBF4 or Diamond Turf? 

A. No. 

Q - Going back to the employment of an 

attorney when you were at Diamond Turf, was there 

a retainer agreement that you recall signing on 

behalf of Diamond Turf to employ an attorney 

there? Or I'll take that back. I think you said 

that you never employed an attorney there; is 

that correct? 

A. That is correct. 

Q - When you hired an attorney 

personally, did you have a retainer agreement 

that you signed? 

A. No. 

Q . Do you have any letter or any other 

document. evidencing the rates to be charged and 

the services to provided by that attorney? 

A. I would have to research that 

question. 
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Q. Okay. Well, when I talk about 246 

retainer, I mean a letter of an engagement, not 

just a payment up front of funds; do you 

rlnderstand that is part of the question or not? 

A. I do now. 

Q - Okay. So when I talk about a 

retainer agreement, I mean any contract to engage 

legal services, whether or not there's money paid 

initially or not. So with regard to that, have 

you ever signed any retainer agreement with any 

attorney that you can recall? 

A. No. 

Q - Have you had any letter of agreement 

presented to you by any attorney as to fees to be 

charged and services to be provided? 

A. No. Not prior to that time. I have 

subsequently, but not prior to that time. 

Q . And what's changed between the past 

and current? Why have you now -- have you 

requested that that be provided to you or is that 

something that's been provided to you at the, I 

guess, preemptorally(sic) by the attorney? Have 

they provided you with a retainer agreement up 

front or have you requested one? 

MR. P R U S A S K I :  Objection, relevance. 

1 1  Carl & Associates ( 7 6 3 )  591-0535 or (800) 591-9PCA (722) 
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By MR. SELZ: 247 

Q - You can go ahead and answer. 

A. We negotiated a basis for services 

which was documented. 

Q. Okay. And which attorney did you do 

t hat with, sir? 

A. Attorney that represented me in the 

(:hapter '7 proceeding. 

Q. And that's a Chapter 7 proceeding 

against Iviewit? 

A. Yes. 

Q - And which Iviewit entity is that 

again? 

A. I believe that was Iviewit.com, LLC. 

Q - That was the entity that-had ,signed 

your employment agreement I believe you 

Lesti-fied; is that correct? 

A. Yes. 

Q . What's the current status of that 

bankruptcy proceeding? 

A. A judgment, I believe, has been 

made. 

Q. Okay. A judgment has been made by 

bankruptcy court? 

A. I believe so. 

1 Carl & Associates (763) 591-0535 or (800) 591-9PCA (722) 
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Q. And do you know when that judgment 248 

was entered? 

A. I don't know the precise date. 

Q .  Okay. Who prepared your employment 

agreement with Iviewit? 

A. Mr. Wheeler. 

Q .  Did he ever disclose to Iviewit that 

he had known you personally for a number of 

years? 

MR. PRUSASKI: Objection to form. 

THE WITNESS: That was the basis on 

which he made the initial introduction. 

Ry MR. SELZ: 

Q .  Did Mr. Wheeler ever obtain any 

waiver of conflict between Iviewit and yourself? 

A. Mr. Wheeler never represented me. 

Q. Oh. So he represented Iviewit but 

he never represented you? 

A. That's correct. 

Q. Was there any specific directions 

given to Proskauer Rose as to legal services to 

be provided by either yourself or the board of 

directors? 

MR. PRUSASKI: Objection to form. 

THE WITNESS: Would you repeat the 
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1 ques t ion .  2 4 9  

Fly MR. SELZ: 

Q . Sure .  Were t h e r e  e v e r  any s p e c i f i c  

d i r e c t i o n s  given by  e i t h e r  you r se l f  o r  t h e  board 

o f  d i r e c t o r s  t o  Proskauer Rose f o r  t h e i r  l e g a l  

s e r v i c e s  t o  be performed? 

A. Yes. 

Q .  And why d o n ' t  you t e l l  me who gave 

those d i r e c t i o n s ,  t o  t h e  b e s t  of  your 

r e c o l l e c t i o n ,  t h e  d a t e  t h o s e  d i r e c t i o n s  were 

qiven and what t h e  subs tance  of  t h o s e  d i r e c t i o n s  

were. 

MR. PRUSASKI: Object  t o  form. 

THE WITNESS: Well, t h e  board gave 

d i r e c t i o n s  t o  change t h e  c o r p o r a t e  s t a t u s  of  

Iv iewi t .  

Ry MR. SELZ: 

Q. A n d  when w a s  t h a t ,  s i r ?  

A. That was i n  November of  99 .  

Q .  On whose adv ice?  

A. The board. 

Q.  And t h e  board determined by i t s e l f  

t he re  was going t o  be a  change i n  t h e  c o r p o r a t e  

I s t r u c t u r e ?  

A. Yes. I t  was neces sa ry  i n  o r d e r  t o  

.- 
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present the company properly to the investment 2 5 0  

community. 

Q - Okay. This was a change in status 

from an S-corp to a C-corp that you're 

discussing? 

A. Yes. 

Q -  Okay. Did any legal advisor advise 

the board of directors as to the necessity of 

that change? 

A. That, I believe Mr. Wheeler made 

that recommendation. 

Q - Okay. So the board was following 

Mr. Wheeler's advice on that particular 

recommendation then? 

A. Yes. 

Q. What other directions were given 

with regard to Proskauer Rose and its 

representation of Iviewit? 

A. Proskauer Rose was requested to 

development an employee stock purchase plan or 

stock option plan. 

Q -  Okay. 

A. They were requested to serve as 

counsel during the due diligence process of all 

of the investments made in Iviewit. 
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Q . Okay. 251 

A. On the part of Huizenga and 

Crossbow - 

Q. Now, you said that the Proskauer 

Rose wasn't involved with the intellectual 

property side of Iviewit; is that correct? 

A. That's correct. 

Q - Have you ever seen the billing 

statements that Proskauer Rose provided to 

Iviewit that you -- you've discussed detailed 

billing statements. You reviewed those detailed 

billing statements, sir? 

A. Some of them. 

Q. What was the first one that you can 

recall reviewing? 

A .. I don't recall. 

Q .. Would it have been on or about July 

of 1999'? 

A. I really don't -- no. That was 

prior to my engagement. 

Q. Okay. Did you ever go back and try 

to ascertain the source of the prior bills that 

were the ongoing balance that Iviewit had with 

Proskauer Rose? 

MR. PRUSASKI: Objection to form. 
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MR. SELZ: Well, let me restate the 252 

question. 

By MR. SELZ: 

Q -  Did you ever go back, sir, and check 

billing statements prior to your employment, or 

dating prior to your employment with Iviewit? 

A. I did see some of those records. 

Q . How many of those records did you 

look at, if you can recall? 

A. I can't recall precisely. 

Q - And this was the 

300-and-.something-thousand-dollar previous 

balance that you had testified to yesterday? 

A. I think I said it was less than 

3OO,OOO. 

Q. 289 or 298. I'm trying to recall 

exactly what it was. Around 300,000 or 

thereabouts? Is that approximately what you 

testified to? 

A. Something under 300,000. 

Q .. Did you attempt, then, to reconcile 

or somehow substantiate those prior billings by 

reviewing the billing statements? 

A. I did not. 

Q. Why did you file a bankruptcy 
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Q. Can you answer that question for me, 

I proceeding against Iviewit.com, LLC? 

MR. PRUSASKI: Objection to form. 

3y MR. SELZ: 

Q . How much is a substantial amount of 

r o n e  y? 

A. Approximately $300,000 plus or 

r ~ i n u s  . 

Q - And how did that $300,000 accrue? 

I 

A. It was wages not paid. 

Q. Okay. Wages not paid. 

A. And termination. 

Q . There was termination in what sense? 

Terminating your employment agreement early; is 

that what -- 

A. Yes. I had a three-year contract. 

Q . Okay. Anything else? 

A. That was it. 

Q. Now, I just want to make sure it's 

clear from your earlier testimony, you indicated 

to me that you weren't challenged or you weren't ~ 
1 instructed that the Proskauer Rose bills might be 

sfnoney 
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exaggerated or overinflated until after you had 254 

agreed to make those payments; is that a correct 

statement? 

A. I never said that I believed that 

they were exaggerated or overstated. 

Q - No, I didn't say that you did. That 

other bo.2rd members or board members advised you 

that they felt the bills were excessive; is that 

a correct statement? 

A. But that is different from 

exaggerated or overstated. 

Q - Okay. I will rephrase the question, 

then, sir. 

There were boards members who 

advised you that they were concerned that the 

Proskauer Rose bills were excessive; is that 

correct? 

A. Yes. 

Q - Okay. And you made payments on the 

Proskauer Rose bill after you were advised by 

those board members that they felt they payments 

or the bills were excessive; is that also 

correct? 

A. No. 

Q. Okay. There were no payments made 

Pat Carl & Associates (763) 591-0535 or (800)  591-9PCA (722) 
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after that date? 

A. That's correct. 

Q - And were you following the 

instructions of those board members in ceasing to 

make payments? 

A. The board did not instruct me not 

pay my bills. 

Q . Then why did you cease making the 

payments? 

A. When there was no money. 

Q - Was there anyone else other than the 

board members we've already discussed that 

expressed concern about Proskauer Rose's bills to 

you? 

A. Well, I think that several people 

have commented on Proskauer Rose as a premium 

priced organization. 

Q . That's not my question. My question 

was more specifically orientated, sir, towards 

anyone who expressed concerns about the amount of 

billing involved in Proskauer Rose's 

representation of Iviewit and if any other 

parties, other than who we've already discussed, 

have indicated to you that they had concerns or 

they were surprised or some way expressed any 

Pat Carl & Associates ( 7 6 3 )  591-0535 or (800) 591-9PCA. (722) 
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I I opinion to you concerning the amount of Proskauer 256 

Rose's billing to Iviewit? 

A. Other than the board members? 

Q. Other than the board members that 

we've already discussed. 

A. Raymond Hersh has commented on the 

billing rates. 

Q .  Okay. Anyone else? 

A. No. 

Q . How about Mr. Rubenstein from 

Hollywood. corn? 

A. I never discussed those billing 

rates with him. 

0 - Well, did he have any comment to you 

about it? 

A. No. 

(1 . No, you never discussed anything 

with Proskauer Rose's bill with him? 

A. No. 

Q. You've repeatedly mentioned 

Mr. Bernstein, Simon Bernstein as being involved 

in a lot of these activities. Was he an active 

member of the company on a daily basis? 

A. He maintained an office on the 

premises, which was paid for by Iviewit. 
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Q. Okay. But did he actively 257 

participate in the daily operations of the 

company? 

A. Only to the extent of engaging in 

frequent discussions as to what the company was 

doing and where it stood. 

Q - Was he part of the daily management 

team for the company? 

A. I wouldn't say he was part of the 

daily management team, but I would say that I did 

consult with him, because of his availability, on 

a frequent basis, and we used him in meetings 

with outside clients or potential investors. 

Q . Okay. 

A. And I would take advantage of his 

availability to bounce ideas and thoughts on him 

and he would do the same with me. 

Q . Okay. Are you aware of any 

agreement between Proskauer Rose and Iviewit 

concerning the fact that bills would be offset by 

royalties on any patent pool or royalties from 

any customers? 

A. I am not aware of any discussions of 

that form of reimbursement. 

Q -  No one ever mentioned that to you? 

['at Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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billing statement for legal services in which Ken 

Rubenstein or Chris Wheeler are listed as 

providing services with regard to any of the 

patents or intellectual properties involved, 

other than trademark work? 

A. No. 

MR. SELZ: I think I'm almost done. 

Give me a couple of minutes, guys. I'll call you 

l'roskauer Rose vs. Iviewit.com, et al. 8/23/02 

back in five. I'm just going to talk to Eliot, I 

I 

we got to finish up. 

THE WITNESS: Okay. 

A. No. 258 

Q . Now, are you aware of any billings 

contained in the Proskauer Rose bill or any other 

MR. SELZ: Thanks. I 
(Whereupon, a break was taken from 

4 : 5 9  to 5:21) 

B y  MR. SELZ:  

Q . Mr. Utley? 

A. Yes. 

Q -  We were talking previously about, at 

one point in time, about Crossbow and an audit 

that was conducted, or that they were going to I 
get conducted. Did that ever happen? Did I 
Crossbow ever actually audit Iviewit's financial I .  
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- 

A. It was not an audit. 

Q. Okay. There were no other reviews 

of the financial records of Iviewit by Crossbow, 

other than the initial one done as part of their 

due diligence; is that a correct statement of 

fact? 

A. It is a correct statement, but let 

me temporize it a little bit in that, two points, 

first of all, of course, they had a member of 

their staff sitting on the board. Secondly, we 

did review the status of the company in some 

detail each time we approached them for an 

books or records? 259 

A. There was an extensive discovery 

process, due diligence process that was 

associated with their initial investment and they 

reviewed all of our books. They reviewed all of 

our intellectual property. They, it was a, as 

far as I know, it was a complete review of 

Iviewit . 

Q - Okay. And was that -- that was the 

only time they audited was in relation to the due 

diligence prior to the initial investment? 

A. Yes. 

Q. There were no other audits? 
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expansion of their investment. 260 

Q. Okay. Did they ever express any 

c o n c e r n  about financial records not comporting 

with what had been represented to them or 

anything of that nature? 

A. No. 

Q - We had talked about, and I think you 

mentioned a company called Vulture Ventures at 

one point in time during your testimony? 

A. Yes. 

Q -  What and who are Vulture Ventures? 

A. It was a company or venture company 

that we were introduced to. I believe it was 

started by someone who had been involved in the 

original Lacomizeisic). start up and walked away 

with a bundle. 

Q . Okay. Do you know who that 

particular person was? 

A. No, I don't. 

Q . And what happened with Vulture 

Ventures with regard to Iviewit; was there any 

involvement by that entity with Iviewit? 

A. There were a couple of meetings. 

Q . Do you recall who you met with from 

Vulture Ventures? 
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MR. SELZ: Objection, relevance to 261 

the previous question. 

By MR. SELZ: 

Q - Okay. Go ahead, I'm sorry. 

A. I met with their staff members who 

were involved with technology reviews and 

reviewing potential investments. 

Q - Do you recall any names? 

A. No. 

Q - Okay. What finally happened? Why 

did Crossbow's representative or directors leave 

that position; do you recall what the 

circumstances were surrounding that? 

A. Well, it occurred just about the 

same time as I left the company, and I was told 

it was to avoid a conflict of interest. 

Q . Were you told anything other than 

that? 

A. No. 

Q . Do you have any knowledge of any 

other reason other than that? 

A. I don't. 

Q. With regard to the billing by 

Proskauer Rose, we had talked about the fact that 

you had reviewed the billing sheet. Are you 
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aware of any retainer agreement or engagement 262 

agreement that was signed with Proskauer Rose 

prior to the one that is marked as Defendant's 

Exhibit No. 1 in this deposition? 

A. I'm not. 

Q. Are you aware of the whereabouts of 

any of the billing predating your employment with 

Iviewit . com? 

A. I'm not. 

Q . Now, when you talked about the 

Iviewit inventions and the intellectual 

properties involved, did you ever research the 

prior art to try to determine whether or not 

these were truly unique and distinguishable 

inventions which were patentable? 

MR. PRUSASKI: Objection, relevance. 

THE WITNESS: We researched the 

patent office, issued patents and determined that 

there were no issued patents which appeared to 

lay over the claims of the provisional filings. 

By MR. SELZ: 

Q. Okay. And so you -- what was the 

date of those inventions then? 

A. I don't recall. They would precede 

the filing of the provisionals. The normal 
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process time for patent applications through the 2 6 3  

patent office varies between two and four years. 

Q - Okay. And that was obviously prior 

to your time at Iviewit? 

A. Both before and after. I reviewed 

the prior art as reflected in patents issued. 

Q . Okay. But with regard to these 

parti-cular inventions at Iviewit, the provisional 

patents, was that prior to your time or was that 

after you had already started working with 

Iviewit? 

A. I reviewed the prior art subsequent 

to my employment but I did review the 

provisionals prior to. 

Q . Prior to your employment? 

A. Yes. 

Q . Now, we had spoken about Warner 

Brothers and Mr. Colter and his communications 

with you. Did you ever send any information to 

any Warner Brothers' employees regarding 

Iviewit's intellectual property or any of the 

products after your discussion with Mr. Colter 

wherein he requested you only communicate 

directly with him? 

A. Only with him. 
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MR. PRUSASKI: Objection, relevance. 2 64 

By MR. SELZ: 

Q. You only sent it to him; you never 

sent it to anyone else? 

A. No. 

Q - The work that was done by Proskauer 

Rose, who was that billed to, if you can recall? 

A. Which work that was done by 

Proskauer Rose? 

Q. The work that was done by Proskauer 

Rose, which companies was it billed to or which 

company was it billed to? 

A. Well, if I go back and look at the 

exhibits, the exhibits indicate that the client's 

name was Iviewit . corn, Inc. 

Q - Okay. Is there any other entity 

that's named on any of those billing statements? 

A. I did not see any other entity. 

MR. PRUSASKI: Object -- hold on, 

Steve. Object to the form. You're talking about 

invoices that are attached Exhibit I? 

MR. SELZ: He used those, yeah, the 

witness used those to refresh his recollection I 

guess. 

MR. PRUSASKI: Okay. As long as 
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we're talking about them because you said billing 2 65 

statements, which could be something totally 

different, I don't know. 

MR. SELZ: That's the attached 

exhibits to the Amended Complaint in this matter 

that we're referring to. 

MR. PRUSASKI : Okay. Thanks. 

By MR. SELZ: 

Q . Now, you had referenced Mr. Dick 

doing some patent work for yourself; is that 

correct? 

A. Yes. 

Q. And was that any patents arising 

from your employment with Diamond Turf? 

A. It was arising from the technology 

and engineering work that I did, yes. 

Q. So the hydro-mechanical work that 

you had done at Diamond Turf? 

A. Yes. 

Q . And was there ever a dispute between 

yourself and the owner of Diamond Turf with 

regard to the patents involved for that 

hydro-mechanical work? 

MR. PRUSASKI: Objection, relevance 

and to the form. 

['at Carl & Associates ( 7 6 3 )  591-0535 or (800)591-9PCA (722) 
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THE WITNESS: There was a 266 

disagreement as to ownership of the intellectual 

property. 

By MR. SELZ: 

Q . There was a dispute? 

A. Yes. 

Q - Did you ever advise the owner of 

Diamond Turf that you were going to patent these 

intellectual properties under your own name? 

A. I did. 

Q. Did you do that prior to patenting 

those or after? 

A. They were never, they were not 

patented. 

Q . Okay. They were not patented. Was 

the application for patent made? 

A. No * 

Q . Since your employment with 

Iviewit.com or Iviewit, yeah, dotcom, LLC, what 

patents have you taken out in your name, sir? 

A. I have not taken out any patents in 

my name, other than what has been appended to 

patents filed by Iviewit and assigned to Iviewit. 

Q. Okay. So they're all patents held 

by Iviewit and you're named as a co-inventor; is 
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that what it is? 267 

A. Yes. 

Q . And Iviewit would be listed as a 

primary patent holder; is that how it would be? 

A. They were assigned to Iviewit. 

Q. They were assigned to Iviewit. Are 

you aware of any police report that was ever 

filed involving Mr. Mike Real and yourself? 

MR. PRUSASKI: Objection, relevance. 

By MR. SELZ: 

Q . Go ahead and answer the question, if 

you can, sir. 

A. There was a dispute over the nature 

of the equipment that I bought from Iviewit as -- 

Q . Well, that really wasn't my 

question. My question was are you aware of a 

police report? And it's really a yes or no type 

of answer. 

MR. PRUSASKI : Objection, relevance. 

THE WITNESS: I believe there was a 

report. 

By MR. SELZ: 

Q .  Okay. 

report? 

A. Iviewi 

Do you know who filed that 

t filed that report as far as 
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- 

the equipment. 

MR. SELZ: Okay. 

further. 

MR. PRUSASKI: I 

I have nothing 

have a couple of 

redirect questions that I wrote down during 

Mr. Selz's cross, Mr. Utley, and that pertain to 

his cross examination. 

EXAMINATION 

By MR. PRUSASKI: 

Q. Did Proskauer Rose do work for any 

Iviewit entities other than Iviewit, LLC? 

I know. 2 6 8  

Q -  And that report was filed with what 

police agency, if you know? 

A. It was Boca Raton. 

Q. And did you receive the notification 

from the Boca Raton Police Department as to the 

filing of that report? 

A. I did. 

Q - Were you interviewed with regard to 

that allegation in the police report? 

A. I was. 

Q . And what was the outcome of that 

situation? 

A. We resolved the dispute by returning 
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A. Yes. Proskauer did work for all of 269 

the entities. 

Q. Okay. Yesterday during Mr. Selz's 

cross examination, you indicated that there was 

an instance of a provisional patent filing being 

what you referred to as skimpy. Do you recall 

that? 

A. Yes. 

Q - Did Proskauer Rose perform that 

patent filing? 

A. No. 

Q . Was it another law firm? 

A. It was. 

Q. Was that issue resolved? 

A. That was, it was resolved in the 

formal filing where the formal filing basically 

filled in the missing blanks, if you will, in the 

provisional. 

Q - Did that provisional patent filing 

cause a prejudice to the Iviewit companies at 

all? 

MR. SELZ: Objection, calls for a 

legal conclusion. 

THE WITNESS: Yeah, I would be 

reluctant to try to take a position on that. 
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By MR. PRUSASKI : 270 

Q - All right, fair enough. 

You indicated that prior to the 

beginning of your employment with Iviewit, 

Iviewit had already incurred what was estimated 

as just understand $300,000 in fees; was that 

your testimony? 

A. Yes. 

Q . Now, the 

300-and--some-odd-thousand-dollars that are 

alleged to be owing in the complaint, is that the 

same $300,000 in fees that was accrued prior to 

your arrival? 

A. I believe that that is what has 

accrued since my arrival. 

Q. The amount alleged in the complaint? 

A .. Yes. 

Q .. There was some talk today during 

Mr. Selz's cross examination pertaining to the 

board's consent to certain accounts payable. 

What is your view, as the president, the former 

president and COO of the Iviewit companies, what 

is your view as to the role of the board of 

directors? 

MR. SELZ: Objection, calls for a 

Pat Carl & Associates ( 7 6 3 )  591-0535 or (800) 591-9PCA (722) 
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By MR. PRUSASKI: 

Q .. As the president and COO -- I'll ask 

the question again. 

As the president and COO, what is 

your understanding as to the role of the board of 

directors with respect to the accounts payable? 

A .. The role of the board of directors 

is policy making, and the permanent organization 

is responsible for the day-to-day operations of 

the company. The role of the board is to protect 

the interest of the stock holders and set policy. 

Q .. There was some testimony pertaining 

to Donald Cain and Ken Anderson discussing the 

magnitude of Proskauer Rose's billings; do you 

recall that testimony? 

Proskauer Rose vs. Iviewit.com, et al. 8/23/02 

legal conclusion on his part I believe. 271 

A. Yes. 

Q. At the time when Donald Cain and Ken 

Anderson were commenting about the Proskauer Rose 

bills, were Eliot and Si Bernstein still 

directing Proskauer to perform work? 

A. It was primarily focused in the last 

couple of months of operation that I was involved 

with, and at that point in time, I believe there 

was only an insignificant amount of work being 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)  
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performed. 272 

MR. SELZ: Can you please speak up. 

I can't hear the questions or the answers. 

THE WITNESS: I'm sorry. 

MR. SELZ: Can you speak up a little 

bit. 

THE WITNESS: Yes, I'll try to speak 

a little louder. 

MR. SELZ: Thank you. 

By MR. PRUSASKI: 

Q - Did the board of directors delegate 

the authority to you to review and approve the 

accounts payables? 

A. I believe that delegation to have 

been made by default. 

Q -  At any time did any board members 

opine that you should pay Proskauer's bills? 

A. Yes. 

Q . What board members were those? 

A. Well, I received several phone calls 

from Eliot Bernstein to make payments to 

Proskauer because he wanted to get some work done 

with respect to the management of his own equity 

in Iviewit. He wanted to make some distribution. 

Q. Would that be personal legal work? 

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722) 
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- 

MR. PRUSASKI: I'll ask the question 

A. Well, it would have been billed as 273 

part of Iviewit's bills, at least that's my 

understanding, but Eliot was very desirous of 

having this work done and was pressing on me to 

make payments in order to get that work done. 

Q. Why did Iviewit need to make 

payments prior to Proskauer doing that work? 

A. Because of the size of the 

receivable. 

Q. Did some one at Proskauer inform you 

that it would not perform that work unless the 

receivable was paid down? 

A. Yes. 

Q - Generally what type of complaints 

did,Donald Cain and Ken Anderson have pertaining 

to the Proskauer bills? 

MR. SELZ: It's asked and answered 

already but -- 

MR. PRUSASKI: I didn't ask it. 

MR. SELZ: No, but it's already 

answered. So go ahead, you can ask it anyway. 

MR. PRUSASKI: Thank you. 

MR. SELZ: I'm sorry. I'm getting 

kind of, a little tired over here. 
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again because of -- 274 

MR. SELZ: I'm sorry for the 

interruption, Chris. 

By MR. PRUSASKT: 

Q. Donald Cain and Ken Anderson, 

general]-y what type of comments did they have to 

make about Proskauer's bills? 

A. It was comparative in the sense of 

what their experience had been with other 

companies for what appeared to them to be similar 

work. 

Q So they were stating opinion? 

A Yes. 

Q Did they ever sit down and go over 

each of the bills in detail? 

A. No. 

Q. Okay. So they had no factual basis 

on which to base their opinion, correct? 

A. That is correct. 

MR. SELZ: Object to the form of the 

question. 

By MR. PRUSASKI : 

Q. Did they have any 

which to base their opinion? 

MR. SELZ: Object 

factual basis upon 

ion, calls for 
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MR. PRUSASKI: Okay. 

THE WITNESS: I'd just like to ask a 

question. I presume that the only tape recording 

of this examination was the one made by the court 

reporter? 

MR. SELZ: That's correct from what 

I know. I mean, I don't have any tape recording 

device. 

MR. BERNSTEIN: I do. I have a full 

speculation. 275 

THE WITNESS: They had not reviewed 

and did not review in detail any of the billings 

received by Iviewit . 

By MR. PRUSASKI: 

Q .. At any time during your employment 

with Iviewit, did Proskauer Rose's billing rates 

go up? 

A. I'm not aware that they did. 

Q. And the Bernstein's hired Proskauer 

Rose prior to your arrival? 

A .. Yes. 

MR. PRUSASKI: I have no further 

questions. Thank you, sir. Mr. Selz? 

MR. SELZ: I don't have anything on ' 

recross. 
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tape recording. I was not asked not to have a 276 

tape recording. 

MR. PRUSASKI: Well, you didn't ask 

my permission and you don't have it. And you're 

recording me across a telephone line, and I think 

that's a an illegal wire tape, sir. So you do 

not have anybody's permission to record this 

conversation. 

MR. SELZ: So technically, Eliot, 

you don't have any right to do that. He's right 

about that. 

MR. BERNSTEIN: Oh, that's okay if 

we can obtain such tapings from the court -- 

MR. SELZ: Exactly, from the court 

reporter. So what you need to do is you need to 

erase those tapes so that we don't have a 

problem. 

MR. BERNSTEIN: Sure. 

MR. PRUSASKI: All right, if nobody 

has any further questions, the deposition is 

adjourned. Thank you. 

MR. SELZ: Thank you and thank you 

for your patience. 

(Court reporter gets Mr. Selz's 

information.) 
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MR. PRUSASKI: I want to go back on 277 

the record for one second before we finish. 

MR. SELZ: Sure. 

MR. PRUSASKI : And say, I don't want 

anything that I said today to be deemed as a 

waiver of my right to complain that your client 

audiotaped this deposition without my permission. 

And I -- it's apparent he did it without your 

knowledge, Steve, and I'm sorry to have to put 

you in that position but I'm pretty upset hearing 

this at the end of the deposition that your 

client pretty cavalierly said, I have a full tape 

recording of this. 

MR. SELZ: Well, I think that, you 

Know,, he understands now, obviously, that he 

didn't have permission. I think he 

misapprehended the fact that he was able to 

record it because the court reporter was doing 

SO. 

THE WITNESS: Well, but we discussed 

this very specifically at the beginning of the 

session. 

MR. BERNSTEIN: (Inaudible) -- 

conversation -- (inaudible). 

MR. SELZ: Let's make it clear on 

Pat Carl & Associates ( 7 6 3 )  591-0535 or (800)  591-9PCA ( 7 2 2 )  



want, Chris, would you rather have him send the 

copies t.o me and I can send them to you and you 

can destroy them; would you be more comfortable 

with that? 

MR. PRUSASKI: I don't know what I 

want to do at this point, Steve, because 

personally I'm very upset right now and I don't 

even know what to do. 

MR. SELZ: Okay, well -- 

MR. PRUSASKI: Because you and I had 

a conversation before the deposition started -- 

MR. SELZ: Right. 

MR. PRUSASKI: -- were you asked 

permission to take a recording of the depo -- 

MR. SELZ: Right. 

MR. PRUSASKI: -- and Mr. Utley and 

I both said no. 

MR. SELZ: Right. And you and I 

were on the line but I don't think Mr. Bernstein 

was on the line at that point. 

MR. BERNSTEIN: Nobody ever asked me 

those questions. 

MR. SELZ: He wasn't on the line 

when we had that conversation, if you would 
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recall, but you know. 279 

MR. PRUSASKI: Well, you know, 

frankly, every time you pick up the phone, if you 

want to record a phone call, you have to get the 

permission of the people on the phone. It's not 

assumed. if they don't say you have permission you 

can't record it; it's the other way around. 

MR. SELZ: Well, I know that, look, 

and obviously you and I both know the law but 

that doesn't necessarily mean that everyone does. 

MR. PRUSASKI: No. 

MR. SELZ: So I'm going to make it 

clear that my client is going to comply with your 

request. And what I'm asking you is would you 

rather him send the tapes to me so that you could - 

personally make sure that they're erased, or 

would you rather some other means be taking place 

to avoid a problem? 

MR. PRUSASKI: I don' t know. I 

guess you and I will discuss it later if this 

becomes and issue, but I don't know. Also, is 

Mr. Bernstein the new corporate rep of Iviewit? 

MR. SELZ: I know he's attending 

this deposition for purposes of representing 

Iviewit. I don't know if he's going to be the 
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new corporate representative for all purposes. 2 8 0  

MR. PRUSASKI: Okay. Because I've 

told you several times we want to get the 

corporate representative's deposition. 

MR. SELZ: I'm going to find out who 

we're going to supply you as the corporate rep 

with the most knowledge because obviously that's 

what you need. 

MR. PRUSASKI: Right. But there's 

interroqatories from February on the record that 

say that Bill Kasser is the corporate 

representative and I think -- 

MR. SELZ: Mr. Bernstein was the one 

who answered the most recent set of 

interroqatories, obviously, because Mr. Kasser's 

no longer with the company. 

MR. PRUSASKI: Okay. So 

Mr. Bernstein is the person with the most 

knowledqe from the corporation? 

MR. SELZ: At least with regard to 

that, those interrogatories that were provided, 

he was the person that was felt had the most 

knowledge to be able to answer them accurately. 

MR. PRUSASKI: Okay. Is he going to 

present himself in Florida for the deposition 
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then? 2 8 1 

MR. SELZ: I don't know. We're 

going to find out. I'm going to have to find out 

who they're going to -- who the corporation is 

going to present as the corporate rep for the 

depo. 

MR. PRUSASKI: Okay. Can we just 

agree to resolve that on Monday? 

MR. SELZ: Monday, unfortunately, 

I'm going to be probably unavailable most of the 

day. Probably, we could probably hook up late in 

the afternoon. 

MR. PRUSASKI: Sounds good. I work 

late everyday anyway. Okay. All right, 

gentlemen. 

MR. SELZ: Thank you. 

MR. PRUSASKI: Goodbye. 

MR. SELZ: Goodbye. 

(Whereupon, the deposition of BRIAN 

UTLEY, TTOL. 11, was concluded at 6:00 p . m . )  
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BE IT KNOWN, that I, Traci R. Sandstrom, 

Court Reporter, Notary Public, took the foregoing 

deposition of BRIAN UTLEY, VOL. 11; 

That the said witness, before testifying, 

was by me duly sworn to testify the truth, the 

whole truth and nothing but the truth relative to 

said cause; 

That the testimony of said witness was 

recorde,d in shorthand by me and was reduced to 

typewriting under my direction; 

That the foregoing transcript is a true 

record of the testimony given by said witness; 

That I am not related to any of the parties 

hereto, nor an employee of them, nor interested 

in the outcome of the action; 

That the cost of the original has been 

charged to the party who noticed the deposition, 

and that all parties who ordered copies have been 

charged at the same rate for such copies; 

WITNESS MY HAND AND SEAL this 6th day of 
September, 2002. 

STATE OF MINNESOTA: 

COUNTY OF DAKOTA : 

282 
CERTIFICATE 
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CORRECTION PAGE 283 

I, BRIAN UTLEY, do hereby certify that I 

have read the forgoing transcript and found the 

same to be true and correct except as follows, 

(noting the page and line number of the change or 

addition as desired and the reason why): 

Page Line Correction 

BRIAN UTLEY 
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4 

T h e r e u p c n :  

G E R A L D  LEWIN 

a witness, being first d u l y  sworn i n  t h e  

abcvp-entitled cause, testified under oath as 

fcllows: 

D I R E C T  EXAMINATION 

Q (BY Mr. P r u s a s k i l  S i r ,  c o u l d  you s t a t e  

y o u r  n a m e  for the record, p l e a s e ?  

A .  G e r a l d  R .  L e w i n  - L-e-w-i-n. 

Q .  M I +  L e w i ~ ,  my game is Chris P r u ~ z s k i .  

Y o c l r e  here being deposed in t h e  c a s e  of Proskauex 

Eose versua IVIEWIT.COM, et al. Itls a lawsuit 

t h atls pending i n  Circuit C o u r t  i n  P a l m  B e a c h  C o c n t y  

* 
over the p a y m e n t  o f  attorney's fees. 

1 ' 1 1  ask you i f  youlve ever had your 

d e p o s i t i o n  t a k e n  b e f o r e ?  

A .  I ' v e  had. Mot relating to this c a s e ,  b u t  

I had my depositinn t a k e n  befcra. 

Q .  T h e  only reason I a a k  Ehat is j u s t  to 

make s u r e  y a k  know what t h e  g r o u n d  rules far a 

depositior. a r e .  I think y o - ~ l r e  familiar with t h o s e .  

Everything we s a y  in t h i s  r o o m  gets t a k e n  

down by the r e p o r t e r .  Y o u  c z n r t  nod your head 

b e c a ~ s e  t h ~  r e p o r t e r  c a r - ' t  take t h a t  down accurar~iy. 

S c   yo.^ h a v e  t o  answer i n  t h e  affirmative or n a ~ a t i v ~  

KEN S C H A N Z E R  & ASSOCIATES, IN2. ( 9 5 4 )  9 2 2 - 2 6 5 0  



5 

i f  ic's a y e s  or no. 

Z f  I a s k  ycu a q u e s t i o n  you d o n ' t  

understand, p l e a s e  j u s t  simply a s k  me to repeat it ur 

r e w o r d  it a n d  Z will. 

A .  O k a y .  

Q + I f  you a n s w e r  a q u e s t i o n ,  i t ' s  a s s u m e d  

t h a t  y o u  u n d e r s t o o d  - u n d e r s t o o d  t h e  question. 

A .  Okay. 

Q .  I f  you n e e d  a break or a n y t h i n g ,  p l e a s e  

a s k  m e .  

A .  Okay + 

M R .  P R U S A S K I ;  G o  o f f  t h e  r e c o r d  for a 

s e c o n d .  Steve, hold on+ We l o s t  h i m .  

( D i s ~ u s s i o n  held d f f  t h e  record.) 

M R .  P R U S A S K T :  G o  b ~ c k  o n  t h e  r e c o r d .  We 

l o 3 t  M r .  S e l z  from t h ~  call. 

I s  M r .  B ~ r n s t e i n  on  the p h o n e ?  

M R .  S E L Z :  No, he isn't. 

M R .  P R U S A S K I :  O k a y .  

Q .  (BY Mr. Prusaski) M r .  L e w i n ,  what i s  

y o u r  addreas? 

A .  7 0 5 G  Ayrshire L a n e  - A - y - r - s - h - i - r - e .  

Q - Boca? 

A .  Y e s .  3 3 4 9 6 .  

Q + What ' s y o ~ r  o c c u p a t i o n ,  s i r ?  

KEN SCBANZER & ASSOrIATES, INC. ( 9 5 4 )  9 2 2 - 2 6 6 0  



A .  I ' m  a C F A .  

Q .  H o w  l c n g  h a v e  you b e e n  doing thae? 

A .  Thirty-one years. 

Q .  n o  you have  y o u r  o w n  bcsiness? 

A .  I a m  a principa? in a CPA firm. 

Q .  W h a t ' s  t h e  name of t h a t  company? 

A .  Golcstein, Lewin and Company. 

Q .  Other than CPA,  do you h o l d  any a t h e r  

p r a f ~ s s i n n a l  licenses? 

Q .  n i d  y o u  d o  anything t o  p r e p a r e  f o r  this 

deposition today other than r e c e i v e  m y  subpoena?  

A .  No. 
. . : . , 

Q .  The reason W E  asked you to come in for 

y o u r  deposition t o d a y  is because i t ' s  our 

understanding that you were on t h e  b o a r d  of directors 

for t h e  I v i e w i t  cotr .panies;  is that correct? 

A .  T h a z  s c o r r e c t .  

Q .  N o w ,  for t h e  pcrposes of this d e p o s i t i ~ n ,  

when I u s e  L ~ E  L e r m  - -  I know that t h e r e  w a r e  

numerous Iviewit companies. So when I use t h e  term 

I v l e w i t ,  I ' m  referring collectively to all of them. 

And if I w a n t  t o  specify a particular corporation, 

like Iviewit.com, I n c . ,  1'11 s a y  that. 

A .  O k a y .  

K E N  SCHANZER I ASSOCIATES, I N C .  ( 9 5 4 )  9 2 2 - 2 6 6 a  



Do you understand that? 

Y e s .  

When d i d  y o u  f i r s t  become involved with 

the :viewit companies? 

A .  1'11 give a n  approximate date. 1 would 

s a y  about four y e a r s  ago, Could be a little longer. 

I ' m  n o t  - -  Yau k n o w ,  I ' m  not certain. C o u l d  he f i v e  

years. Somewhere a r o u n d  f o u r ,  f i v e  years a g o .  

Q. Do y o u  recall the year baing 1998? 

T h a t  w o u l d  make i t  four years ago .  That 

s o u n d s  r i g h t .  

rould you d e s c r i b e  the circumstances and 

how you g ~ t  involved w i t h  the Iviewit c o m p a n i e s ?  

A .  Y e s .  I knew S y  B e r n s t e i n  who w a s  a 

And he asked m e  whether 

I c o u l d  h e l p  them - intrnduce him to some - t a  
- - 
attornpys and could p o s s i b l y  get i n v o l v e d  myself f r o m  

z n  accounting and a business point of view. 

is Mr. 

Yes, he i a .  

neighbor 

A r e  you  social f r i e r - d s  w i t h  h i m ?  

Y e s .  N o t  on a r e g u l a r  basis, b u t  w e  are 
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friendly when we see  e a c h  o t h e r .  And we have  a good 

relationship. 

Q. Did you.  i n t r o d u c e  M r .  B a r n s t e i n  t.o 

P r o s k a u e r  Rose? 

A .  Y e s ,  I did. 

Q .  Anfi w h a t  i s  your h i s t o r y  w i t h  Praskauer 

Rose? 

A .  I ' v e  known A 1  Gartz, who is o n e  o f  t h s  

partners at P r o s k a u e r  Rose, f o r  p r o b a b l y  2 1  years .  

And I've h a d  business relationahip and also a 

friendly relationship, both, business and friendly. 

So i t ' s  personal a n d  business relationahip, . 

Q .  At t h e  t i m e  when y o u  became involved with 
.b 

I v i e w i t ,  were y o u  a b o a r d  member?  

Q .  What was y o u r  role? 
,, . .'.I... -.. . _ 

A .  1. would say m'orc 0.5. a ,  consultant a n d * - -  - . I' 

w o u l d -  .Bay.  accounting.. . a c c . o u n t a . n t  . a n d  .cpy,sul t a g  t . . . .  . . '  . . 
I*% , . .. 

Q D i d  y o u  - -  Did your firm do t h e  

accounting work for lviewit initially? 

A .  W E  did some accounting w o r k .  

12. W h a t  was your rcle with t h e  cwmpany when 

P r o a k a u e r  w a s  h i r e d  to r e p r e s e n t  Iviewi t? 

A .  I was n o t  a b o a r d  member y e t .  I was the 

same, c o n s u l t  a n t .  
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Q mid you besome a board  m e m b e r  s c ~ m e ~ i m e  

Q .  O k a y .  D o  you r e m e m b e r  when t h a t  was? 

A .  NO. 

i Q . Do ycu remember  w h a t  y e a r  i t  was? 

A .  No. 

Q .  Who a s k e d  y o u  t o  be a b o a r d  m e m b e r ?  

A .  S y  B e r n s t e i n  a n d  Eliot E l e r n s t e i n  

Q .  co  y n ~  recall who t h e  ~ L h e r  b c a r d  members 

w e r e ?  

A .  I t  w a s  B r i a n  U t l e y ,  once h e  gat involved 

with the company;  S y  B ~ r n s t e i n ;  o b v i o u s l y ,  Zliot 

B e r n s ' e i n .  And I d o n ' t  remember the i n d i v i d u & l i s  

n a m e  f r o m  C r z s s b o w .  There was samebody f r o m  Crossbow 

r e p r e s ~ n t i ~ g  crossbow, who became a board m e m b e r .  I 

d o ~ l t  r e c a l l  w h o  - -  You know, I d o r ' t  recall exactly 

who t h e  o t h e r  b o a r d  m e m b e r s  were a< this t i m e .  

Q .  Nho w a s  t h e  president of the Iviewit 

comlanies? 

A .  To tr;y k n o w l e d g e ,  I think i t  w z s  E l i o t  

a e r n s t e i n  . 

Q 1s t h ~  p r e s i d e n t ?  

A .  I t h i n k  so. 

Q .  I f  I t o l d  you Brian U ~ l e y  was,  w o u l d  you 
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change y o u r  a n s w e r ?  

A .  

was e n g a g e d .  

Q + 

A .  

Briac Utley berarne t h e  president onre he  

O k a y .  

O r i q i n a i l y ,  i t  was E l i o t .  

W h a t  w a s  Proskauer h i r e d  to do? 

M R .  S E L Z :  O b j e c t i o n .  Form of t h e  

q u e s t i n n .  

M R .  P R U S A S K I  : 

What w a s  I v i e w i t l s  

i n t e n t  i n  h i r i n g  Proskauer? 

p r e p a r e  t h e  l e g a l  work and introduce them 

t o  p o s s i b l e  i n v e s t o r s  a n d  p e r h a p s  clients of theirs 

who c o u l d  u s e  t h e  technology that E l i o t  developed 

t h a t  I v i e w i t  awned  a t  t h a t  t i m e .  

Q Do you remember the a t t o r n e y s  E r o m  

F r n s k a u e r  who d i d  work for I v i e w i t ?  

A .  Y e s .  I t  was C h r i a  wheeler w a s  the h e a d  

A n d  I ' a  t r y i n g  to remember .  There w a s  a - -  

Q .  noes  Rocky Thompson s o u n d  f a m i l i a r ?  

A .  Rocky Ti-;ampson. T h a z  s t h e  one. Y e s ,  

t h o s e  w e r e  t h e  two. 

Q .  Dc y o u  know if any o t h e r  law firms w e r e  

u s e d  by I v i ~ w i t  besides Prnskauer Rose? 

A .  Y c g , ' t h e r.a .. w.aa= -.a-..-.La.w. .. .2 i x m ~ : : ~ & & ~ - : . J I & . W ~  
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York to - I think to patent all of t h e  technology 

t h a t  E l i o t  supposedly developed: 

w a s  that Polay. & L a r d n e r r  

Y e s .  

Q .  D i d  P r o s k a u e x  do p a t e n t  work # - -  

A .  I ' m  trying to remember. They did consult 

an attorney i n  New Y o r k ,  o n e  of Proskauer's attorneys 

i 9  N e w  Y o r k .  I d o n ' t  recall his name .  A n d  I ' 

to t e l l  you I ' m  n o t  very good with names. 

Q. O k a y .  

O k a y .  

T h a t ' s  fine. And I appreciate y o u r  

have  

honesty. We don't want you to guess. 

No. 

If y o u  c o n a t  remember, simply say you 

A .  N O ,  t h a t  is n o t  my s t r e n g t h .  

There was an attorney i n  New York fwhn - 

who w a s  consulted. I 3n't r e c a l l  h i m  doing a n y  

a c t g a l  work o n  t h e  patene, b u t  I know h e  W E S  

c o n s u l t e d  abouk t h e  p a t e n t s .  

I thtnk s o ,  y e a .  

When did you stop becoming a b o a r d  m e m b e r  
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f o r  the I v i e w i t  c o m p a n i e s ?  

A .  I r e s i g n e d  I think a p F r o x i m a t ~ l y  a yezr 

a g o .  C o u l d  be a little l o n g e r .  I'm not s c r e .  

Q .  Would you explain the c i r c ~ m a t a n c e s  

behind y o u r  resignation? 

A .  The company was running out of  funds and 

- and at that point it wasn't certain whether t h e  

patents were g o i n g  to be a p p r o v e d .  And t h e r e f o r e  - -  

And Eliot moved t o  California. And I felt a t  that 

p o i n t  I r e a l l y  could, you k n o w ,  c o ~ l d  n o t  contribute 

anything f u r t h e r ,  3 0  I r e s i g n e d .  

Q . D o  you remember what month  anu year that 

w a s ?  

Q .  Waa i t  in 2 0 0 1 ?  

A .  I t h i n k  s o .  

Q .  W a s  i t  befare or a f t e r  Brian U t i e y  a n d  

Ray H e x s h  left the company? 

A .  I t h i n k  i t  was r i g h t  a r o u n d  t h e  same 

t i  C o u l d  have b e e n  a little before or a little 

bit after. I ' m  n o t  s u r e .  B u t  it was a r o u n d  - a r o u n d  

the same c l m e .  

Q .  D i d  B r i a n  UtZey and Ray Hersh leaving t h e  

c o m p a n i e s  h a v e  anything to UCI with y c u r  d e c i s i a ~  to 

lea v e ?  
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Q .  W e r ~  you aware o f  the f a c t  that Prwskauer 

3 0 5 ~  filed a lawsuit against t h e  Iviewit companies i n  

M a y  of 2 0 0 1 ?  

A .  Y e s ,  I was. 

Q Do y o u  recall how you h e a r d  a b o u t  that? 

A .  Not re a l l y .  I recall it - -  By talking t o  

somebody. Either it could have been - could have 

b e e n  Eliot or c o u l d  have been  Sy, it could h a v e  b e e n  

A i .  I t  w a s x ' t  a big discussion. I t  was j ~ s t  scnekaw 

I r e m e m b e r  h e a r i n g  that t h e r e  was a lawsuit filed 

against I v i e w i t  . 

Q .  Did you  know it waa for unpaid attorney's 

f e e s ?  

A .  I - I t h i n k  so. 

Q .  Did it surprise y o u ?  

A .  No. 

M R .  S E L Z :  O k j e c t  to t h e  farm o f  t h e  

Q .  W h a t  do you base that understanding D n ?  

K E N  SCHANZER & ASSOCIATES, I N C .  ( 9 5 4 )  9 2 2 - 2 6 E 0  
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A .  The fact that I ' m  t c l d  t h a t  e h e r ~  i s  no 

f l ~ n d s  a v a i l a b l e  to p a y  any b i l l s .  

Q .  Who rold you t h a t ?  

I 
A .  Who t o l d  me t h a t ?  I c a n ' t  say a n y b o d y .  

Y o u  know - you  know, i t  was j u s t  general d i s c u s s i o n s  

that were  g o i n g  o n  oa t h e  a v a i l a b i l i t y  o f  f u n d s  i n  

Lhe company. Cocld have h e e n  with Brian. C o u l d  have 

k e e n  w i t h  S y  or E l i o t .  F t  was j u s t  g e n e r a l  

d i s c u ~ s l n n s  and my kncwledge t h a t  t h e r e  w a s  na  f u n d s  

available. 

Q .  Were these discussions to w h i c h  you were 

p r i v y  a s  a b o a r d  m e m b e r ?  

A .  I t h i n k  i t  c o u l d  h a v e  b e e n  a f t e r .  rt 

c o u l d  h a v e  b e e n  after. I t  could have b e e n  before, 

but I was a w a r e  that t h e  company just was rugning n u t  

of m o n e y .  

li. O t ha r ,.t$.arl,.,t.h,e7.~:f~=c1 ,- ... ' that:  ..y..ou .. .-.,...+ .. a ,,*. ax ... --. t h e .  

c P nt p av *-ran-+ nu, L ,D&, e+:a+q.l. o&~P;-T e a s o n  

t h a t .y Q .u ,!, k n o r, - , p f .why, ~ ~ & * u x : ~ : w e ; . b &  LL f ia .weaen; !  t. .A pa .i d 

by . T v i e w i t ? >  

A .  No. 

Q .  C i d  you e v e r  h e a r  a n y o n e  from t h e  cotrpany 

a t  ar.y time cbject o r  g r a t e  that P r a s k a u a r  did work 

that i t  w a s n ' t  authorized t o  d o  for :viewit? 

M R .  S E L Z :  O b j e c t i o n  t o  f o r m .  

KEH SCHANZER & ASSOCIATES, INC. (954) 9 2 2 - 2 6 E U  
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Q - (By Mr. F s u s a s k i l  You c a n  answer. 

A + No. 

Q + Are you a w a r e . o f . o r  d i d   yo^ e v e r  h e a r  

a n y o n e .  in t h e  company s t a t e ' "  t h a t  ~ r n ' k k a u ' e ' r  d i d " w o r . k  

improperly for Ivievit?' 

A. N Q  . ~ c t 7 +  s ' . 'put '"it  thar-.: .way ...,...-...,mot.. k . n . . . m y  

r e c u l l ~ c c i o n .  

Q . A r e  you aware or did you eve r  hear a n y o n e  

from t h e  company s t a t e  that P r o s k a u e r  d i d  w o r k  t h a t  

t h e  Iviewlt companies d i d n ' t  ask them to do? 

A + No. 

Q . Were y o u  present at all t h e  board  

m e e t i n g s  w h i l e  you  w e r e  a b o a r d  m e m b e r ?  

A .  N o .  

Q .  How often did you attend board m e e t i n g s ?  

A .  I would s a y  I attended them regularly. I 

c a n ' t  say I aeeanded them all. I would s a y  I 

attended a majority of t h e m .  At the e n d ,  t h e r e  were 

5 o a r d  meetings via telephone, And I s k i p p e d  a l a t  of 

t h o s e  m e e t i n g s .  

Q .  Was C'hrls Wheeler typically p r e s e n r  at 

t h o s e  meetings? 

A .  Yes. 

Q .  Do you recall any complaints about 

F r o s k a u e r ' s  b i l l s  b e i n g  d i s c u s s e d  a t  b o a r d  m e e t i ~ g s  

K E E  SCEANZER & ASSOeIATES, INC. ( 9 5 4 )  9 2 2 - 2 5 6 0  



G :  w h i c h  you were presext? 

A .  Y G U  know,  comrnants  w e r e  made. T h e y  

weren I t - - You k c o w ,  I don't know i f  you w a n t  t o  

characterize them as complaints, b u t ,  y o u  know, 

comments were made like t h e  f e e s  w e r e  - -  Y o u  know, 

there's always c a m m ~ n t s  made regarding a L t o r n e y l s  

fees. Not in a s e r i o u s  manner .  I d o n i t  - I dor': 

recall any fees b e i n g  rsferred LO i n  a serious 

manner. 

Q P e o p l e  j u s t  

a t t o r n e y ' s  bills? 

A .  It was like 

you c o u l d  h&ve b e e n  a f 

historically complain z h o ~ t  

f u n n y  r e m a r k s ,  you know, like 

ew minutes l a e e ,  it would h a v e  

c o a t  u s  a little less, you know, remarks like that 

generally. But not s e r i a u s  remarks and disrussions 

that I recall. 

Do you recall ever having discussions o r  

hearing d i s c u s a i o n s  among principals of Iviewit t h z e  

r h ~ y  weren't happy with Proskauer's services? 

A. T h e  o n l y  discussions r e l a t e d  was - -  Was 

it, Ken Attelman, t . h e  one that - -  Wha was - -  

Q - I can't - I c a n ' t  a n s w e r  that. 

Y ~ L  can't answer. There was an attorney 
- - 

in N e w  York t h a t  w a s  sugposed to oversee t h e  - o r  

involved somehow with the patent. And t h e  
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d i s c - ~ s s i o n s  were related to was h e  doing a good 

e n o u g h  job overseeing F ~ l e y ' s  firr., y o u  know, 

handling the Fatent or he s u p p o s e d  - -  

Q . Is this Ken Rubenstein? 

A .  Ken Xubenstein. That's t h e  guy, yes. 

Thers w e r e  discussions related to Ken Rubenstein and 

the p a t e n t s .  That w a s  i t .  

Q .  Who had t h o s e  discussions? 

p e o p l e  involved? 

S y  and Eliot generally. 

Q .  Was Ken Rubenstein supposed 

Foley & L a r d n e r ?  

I don' t k n o w .  

Who w e r e  t h e  

to ove r see  

Or w a s  F n l e y  & L a r d n e r  doing t h e  patent 

w o r k ?  

%p.rk, but I think becauae they w a r e  r e f e r r e d  by Ken 

R ~ b ~ ~ s t e i n ,  you  know, generally t h a t ' s  w h a t  h a ? ~ e n s ,  

when you r e f e r  somebody, y o u  sort of take o~ an 

cbligation, if t h e s e  people fail  yo^, then ycu look 

to E h e  person who referred them. 

And I think t h a t ' s  basically - -  At :he 

end w h e n  t h e y  w e r e  n o t  h a p p y  with t h e  r e s u l ~ s  of the 

F a t e n t ,  I think t h e y  s e a r t e d  questioning w h e t h e r  Ken 

Rubenstein s h ~ ~ l d  have m a y b e  done  t h e  w o r k  hLmself, 
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To my recollection, h e  was not engaged  to 

oversee t h e m ,  to m y  r e c o l l e c t i o n ,  b u t  there w e r e  

comments made  hat he referred them and t h e r ~  was a 

c e r t a i n  unhappiness. 

Q .  Who w a s n '  t h a p p y ?  

A .  5y and - -  I t h i n k  m a i n l y  Eliot. I r h i n k  

i t  w a s  mair - ly  E l i o t .  

Q .  W h y  w a s n ' t  E l i o t  happy w i t h  t h e  Foley & 

Calls f o r  

L a r d n e r  w o r k ?  

M R .  S E L Z ;  Objection. 

s p e c u l a t i o n .  

A + I t h i n k  - -  

Q .  Well, were you  - w e r e  you p r e s e n t  when 

E l i o t  was complaining about t h e  p a t e n t s ?  

A .  Eliot w a s  c o m p l a i n i n g  about eve rybody .  

Q .  What specifically was he saying? 

A .  U e i  1 , - -at ."'a II'~'"' 'E Ym'F;--5 1. i o L . ..was. . say i ng 

that . ....-.. . ,t ha . t - - g o m ~ ~ b ~ ~ t  h e r . ~ . - . . ~ ~ g h . b  ,-- .h.a~e~-b.cc.n*~- t r y  i .ng  ,.. t 

s tea.1.--.hi s . , p a ~ . ~ n t ~ ~ . - a  .nd.+-w.aa.&.-e+f.P*nq -.b-he.m+r o.pe.r.1 y . 
Ju s t . . - q t n e r  aL.a  ompLa&inl nq-. 

Q .  I s  E l i o t  a c o m p l a i n e r ?  

M R .  SELZ: Objection to the form af t h e  

question. 

Q .  [By M r +  P r u s a s k i l  You c a n  a n s w e r .  You 
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s a i d  - -  Well, y o u  said generaily - -  

A .  E l i o t  f e l t  that n o b o d y  d i d  a - d i d  a good  

job, b u t  I ' m  - -  You know, Eliot just felt t h a t  nobody 

w a s  doing a good e n o u g h  job. 

Q .  O i d  you agree with him? 

A .  f did not have enough knowledge, inside 

knowledge of t h e  patents a n d  t h e  technology e n  either 

a g r e e  a r  d i s a g r e e  w i t h  him. 

And you know, his complaining, I c a ~ ' t  

even say whether it was rightfully c o m p l a i n i n g  o r  

wrongfully. I can't say that either because 1 didn't 

have e n o u g h  k n o w l e d g e  to really listen to him and 

agree or disagree with him. 

Q. D i d  Eliot Bernstein complain about 

Proskauer' s bills? 

A .  Comments w e r e  made between Eliot and S y ,  

you know,  a s  normal c a m m ~ n t s ,  a s  I hear e v e r y  one a f  

my clients make, c o m p l a i n i ~ g  a b n c t  attorney's f e e s .  

Q .  -..ga.t'-+ytyq~ - ~ e r ~ ~ n . ~ v . ~ - . p e . p s n ~ ~ l :  1: t - p e . - . ~ g  T- 

a n + ~ ~ A . d ~ * p ~ a h L  erna-*wi Bnh-=EEx.wlkaue S. l, 6 .+b.i 1 .I.#? 

A .  Ma. 

Q .  At k h e  time Eliot and Sy were  complaining 

a b o u t  the bills, were they still directing Proskauer 

to p e r f o r m  w o r k  for t h e  I v i e w i t :  companies? 

A .  Y e 3  a 
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Q - Would you c h a r a c t e r i z e  =heir c o m p l a i n i n g  

a s  b e i n g  t h a t  t h e y  w e r e  u n h a p p y  w i t h  P r o s k a ~ e r ?  

A .  No. No. There was just basically t h e  

n o r m a l ,  y o u  know, general statements, s u c h  a s  I can't 

believe how m u c h  attorneys - atrnrneys charge us and 

things like t h a t .  

P .  Did t h e y  - -  Y o u  introduced Proskauer to 

I v i e w i t ,  correct? 

A .  Y e s .  

Q .  D i d  the B e r m s t e i n s  know going i n  h o w  much 

P r o s k a u e r t s  p e r  h o u r  charges were? 

A .  Y e s .  And as  a matter of f a c t ,  b e f o r e  I 

introduced them, t h e y  asked me t o  introduce a really 

quality firm. And 1 told them upfront, I said, if 

you want to deal with a really quality firm, you will 

have first r a t e  attorneys and you will pay the f e e s  

a c c o r d i n g l y .  I s a i d ,  i f  you w a n t  to go t o  a smaller 

f i r m ,  I c a n  i n ~ r o d u c ~  you t o  some o t h e r  atcorLeys ~ n d  

t h e i r  f e e s  will be l e s s .  

But they said, no, we insist on somebody 

t h a t ,  has a natlcnal n a m e  and w h o  are willing - -  You 

kxow, w e ' r e  willing to bear the f e e s  c h a t  t h i s  w5ll 

c a r r y .  So  t h e r e  was a discussion ahout it upfront. 

Q .  They wanted Proskauer? 

A .  They want - - A b s o l ~ t  sly. 
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Q .  ~ n d  t h e y  knew going in k . 0 ~  much o u r  fees 

' ware? 

A .  T h e y  k n e w  t h e  f e e s  a n d  t h e y  - -  T h ~ r c  was 

a discussion. They s a i d ,  w e  know w e ' r e  going to p a y  

a Lot o f  f e e s .  W e  know t h a t  the h o u r l y  r a t e  is g o i n g  

to be h i g h e r  t h a n  - t h a n  w e  can get a t  a a m a l l e r  

l o c a l  f i r m ,  b u ~  thls is exactly what we want. 

Q .  Did you  uirect Proskauer to d o  a n y  work  

f o r  f v i e w i c ?  

A .  I d o n ' t  t h i n k  s c .  N o t  t h a t  - not that I 

c a n  recall. 

Q .  Wk.o f r o m  Iviewit f o r  t h e  m o a t  part 

c i r e c c e d  P r o s k a u e r  to p e r f o r m  work for the companies? 

A .  I t h i n k  i t  was $y a n d  Eliot to s t a r t  

w i c h .  A T I ~  t h e n  when Brian Utley got Cnvolved, 

obviously he was t h e  president, s o  he was dealing 

w i t h  c h e m  on a regular basis. But I think i t  was Sy 

anci Eliot who were t h e  - t h e  ones t h a t  were d i r e c t i ~ g  

t h e  law firm mostly. 

Q .  A s  a d i r e c t o r  - -  Have you  been  a director 

cf z corporation before? 

A .  Yts. 

Q .  H o w  mzny t i m e s ?  

A .  T h r e e  L i m e s .  

Q .  O v e r  t h e  course of how many  y e a r s  have 
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you Seen a d i r e c r o r  i n  c o m p a n i e s ?  

A .  A s k  that question again m o r e  

specifically. 

Q .  How many y e a r s  o f  experience do you  have 

being a director of companies? 

A .  Altogether? Well, a r e  you c o u n t i n g  

G o l d s k e i n  Lewin a n d  Company a l s o ?  

Q .  A r e  y o u  a d i r e c t o r  of that company? 

A .  Y e s .  

Q .  D a  y c u  h a v e  regular c i i r ~ c t o r s '  m e e t i n g s ?  

A. Yes. 

Q . Than a u r e .  

A .  Okay. So you w a n t  m e  to add up a l l  t h e  

years? 

8. Yeah,  because  I ' m  g o i n g  t o  a s k  you 

questions pertaining to what you  knew as a director 

o f  l v i e w i t  and I want to establish that y o u  have 

e x p ~ r i e n c e  a s  a company d i r e c t o r .  

A .  o k a y .  

Q .  That's where  I ' m  comirg f r o m .  

A .  Okay. N o w ,  G n l d s t e F n ,  L ~ w i n  i s  a l i t t l e  

d i f f e r e n :  b e c a l ~ s e  i t r s  a clasely-held company. IL 

does h a v e  s t v ~ n  p a r t n e r s ,  b u t  it's s t i l l  a closely- 

held company.  If you c o u n t  t h a t ,  I have 2 0  y e a r s q  

~ x g e r i e n c e  with t h a t  company, If you add t h e  oti-.er 
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companies, I h a v e  about 15 years of experience. 

Q .  As an accountant, a r e  ycu familiar w i k h  

Fiorida corporate s t a t u r e s ?  

A .  Familiar with t h em a s  far ~ s ?  

Q .  Have you r e a d  them? 

A .  No. 

Q .  Do you  know what the corporations law in 

Florida is? 

A .  I know Lhe general. I do n o t  know t h e  

spec ,f i c s  . 

Q .  Do you know what Florida requires yoc as 

a d i r e c t o r  a f  a company to do? 

A .  Paraphrase it + I 'm not certain I 

understand your q u ~ s t i o n .  To do as f a r  as what is  

c o n r e  rned? 

Q .  What y o u r  r o l a  is as a director of a 

A .  I would s a y  I have a general knowledge of 

i t .  

Q .  Okay. What is your understanding as a 

d i r e c r a r  of Iviewit as to Brian U t l e y l s  rcle in t h e  

c o a p z n y ?  

A .  Briar- Utley was b a s i c ~ l l y  ir., charge of - 

w a s  s ~ p p o s e d  to b e  i n  charge o f  operations. Got 

i n v a l v e d  in the technology, helping to develop the 
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companies, 1 h a v e  about 15 y e a r s  of e x p e r i e r - c e .  

Q .  A s  a n  accountant, are y c z  familiar w i t h  

Florida corporate statutes? 

A .  Familiar with them as far a s ?  

Q .  Have you r e a d  t h e m ?  

A .  No. 

Q .  Do you know what the cnrporations l ~ w  in 

Florida i s ?  

A .  I know t h e  g e n e r a l .  I do n o t  know t h e  

s p e c i f i c s .  

Q .  Dn ynu k n o w  what Florida requires you as 

a director of a company to do?  

A .  Paraphrase  it. I r m  n o t  c e r t a t n  I 

understand y o u r  question, T o  d o  a s  f a r  a s  w h a t  i s  

z o n c ~ r n e d ?  

Q . What  y c u r  r o l e  i s  a s  a d i r e c t o r  of a 

company. 

A .  I w a u l 6  say I have a g e n e r a l  knowledge of 

Q .  O k a y .  What is y o u r  understanding a s  a 

director of l v l e w l t  a s  t c  B r i a n  Utley's role I n  t h e  

c o m p a n y ?  

A .  B r i a n  Utley was basically in c k z r g e  of - 

was s u ~ p n s e d  to be i n  c h a r g e  of operations. G o t  

i n v o l v e d  F ~ I  t h e  technology, h e l p i n g  to develop t h e  
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technology, was involved i n  the patent issuea, dealt 

with investors and also uealt with potential 

C L S t c r n e r s .  

Q. What was his role with respect to 

accocnts payable? 

Let m e  a s k  you  another w a y .  I f  one of 

Pxoakacer's bills came i n t o  Iviewit, what w a s  Brian's 

role with respect to paying that bill? 

A .  I would s a y  he p r o b a b l y  generally did n o t  

have the final s a y +  

Q .  Who did? 

A .  Eliot - -  Probably Eliot a n d  maybe i n  

addition to Sy. You know, there were different 

p e r i o d s  of time where, you k n o w ,  when - w h e n  - -  

I know P r ~ s k a u e r  did g e r  some pzyments. 

So w h a t  w o u l d  h a p p e n ,  there was a titre where  t h e r e  

was a lot o f  m o n e y  a v a i l a b l e  becauae Crosbo would put 

ix the funds. And then, probably Brian was able to 

make  payments. But when money got tight, 1 would say 

Sliot ar-d Sy would then - and including Brian, would 

a l l  sit d o w n  and figure o u r  who sk .zuld  get p a i d ,  h o w  

ar-d w h e r L .  $0 - -  

Q .  Were there times that Proskauer w a s n ' ~  

among those entities that were paid? 

A .  Probably. 
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I Q - was i t  because of lack cf funds? 

1 A .  I would say in my opinion it was because 

of lack o f  funds, y e s .  

Q .  A r e  y o u  aware of a n y  instances w h e r e  

I Eliot or S y  told Brian not to pay P r o s k a u e r  b e c a T ~ s e  

he had a a c t u a l  p r o b l e m  with t h e  hills? 

A .  You know, I ' m  trying to recali events af 

my m e m o r y  t h a t  I'm trying to erase. You know, i t ' s  

hard sometimes t o  distinguish general complaining 

from specific - from specific t e l l i n g  somebody n o t  to 

P a y  - 
Was I ever present when t h e y  told him 

. . 

don't p a y  this bill? I d o n ' t  recall. Was there 

general complaining? Yes. A s  I stated b e f o r e ,  t h e r e  

was always general complaining. And t h a t  w a s L r c  

j u s t  - -  Y o u  know, i t  was about everybody's b i l l s .  

Q .  B y  t h e  B ~ r n s t e i n s ?  

A .  Yes. Y e s .  Not - not b y  - n o t  by Brian. 

Q D o  you know if Brian reviewed P r a s k ~ u e r l s  

b i l l s ?  

A .  I t h i n k  h e  d i d ,  y e s .  

Q. D i d  you ever r e v i e w  them?  

A .  N o .  Not thac I recall. L e t ' s  p u t  it 

t h a t  way.  

Q What w a s  Ray Hersh's r o l e  in the company? 

KEN SCHANZER L ASSOCIATES, I N C .  ( 9 5 4 )  9 2 2 - 2 6 6 0  

Eliot

Eliot

Eliot

eib
Line

eib
Line

eib
Text Box
Best deposition Freudian slip!!!

eib
Text Box
It sounds like he was aware of complaints with the work and the bill of his referral Proskauer and again he did nothing,  Earlier he stated you are responsible for your referrals.



2 5 

A .  Ray H e r s h  w a s  originally hired s o r t  of a 

C'FO, hut as things d ~ v ~ l o p ~ d ,  I L h i n k  h e  became more 

o f  a c o n s u l t a n t  from t h e  financial side. He wasn't 

serving exactly as C F O .  And t h e n  h e  really became - -  

I would say - -  I t  was - it was difficult to describe 

his r o l e .  He die a l i t t l e  b i t  o f  e v e r y t h i n g .  

B a s i c a l l y  h e l p i n g  out B r i a n  from - f rom t h e  financial 

side, 

Q . D a  you k ~ o w  i f  Iviewit ever e n t e r e d  into 

a payment arrangement with Praskauer? 

A .  I ' m  a w a r e  t h e y  d i d  e n t e r  i n t o  payment 

arrangements . 

Q . Do you recall why? 

A .  Yeah ,  there was no money available. 

Q .  . T h e r e  was no mwncy availzble? 

A .  T h a t ' s  - t h a t ' s  w h z t  my recollection i s .  

They were t r y i n g  to,  yo^ know, c n  delegate t h e  money. 

Even  u h e ~  t h e r e  w a s  money available, t h e y  would try 

t o  a a v e  it f o r  f u t u r e  - f o r  future expenses. S o  if 

they h a d  t h r e e ,  four h u n d r e d  t h o u s z n d  d o l l a r s ,  they 

knew t h e y  would need it f o r  the n e x t  f o u r  or f i v e  

m o n t h s ;  and t h e r e f o r e ,  t o  t r y  t~ ccnserve c a a h ,  sc 

the discussior. was, can w e  j u a k  p a y  a c e r t a i n  a m o u r i t  

to P v e r y h o d y  to keep them going and to cantinup 

s e r v i c e s ?  
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2 7  

Q .  Did there come a time when P r o s k a u e r  

stcpged ~ x o v i d i n g  legal services tc the Iviewit 

companies? 

A .  I do n o t  recall. I don't t h i n k  s o .  

Not - n o t  t h a t  I'm aware of. L e t ' s  put it that way. 

Maybe there was, but - -  

Q Do you know if t h e  B e r n s ~ ~ i n s  fired 

P r o s k a u e r  o r  did P r o s k a u ~ r  stop representing I v i ~ w i t ?  

A. I'm n c t  aware of e i ~ h e r  o n e  of t h e m .  

Q .  Whst is Iviewit.com, Inc.? 

A .  I f  you want  - -  It's o n e  of t h e  

c o r p o r a t i o n s .  If ~ Q E  a s k  m e ,  do I recall all the 

structures of a l l  the companies right now, I do not. 

Q .  o k a y ,  Do you k n o w  who set I v i e w i t  - -  

S r r i k e  that. 

no you know how Iviewit.com, T n c .  was 

incnrporat ed? 

A .  What do you m e a n  haw? 

L2 Did P r o s k a u e r  Rose incorporate t h a t  

c c m p  a n y ?  

A .  I t h i n k  s o .  I think so. I think s o .  

Q .  D o  ycu know if P r o s k a u a r  Rose did w o r k  

for YvFewir . cot-r~, Inc. ? 

A .  Y e s .  

Q mid P r o s k a u e r  Rose dc work f o r  Iviewit 
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E o l d i x g s ,  I n c  . ? 

A .  Yes. 

Q .  D i d  t h e y  i n c o r p o r a t e  t h a t  company? 

A + I t h i n k  s o .  

Q .  S a m e  q u e s t i o n  f c r  I v i e u i e  T e c h n o l n g i ~ s ,  

I n c .  

A .  Y e s .  

5). And P r o s k a u e r  d i d  work  f u r  t h a t  cornpfiny 

a n d  incorporated it? 

A .  As f a r  as I'm a w a r e ,  y e s .  

a .  What was I v i e w i t ,  LLC? 

A .  It w a a  just a d i f f e r e n t  structure, you 

k n o w .  A t  t h a t  t i m e ,  W E  were t r y i n g  to f i g u r e  o u t  

w h a t  - wha t  s r r u c t u r e  t o  form, y o u  know, to best 

s e r v e  t h e  s t c c k h c ~ l c i e r s  a n d  s h a r e  - a n d  the o w n e r s .  So 

we k e p t  j u m p i n g  a r o u n u  s o r ~  of. 

Y O L  know,  f i r s t  w e  t h o u g h t  we should do 

& A  L L C  s o  w e  c o u l d  pass on t h e  I c s s ~ s  to t h e  

~ h a r e ~ o l d e r s .  Then  we d e c i d e d  to d o  a C c o r p .  

B e c a u s e  we w e r e  g e t t i n g  o u t s i d e  i n v e a ~ o r s  t h a t  

cou!. d n l  z he m e m b e r s  o f  an L L C .  

So i t  w a s  b a s i c a l l y  s t r u c t u r e  o f  entitles 

t h a t  was being jumped  a r o u r - d .  

Q .  A n d  these d e c i s i o n s  o n  r e s t r u c t u r i n q  w a r e  

m a d e  5 ' ~  t h e  B e r n s t e i r + s ?  

K E N  SCBANZZR & ASSOCIATES, IYC. ( 9 5 4 )  4 2 2 - 2 6 5 3  

eib
Text Box
This is all incorrect information.  



2 9 

A .  W i t h  advice from myself and advice from 

attorneys f r o m  P r c s k a u e r  R o s e .  

Q .  Proskauer ultimately did perform the 

structuring w o r k ?  

A .  Yts, y e s .  

Q .  A t  t h e  b o e r d ' s  r e q u e a t ?  

A .  Y e s .  

Q .  D o  you have any current affiliation with 

the  viewi it entities? 

A .  No, I do n o t .  

Q .  Do you  have anyehing to do with t h e  

bankruptcy o f  Iviewit .corn, L L C 7  

A .  I do n o t .  

Q .  The  three corporations I mentioned 

I v l e w i t . c o m ,  I n c . ,  Ivlawit Holdings, Inc. and Iviawit 

Technologies, I n c . ,  were yau a member o f  the board of 

d i r e c t ~ r s  for those entities? 

A .  I - -  i ' m  not sere which o n e  now. There 

were s o  many companies at that time floatin? around, 

I ' m  n o t  s u r e  anymore which one I was a member of. 

Q . W e l l ,  was there a clear discinctlon 

S e c w e e n  t h e  companies? 

A + Nc, no. They w e r e  just set up generally 

ta, you k n o w ,  hold the patent or hring in, or: qive a 

p e r c e n t a g e  n f  t h e  - of t h e :  company to entities that 
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c o u l d n l c  be part of t h e  L L C ,  such a s  I t h i n k  

P r o s k a u e r  Rose got a small percentage of t h e  

companies. And the o n l y  w a y  t h e y  could come i n  was 

r k r ~ u g h  a C c o r p .  And then - and then t h e r e  was 

another l a w  5irn-i in New York  that was - -  

So i e  was a l l  sLructured, but as f a r  as 

I r m  concerned, they w e r e  all basically o n e  entity. 

Because Eliot - -  That was E l 1 5 a t 1 s  way of 

incentivizing t h e  people he d e a l t  w i t h  t o  pay  more 

a ~ t ~ n t i n n  to t h e  - to the - to his company a n d  e~ 

p o s s i 5 l y  introduce him tw sources of f u ~ d i n g  and t o .  

you k n o w ,  t o  generate - to introduce him to some 

businesses that could use his p r o d u c t .  

incentiui zing 

So I t  was a gift? 

It was a gift, yes. 

T h a t  w z s  

Ee f e l t  t h a r  he 

w o u l d  - -  X e  f e l t  that there would be e x t r z  a t t e n ~ i e n  

2 a i d  r n  h i s  business. 

Q .  

Eliot? 

A .  

Q .  

Did P r o s k a u e r  solicit t h a t  g i f t  f r o m  

No. 

And i t  wasnl t - -  I juat want to make 

clear. I t  w a s n l r  g i v e n  in c a n s i d e r a t i ~ ~  for a legal 
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b i l l ?  

A .  No, 

Q .  D i u  y o u  at any t i m e  ever find Proskauer's 

bills r o  b e  excessive? 

A .  I can't comment on that. 

Q .  Why? 

A .  Because I d o n ' t  know. 1 haven't reviewed 

them. 1 can't really tell you whether they're 

excessive or n o t .  I never  really - -  1 d o n 1  t recall 

r e v i e w i n g  a n y  of  hem, s o  I can't s a y  w h e t h e r  they 

were e x c e s s i v e  o r  not. You know, if I reviewed t h e  

bills and I knew what t h e  work was done exactly bill 

by b i l l  I c u d  1 you. But i t  would o n l y  be an 

opinicn a l s o .  

Q .  D i d  you  ever  t a l k  to Brian Utley about 

Proskauer's bills? 

A .  Y e s .  

Q .  W h a t  d i d  you  talk a b o u t ?  

A .  W e l l ,  sometimes Chris w c u l d  call me ~p 

a n d  say,  J e r r y ,  you k n o w  we need to get paid, you 

knew , because we w e r e  s o  much b e h i r - d .  

Q Chris Wheeler? 

A .  Y e s ,  A n d  we a r e  - we are behind. Coulc 

ycu p l e a s e  t a l k  L O  somebody so we c ~ n  g e t  p a i d ?  

I w o u i d  sit uo,wn and I ' d  t a l k  to B r i a r r .  
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A x d  E r i a n  would a a y ,  look, this is our cash flow. We 

c a n  o n l y  p a y  him 80 much or we c a n ' t  pay him. I'll 

t a l k  to S y  about i t .  We'll s e e  h o w  much we c a n  pay  

him a n d  s e e  if we can come t o  an u n d e r s t a n d i n g  t o  pay 

part n f  t h e i r  bill. T h a t ' s  h o w  It w a s  d i s c u s s e d  in 

t h a c  m a n n e r .  

Q + Have y o u  e v e r  seen a n y  documents - -  

S t r i k e  that. 

L e t  me - L e t  me g o  back to snmeehing y o u  

j u s t  s a i d ,  D i d  you  e v e r  hear B r i a n  J t l e y  complain 

aboct P r o s k a u ~ r ' s  b i l l s ?  

A .  Not Brian U t l e y .  

Q .  Wha? You qualified y o u r  answer. 

A .  No, Brian Utley did not complain, no. 

Q .  What about Ray H ~ r s h ?  

A .  Yoc know, 1 don't recall Ray H e r s h  

e i t h e r .  I know t h a t  Ray - Ray Hersh was involved in 

trying r o  structure, you know, a pay men^ plan, but I 

, do n o t  r e c a l l  him specifically s a y i n g  certain biils 
I 

I were improper or - or - -  No, I don't - I d o n ' t  r e c a l l  

that. 

D o  you recall which Iviewit e n t i t y  

normally paid the hills of the iviewit ~ n t i t i e s ?  

MR. S E L Z :  Objectlor&. F a r m  of t h e  

quea t i o n .  

KEX SCHANZER & ASSOCIATES, 1 (954) 922-2660 



A + No. 

Q + D O  you  know i f  Proskauer e v e r  s e n t  

Iviewit l e t t e r s  demanding payment on i t s  bills? 

Q .  Have you  seen t h e m ?  

A .  No. 

Q .  H o w  do you  know that t h e y  were s e n t ?  

A .  T h e r e  were discussions made,  T h e r e  w e r e  

discussions  hat Pros - you know,  t k - a t  Proskauer - -  

You know, Brian would come or Eliot a c d  S y  and say, 

look, Prnskauer's making demands. We've got to 

figure out how, you know, to pay  t h e m  something o r  

Q .  What was y o u r  understanding w i t h  r e s n e c t  

t~ B r i a n  U t l e y t s  experience when the company h i r e d  

h i m ?  

A .  B r i a n  U t l ~ y  wo,xked f o r  IBY, h a d  good 
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k n o w l e d g e  cf c o m p u t e r s ,  s u p p o s e d l y  of t h e  I n t e r n e : ,  

h a d  snmp understanding o f  technology and w a a  involved 

in some o t h e r  patene processes. 

Q . D i d  you f e e l  thak he  k n e w  what h e  w a s  

doiag when i t  c a me t o  I v i e w i t ' s  patents? 

A .  I c a n ' t  comment on that. 

Q .  You don't know? 

A .  I don't know. I have nc i d e a  because I 

was n o t  involved w i t h  t h e  patents a t  a l l ,  I have no 

understanding of the t ~ c h n o T e q y ,  so - -  

Q .  Do y o u  know what an ultravirus act is? 

A. No. 

Q .  A r e  you aware a f  any t h i ~ g s  that Brian 

U t l e y  did that h e  specifically did not have b o a r d  

approval t a  do? 

A .  Not that I'm aware of. 

Q .  Did you e v e r  hear anyone from t h e  company 

c3npla i r -1  t h a ~  Brian Utley paid P r o s k a u e r ' s  bills 

without the board's approval? 

A .  I donf t r e c a l l .  N o .  

Q Do y o l ~  recall ever heaxing a n y o n e  

complain that Brian U t l e y  entered I x ~ o  payment 

a r r a n g e m e n t s  o n  h e h a l f  o f  the cntr~pany w i t h o ~ t  the 

board's approval w i t h  respect to P r o s k a ~ ~ r ' s  bills? 

3. . I d o n ' t  recall t h a ~ .  
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Q - 
l a t e l y ?  

A. 

Q .  

A .  

Q .  

Have you spoken to Eliot B e r n s t ~ i n  

Y e s .  

When? 

E l i o t  c a l l e d  m e  about a week ago. 

- h .  What d i d  you t a l k  about? 

A .  E l i o t  a s k e d  m e  to send h i m  - -  W P  had a 

substantial amount of bills a l s o ,  a c c o u n t i n g  

services. And h e  c a l l a d  me f r o m  Gal-ifornia and he 

And 1 a s k e d  me r o  send h i m  - -  We n e v e r  g o t  paid. 

Q .  Who? Wait. Who never got paid? 

A .  Goldstein, L ~ w i n  and Company, 

Q .  For a c c o u n t i n g  services for Iviewit? 

A .  Yes. There was some p a y m e n t s  m a d e ,  b u t  

t h e  m a j o r i t y  was n o t  p a i d .  And I r e a l l y  d r o p p e d  i t  

h e c a u s e  I felt i t  w a s  - -  I cild n o t  want t o  p u r s u e  i t .  

I felt Ekere was n o t h i n g  t o  c o l l e c t .  

Q What d o  t h e y  owe G o l d s t e i n  a n t  Lewin? 

Q .  

m o n e y ?  

A .  

F i f t y  some t h o u s a n d  d o l l a r s .  

M m - h r n m .  H o w  long have t h e y  o w e d  t h i s  

A b o - ~ t  three years. 

Are you surprised? 

Surprised at w h a t ?  
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Q. They h a v e n ' t  paid you? 

A. Well, there's no money available. 

O k a y .  

A .  S O  I don't want  to spend  rhe l e g a l  

resources trying t o  collect i t .  I don't want to 

t h r o w  any good  money after bad. 

Fow many other accounts payable a r e  still 

o u t  t h e r e  among Goldstein and Lewin and Proskauer 

Rose? 

Oh, I dcn't know.  I don't k n o w .  I: you  

want to, 1 ' 1 1  j u s r  finish what E l l i c e ' s  c a l l  was 

about. 

Q + P l e a s e .  I'm sorry for interrupting y o u .  

. T h a t ' s  o k a y .  

B e  asked me to send him a copy a f  a l l  o u r  

invoices, which I d i d n ' t  understand why. 1 said, 

Y l iot, are y o u  getting ready to pay? I was basically 

 idd ding h i m .  He said, no, we donr  t have mop-ey 

available right now, but L would like t o  have a copy 

o f  all those invoices. I said, okay, It's ir- r h e  

storage. well1 have to get i t .  I chatted w i t h  h i m  

how his f a m i l y  was, how he I s  doing. A n d  that was i t .  

Q .  Whar d i d  h e  s i i y  h o w  h i s  family i s  d o i n g ?  

A .  H e  said the family i s  w e l l ,  everything i a  

o k z y .  And that w a s  basically i t .  
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Q Y e a h .  

A .  And t h e n  w e  o r d e r e d  t h e  information to 

gat f r o m  s t o r a g e ,  which a s  soon as we g e t  i t ,  I will 

send it t o  him. That was i t .  

Q .  D i d  h e  discuss t h e  fact that he knew you 

were going to testify i n  this matter? 

A .  No. 

Q + Have you discussed that testimony with 

a n y o n e ?  

A .  No. 

P .  Do you  know i f  E l i o t  i a  m i s s i n g  any 

d o c u m e n t s  that he needa for this Lawsuit? 

A .  I have  no i d e a .  

Q .  Brings up an interesting p o i n t .  What 

h ~ p p e n e d  when - -  Why d i u  I v i e w i t  vacate their d f f i c e  

a t  2 2 5 5  G l a d e s  R o a d ?  

A .  For t w o  reasons. N u m b e r  o n e ,  c h e y  wanted 

t o  sl-,ift operations t o  California; and n u m b e r  two, 

t h e y  were running out o f  funds to pay the rent from 

what T understand. 

Q .  A s  a - a s  a Eorrnsr b o a r d  member, w h a t  - 

t o  w h a t  do you  aktribute I v i e w i t ' s  running out of 

money?  

A .  To t h e  l a c k  of investors' i E t e r e s t  in 

p u t t i n g  i n  a d d i t i o n a l  money. 
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Q .  Do you know Steven Lamont is? 

A .  Tha n a m e  does not a c u n d  familiar. 

%., .. 

Q .  H e ' s  xorneonk"tha t  Iviewit b r o u g h t  fn in 

l a s t  
,-, . . .  ' . '  t o  'handle t h i n g s .  

Q .  Have you  s p o k e n  to Brian U t l e y  or Raymond 

H e r s h  r e c e n t l y ?  

A .  Y e s .  I s p o k e  en Raymond H e r s h  about - -  I 

saw him about three weeks ago. Raymond now w o r k s  f o r  

a financial institution that loaks to place loans. 

H e  s t o p p e d  at m y  office and t r i e d  to have - s e e  i f  I 

can recommend him any clients that are looking to 

finance businesses or inventory, r e c e i v a b l e s  and 

such + 

So rhat was m y  meeting with Raymond 

H e r s h .  I v i e w i ~  was really n o r  discussed much 

a K y r n o r t .  

Briaz Utiey, I spoke tc maybe t h r e e  

m z n t h z  ago.  B r i a n  I think moved tc Minnesota, 

samething like that, He ' c o l d  m e  about the illness of 

his d a ~ g h s e r .  Again, Iviewit wasn't r e a l l y  discussed 

ml;ch. T h a t  w a s  i .  I ' m  s t i l l  f r i e n u l y  w i t h  all of 

t h e m .  Including S y  and Eliot. 

K E N  SCHANZER & ASSOCIATES, I N C .  (954) 9 2 2 - 2 6 6 0  

eib
Text Box
Did he ask Brian about stolen patents or stolen money or anything else he had become aware of as a Board member, prior to his jumping ship,



d o n e .  

L e t  m e  g o  t h r o u g h  my r h o t e a .  I might be 

O k a y .  

A few points: Do you recall a patent 

attorney who did work  for I v i e w i t  named Joaw - 

J - o - a - 0  - which I b elieve is a Brazilian ar a 

Portuguese name? 

A .  No. 

Q .  D o  y o u  remember why 9 n l e y  & L a r d n a r  no 

1 3 n g ~ r  d i d  work for Iviewit - patent work a f t e r  a 

certain t i m e ?  

A .  E l i o t  a n d  Sy, and I ' m  n o t  s u r e  whether 

Erlan was involved in that decision, might have been 

they d e c i d e d  t h e y  w a n t e d  to switch it over  L o  a n o t h e r  

firm. And t h e r e  were some p e o p l e  that Brian Utley 

k n e w .  There w a s  a l a w  firm t h a t  B r i a n  U t l e y  k n e w .  I 

d o n ' t  r e c a l l  t h e i r  name. But i t  w a s  switched o v e r  tc 

t h e m .  

N ~ W ,  Foley L L a r d n ~ r ,  were they 

o r i g i n a l l y  t h e  patent attorneys? 

I believe s o .  

A + O k a y .  Who were - -  I f o r g o t  t h e  n a m e  of 

the p e o p l e  that it was switched c u e r  to. T h e r e  was a 

l a w  f i r m  that B r i a n  w a s  familiar with that 

specialized in p a c e n t  work. 
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Q A r e  y o u  aware of any law f i r m s  besides 

Proskauer t h a t  stopped doing work far Iviewit because 

of h i l l  issces? 

A .  Y e s .  

Q .  W h o  a r e  t h e y ?  

A .  I w o u l d  say probably a 1 1  the law firms 

they did that with. 

Q .  Eventually stopped - -  

A .  Y a s .  

Q .  - -  workins f o r  I v i e w i t  - -  

A .  Y e s .  

Q .  - - b e c a u s e  of non-payment? 

A .  Yes. 

Q . D o  you  know if there are any r e a ~ o n a b l e  

l e f e n s e s  t h a c  Iviewit had to actually paying chase 

bills? 

MR. S E L Z :  Objection to t h e  form of L h e  

q ~ c s  t i o n .  

A .  % - - 

Q .  O t h e r  t h a n  n o t  k.fiving money,  d i d  Iviewit 

h a v e  a x y  reaaon not to pay those bills? 

M R .  SELZ: S a m e  o b j e c t i o n .  A n d  also tc 

r e l e v a n c y .  

Q - 

question. 

[ B y  Mr. Prusaski) You can answer t h e  
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A .  T h e y  at t h e  e n d  were not h a p p y  w l t h  the 

patent work that was done at the law firm. I f  t 3 a t 1 s  

the name, F a l e y  & Lardner. i ' m  not sure. You know, 

I don't recall n a m e s .  aut the original patent law 

f i r m  that did the patent work, they were n o t  happy  

with. And w h e ~ h e r  they s ~ o p p e d  payments or d i d n ' t  

pay t h e m  or finish ~ a y i n g  them, I'm not a w a r e .  

Q .  When you s a y ,  y o u ' r e  r e f e r r i n g  to Eliot 

a n d  Sy? 

A .  Yes. 

Q .  Anyone else? 

A. I would say mainly E l i o t  and Sy. 

Q .  Was B r i a n  U t l e y  not happy w i t h  Faley & 

L a r d n e r  ' 5 w o r k ?  

A. I ' m  not s u r e ,  I L  was m c s t l y  Eliot, not 

S Y .  

Q .  Did you ever hear t h e m  complain? 

A .  Brian, n o .  I did n o t  h e a r  Brian 

r o m p  l a i r . .  

Q .  I ' m  s o r r y .  Wha t  w e r e  y o u  s a y i n g ,  this 

was m o s t l y  E l i o t ,  no: S y ?  

A .  Mostly Eliot, not S y ,  yes. a e c a u s e  I 

c o n '  t k n o w  - - you know, S y  didn't understand the 

t ~ c h n o l o g y  and patent e i t h e r .  It w a s  really Eliot, 

y c u  know, that understood that. 
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Q A r e  y o u  S y ' a  n e x t  d o o r  neighbor? 

A .  No. I ' m  - -  1 l i v e  a couple b l o c k s  away 

1 Q .  Do you  know w h e r e  he is this w e e k ?  
I 

A .  N o ,  

Q .  $ 0  F o i e y  & Lardner s t i l l  h a s n ' t  fclly 

b e e n  paid; i s  t h a t  what y o u ' r e  s a y i n g ?  

A .  I don't know.  I don't know. I really 

don't k n o w .  

Q Do y o u  s t i l l  r e f e r  w o r k  to P r o s k a l ~ e r  

A .  Yes, I u o .  When t h e  cpportunity a r i s e s ,  

I d o .  

Q .  Who are E o n a l d  Kane and K e n  Anderaon? 

A .  T h e r e  were peogle that got irvolved as 

f a r  as t r y i n g  t o  p r o m o t e  the company. I t h i n k  one or 

both of t h e m  w e r e  a n  the board, if I r p c a l l  now 

c o r r e c t l y .  I n o t  r e  S u t  I know they qot 

i n v o l v e d  i n  t r y i n g  to p r o m o t e  the technology, 

i n t r o d u c e  them to venture capitalists. T h a t  w a s  it. 

Q .  I ' m  g o i n g  t o  s h o w  you a d c c u r n e ~ t  that w~ 

w i l l  m a r k  Plaintiff's Exhibit 1. 

M R .  P R U S A S K I  : M r .  Se; z ,  I m s h o w i n g  the 

witness a c o p y  of t h e  Amended Second 

Affirmative T ~ ~ f e n s e s  r h a t  w e r e  filed by y ~ u r  
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predecessor. 

M R .  S E L Z ;  Okay. 

M R .  PRUSASKI: Let m e  mark this with a 

sticker as Exhibit 1. 

(Thereupon, the above-referred t o  

document was marked as Exhibit 1 for identification.] 

Q .  [ B y  M r .  Prusaski) This F S  a documen t  

thst was filed by I v i e w i t l s  attorneys. I'm going to 

ask you to look at paragraph number one with me. 

I t  says, plaintiff, meaning Proskauer, 

has failed to perform work under the terms of any 

or51 zgreement between the parties for which it s e e k s  

xemunarat;on. 

A n d  I'm g o i n g  to ask you, sir, if y o u  are 

aware  wf aay f a t s  or circumstances w h i c h  tend to 

s ~ p p o r ~  t h a ~  assertion made by Iviewit? 

A .  N o t  that I 1 m  aware of. 

Q .  I ' m  going to ask you to look at ~ a r a g r a p h  

t w o ,  w h i c h  s a y s ,  aome work which nay have beer, 

Terfcrned a n  behalf of the defendants was not - which 

i5 I v i e wit, was not pe r fo rmed  a c  t h e  d a f e n d a r + t  ' a  

request ncr pursuant to any agreement. 

And I ' l l  a a k  y a u  t h e  same questlnn, are 

ycu a w a r e  of a n y  facts or c i r c u r n s ~ a n c e s  that tend tc 

suppnrt t h a t  statement? 

SCHANZER ASSOCIATES, 



4 4 

A .  No,  I ' m  not aware of it. 

Q Mr. Lewin, I'm going to show y o u  a 

document which we will m a r k  as Plaintiff's Exhibit 

Nurnbcr 2. 

M R .  PRUSASKI; Mr. Selz, for y o u r  

benefit, i t ' s  t h e  March 2 8 t h J  2001 l e t t e r  t o  

Brian Utley from Chris Wheeler. 

M R .  SELZ: Okay.  

( T h e r e u p o n ,  t h e  above - r e f e r r e d  to 

document was marked as E x h i b i t  2 f o r  identification.) 

Q + ( B y  Mr. Prusaski) And Mr. Lewin, 1'11 

a s k  you to l o o k  at that document and tell me i f  you  

have e v e r  s e e n  it before. 

A .  I da not r e c a l l  s e e i n g  this. 

Q .  B e c a u s e  you d o n ' t  r e c a l l  s e e i n g  it, I'm 

not g o i n g  t a  a s k  y o u  any questions about it. 

A .  O k a y .  

Q .  I ' m  going to s h o w  you a document m a r k e d  

Plaintiff's Exhibir 3 .  

{ T h e r e u p o n ,  t h e  above-referred to 

c o c u m ~ n t  was marked as Exhibit 3 far i d e n t i f i c a ~ i o n . )  

FIR.  P R U S A S K I :  Mr. S e l z ,  it's a letter 

d a t e d  A F r l l  1 6 t h J  2 0 0 1 ,  from Proskauer Rose to 

Brizn Utley. This letter attache8 as a n  

exhibit or is a n  ~ n c l o s u r e  o f  three p a g e s  of 
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w h a ~  a p p e a r s  to be  a s t a t e m e n t .  

Q .  ( B y  Mr, P r ~ s a s k i )  And 1'11 ask y o u ,  s i r ,  

tc look at that document and tell me i f  you've t v t r  

s e e n  i t  before? 

A .  No, I have not s e e n  i t .  

Q .  Do you recall i f  you worked for o x  you 

we r e  a b o a r d  member at t h e  t i m e  that that letter 

appears to have been written, which i s  April 1 6 t h J  

20017 

A .  1 don't r e c a l l .  

M R .  PRUSASKI: I h a v e  no further 

questions. Thank  you. 

THE WITNESS: Y o u ' r e  w ~ l c o m e .  

M R .  SELZ: I ' v e  got a little bit of stuff 

on c r a s s .  

T H 3  WITNESS: O k a y .  

CROSS EXAMINATION 

Q + ( B y  Mr. S ~ l z )  A r a  you with me? 

A .  Yes. 

Q .  O k a y .  M r +  L e w i n ,  my n a m e  i g  a t t o r n e y  

S t e v e  S e l z .  I ' m  representing the lviewit companies 

ig this c a s e .  

A .  Okay. 

Q .  I ' m  j u s t  going to f ~ l l c w  up o n  a c o u p l e  

of t3 .e  issues t h a t  M r .  F r u s a s k i  had asked y o u  
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Q .  Okay. So y o u  w e r e n n t  p r i v y  ta t h o s e  

discussions when they w e r e  actually r e t a i n e d  then? 

A .  I was in many of t h e  meetings when they 

were discussing - you know, when t h e y  were  c r i g i n a l l y  

retained. Not a s  a b o a r d  m e m b e r ,  b u t  basically as an 

i i c c o u n t a n t  and a consultant. 

Q .  O k a y .  T a  t h e  best of your recollection, 

was t h e r e  a n y  specific delineation of the types of 

services that P r o s k a u e r  Roae w a s  going to provide? 

A .  I ' m  not sure I u n d e r s t a r i d  t h e  qT~estlon. 

Sasically, t h e y  were looking f o r  legal services and 

t h e y  w e r e  looking f o r  introductions. 

4 .  Okay. S o  t h e r e  was no discussion they 

were going to do specifically one type o f  

representation? I n  o t h e r  words, they d i d n ' t  say, 

w e r l l  only h a r d l e  corporate formations and 

s o l i c i t a ~ i n n  of inv~ators, but we w o n n t  do anything 

else? N o t h i n g  like t h a t  h a p p e n e d ?  

A .  Nothing like that that I ' m  aware of, no. 

Q T h e r e  was n e v e r  a n y  discussion abouk 

limiting t h e i r  r o l e  with regard E n  t h e  p a t e n t i n g  of 

t h e  Intellectua' p r o p e r t i e s  involved? 

A .  W e l l ,  from what Y cnderstand, that was 

h z n d e d  to enother law f i r m .  

Q .  O k a y .  And you had indicated thzt Ken 
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s i t u a t i o n ,  o r h e r  t h a n  I v i e w i t ?  

A .  Generally not. 

Q + O k a y .  When you mean g e n e r a l l y  n o t ,  w a s  

k h e r e  e v e r  a t i m e  when y o u  d i d ?  

A .  W e l l ,  I don't mean exactly, you know, was 

t h e r e  board approval to hire a law f i r m  a n d  I v o t e d  

a f f i r m a t i v e ?  I would s a y  yes. Did T sit d o w n  and 

negotiate it w i t h  any law firm sperifically to 

perform s e r v i c e s ?  I have negotiated, but not 

necessarily as a b o a r d  of d i r e c t o r .  

Q . Okay. Now, w i t h  r e g a r d  to t h a t ,  y o u  do 

h a v e  some experience in reviewir.g legal b i l l s  that 

are p r o v t d e d  to corporations for services rendered; 

Is that correct? 

A .  I've a e e n  t h e m  before, yes. 

P .  O k a y .  And have you ever undertaken to, 

either in your role as an accountant o r  a s  a member 

o f  a b ~ a r d  o f  d i r e c t o r s ,  r e v i e w  l e g a l  billings for 

their reasonableness or their accurate reflection of 

services provided? 

A .  No. 

Q .  Okay. I n  your - i~ your - -  In your 

opinion, a s  a member of the b o a r u  of directors, sir, 

what w o ~ l d  y o u  think would b e  a r e a s ~ ~ a l r s l e  value f o r  

the services p r n v i d c d  by P r o s k a u e r  Rose to t h e  
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Iviewit companies? 

A .  I - I c an't even start telling you. 1 

c a n ' t  even answer that b e c a u s e  - -  

Q .  Do you know what Proskauer R o s e  d i d  f o r  

the Iviewit companies? 

A .  T h e y  did not d m  the ~ p a ~ . ~ n t , . . w w - r k :  ; . . . .b.*lr.A-14.'-*rrrur*%-&...  . 

Q .  Okay. So they did the corporate 

f o r m a t  ion? 

A .  They did t h e  corporate formations. T h e y  

did c a n t  ract s . 

Q .  O k a y .  H o w  many conLracE8 w e r e  t h e r e ;  do 

y o u  recall? 

Q .  Was t h e r e  m o r e  t h a n  - more than a dozen  

contracts? 

A .  I have no idea. 

Q . O k a y .  L e t ' s  g o  b a c k  to the corporations. 

E a v e   yo^ ever had t h ~  opportunLty in the past tc 

r e v i e w  hilling statements cr g ~ i n  information on the 

c o s t  cf forming a c n r p = r a t i o r ,  in the state of 

D e l a w a r e ?  
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1 G .  Okay. Were you at any board o f  

directors' meeting in which a v o t e  was taken t o  

approve the payment  o f  a n y  of those bills? 

A. I d o n ' t  recall. 

MR. P R U S A S K I :  Objection. Assumes facts 

n o t  in e v i d e n c e .  

Q .  (By Mr. Selzj L e t  me rephrase it t h e n .  

Sir, you stated that you attended some but not all of 

the board of d i r ~ c t o r s '  meetings; i s  that correct? 

A .  That s correct. 

Q .  O k a y .  Do you have a - a r e c o l l ~ c t i o n  o f  

the g o i n g s  o n  at thoae board o f  directors' meetings, 

things that were d i s c u s s e d ?  

A .  Y e s ,  some a f  them. 

Q .  S o m e  of them. O k a y .  

To t h e  b e s t  of your recollection, was 

t h e r e  ever a n y  suggestion as to the payment uf  any 

specific bill to Proskauer Rose? 

A .  Not specific. T h e r e  w e r e  just general 

discussion o n  how ta conserve c a s h .  

Q. Q k a y .  What you t e s ~ i f i e d  to earlier, 

basically, figcring out where t h e y  w e r e  going to 

zllncate the cash r e a c u r c e s ?  

A .  T h a ~  waa i t .  

Q .  Okay. But t h e r ~  was no - t h e r e  was no 
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t he  b o a r d  of direcLors or d i s c u s s i o n  s a y i ~ g ,  pay  t h i s  

I i n v o i c e  t o  Prnskautr; w e  authorize w h o e v e r ,  Brian 

Utley o r  Raymond  H ~ r s h  o r  whoever e l s e  i t  m i g h t  b e ,  

L o  c u t  = c h e c k ?  

A .  Not t ha :  I recall. Because generally, 

those dectsions were made a t   he b o a r d  l e v e i .  They 

were generally made b y  S y  and Eliot. And I d o n ' t  

r e c a ?  1 .  Maybe t h e y  w e r e  m a d e .  N o t  t w m y  

recollection. T h e r e  were maybe g e n e r a l  discussions, 

but nor s p e c i f i c .  

Q .  Okay. Now, w i t h  regard to t h e  seock t h a t  

w a s  g i v e n  b y  Eliot BernsreLn t o  P r o s k a c ~ r  Rose - -  

A .  Yes. 

Q .  - -  were y o u  p r i v y  t o  the d i s c u s s i o n s  

c z n c e r n i n g  t h a t  actual p r o v i d i n g  o f  t h e  stock? 

A .  Y e s ,  I w a s .  

Q .  Okay. A n d  t h a t  w a s  - -  When d i d  t h a t  take 

p l a c e ?  

A .  I d o ~ ' L  r e c a l l  the y e a r ,  b u t  it w a s  

pretty much at the early - at t h e  e a r l y  stages a f  the 

r e l a t i o n s h i p .  

Q .  Okay. N o w ,  was that - -  Did that o r = - ~ r  at 

a b o a r d  meer ing? 

A .  I dcn't even  k n o w  if t h e r e  was a b o a r d  at 
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that t i m e ,  f d o n r t  e v e n  know i f  - -  I ' m  n o t  s y r e  i f  I 

w a s  on the b o a r d  at t h a t  t i m e .  

Q .  Okay. Y o u  m i g h t  h a v e  j u s t  b e e n  s i m p l y  

z c t i n g  as a CPA/consultant? 

A .  T h a t ' s  e x a c t l y  r i g h t .  

0 .  A n d  do y o u  remember  what y e a r  t h a t  w a s ?  

A .  I would say somewhere a r ~ u n d  ' 9 3 ,  ' 9 9 ,  

somewhere in t h e r e .  

Q .  Okay. A n d  do you h a v e  any  i d e a  what the 

s a u r r e  of that s t o c k  was t h a t  w a s  p r o v i d e d  to 

T r o s k a u e r  R o s e ?  

A .  What do you  mean t h e  source? 

Q .  well, if it was from a corporation, e h ~  

c o r p o r a t i o n  h a d  t o  be formed; is that c 3 r r e c t ?  

A .  Yes. 

P .  O k a y .  A n d  s o ,  this was after Proskauer 

Rose was retained because t h e y  f o r m e d  t h e  c o r p o r a t e  

t i  i s  t h a t  correct? 

A .  Yes. 

F .  O k a y .  S o  this wasn't w art of the 

original a g r e e m e n t  with Proskauer Rose then? 

A .  I t  was  r i n r .  N O L  that - not that I 

recall. I t h i n k  i t  w a s  d o n e  a Little b i t  l a t e r .  

Q .  O k a y .  And do you remember w h i c h  e n t i t y  

t h e  stock came f r o m ?  
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difficult. 

Q .  

A .  

A. I think it was Iviewit.com, Inc. T h e r e  

were s o  many of t h e v  floating a r c u n d .  It was 

I t ' s  difficult t o  recall. 

Okay. 

O r  maybe t h e  LLC. I'm not s u r e  a t  t h a t  

t i m e .  

Q - Do you recall t h e  purpose for h a v i n g  - -  - i 
know y o u  previously indicated t h a t  t h e r e  w a a  conce rns  

a b o u t  using a~ L L C  because of limitations on t h e  

types cf sharehoiders t h a t  you c o u l d  have a n d  o t h e r  - 

and o t h e r  l i m i t a t i o n s  f r o m  t h a t  standpoint. 

Do you recall why t h e r e  were upwards of 

e i g h t  e n t i t i e s  formed? 

M R .  P R U S A S K I  : O b j  e c t i o n .  A s s u m e s  f a c t s  

n o t  i n  evidence. Go a h e a d .  

A + Y e a .  Y e s .  Same of the entities were 

formed to p r o t e c t  - s o  we could pld t  t h e  p a t e n t s  Tn 

t h e m .  Some o f  the entities ware formed t o  be a 

managemeLt company, Some o f  the e n t i t i e s  w e r e  

farned - -  . 
What happened ia there was a c h a n g e  o f  

s t r a t e g y .  

In L L C .  

I t h i n k  originally, w e  were g o i n g  t o  use 

A n d  then w e  s w i t c h e d  over t o  a C - t c  a C 

T h e r e  w e r e  some S C o r p s .  involved. It m i g h t  

l a v e  b e e n  a n  S c n r p o x a ~ i n q .  I'm not s u r e .  
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It w a s  just basically - -  A l l  t h a t  w a s  

d o n e  - -  There were two purposes; number  one ,  set up a 

s e p a r a t e  company t o  p r o t e c t  t h e  p a t e n t .  

Q .  Right. 

A .  T h a t ,  I r e c a l l .  And - and number cwo,  

the r e s t  w e r e  j u s t  b a s i c a l l y  tax s i r a t e g i ~ s .  

Q .  O k a y .  N o w ,  w a s  t h e r e  - -  Do you r e c a l l  

any  disputes hetween B r i a n  Utley a n d  E l i o t  a n d  Sy 

B e r n s t e i n  a b o u t  any i s a u e s  a t h e r  t h a n  t h e  p a y m e n t  of 

3 r o a k a u e r ' s  b i l l a ?  

A .  O t h e r  t h a n ?  I mean,  t h e r e  were many 

d i s p u t e  - -  You know, when you have  a b o a r d  of 

d i r e c t o r s  and you have management, t h e r e ' s  many 

disagreements h o w  to c o n d u c t  company p o l i c y .  

Q O k a y  + 

A .  I mean, t h e r e  were h u n d r e d s  of them. 

Q .  Were  here a n y  d i s a g r e e m e n t s  c a n c ~ r r - i n g  

t h e  manner  i n  w h i c h  t h e  p a t e n t s  had been filed or t h e  

r . a m e s  u n d e r  which t h e  patenta h a d  been f i l e d ?  

I d o n ' t  r e c a l l  on  t h e  n a m e a ,  I recall 

t h e r e  were maybe d i s a g r t a r n a n t a  of - you know, wh:ch I 

d o n r t  u n d e r s ~ a n d  - I: d o  n ~ t  u n d e r s t a n d  patents - of 
- 

w h e t h e r  p a p e r s  were p r e p a r e d  t h i s  w a y  or t h a t  way or 

properly o r  i r n p r o s e r l y  or - -  Y o u  know, maybe those 

were d i s c u s s i o ~ s .  
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Q .  O k a y .  T h i s  g o e s  back t o  the previous 

t e s t i m o a y  that y 3 u  had about Foley & L a r d n ~ r  - -  

A .  Y e s .  

Q .  - -  acd  some concerns a b o u t  how the 

patents had been prepared a n d  filed? 

A .  Y e s .  

O k a y .  Do you recall any c t h e r  issues 

specifically c o n c e r n i n g  M r .  U t l e y  a n d  t h e  - e h e  

A .  Well, M r .  Utley t h e n  brought i n  pecple 

t h a t  h e  knew who were s u p p o s e d l y  - whose background 

was p a ~ a n t  - patenting technology products. And he's 

dealt with them previously. 

A n d  I t h i n k  at o n e  p a i n t ,  t h e y  s t o p p e d  

servicing us because o f  - I think w e  s ~ o p p e d  makinq 

- -  W E  did n o t  make payments like W E  w e r e  supposed to. 

And they withdrew. 

A g a i n ,  el in^ was  n o t  h z p p y  a l s o  w i t h  the 

job they were doing at t h e  very e n d .  Because at the 

e n d ,  Eliot hasically was n o t  happy  w i t h  the j o b  

ar-ybcdy was d o i n g  because t h e y  wereclt getting him 

t h e  results t h a t  h e  was looking f o r .  

12.  hey weren't g e t t i n g  h i m  t h e  - -  The 

parents weren't getting processed the way they w e r e  

s E g p o s e d  i n ;  is that what 7 -  
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I can't say w h e t h e r  they were Eon@ the 

way t h e y  w e r e  supposed to. They w e r e  n o t  cone based 

o n  - -  You know, he was n o t  happy with t h e  - -  H E  

e x p r e s s e d  h i s  unhappiness. 

O k a y .  

W h e ~ h e r  t h e y  were done  t h e  w a y  they were 

s u p p o s e d  to, I have no idea. 

Q .  Now, w i t h  r e g a r d  to t h e  payment of any of 

t h e s e  bills to Proskaues Rose  or t o  any o f  these 

o r h e r  p a r t i e s ,  w e r e  you  d i r e r  t l y  involved with the 

preparation of p a y m e n ~ s  or with regard to the 

authorization for payments? 

A .  NO, I was n o t .  

M R .  S E L Z ;  O k a y .  I have n o t h i n g  further. 

REDIRECT EXAMINATION 

[By  M r .  Pruaaskil The b ~ a r d  - -  D i d  t h e  

board vote on paying Proskaueris bills? 

A .  I don't r e c a l l ,  I don't recall to t h a t .  

Q. D i d  you  say that waa done more informally 

b e t w e e n  the Bernsteins and Utley? 

A .  Yes.  

Q .  N o w ,  you  s a i d  you never saw Ken 

R u b e n s e e l n  i n  2 board m e e t i n g ,  right? 

T d o n r t  think s o .  

A n d  Mr. S e l z  a a k e d  you, well, you haven't 
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Been to a 1 1  the b o a r d  meetings, have you? 

-4 . No, I have n o t .  

Q .  Were you personally awiire o f  any b o a r d  

meerings that Rubenstein attended that yo= d i d n ' t  

attend? 

A. No.  No, I w a s  not. 

M R .  P R U S A S K I :  I have  n o  fcrther 

quest ions. 

M R .  S E L Z :  Okay. I ' v e  got nothing 

f u r t h e r .  

M R .  P R U S A S K I :  You have the opportunity 

to waive yDur reading of the deposition or r e a d  

the deposition t o  c h e c k  i t  f o r  errors. I 

believe you've p r o b a b l y  been asked that before 

because ync've done  this b e f o r e .  What i s  y o u r  

M . O . ?  

T H E  WITHESS: I waive i t .  

M R .  SELZ: I ' l l  o r d e r  a copy. Chris, are 

you ordering it or no? 

M R .  2 R U S A S K I :  Y e s ,  y e s .  

M R .  S E L Z ;  Ck . r l s ,  you r e  o r d e r i n g ?  

M R .  PRLJSASKI : Y e s .  

M R .  S E L Z :  Then I ' l l  get a copy. 

M R .  PRUSASKI: All r i g h t ,  Steve. 

MR. SELZ: Okay. Thanks. 
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