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IN THE CIRCUIT COURT OF THE
15™ JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY,
FLORIDA

PROSKAUER ROSE L.L.P, CA 01-04671 AB
a New York limited partnership,

Plaintiff,
V.

IVIEWIT.COM, INC., a Delaware
corporation, IVIEWIT HOLDINGS,
INC., a Delaware corporation, and
IVIEWIT TECHNOLOGIES, INC,,
a Delaware corporation.

Defendants.

DEFENDANTS’ MOTION TO COMPEL TAKING OF FOREIGN
DEPOSITION AND FOR APPOINTMENT OF A COMMISSIONER

Defendants, IVIEWIT.COM, INC., IVIEWIT HOLDINGS, INC. and
IVIEWIT TECHNOLOGIES, INC., by and through their undersigned counsel, hereby
move this Court for an Order requiring Kenneth Rubenstein, Esq. as a partner of the
Plaintiff, to submit to the taking of his deposition in New York City, New York and
appointing Esquire Deposition Services in New York City, New York, as a
Commissioner for the taking of the deposition of Mr. Rubenstein and in support of
this Motion would state:

1. That based on the prior testimony of deponents to this matter and the
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personal knowledge of the Defendants corporate representative, Elliot Bernstein,
Kenneth Rubenstein was involved directly in the providing of services to the
Defendants both prior to his employment with the Plaintiff and subsequently during
his employ with the Plaintiff.

2. That Kenneth Rubenstein (“Rubenstein”) is an attorney currently employed
by the Plaintiff and who works out of the Plaintiff’s New York City offices.

3. That the Defendants intend to take the deposition of Rubenstein in New
York City, New York, prior to the trial of this matter due to the knowledge of
Rubenstein as to the services provided by the Plaintiff to the Defendants; however,
counsel for the Plaintiff has refused to make Rubenstein available as set forth in the
attached Exhibit “A”.

4. That Esquire Deposition Services, located at 216 E. 43" Street, 8" Floor,
New York City, New York 10017, should be appointed Commissioner to take the
deposition of Rubenstein.

WHEREFORE the Defendants, move this Honorable Court for the entry of an
order directing that Kenneth Rubenstein be submitted for deposition and permitting
the Defendants to take the deposition of Rubenstein in New York and appointing
Esquire Deposition Services, located at 216 E. 43" Street, 8" Floor, New York City,

New York 10017 as Commissioner to take the deposition of Rubenstein.

-2 -
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[ HEREBY CERTIFY that a true and correct copy of the foregoing has been
provided by U.S. Mail and fax transmission thisZW*  day of October, 2002 to:
Christopher W. Prusaski, Esq., Proskauer Rose, LLP, 2255 Glades Road, Suite 340

W, Boca Raton, FL 33431.

SELZ & MUVDI SEL.Z, P.A.
214 Brazilian Avenue, Suite 220
Palm Beach, FL 33480

Tel: (5¢1)\820-9409
Fax: (5 33-9715
By:
EMENM. SELZ
BN: 777420
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IN THE CIRCUIT COURT OF THE 15TH
JUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

CASE NO. CA 01-04671 AB
PROSKAUER ROSE LLP, a New
York limited liability partnership,

Plaintiff,
V.

IVIEWIT.COM, INC., a Delaware corporation,
IVIEWIT HOLDINGS, INC., a Delaware
corporation, and IVIEWIT TECHNOLOGIES,
INC., a Delaware corporation, ‘

Defendants.
!

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO COMPEL
TAKING OF FOREIGN DEPOSITION AND FOR THE APPOINTMENT
OF A COMMISSIONER AND MOTION FOR PROTECTIVE ORDER

Plaintiff, Proskauer Rose LLP (“Proskauer”), responds to the Defendants’ Motion to
Compel Taking of Foreign Deposition and for Appointment of a Commissioner served under
certificate of service dated October 24, 2002 (the “Motion”) and further moves, pursuant to Rule
1.280(c) of the Florida Rules of Civil Procedure, for a the entry of a protective order as to the
taking of the deposition of Kenneth Rubenstein (“Mr. Rubenstein”), and as grounds states as
follows:

I. This is an action by Proskauer to collect unpaid attorney’s fees from the
Defendants, all former clients of Proskauer.

2. The Defendants’ have not alleged, in any pleading, that Proskauer failed to
properly perform the work undertaken on their behalf, Notwithstanding Defendants’ failure to

plead any such allegation, Defendants are now putting forth an eleventh hour attempt to turn this
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matter into 2 malpractice case (and delay the trial of this matter set for the week of December 16,
2002) and are attempting to harass a Proskauer attorney (who lives in New Jersey and works in
New York) who never billed any time to the Iviewit matter.'

3. Specifically, Defendants are attempting to compel Mr. Rubenstein, a partner in
Proskauer’s New York office, to appear for a deposition. The Motion was filed because
Proskauer has refused to produce Mr. Rubenstein for his deposition.

4. The Motion is misieading and misrepresents the discovery in this matter. Citing
no particular deposition testimony, Defendants’ motion at paragraph 1 states that prior testimony
of the deponents in this matter has revealed that Rubenstein was “involved directly in the
providing of services to the Defendants. .. .” Nothing could be further from the truth.

3. Contrary to the Defendants’ baseless statement that Rubenstein was involved in
the representation of Proskauer, Brian Utley, Defendants’ former President and Chief Operating
Officer, testified in his deposition as follows:

« At Elliot Bernstein’s request, Rubenstein recommended another law firm to
handle Defendants’ patent matters (BU:70-4, 23);*

o “Rubenstein was never involved” in any of the work, and Defendants’
interrogatory answers stating otherwise are a “misrepresentation.” (BU:84-5,7,
21);

e “[o]ther than referring Iviewit to [outside counsel], Rubenstein never did any

work for Iviewit” (BU:121-3);

! proskauer filed a motion in limine directed to the issue of whether the Defendants can put on proof of any alleged
wrongdoing by Proskauer, as the defense was never pled in any of the pleadings in this matter. The motion in limine
is set for hearing on November 3, 2002.

2 The abbreviation “BU__" followed by a page and line number refers to the transcript of the Deposition of Brian
Utley dated August 22, 2002,
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e Utley never met Rubenstein (BU:121-19);
e Rubenstein had no active role with Iviewit (BU:138-11, 24);
e “Rubenstein and Mr. Wheeler, I'll repeat, had nothing to do with the patents and
therefore, I object to them being included in the question.” (BU:150-9);
Copies of the pages of the transcript of the Deposition of Brian Utley cited above are attached
hereto.
6. Defendants’ eleventh-hour desire to depose Mr. Rubenstein is nothing more than
a blatantly transparent attempt to harass Mr. Rubenstein, who billed no time in the Defendants’
representation. Although Defendants plan to take the deposition of Christopher Wheeler,
Proskauer’s corporate representative, the Defendants’ intent to harass Rubenstein is further made
clear by the fact that the Defendants have never attempted to take the deposition of any of the
myriad of Proskauer attorneys who actually did provide legal services for the Defendants.
WHEREFORE, Proskauer respectfully requests that the Court deny the Defendants’
motion to compel Mr. Rubenstein’s deposition, enter a protective order consistent with this
motion, and grant any further relief that is reasonable and just.
This g?ém day of October, 2002.
PROSKAUER ROSE LLP
2255 Glades Road, Suite 340W
Boca Raton, Florida 33431

Telephone:  (561) 241-7400
Facsjmile: (561) 241-7145

Matthew Triggs

Florida Bar No. 0865745
Christopher Prusaski
Florida Bar No. 0121525
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CERTIFICATE OF SERVICE

-~
1 certify that on October ?_;5“ , 2002, a copy of the foregoing was furnished by U.S. Mail

and facsimile to Steven Selz, Esq., Selz & Muvdi Selz, P.A,, 214 Brazilian Avenue, Suite 220,

Palm Beach, FL 33480. M

Christopher W. Prusask:
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2255 Glades Road
Suite 340 West
Boca Raton, FL 33431-7360

Telephone 561.241.7400 NEW YORK

Elsewhere in Florida LwoAssAl"NGELgﬁ

800.432.7746 Ml
PROSKAUER ROSE LLP Fax 561.241.7145 PARIS

Matthew Triggs
Member of the Firm

Direct Dial 561.995.4736
miriggs@proskauer.com

June 13, 2003

Via U.S. Mail

Steven M. Selz, Esq.

Selz & Muvdi Selz, P.A.

214 Brazilian Avenue, Suite 220
Palm Beach, FL 33480

Re: Proskauer Rose LLP v. Iviewit.com, Inc.

Dear Steve:

Notwithstanding the Court’s recent order regarding Mr. Rubenstein’s deposition, I have enclosed
a copy of an affidavit of Mr. Rubenstein through which he answers the questions that he
previously declined to answer in his deposition.

Sincerely,
Matthew Triggs

MT/kr
Enclosure
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IN THE CIRCUIT COURT OF THE

FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FLORIDA ;

CASE NO. CA 01-04671 AB

PROSKAUER ROSE LLP, a New
York limited liability partnership,

Plaintiff,
V.

IVIEWIT.COM, INC,, a Delaware corporation,
IVIEWIT HOLDINGS, INC., a Delaware
corporation, and IVIEWIT TECHNOLOGIES,
INC., a Delaware corporation,

Defendants.
/

NOTICE OF FILING AFFIDAVIT OF KENNETH RUBENSTEIN

Plaintiff, Proskauer Rose LLP, by and through its undersigned counsel, hereby gives
notice of the filing of the original Affidavit of Kenneth Rubenstein dated June 10, 2003.
7‘\/
This /[ 3 day of June, 2003.

PROSKAUER ROSE LLP
Attorneys for Plaintiff

One Boca Place, Suite 340W
2255 Glades Road

Boca Raton, Florida 33431
Telephone:  (561) 241-7400
Facsimile: (561) 241-7145

 ——

7

Matthew Triggs

Florida Bar No. 0865745
Christopher Prusaski
Florida Bar No. 0121525



CERTIFICATE OF SERVICE

7\—
I HEREBY CERTIFY that on this [3 day of June, 2003, a true and correct copy of the
foregoing has been furnished by U.S. Mail to Steven M. Selz, Esq., Selz & Muvdi Selz, P.A.,
214 Brazilian Avenue, Suite 220, Palm Beach, F1 33480.

A

Matthew Triggs




IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO. CA 01-04671 AB
PROSKAUER ROSE LLP, a New
York limited liability partnership,

Plaintiff,
V.

IVIEWIT.COM, INC., a Delaware corporation,
IVIEWIT HOLDINGS, INC., a Delaware
corporation, and IVIEWIT TECHNOLOGIES,
INC., a Delaware corporation,

Defendants.

AFFIDAVIT OF KENNETH RUBENSTEIN

STATE OF NEW YORK )
COUNTY OF NEW YORK ; ”
Before me, the undersigned authority, personally appeared Kenneth Rubenstein who,
under oath, states as follows:
1. My name is Kenneth Rubenstein. I am over the age of 18 years, I have personal
knowledge of the matters set forth herein, and I am competent to testify as to those

matters.

2. On November 20, 2002, I was deposed in the matter of Proskauer Rose LLP v.

Iviewit.com, Inc. et. al., pending the in the Fifteenth Judicial Circuit in and for Palm

Beach County Florida, Case No. CA01-07671-AB.




On page 25, line 7 of that transcribed testimony, I was asked “Did you have any
discussions with Warner Bros. about IViewlIt?” My answer to this question is as follows:
Answer: I had one communication with Warner Bros. related to Iviewit. Mr. Utley,
former CEO of Iviewit, who knew that Proskauer did work for Warner Bros., requested
that we help open a channel of communication for Iviewit. I contacted.Greg Thaggard at
Warner Bros. and told him that he might be interested in speaking with Iviewit. I also
told him that, as both Iviewit and Warner Bros. were clients, I would not get involved in
any relationship between Iviewit and Warner Bros.

On page 27, line 18, I was asked “Did you ever talk to anyone at Warner Bros. with
regarding to IViewIt?” My answer to this question is as follows:

Answer: See my response above contained in paragraph 3.

On page 29, line 22, I was asked “When did you represent Warner Bros., sir?” My
answer to this question is as follows:

Answer: I started working on projects concerning Warner Bros. starting in about
1996.

On page 41, line 6, I was asked “Could you tell me about the cases that you have been
involved with? Just naming the cases.” [Requesting names of patent cases he has
litigated.] My answer to this question is as follows:

Answer: Some patent cases we worked on are: SMARTS v. Avesta Technologies,
Inc.; Hauppauge Computer Works, Inc. v. Advanced Interactive, et al.; Nova v. Sensys

and Standard Microsystems v. Datapoint.




7. On page 47, line 7, ] was asked “Have you ever discussed IViewIt Technologies with
him?” [Chris Cookson] My answer to this question is as follows:
Answer: No.

8. On page 57, line 6, | was asked “Does that committee ever obtain waivers of conflicts
from clients?” My answer to this question is as follows:
Answer: Waivers are sometimes obtained.

9. On page 75, line 20, 1 was asked “So you refuse to answer whether or not you had
communicated to those parties with regard to [Viewlt; is that correct?” [Warner Bros. and
Sony] My answer to this question is as follows:
Answer: I never communicated with Sony about Iviewit. The only communication

I had with Wamer Bros. related to Iviewit was identified above.

FURTHER AFFIANT SAYETH NAUGHT.

Kenneth Rubenstein

Date: \J g [o 20 3

VIRGINIA V. W{RTHMAN
Notary Public, State of New York
No.03-9820204
Qualified in Bronx County
Commission Expires July 31, 200§

Before me, the undersigned notary public, appeared Kenneth Rubenstein, who is
personally known to me or produced as identification and

who did take an oath. .
Voot VD S—

Notary Public ‘
Commission No. (3R — 1K A0 %OL}«
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IN THE CIRCUIT COURT OF THE
15T JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY,
FLORIDA

PROSKAUER ROSE L.L.P, CA 01-04671 AB
a New York limited partnership,

Plaintiff,
V.

[VIEWIT.COM, INC., a Delaware
corporation, IVIEWIT HOLDINGS,
INC., a Delaware corporation, and
[VIEWIT TECHNOLOGIES, INC,,
a Delaware corporation.

Defendants.

ORDER ON DEFENDANTS’ MOTION TO APPOINT FOREIGN
COMMISSIONER AND TO COMPEL DEPOSITION OF KENNETH
RUBENSTEIN

This matter coming before the Court on the Defendants’ Motion to Appoint
Foreign Commissioner and to Compel the Taking of Deposition as to Kenneth
Rubenstein, Esq. and the Court having heard argument of counsel for both Plaintiff
and Defendants and otherwise being advised in the premises and having considered
the grounds for the Motion and considered applicable law, it is FOUND,

ORDERED AND ADJUDGED as follows:

1. Defendants’ Motion for Appointment of Foreign Commissioner and to
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compel the taking of the deposition of Kenneth Rubenstein, Esq. is hereby granted.

2. Esquire Deposition Services, located at 216 E. 43" Street, 8" Floor, New
York City, New York 10017, is hereby appointed Commissioner to take the
deposition of Kenneth Rubenstein, Esq. in this matter, which deposition is to be
conducted telephonically at a mutually convenient date for the parties prior to
November 15,2002, ON ¥ o7 we e eaaw) {y THL PanTIES,

DONE AND ORDERED at West Palm Beach, Palm Beach County,

/o

IRCUIT ¢OURT JUDGE

Florida thisg‘ /Vday of October, 2002.

Copies to:

Steven M. Selz, Esq.
214 Brazilian Ave., #220
Palm Beach, FL 33480

Christopher W. Prusaski, Esq.
Proskauer Rose, LLP

2255 Glades Road, Suite 340 W
Boca Raton, FL 33431
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Ken Rubenstein Deposition

IN THE CIRCUIT COURT OF THE
15th JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY, FLORIDA

PROSKAUER ROSE L.L.P.,

Plaintiff,

VS. CA 01-04671 AB

IVIEWIT.COM, INC., a Delaware
corporation, IVIEWIT HOLD;NGS,
INC., a Delaware corporation,
and IVIEWIT TECHNOLOGIES,_
INC., a Delaware corporation,

Defendants.

DEPOSITION OF KENNETH RUBENSTEIN
New York, New York

wednesday, November 20, 2002

Reported by:
WENDY D. BOSKIND, RPR
Job No. 142586

Page 1
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Ken Rubenstein Deposition

November 20, 2002
11:06 a.m.

Deposition of KENNETH RUBENSTEIN,
held at the offices of Proskauer Rose
LLP, 1585 Broadway, New York, New York,
pursuant to Notice and Agreement,
telephonically pursuant to a Court
order, before wendy D. Boskind, a
Registered Professional Reporter and

Notary Public of the State of New York.

APPEARANCES:

PROSKAUER ROSE LLP

Page 2
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Ken Rubenstein Deposition
Attorneys for Plaintiff

2255 Glades Road
Suite 340 west
Boca Raton, Florida 33431-7360

BY: CHRISTOPHER W. PRUSASKI, ESQ.

SELZ & MUVDI SELZ, P.A.
Attorneys for Defendants

214 Brazilian Avenue

Suite 220

Palm Beach, Florida 33480
BY: STEVEN M. SELZ, ESQ.

(telephonically)

ALSO PRESENT:

ELIOT BERNSTEIN, ESQ.

(telephonically)

KENNETH RUBENSTETIN,

business address at Proskauer Rose

N OO v A W N

LLP, 1585 Broadway, New York, New York,

having first affirmed before the Notary

Public, (wendy D. Boskind), was examined
and testified as follows:
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Ken Rubenstein Deposition

EXAMINATION BY
MR. SELZ:

Q. Mr. Rubenstein, my name s
Attorney Steve Selz, I represent the
Defendants in the case of Proskauer Rose
versus IViewIt.com.

I am going to ask you a series of
guestions in this deposition, and the first
thing I need to know is whether or not you

have had your deposition taken previously.

A. I have had my deposition taken
previously.
Q. On how many occasions has that

taken place, sir?

A. Several.
Q. "Several", more than a dozen?
A. No.

Rubenstein

Q. More than five?
A. No.
Q. Can you give me an approximate

number? Two or three?

A. I would say three or four.

Q. okay, three or four. So you are
familiar with the way a deposition works; is
that correct, sir?

A. Yes.
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Ken Rubenstein Deposition
Q. So if I ask you a question, unless

you ask me to rephrase it or somehow revise
the structure of the question, I will presume
then that you have understood what I have
asked you as it is posed.

A. If I think your question is of
improper form, unclear, or harassment, I am
going to object.

Q. okay, I believe that would be not
for you to do but Mr. Prusaski, as your
counsel.

A. I will put any objection I want on
the record, in addition to Mr. Prusaski.

Q. So, you are representing yourself?

A. No, I am not, he 1is representing

Rubenstein

me, but I am going to put objections on the
record, if I want to.

Q. That's fine.

Now, starting off with, sir, could

you please state your full name?

A. Kenneth Rubenstein.

Q. "Kenneth Rubenstein." And where
is your place of employment currently,

Mr. Rubenstein?

A. Proskauer Rose.
Q. where 1is that Tlocated?
A. 1585 Broadway, New York.

Page 5



Ken Rubenstein Deposition
14 Q. And how long have you been

15 employed with Proskauer Rose?
16 A. About four, four-and-a-half years.
17 Q. Somewhere between 1997 and 1998

18 was your first date of employment?

19 A. I think it was in 1998.

20 Q. Do you remember a month?

21 A. Possibly June.

22 Q. June. Where were you employed

23 prior to your employment with Proskauer Rose?
24 A. I was with a Taw firm, Meltzer,

25 M-E-L-T-Z-E-R, Lippe, L-I-P-P-E.

1 Rubenstein

2 Q. Meltzer Lippe is located where?
3 A. Mineola, New York.

4 Q. Do you have an address that you
5 can recall?

6 A. on wWillis Avenue, but I don't have
7  the address right now.

8 Q. Prior to Meltzer Lippe -- and

9 approximately what were the dates of your
10 employment at Meltzer Lippe?
11 A. About 1993 to 1998.
12 Q. And what did you do at Meltzer
13 Lippe?
14 A. I was an attorney.
15 Q. Did you have any specialization?
16 A. I was a patent attorney.

Page 6
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Ken Rubenstein Deposition

Q. Are you still a patent attorney?
A. Yes.
Q. Is that your role at Proskauer

Rose currently, is a patent attorney?

A. Yes.

Q. Are you a partner of Proskauer
Rose?

A. Yes.

Q. Are you a shareholder of Proskauer

Rubenstein

Rose?

A. One or the other, either partner

or shareholder.
I think it's a partnership.

Q. It's a partnership. Do you have
any ownership interest in the partnership in
the sense of obligations that go beyond what
some of the other partners have? 1In other
words, do you have an equity share? Do you
have any other claims with regard to an
interest in Proskauer Rose?

A. I have no idea.

Q. Prior to Meltzer Lippe, where were

you employed, sir?

A. Another law firm.

Q. Do you remember the name of that
Taw firm?

A. Marmorek, M-A-R-M-0O-R-E-K,

Page 7



Ken Rubenstein Deposition
20 Guttman, G-U-T-T-M-A-N, & Rubenstein.

21 Q. Were you the "Rubenstein" in the

22 name of the firm?

23 A. Yes.
24 Q. And you were a partner 1in that
25  firm?

1 Rubenstein

2 A. Yes.

3 Q. what were the dates of your

4 employment in that firm --

5 A. Oh --

6 Q. -- Marmorek Guttman & Rubenstein.
7 A. -- probably starting in the

8 Eighties, mid-Eighties, until 1993.

9 Q. And what was the area of your
10 practice, when you were with Marmorek --
11 A. M-A-R-M-0-R-E-K.
12 Patent law.
13 Q. Patent law. And your dates -- you

14  say you Tleft Marmorek Guttman & Rubenstein and
15 went to Meltzer Lippe and then to Proskauer

16 Rose, but at all times you were a patent

17 Tawyer --

18 A. Yes.

19 Q. -- is that a correct statement?
20 A. Yes.

21 Q. Is that a correct statement, sir?
22 A. Yes.

23 Q. You have to wait until I finish

Page 8
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Ken Rubenstein Deposition
the question.

A. No, you are not getting the

Rubenstein
answers clearly in your head. You should take
better notes.
MR. SELZ: Move to strike as
non-responsive.
(MOTION TO STRIKE.)

A. That's fine, move to strike it.

Q. Sir, during that entire period of
time, then, you were a patent lawyer; 1is that
a correct statement of fact?

A. Yes.

Q. Are you familiar with something
that's called "pan and zoom technology"?

A. I am not sure what you mean by
that.

Q. well, let me start very simply,
and say this. Are you familiar with a concept
that an image can be enlarged while being
transmitted on a narrow bandwidth?

A. I don't know what you are talking
about.

Q. okay. well, Tet me go back to
this, then, sir. Are you familiar at all with
the technology involved with IviewIt.com?

A. No.

Page 9
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Ken Rubenstein Deposition

1 Rubenstein

2 Q. Do you have any information at all
3 with regard to any of the IviewIt entities?

4 A. Not at this time, no.

5 Q. "Not at this time." Did you have
6 any information at any time in the past, sir?
7 A. Not that I know of right now.

8 Q. Do you have any files or records
9 indicating that you had any dealings with --
10 and I will go through a 1list here --

11 IViewIt.com, Inc.?

12 A. Not that I know of.

13 Q. IviewIt, LLC?

14 A. Not that I know of.

15 Q. UviewIt?

16 A. Not that I know of.

17 Q. IviewIt, Inc.?

18 A. Not that I know of.

19 Q. Have you ever heard of an

20 dindividual named Eliot Bernstein?

21 A. I might have.

22 Q. well, sir, that's either a "ves"
23  or "No" question.

24 A. Like I said, I think he works for

25 IviewIt, and I may have heard his name.
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Ken Rubenstein Deposition
Rubenstein

Q. How about what is called the MPEG

Patent Pool, have you heard of that?

A. Yes, I have.

Q. why don't you tell me what that
is.

A. Decline to answer at this time.

Q. why do you decline to answer?

A. Irrelevant to this deposition.

Q. I'm sorry, irrelevancy is not an
objection that would allow you not to answer,
sir.

A. Make a motion to the judge. If he
orders me to tell you about it, I will tell
you.

MR. SELZ: Chris, are you
instructing your client not to answer?

MR. PRUSASKI: I am going to put
an question for relevancy based on the
court's granting of the motion and

Timiting on the record, and if

Mr. Rubenstein declines to answer then

he is declining to answer.

And, just so I don't have to keep

objecting, Mr. Selz, to make this

Rubenstein
easier, my objection is continuing in
nature as to any questions regarding any

Page 11
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transactions for IviewIt that you are

going to ask Mr. Rubenstein if he was
involved in based on the court's
granting of the motion and 1limiting.

MR. SELZ: Let me go on the record
and say the discovery documents that
have been produced by the Defendants --
Plaintiff in this matter indicate
various dealings in which Proskauer Rose
was affiliated including dealings with
H. wayne Huizenga, CrossBow Ventures,
wachovia, a number of other entities
which are part of the discovery and have
been produced by the Plaintiffs pursuant
to a valid request for production, so to
the extent you are claiming it's subject
to any motion and Timited, that's fine
with regard to the trial, and the
discovery you produced on your own
pursuant to a request for production
which has not been held invalid includes

these very matters.

Rubenstein

A. So why don't you tell me more

particularly what you want to know.

MR. PRUSASKI: Mr. Selz, Tet me
just respond to that.
There were never any affirmative

Page 12
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defenses asserted by the Defendants 1in

this matter that have anything to do
with particular transactions, the

defenses involved whether the bills

were --
MR. SELZ: Let's go --
MR. PRUSASKI: I get to finish
because --

MR. SELZ: Go ahead and finish.

MR. PRUSASKI: Thank you.

There were never any affirmative
defenses asserted by the Defendants 1in
this matter relating to anything other
than the amount of the bills. And, so,
to the extent that the court granted our
motion limiting it, the Defendants can't
put any evidence of any particular
transactions or alleged wrongdoing by

Proskauer on at trial, but to that

Rubenstein

extent I am going to ask Mr. Rubenstein
to answer your questions. If I feel
that they are becoming overreaching, I
will make -- or if you are extending too
far into what I think is a violation of
the court's granting of the motion of
Timiting, I will make another objection.

MR. SELZ: And Tet me go on the

Page 13
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record, the motion of Timiting is fine

with regard to anything presented at
trial. It certainly does not preclude
the scope of discovery from including,
in a deposition, questions which may
Tead to discoverable evidence concerning
the bills and the services that were
provided, which is the basis for the
affirmative defenses.

MR. PRUSASKI: And I am aware that
you have some latitude with respect to
discovery under the rules.

MR. SELZ: And I think we have
pretty significant latitude under the
rules.

And with regard to your client,

Rubenstein
Mr. Rubenstein, indicating he is
refusing to answer, I believe you should
instruct him right now, under Florida
Taw, he doesn't have the right to refuse
to answer.

A. A1l right, I will answer the

question.

MR. PRUSASKI: I just said a
minute ago we will go ahead.

A. Anything you want to know about

the MPEGLA patent pool, that's public
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information, it's is on a web site,

MPEGLA.com. You should go look at that
web site. Any public information that I am
entitled to tell you is on that web site.

Q. well, I am going to ask you, sir,
in this deposition to give me that
information.

A. And I am just telling you to go
Took at the web site.

MR. SELZ: Let the record show the

witness is refusing to respond to a

direct question.

A. That is an incorrect

Rubenstein
characterization of the record.

The record shows that I told you a
place where you can get the answer very
easily. There is no reason for you to make me
sit here and waste my time repeating to you
things you can easily read about.

Q. well, sir, this is your testimony
at your deposition.

A. That's right, which you are making
me do. I consider the deposition nothing but
harassment, considering that I had nothing to
do with the company. 1It's just a form of
harassment.

You go read the web site, if you
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want to know about it.

Q. Okay, so you are refusing to
answer?

A. I am not refusing.

Q. Other than advising me to go to a
web site --

A. I am not refusing to answer. I

did answer. Please stop characterizing my
testimony. I told you the answer. I told you

all publicly-available information about the

Rubenstein

MPEG patent pool can be found at
WwWw.MPEGLA.com. You are free to go read it.
Please go read it and you will Tearn all you
need to know about it.

Q. So you are not going to tell me
what the "MPEG patent pool" 1is?

A. I told you you could go read 1it.

Q. okay.

MR. SELZ: Chris, do you want to
instruct your witness, or deponent, or
client, at all in that matter?

MR. PRUSASKI: Do you have any
specific questions with respect to
IViewIt in the MPEG patent pool?

MR. SELZ: Yes.

A. A1l right, so why don't you ask me
those questions.
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MR. SELZ: I want Mr. Rubenstein

to first explain to me what the "MPEG
patent pool"™ 1is, and then I will ask him
questions concerning exactly how it
relates to IViewIt.

In other words --

A. okay, I will answer both your

Rubenstein

guestions.
Q. Go ahead.
A. The "MPEG patent pool" 1is a

collection of patents owned by a group of
companies related to the MPEG 2 video
compression standard and, as far as I know, it
has nothing whatsoever to do with IViewIt.

Q. So it has no technology -- the
MPEG patent pool uses no technology in any way
related to any of the IViewIt entities or
their intellectual properties; is that your

testimony?

A. No, it's not my testimony.
Q. okay.
A. My testimony is, it's a group of

patents chosen according to very specific
criteria related to the MPEG 2 standard and,
to my knowledge, has nothing to do with
IViewIt.

And please do not characterize my

Page 17

19



22
23
24
25

O© 00 N O uvi b W NN B

NONON R R R R R B R oRBoRBoRp
N B O ©W ®©® N O U A W N B O

23
24

Ken Rubenstein Deposition
words. Please do not rephrase them. If you

don't know what I said, you can ask the
reporter to read it back. But do not

characterize my testimony.

Rubenstein
MR. SELZ: Again, let the record
reflect the deponent is not being
responsive.

A. I am being very responsive.

Please stop characterizing my testimony. And
please stop putting things on the record that
are incorrect.

Q. Mr. Rubenstein, I am asking you
questions, and I am asking --

A. And you are not listening to the
answers very carefully, so -- I don't know how
much experience you have taking depositions --

MR. SELZ: Again, let the record
reflect that --

A. Stop interrupting my answers. Do

not interrupt me.

Q. Mr. --

A Do not interrupt me.
Q. Mr. Rubenstein --

A Let me finish.

Are you going to proceed to
continue to interrupt me or not?
Q. If you want to answer the
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gquestions, I have no problem.

Rubenstein
A. Look, I answered your questions.
You are unable to keep track of what I am
saying.
So, please, if you don't know what
I said, ask the reporter to read it back, but
please do not characterize my testimony 1in

your own words.

Q. okay --
A. Just don't do it.
Q. what I am asking you is this. Do

any of the members of the MPEG patent pool use
any of the technologies of IviewIt?

A. I would have no idea.

Q. who is the person in charge of the
MPEG patent pool, sir?

A. Like I say, I advise you to check
their web site if you want to know information

about that patent pool.

Q. well, again --
A. It's not me.
Q. Are you involved with the MPEG

patent pool, sir?
A. Yes.

Q. what is your position --
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Rubenstein

A. I am counsel to MPEG, LLC.

Q. Do you advise the MPEG patent pool
with regard to legal issues?

A. That's privileged information.

Q. Not whether or not you advised
them on Tegal issues.

A. You are asking me -- I am not
going to discuss with you anything about
anything I do with any other client in this
Taw firm.

Q. well, sir, I am not asking you the
substance of what you have advised them, I am
simply asking you whether or not you advised
them.

A. I told you, I am their counsel.

Q. oOkay. Have you ever seen any of
the intellectual properties or technologies
that IViewIt has developed for scaled video?

A. Not that I recall at this time.

Q. were you ever involved in any
patent applications for scaled video
technologies for IviewIt.com?

A. No.

Q. Did you ever review any patent

Rubenstein

application at all for IviewIt --
Page 20
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A. Not that I recall.

Q. Did you ever opine with regard to
the validity of any patent applied for or
received by IVviewIt.com?

A. Like I say, I was not in any way
involved with getting patents for IViewIt.

Q. what were you involved with, if
you were, with IviewIt?

A. The only thing I did for IviewIt

is I referred them to another patent Tawyer.

Q. And who is that?

A. A guy named Ray Joao.

Q. And where did Mr. Joao work?

A. I believe he was working at the

time at my former Taw firm, Meltzer Lippe.

Q. And what date was this?
A. I don't recall.
Q. So, you were employed by Proskauer

Rose at this time?

A. Yes.

Q. And you referred IviewIt to
Meltzer Lippe?

A. I referred IViewIt to Ray Joao,

Rubenstein
who I believe was working at Meltzer Lippe at
that time.
Q. who did you speak to at IviewIt,

sir?
Page 21
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A. I don't recall.

Q. Did you keep any notes of your
conversation with regard to this referral?

A. No.

Q. Did you speak to Mr. Joao with
regard to this referral?

A. I don't recall.

Q. why did you refer this matter to

Meltzer Lippe?

A. Because it wasn't work I wanted to

undertake myself.
Q. And why was that?
A. Because I am not generally in the

patent prosecution business, in most cases.

Q. Did you ever meet with any members

of the board of directors of IViewIt.com?

A. Not that I know of.

Q. were you ever involved in any
meetings with anyone concerning IViewIt.com?

A. No, not that I know of.

Rubenstein

Q. How about any representative from
Real 3 D?

A. Never heard of it.

Q. How about warner Bros.?

A. warner Bros. is a client here.

Q. okay. Did you have any

discussions with warner Bros. about IViewIt?
Page 22

25



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© 00 N o uvi A~ W N B

=
o

11

Ken Rubenstein Deposition
MR. PRUSASKI: Objection.

A. Any --

MR. PRUSASKI: Instruct him not to
answer.
(DIRECTION NOT TO ANSWER.)

A. Any conversation I made or had
with warner Bros. would be confidential. I am
not saying there was or was not such a
conversation, it would be privileged.

Q. I am not asking you for the
contents of the conversation, I want to know
if there was one.

A. I am not saying -- I don't know if
there was one.

And if there was, I wouldn't tell
you about it, anyway.

Q. How about Hollywood.com?

Rubenstein
A. Never heard of it.
Q. Did you ever have any discussions
with anyone at Proskauer Rose concerning the

IviewIt Technologies?

A. Not that I recall.
Q. Did you have any discussions with
anyone -- let's say Chris Wheeler,

particularly, at Proskauer Rose with regard to
anything at IVviewIt?

A. I might have, but I don't recall
Page 23
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anything about it at this time, if I did.

Q. Did you ever counsel anyone at
IViewIt concerning any matters regarding the
patent or patent applications?

A. Not that I recall.

Q. Did you keep any files yourself
with regard to IVviewIt and any communications
with IviewIt?

A. I don't think so, no.

MR. PRUSASKI: Objection, asked
and answered.

Q. Did you ever play a role as an
advisory board member for IViewIt?

A. Not that I know of, no.

Rubenstein
Q. well, sir, I am a little
confused. You normally would recall that you

would be on a board of directors --

A. I don't think I was on any such
board.
To my knowledge, I was on no such
board.
Q. And you never had any

communications with any board member from
IViewIt; is that a correct characterization --

A. I had a -- probably a phone call
or two with Brian Utley. I am not sure if

he's a board member or not.
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Q. And what were the contents of your
conversation with Mr. uUtley?

A. I don't recall.

Q. Did you ever talk to anyone at
warner Bros. with regard to IViewIt?

A. You are asking for privileged
information, sorry.

Q. well, whether or not you had
communications --

A. No, you are asking for the content

of communications.

Rubenstein

Q. No, I am not asking for the
content.

A. Yes, you are.

Q. Please listen to my question.

MR. PRUSASKI: Mr. --

Q. The question was, did you ever
discuss any matters concerning IViewIt with
anyone from warner Bros., period. I am not
asking you for the content because, clearly,
if you want to assert a claim of privilege on
that, and warner Bros. is a client of yours,
then you can assert it, but I am asking you
whether or not you had any discussions at
all. I am not asking you for the contents.

A. I am --

MR. PRUSASKI: Mr. Selz, I am
Page 25
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going to object. I am instructing
Mr. Rubenstein not to answer. 1It's
privileged attorney/client
communication.

(DIRECTION NOT TO ANSWER.)

MR. SELZ: Not the fact of whether
or not he had any discussions --

MR. PRUSASKI: I am not arguing.

Rubenstein
we are not allowed, under the Florida
rules, to argue objections. I am
instructing him not to answer.

MR. SELZ: I understand.

MR. PRUSASKI: And I can't argue
with you.

MR. SELZ: Just so the record is
clear, your objection is it's
privileged, whether or not he even spoke
to warner Bros.

MR. PRUSASKI: Yes, about IViewIt.
MR. SELZ: About IViewIt.

MR. PRUSASKI: Yes.

Do you know who Greg Thagard is?
Yes, I do.

who 1is he?

He used to work at warner Bros.

o r» o r O

He doesn't work with warner Bros.

anymore; 1is that correct?
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A. Correct.
Q. when did you represent warner
Bros., sir?
A. oh, that's not -- that's

privileged information, sorry.

Rubenstein

MR. PRUSASKI: I am going to
object for relevancy, and instruct the
witness not to answer. It's also
privileged.

(DIRECTION NOT TO ANSWER.)

MR. SELZ: I don't think case law
supports the position that when he
represented a client --

MR. PRUSASKI: Are we going to
argue every time there is an objection?

MR. SELZ: No, no, nho.

A. we will Tlitigate out the 1issue.
we will Titigate it out. You know, make a
motion. We will fight it. we will see who
wins.

Q. Mr. Rubenstein again, you know,
this is your deposition --

A. I don't --

Q. -- I appreciate the fact that you
want to express your opinion. However,
Mr. Prusaski can tell you, this 1is not how

depositions are conducted in the State of
Page 27
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Florida.

A. Fine. I am not discussing

Rubenstein
anything about warner Bros. The objection has
been put on the record. Let's move on.

MR. PRUSASKI: And, Mr. Selz, just
to make it clear, I am going to instruct
the client not to answer any questions
about any Proskauer clients under claim
of privilege and under claim of
harassment and under claim of the fact
that you are not allowed to put any of
this on at trial.

MR. SELZ: Wwell --

MR. PRUSASKI: And we can litigate
that with Judge Labarga.

Q. Now, I am asking you specifically,
sir, with regard to any specific meetings, how
about Real 3 D?

A. I never heard of Real 3 D.

Q. You never heard of them, okay.
That's what I was going to say.

Are you aware of any meeting that
happened between yourself and any
representatives of IviewIt, other than you
have already described?

A. Not that I recall. I may have
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Rubenstein

also had a conversation with Lamont, but I am

not sure.
Q. Lamont, you spoke to Stephen
Lamont?
A. Possibly, yes.
Q. And that was concerning IViewIt?
A. Maybe, vyes.
Q. Do you recall what the contents of

that conversation were?
A. No.
Q. How about zackirul Shirajee, do

you know who he 1is?

A. No.

Q. How about Jude Rosario?

A. Don't know who he is.

Q. How about any awareness on your

part of any IviewIt inventions regarding zoom
imaging?

A. I have no knowledge at this point
in time of IviewIt technology.

Q. So you have no knowledge of scaled
video?

A. I didn't say that. I said I have

no knowledge of what IviewIt technology is at

Page 29

32

33



© 00 N o uvi A W N B

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ken Rubenstein Deposition
Rubenstein

this point in time.

Q. okay, why don't you explain to me
"scaled video", to the best of your
knowledge.

A. I don't know what you mean by
"scaled video".

why don't you explain to me what
you are talking about.

Q. well, what does that mean to you?
You seemed to indicate earlier 1in your answer
that you had some idea of what I was talking
about.

A. well, "scaled video" might refer
to changing the sizes of video images.

Q. And how is that accomplished?

A. I don't know. At this point 1in
time, I am sure there is a variety of
techniques to do it.

Q. Are you aware of any such
techniques that IviewIt was using?

A. No.

Q. Are you aware of any camera zoom
applications used in the IViewIt technology?

A. No.

Rubenstein
Q. How about combined scaled video
zooming video applications?
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A. Not that I know of.

I am not saying they don't or do
exist, I am saying I don't know.

Q. of course, it's to the best of
your knowledge, sir, I am not expecting you to
be on omniscient.

How about game applications?

A. I have no knowledge of what

IviewIt's doing.

Q. How about what they have done in
the past?
A. I have no knowledge of what they

have done 1in the past at this point in time.
Q. Is it that you have no knowledge
or you can't recall?
A. I don't know if I knew in the past
or didn't know in the past, I don't know now.
Q. So, 1in other words, sir, you have
no knowledge as to any technology that IviewIt
uses; is that correct?
A. At this point in time, that is

correct.

Rubenstein
Q. Did you have such knowledge in the
past?
A. I don't know whether I did or did
not, I don't know now.
Q. So, then, sir, you wouldn't have
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any ability to know whether or not any of your

clients are using IviewIt technology; 1is that

correct?
A. I would have no idea.
Q. So it is possible, then, they

might be infringing on IviewIt's technologies?
MR. PRUSASKI: Object to the form.

A. what do you mean by "infringing"?

Q. well, making use of IviewIt
technologies without the benefit of royalties
or some other kind of Tlicensing.

A. I have no knowledge that IviewIt
has any proprietary rights in anything. And I
have no knowledge about what IviewIt's
technology is. So I have no knowledge about
who could be doing what.

Q. If IviewIt had technologies
concerning scaled video, Tet's say, and there

was some legally-protected interest in that

Rubenstein
technology, as a patent lawyer, would you
opine that the use of that by any other third
party would require either a Ticensing or
payment of a royalty?
A. I —-

MR. PRUSASKI: Object to the form.

You may answer the question.

I will answer the question. I
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would not have an answer to that question in

the abstract, you are asking for complex legal
analysis of a situation where you are only
giving a vague hypothetical fact pattern, so
it's not possible to give an answer to that
question.

Q. well, let me restate it, then,
maybe I can make it clearer for you, sir.

Let's say that IviewIt has

technology for camera zoom applications and
that technology is patented, and a client of
yours is making use of that technology without
the benefit of paying either a royalty or a

Ticensing agreement. Would there be Tegal

TiabiTity?
MR. PRUSASKI: Object to the
Rubenstein
form.
A. why don't you explain more clearly

what you are trying to say.
Q. I thought I was trying to be

clear. oOkay, let me try again.

Let's say specifically, and 1
don't know if this particular entity 1is a
client of yours or not, but Sony used camera
zoom applications which were subject to a
patent or a patent pending by IviewIt.com, and
Ssony made use of these technologies without
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either a Ticensing agreement or without paying

a royalty. Would Sony be liable for damages
for use of this patented technology to
IViewIt?

A. well, sony's a client of the firm,
so I am not going to discuss what kind of
advice I might or might not give to Sony in
particular circumstances, you are asking for
privileged information.

Q. okay. Then, instead of Sony we
will make it company X.

A. Like I say, you are asking for a

Tegal conclusion of mine, how I might advise a

Rubenstein

client in a particular fact pattern without
knowing the details. 1In order to answer that
guestion, I would have to study the patent 1in
question, the file history of the patent
before The Patent office, the prior art of
record. I might have to Took for other prior
art. I would also have to study what the
particular client is doing. I might have to
study what other proprietary rights the
company 1in question who owns those rights
might have before I would even conceive and
think about answering a question Tike that.

Q. we are doing this -- obviously,
you have the right to object if it's Sony.
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what I am saying assuming, arguendo, this is a

valid and binding patent intellectual
property, that it is only enforceable under
the patent that's in place, and that there is
a clear case of infringement.

A. I answered the question to the
best of my ability already. 1It's on the
record.

If you want, we can ask the

reporter to read it back.

Rubenstein
Q. Your statement to me in response,
sir, was that you needed more specifics and

that you were unclear, and that you would have

to --

A. No, I told you that in order for
me -- I am going to repeat this once, just so
we are understanding it -- I told you 1in order

to advise a client in a particular situation,
I would have to study the patents in question,
the file histories of the patents before the
U.S. Patent office, I would have to study the
prior art of record, I might study other prior
art, I would have to study the claims of the
patent, I would have to try to understand
their scope, I would have to try to understand
the technology that someone was trying to
apply the patents to, I would try to
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understand whether there were other

proprietary rights besides patents in
question, and before I could answer the
qgquestion. I can't answer your question in the
abstract, it doesn't have a simple
straightforward "Yes" or "No" answer.

Q. well, assuming that all your

Rubenstein

review of the prior art and your review of the
application of the Patent office and your
review of all those other documents that you
just mentioned indicated that it was a valid
and duly-enforceable patented right with
regard to a technology that was clearly
infringing on that patent right, would your
answer remain the same?

A. I answered the question to the
best of my ability.

Q. How long have you been a patent

Tawyer, sir?

A. You know how Tong, at Teast --

Q. Go back --

A. -- more than 20 years.

Q. And how many patent cases have you
Titigated?

A. I have litigated a number of them.

Q. How many 1is "a number of them"?

A. Quite a few.
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More than 507

Probably not.

More than 207

> O r» 0O

Maybe.

Rubenstein

Q. Have any of those patent cases
dealt with an infringement claim?

A. They generally deal with
infringement claims.

Q. Could you tell me about the cases
that you have been involved with? Just naming
the cases.

MR. PRUSASKI: Objection.

Don't answer the question, 1it's
privileged.

(DIRECTION NOT TO ANSWER.)

MR. SELZ: The name of the cases
are privileged?

MR. PRUSASKI: Yes. And it's
harassment. He is a 20-year patent
Tawyer at one of the largest law firms.
why don't we need to go over this?

MR. SELZ: It seems to me he is
being very evasive about a Tot of these
things.

MR. PRUSASKI: I don't think so.

You are asking a really simple
question that doesn't have a simple
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answer.

42
Rubenstein

A. Yes, you are asking a question
that doesn't have a simple "yes" or "No"
answer.

MR. PRUSASKI: And it is a
hypothetical, and he is not an expert.

Q. Have you ever met with Mr. Chris
wWheeler?

A. I don't think I ever met him, no.

Q. Did you ever speak with him?

A. Possibly, yes.

Q. Do you have any specific
recollection as to when you spoke with him?

A. No.

Q. Have you ever billed any services
to IViewIt or any of the IViewIt entities?

A. As far as I know, I have not.

Q. Have you been included on a
billing statement for IviewIt --

A. As far as --

Q. -- on Proskauer Rose.

A. As far as I know, I have not.

Q. Did Mr. Wheeler ever consult with
you, to the best of your recollection, with
regard to any issues concerning IViewIt?

43
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Rubenstein

A. He might have, but I would not
recall the details at this time.

Q. would you have taken any
contemporaneous notes of those conversations?

A. Probably not.

Q. would you keep any other records
of those conversations?

A. I am not a big note taker of phone
conversations, so the answer would be no.

Q. would those conversations have
been reflected in any billing records that you
might keep?

A. Like I say, to my knowledge, I
never billed any services to IViewIt.

Q. well, I don't think that was my
question.

My question was, sir, if you did
have a conversation with Christopher wheeler
with regard to IviewIt, would it have been
reflected on your billing records?

A. Probably not, because it would
have been a minor short conversation.

Q. Did you ever come down to Florida

to meet with anyone from IViewIt?

Rubenstein

A. No.
Page 39
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Q. Did you ever make any
representation to any party that you can
recall with regard to IViewIt or its
technologies?

A. Not that I recall.

MR. PRUSASKI: Object to the form.

Q. Let me rephrase that. Have you
ever spoken to any third party with regard to
IViewIt's technologies?

A. Not that I recall at this time.

Q. Did you ever meet with anyone
named Stephen Filipek?

A. I don't know who he is.

Q. were you ever included in any
business plan of IVviewIt as a consultant or
any other representation as being involved
with the company?

A. Not that I know of at this time.

Q. If you were included on that
business plan as a consultant or advisor to
IviewIt, would you have consented to that or
would you have had to have consented to that?

A. I don't know whether I would have

Rubenstein
had to consent to it or not, and I don't know
if I would have consented or not.
Q. Have you ever seen a business plan

for IviewIt?
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A. I don't know, I might have. I
might not have, I don't know.
Q. How about, did you ever speak to
anyone at Brian Utley?
A. I did have one or two phone

conversations with him.

Q. with regard to IviewIt?
A. Yes.
Q. And what were the contents of

those conversations?

A. I --

MR. PRUSASKI: Asked and answered.

MR. SELZ: 1I'm sorry.
A. And I will just answer it again,
for convenience, I don't know the details at

this point in time.

Q. How about Gerald Stanley?
A I don't know who he is.

Q. wayne Smith?

A I don't think I ever had a

Rubenstein
conversation with wayne Smith about IVviewIt.
And wayne Smith is a wWarner Bros. in-house
attorney and, therefore, any conversation I
did have with him would be privileged.
Q. How about David Colter?
A. I am not sure who he is. I am

just not sure.
Page 41

46



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© 00 N o uvi A~ W N B

=
o

11

Ken Rubenstein Deposition
You might refresh my recollection

and tell me who he is. I am not sure who he
is.

Q. If you are not sure who he is, I
will not go any further.
How about a Hassan Miah?
I don't know who he is.
How about Doug Che, with Sony?

I don't know who he is.

o » O P

Jerry Pierce, from Paramount
Vviacom?

I don't know who he is.

How about Aden Foley?

Don't know who he is.

Chris Cook?

I don't know who Chris Cook is.

o r» O r» o »r

It's Chris cookson.

Rubenstein
A. Any conversation I have had with
Chris Cookson would be privileged.
Q. oOokay. well, you know who Chris
Cookson 1is?
A. Yes, I do.
Q. Have you ever discussed IViewIt
Technologies with him?
MR. PRUSASKI: Don't answer the
guestion.

I am instructing him not to
Page 42
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12 answer.
13 (DIRECTION NOT TO ANSWER.)
14 Q. Did you ever become aware of any

15 problems with Raymond Joao's work as with
16 regard to patents for IViewIt?

17 A. Not that I recall at this time.
18 Q. Does Proskauer Rose maintain

19 patent counsel, other than yourself?

20 A. There are a number of patent

21  people in the Taw firm.

22 Q. was there any particular reason
23  why IviewIt's patent applications were not

24  handled by Proskauer Rose?

25 A. well, 1ike I said, generally, I

1 Rubenstein

2 don't do patent prosecution work, as a general
3  matter.

4 Q. Did you see anything wrong or

5 faulty with Mr. Joao's work?

6 A. Like I say, I have no knowledge of
7 his work at this time, and don't recall ever

8 seeing anything faulty with it.

9 Q. was there ever a time when

=
o

Mr. Joao was no longer employed by Meltzer
11 Lippe, to the best of your knowledge?

12 A. I think he did Teave after a
13 certain period of time.

14 Q. And where did he go to work?
Page 43
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15 A. I have no idea.
16 Q. Do you have any knowledge as to
17 why Mr. Joao left or --
18 A. No.
19 Q. If you would just Tet me finish my

20 question, I would appreciate it.

21 MR. PRUSASKI: What was the
22 question?
23 MR. SELZ: I was going to finish
24 the question.
25 Q. Did you have any knowledge as to
1 Rubenstein

2 why Mr. Joao left or whether or not he was

3  terminated?

4 A. No.

5 Q. okay. So you have no knowledge,
6 sir, then, of any of the patent applications
7  for IviewIt.com?

8 A. Not at this time, no.

9 Q. How about with regard to any of
10 the trademark or copyright applications?
11 A. No, none whatsoever.
12 Q. Have you ever heard of a company

13 called zeosync, Z-E-0-S-Y-N-C?

14 A. I am not sure at this time.

15 Q. You are not sure whether or not
16 you have ever heard of it?

17 A. Yeah. Yeah, I don't think I know
Page 44
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at this time. I am not sure. What do they
do?

Q. well, if you don't know what they
do and you don't know who they are, then
that's your answer.

A. A1l right, that's fine.

Q. who recommended that IviewIt go to

Meltzer Lippe for their patent work?

Rubenstein

A. I probably suggested it.

Q. And was that suggestion
communicated in writing?

A. Probably not.

Q. And, if you can recall, who did
you communicate with at IViewIt concerning
your recommendation?

A. I don't recall.

Q. Did you ever meet with Eliot
Bernstein?

I think you might have said that
you never met with him before.

A. I don't think I ever met with him.

Q. okay, and you said you don't know
who Jude Rosario is; correct?

A. Correct.

Q. And you don't know who zackirul
Shirajee 1is; correct?

A. correct.
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Q. How about Jeffrey Friedstein?
A. I don't know who he is.
Q. Are you aware of whether or not

Proskauer Rose accepted any stock from

IViewIt?
Rubenstein
A. I would have no knowledge of that.
Q. were you ever asked to evaluate

for Proskauer Rose the inventions that IViewIt
had?

A. Not that I recall, no.

Q. Did you ever see a video that led
you to believe that a company called Vvisual
Data was infringing upon IviewIt?

A. I never heard of visual Data.

Q. Are you aware of any of the
billings that Proskauer Rose presented to
IviewIt for services?

A. To my knowledge, I have never seen
any such biTll.

Q. Did you have any discussions with
any other partner or associate at Proskauer

Rose concerning the billings to IViewIt?

A. Not that I could recall.

Q. oOokay. Wwhen I refer to "IViewIt",
I mean --

A. You mean all of those entities.

Q. Correct.
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And the answer is, not that I

could recall.

Q.

Rubenstein

Did Mr. wheeler talk with you at

all about any infringement problems or patent

rights at IviewIt?

A.

Q.

Not that I recall.

And you earlier testified you have

never heard of a company called visual Data;

is that correct?

A.

time.

Q.

Not that I can recall at this

Do you know an individual named

Gerald Lewin?

A.

Q.
A.

warner?

Q.
A.

Gerald Lewin?
Yes.

You mean the former CEO of Time

Yes.

well, I know the name, but I don't

know him personally.

Q.
A.

How about Brian Utley?

well, I told you already I had a

few telephone conversations with him.

Q.

Oother than those telephone

conversations, do you know anything of

Mr.

Utley?
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Rubenstein
NO.

How about Gerald Stanley, of

I never heard of him and never

heard of Real 3 D.

Q.

Sr.?

A.

You said that earlier.
How about Boca Research?

Never heard of Boca Research.

How about Wayne Huizenga Jr. or

well, I know the name, I don't

know them personally.

Q.

> o0 » O r Lo »r

Q.

How about Chris Brandon?

Never heard of him.

Robert Henniger?

Never heard of him.
Sportsline?

Sportsline, S-P-O-R-T-L-I-N-E?
Correct.

I never heard of it.

Hollywood.com, I think you

testified to earlier.

A.

You asked me about that, and I

answered it already.
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1 Rubenstein

2 Q. Correct.

3 How about Big E?

4 A. I never heard of it.

5 Q. Sensormatic?

6 A. S-E-N-S-0-R-M-A-T-I-C?

7 Q. Right.

8 A. I never heard of it.

9 Q. How about Sensormatics? I'm
10 sorry.
11 A. I don't think I heard of it,

12 either way, to my knowledge right now.

13 Q. How about CrossBow Ventures?

14 A. well, I only know about it because
15 it was mentioned in some conversation to me

16 prior to this deposition, but I don't have any
17 knowledge of them, never met with them, never

18 had any dealing with them.

19 Q. And what conversation was this,
20 prior --
21 A. In preparation for this

22 deposition.
23 Q. okay. Do you have any idea who
24  they are?

25 A. I know they are a venture

1 Rubenstein
2 capitalist, something Tike that.
3 Q. Are they a client of Proskauer
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Rose?

A. I don't know.

Q. when Proskauer Rose would
represent a new client, would a conflict check
be run?

A. I think that's the normal
procedure of this and most other law firms.

Q. when you were contacted or spoke
to Mr. wheeler with regard to IviewIt.com, did
you either request that Mr. Wheeler confirm
the conflict check had been run or did you
conduct one yourself?

A. I did not conduct one myself
because the client came in through Mr. wheeler
and he -- in the normal procedure, it would be
up to him to do the conflict check.

Q. okay, so you relied on the fact
that Mr. wheeler had done one?

A. I relied on the fact that it would
be the normal procedure in this law firm for
him to have done it.

Q. But you can't tell me whether or

Rubenstein
not today, as you sit here, whether or not one
was done.
A. I would say it would be the normal
procedure in this Taw firm for it to be done.
Q. But do you have any personal
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knowledge which would indicate to you directly

that a conflict check had been run with regard
to IViewIt?

A. well, the fact is, in this law
firm they would not assign a client billing
number to the client without a conflict check
being done, and I understand the client
billing number was assigned, so that means a

conflict check was done --

Q. And --

A. -- or would normally have been
done.

Q. Normally, but what I am asking you

very specifically is, sir, you do not know for

a fact whether or not a conflict check was

run?

A. Not at this point in time, I do
not know.

Q. And if there was a conflict found,

Rubenstein
what would be the normal procedure?

A. It would go to the -- there is a
committee that -- in this Taw firm, that deals
with those issues.

Q. Does that committees ever obtain
waivers of conflicts from clients?

A. They might.

MR. PRUSASKI: Don't answer the
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question, it's privileged.

(DIRECTION NOT TO ANSWER.)
Q. Do you maintain any files or any
documents concerning IViewIt?
MR. PRUSASKI: Him personally?
MR. SELZ: 1In his business records
or in his records for Proskauer Rose at

the offices in New York.

A. Not that I know of, no. <€

Q. Do you know of any patenting of
inventions for IviewIt?

A. Like I say, I was not involved as
their patent counsel, other people served as
their patent counsel.

Q. Are you aware of any of the

particulars of any of those patents?

Rubenstein

A. I was not --

MR. PRUSASKI: This --

A. I will repeat it again, I was not
involved as their patent counsel, other people
were. And, at this point in time, I have no
knowledge of their patent applications.

MR. PRUSASKI: Mr. Selz, you are
repeating yourself now.

MR. SELZ: 1I'm sorry, Chris.

MR. PRUSASKI: Eliot needs to type
some new questions.
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A. Maybe he didn't get a good night's

sleep.
(Pause.)
MR. PRUSASKI: Do you have
anything else?
MR. SELZ: Yes, I do. Just give
me a minute. (Pause.)

Q. Sir, do you have any knowledge or
have you reviewed any of the billing
statements that Proskauer Rose provided to
IviewIt in this matter?

A. No.

MR. PRUSASKI: Objection, asked

Rubenstein

and answered.

Q. Are you aware of any of the
services provided by Proskauer Rose to IViewIt
in this matter?

A. I have no idea.

Q. (Pause.)

MR. PRUSASKI: Do you have
anything else?

MR. SELZ: Yes. Just give me a
couple of minutes, I am just thinking
through this stuff.

MR. PRUSASKI: Nothing personal,
Mr. Selz, but you are really repeating
yourself at this point.
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MR. SELZ: I am trying not to.

MR. PRUSASKI: I mean, you asked
him twice if he has seen the bills
within 1ike three minutes.

MR. SELZ: (Pause.)

Q. Are you aware of any individuals
involved in the MIT Multimedia Lab?

A. Personally, no, not at this point.

Q. when was the Tast time you spoke

to Brian Utley? You indicated you had a

Rubenstein
couple of conversations with him. when was

the last discussion held, that you can recall?

A. I am not sure.

Q. was it more than a year ago?

A. Probably.

Q. Do you remember the contents of

that conversation at all?

A. No. And you asked me that
already.
Q. I know I did. I am trying to help

to refresh your recollection.

A. You asked me at least three times
that question, so now you are at the point of
wasting my time, so I would appreciate 1it, if
you want to ask me some questions, please ask
me questions you did not ask me already.

Q. Is there anyone else, other than
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Brian Utley at IviewIt, that you ever had any

discussions with?

MR. PRUSASKI: You have asked
that, about five times.
A. You asked me that already.

MR. PRUSASKI: And he said no.

A. And I answered it already. You

Rubenstein

will see the transcript, and you will see the

answer.

Q. okay, fine.

MR. PRUSASKI: Mr. Selz, 1is your
client sending you questions over the
computer?

MR. SELZ: No, no, I have got my
notes that I have made to ask questions,
and I am just trying to correspond
Mr. Rubenstein's answers with my
questions.

MR. PRUSASKI: Are you
communicating with him electronically?

MR. SELZ: No, I am not.

MR. PRUSASKI: Has he been on the
phone the whole time?

MR. SELZ: Yes.

MR. PRUSASKI: He is in
San Diego?

MR. SELZ: Yes.
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MR. PRUSASKI: Let the record

reflect he is taking out time --
MR. SELZ: He 1is sitting in the

room next to his wife, waiting for his

Rubenstein
wife to go into labor and go into the
hospital and --

MR. PRUSASKI: And he could have
sat in the same room a week-and-a-half
ago to have his deposition taken. If he
is able to appear at depositions on the
telephone, he could have had a
deposition taken at his house.

MR. SELZ: He can cut out any
minute he wants with me, but he can't do
it with you, if you have a deposition
scheduTled.

MR. PRUSASKI: We could have
accommodated him just fine.

MR. SELZ: I am going to put you
on hold for a minute.

(Pause 1in proceedings.)

MR. SELZ: oOkay, chris, I have
been talking to ETliot, he 1is going to
check on his wife, who is in the next
room. Let's take a ten-minute break and
come right back.

MR. PRUSASKI: Okay. I expect you
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both to have some new questions or I

Rubenstein

need to go, because we are both very

busy.

MR. SELZ: I understand, so is

everyone.

will see you promptly at 12:12 with new

MR. PRUSASKI: So, it's 12:02, we

questions.

Do you want to call us back at

this number?

MR. SELZ: I will call you back at

this number.

12:16 p.m.)

Q. Did you ever receive a letter from
Stephen Lamont with regard to IViewIt
technology?

A. A Tetter from Stephen Lamont?

Q Yes.

A. Not that I know of at this time.

Q okay.

the fax number there?

(Recess taken: 12:04 p.m.-

MR. SELZ: Chris, can you give me

copy of this letter, for the witness --

for the deponent to review.
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Rubenstein

A. I don't know how we are going to

orchestrate that.

Q. You have got a fax up there?
A. we do. We've just got to --

MR. PRUSASKI: It's not something
that can be delivered immediately?

THE WITNESS: Right.

MR. SELZ: Wwhat I will do is, I
will continue with other questions until
it's delivered.

MR. PRUSASKI: The fax number is
969-2900. And you will need to have it
delivered to Mr. Rubenstein's office
immediately.

A. It will probably come out in my

E-mail, so we will have to have someone print

it out.

MR. SELZ: Let me just go and take
care of that.

Hold on for a moment.

(Pause 1in proceedings: 12:17 p.m.-
12:25 p.m.)

MR. SELZ: oOkay, we are back on.

A. okay.
Rubenstein
Q. okay.
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Now, Mr. Rubenstein, have you
Tooked at any of the billing statements that
Proskauer Rose produced to IViewIt in this
matter at all?
A. okay, so, number one, you asked me
that, I answered it already.
Number two, I would like to note,
for the record, that we took a break at 12:02,
you were supposed to come back at 12:12, you
were late, and the first thing you did, upon
coming back, was take another break of about
nine or ten minutes so you could send me a
fax, which could have been sent here in
advance. And you are wasting my time by
asking me questions that I have already
answered.
Q. what did you do to prepare for

this deposition?

A. I met with my attorney.
Q. Did you review any documents?
A. I reviewed answers to

interrogatories briefly that were prepared by

Mr. Bernstein.

Rubenstein

Q. Did you review any other
documents?
A. I reviewed a brief segment of

Mr. Utley's deposition -- actually, I did not
Page 59
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review anything from Mr. Utley's deposition,
that's a mistake. I may have discussed it
with my attorney, but you are getting into
privileged information, so I cannot answer it
any further.

Q. So those are the only things that
you reviewed?

A. The only thing I looked at was
Mr. Bernstein's answers to interrogatories,
and I did meet with my attorney.

Q. Are you aware, sir, that your name
is referenced in billing statements from

Proskauer Rose to IViewIt more than a dozen

times?
A. No, I am not.
MR. PRUSASKI: Object to the form.
Q. Can you think of any reason, sir,

why your name would be mentioned more than a
dozen times in billing statements from

Proskauer Rose to IViewIt?

Rubenstein
A. I had a few conversations with
different people about the company over time,
as I have testified.
Q. And you testified that the
conversations took place between you and Chris
wheeler and you and Brian Utley.

A. Right.
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Q. correct?

A. Possibly -- I don't know if there
was anyone else.

Q. Do you have any recollection now
as to any other conversations?

A. No.

Q. Now, with regard to E-mails, were
you aware of any E-mails that you received
from anyone concerning IViewIt?

A. I don't know at this point in
time.

Q. Do you have records of E-mails
that you received?

A. I would not know at this point 1in
time.

Q. Are they normally kept as part of

your files?

Rubenstein

A. I don't know at this point in
time.

Q. I had asked you previously, sir,
whether or not you had any information on
Mr. David Colter.

Do you recall that?

A. Yes, and I said I wasn't sure who
he was, and I suggested you might want to
refresh my recollection, and you declined to

do so.
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Q. okay. Wwould it refresh your
recollection, sir, if I tell you that
Mr. Colter was with warner Bros.?

A. You know, I may have heard the
name, but I don't think I ever had any
dealings with him, although I am not sure.

Q. But you do have dealings with
warner Bros.; is that correct?

A. Like I said, warner Bros. 1is a
client.

Q. Right. would there be any reason
why your name would be mentioned in E-mails,
that you can think of, from warner Bros. to

someone at AOL?

Rubenstein

A. I don't know.

I mean, I do work -- they are part
of the same company, they are clients of the
firm, and so, I can't really discuss it
because of privilege.

Q. Sir, you had indicated earlier you
had no idea with regard to any of the
intellectual properties or patents for
IviewIt; is that correct?

A. Not at this point in time.

Q. Did you ever issue any opinion to
anyone as to the validity of those patents?

A. Not that I know of.
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Q. Did you ever provide any
information at all with regard to the validity
of any of these patents?

A. Not that I know of.

Q. So it's possible that you have 1in
the past but you don't recall?

A. I don't recall having involvement
with these patents. I was nhot the patent
counsel.

Q. Now, sir, we have faxed you a copy

of a Tetter. I don't know if you have

Rubenstein

received it.

A. we don't have it yet.

Q. okay, could you find out if that's
available?

A. AlT right. we will put you on
hold.

Q. Thank you.
(Pause 1in proceedings.)
okay, are you with me?
Yes.

Do you have the fax?

> O r» O

No, I do not. Like I say, you
should have sent it up here yesterday or in
advance.

Q. That's fine, that's fine. I was

expecting that maybe you would have a better
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recollection of some of these events, and
maybe that was my incorrect presumption,
considering that I guess the communication

from Stephen Lamont occurred relatively

recently --
A. well, when did it occur?
Q. well, that's what I was going to

ask you, first of all, if you can recall.

Rubenstein

A. well, you asked me about that, and
I told you I may have spoken to him once, but
I don't recall the details right now.

Q. Now, with regard to what we talked
about earlier was the conflict of interest and
whether or not Proskauer Rose's position in
representing IViewIt constituted a conflict
with other clients, I think you mentioned that
you expected Mr. Wheeler to do the conflict
check; 1is that correct?

A. Yes.

Q. Are you aware of any conflict of
interest between IViewIt and any of your own
clients?

A. No.

MR. PRUSASKI: Wwhat's the
relevancy of that, Mr. Selz?
MR. SELZ: I think it goes to

whether or not IViewIt should have been
Page 64
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represented by Proskauer Rose in the
first place.

MR. PRUSASKI: Oh, is that a new
theory that you haven't pled?

MR. SELZ: 1Is that an objection?

Rubenstein
MR. PRUSASKI: Yes, it's objection
to relevance.
MR. SELZ: oOkay, so noted for the
record.
Q. Mr. Rubenstein, you had indicated
that you are not aware of any conflicts
between IViewIt and any of your other clients;

is that correct?

A. Not at this point in time, no.

Q. wWere you aware of any conflicts 1in
the past?

A. Not that I know of.

Q. would there be any records kept of

any conflict check that was run by Mr. Wheeler
or any other --

A. I don't know.

Q. would you Tet me finish my
question, please.

-- Mr. Wheeler or any other

partner or associate of your firm.

A. I don't know what records there

might be.
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Q. You indicated there was a conflict

committee. Does that conflict committee meet

Rubenstein
in New York or do they meet in Florida or is
there any particular Tocation for their
meetings?
MR. PRUSASKI: Objection,
relevance.
You can answer this question, but
it's not going to get much further.
A. I assume they meet in New York.
Q. Is there any particular reason for

that assumption?

A. Most of the Taw firm is in
New York.
Q. Sir, I am a little confused about

some of your earlier testimony. I had asked
you whether or not you had spoken with any of
your clients concerning IViewIt and 1its
technology, and your response was to claim
privilege. 1Is that still the case, you are
claiming privilege with regard to any of those
communications?
MR. PRUSASKI: Yes.
A. Yes.
Q. Okay. I am going to just say at

this point that you testified that there were
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Rubenstein
only two occasions that you had spoken with
third parties Mr. Utley and Mr. Wheeler that
you can recall with regard to IviewIt; is that
correct?
MR. PRUSASKI: I don't recall that

being his testimony.

A. That's not my testimony.
Q. what was your testimony?
A. we will have to have it read

back. I don't remember exactly what I said --

Q. okay.

A. -- 1in response to which particular
question right now.

Q. well, let me pose a new question,
sir, and I think I have asked you this before,
and I am going to pose it again because I am
unclear now.

You have communicated with third

parties with regard to IviewIt; is that

correct?

A. well, what do you mean by "third
parties"?

Q. People or entities other than
IViewIt.
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Rubenstein

A. Uh -- I might have, I might not
have, I am not sure right now.

Q. And those third parties you are
saying are clients of yours, is that why you
are asserting a privilege?

A. well, it depends who you mean by a
"third party". You know, "third party" 1is a
vague term.

why don't you name some particular
third parties and I will answer the question,
if I have haven't answered it already.

Q. I think you said that you were
asserting a privilege with regard to warner

Bros., I think you said --

A. well, warner Bros. is a client
here.

Q. Right. And Sony.

A. Sony is a client here.

Q. Right. So you refuse to answer

whether or not you had communicated to those
parties with regard to IviewIt; is that
correct?

A. Correct, or anything else I might

have communicated to them.

Rubenstein
Q. well, I am not asking you about
anything else, because, really, frankly, sir,
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that's not only not relevant but, clearly,

that would be privileged, but I am asking you
with regard to simply IviewIt --

A. well, you know, that's our
position, our position is that any
conversation with those entities is
privileged.

Q. okay, and if there was a
discussion -- are you saying there was no
discussion or are you saying there was a
discussion that was privileged?

A. I am not saying there was a
discussion, I am not saying there was not a
discussion, I am saying it's privileged.

Q. So you can't simply answer no,
there was no discussion --

A. I am not saying there was, I am
not saying there was not, I am saying it's
privileged.

MR. SELZ: I am going to certify
that question, we will take it up with

Judge Labarga and see what his

77

Rubenstein
determination 1is about that.
(RULING SOUGHT.)
Q. Now, with regard to any other
issues concerning IViewIt.com or any IViewIt
entities, have you had any communications
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since the filing of this Tlawsuit with anyone

concerning IViewIt?

A. well, I don't know when the
Tawsuit was filed.

Q. Since 2001, have you had any
communications with anyone concerning IViewIt
Technologies or any of the IViewIt entities?

A. Not that I recall at this time.

Q. Have you spoken to Ray Joao with
regard to it?

MR. PRUSASKI: Asked and

answered.

A. You asked me about Ray Joao
already.

Q. Since 2001.

A. Not that I know of at this time.

Q. Sir, have you ever been involved

in setting up corporations for clients?

A. No.

Rubenstein

Q. Have you ever made any
representations to any company or any entity
with regard to the advisability of setting up
corporations for them?

A. Not that I know of.

Q. who would you refer that to at
Proskauer Rose if there was --

A. I am not sure, it would depend on
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the particular situation.

Q. Do you have any idea what
Mr. wheeler's specialization is?

A. No.

Q. Have you ever spoken with him with
regard to the legal services he was providing
to IviewIt?

A. You asked me that --

MR. PRUSASKI: Asked and

answered.
A. -- already and I answered it.
Q. And what was your answer again,

sir, "No"?
A. I don't remember the exact
question you asked, so I don't remember the

exact wording of my answer, what the question

Rubenstein

was -- but the question was asked and
answered.

Q. Do you have that fax yet?

A. No. We will call my secretary
again.

I will put you on hold.
Q. okay.
(Pause 1in proceedings.)
A. okay, the fax 1is coming, so we are
just going to put you on hold for a minute.
Q. Thank you?
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(Pause 1in proceedings: 12:35 p.m.-

12:41 p.m.)

A. All right. Wwe have your letter.

Q. Do you ever recall seeing this
Tetter?

MR. SELZ: Let's get it marked,
first of all, by the court reporter as
Defendants' 1.

A. The Tetter is dated today, and I
never saw it before.

Q. Have you ever seen the contents of
this Tletter?

A. No. I haven't read the letter

Rubenstein
yet.

Q. okay.

A. I note that the letter is two-plus
pages long, I haven't read it. The Tetter is
dated today, November 20, 2002, and 1it's
unsigned, so this is a letter you guys,
IViewIt, created today.

Q. well, I think that's a presumption
that you are putting into the record, sir.

A. well, the letter I have in front
of me 1is dated today.

Q. Let me go ahead.

First of all, let's get it marked
as Number 1, Defendants' 1.

Page 72

80



16
17
18
19
20
21
22
23
24
25

O© 00 N O uvi b W NN B

e e N o T =
o N o v A W N = O

Ken Rubenstein Deposition
MR. PRUSASKI: Objection to the

predicate, he has never seen it before.

MR. SELZ: Let me ask him a
question about it first. I haven't even
examined him on it. Let me -- Chris,
this is my deposition of him, and I
appreciate the fact that he wants to get
this over, but that isn't an excuse for
him to jump the gun.

MR. PRUSASKI: I have a right to

Rubenstein
make objections as I see fit, and I am
not taking instructions out of practice
Taw from you.

MR. SELZ: That's fine. I am just
saying, let me get it marked first.

(Deposition Exhibit Defendants' 1,
letter dated, November 20, 2002, with
fax transmittal cover sheet, was marked
for identification, as of this date.)

Q. Mr. Rubenstein, do you have in

front of you what's been marked as Defendants'

Number 1? Is that correct?

me?

A. Yes.

Q. okay, could you please read it for

MR. PRUSASKI: out loud?
Q. No, to yourself.
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A. well, I will scan it, but I want

to note it's a two-page letter, I have not had
an opportunity to study it. So if you ask me
guestions about the letter, I am going to tell
you I have not had an opportunity to study it.
Q. okay, then I will go through the

lTetter paragraph by paragraph with you to see

Rubenstein
if you recall any of it.
Do you ever recall receiving a
correspondence from Stephen Lamont?

A. Like I say, I haven't had a chance
to study your letter.

Q. I am not talking about this
particular --

A. I don't recall any correspondence
from Stephen Lamont at this point in time.

Q. Do you ever recall a request by
wayne Smith of warner Bros. as to IViewIt's
pending patents?

A. No. It might be that somebody at
IViewIt asked me to talk to warner Bros. and I
declined. That might be the fact.

Q. Are you aware of any
confidentiality agreement executed by warner
Bros. with regard to IviewIt?

A. No.

Q. Have you ever seen any such
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agreement?
A. Not that I could recall.
Q. Again, sir, this letter refers to

you being on the advisory board of IviewIt

Rubenstein

between fall of 1999/spring of 2000.

A. I was never on any advisory board
of IViewIt.
Q. Did Stephen Lamont ever meet with

you in person?

A. I think I -- as I testified, I may
have had a conversation with him, I don't know
if it was in person or not.

Q. You previously testified that you
had never reviewed any of IVviewIt's
technologies; is that correct?

A. I never testified to that. Wwhat I

told you is, I don't have any knowledge of it

right now.

Q. okay.

A. I don't know whether I reviewed it
or not.

Q. So it's possible, then, sir, that

you did review it.

A. Like I said, I answered the
question. You asked me, I answered it. I
don't know whether I reviewed it or not. I
have no knowledge of it right now. I was not
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their patent attorney, I was not involved with

Rubenstein
their patents.

Q. okay, if you don't have a
recollection of reviewing it, but then it's
possible that you had; is that correct?

MR. PRUSASKI: Anything's
possible. I think we could stipulate to
that.

A. Right, I don't think it's possible
but -- and I don't think it happened.

Q. Do you have any clearer
recollection of it because of this Tetter?

A. No, I don't have a detailed
recollection or any recollection of it at this
point in time.

Q. And, again, I think you had
testified that you don't know anyone -- Greg

Thagard, you don't know Greg Thagard?

A. I do know Greg Thagard.

Q. who is Greg Thagard?

A. He used to work at warner Bros.
Q. Does Mr. Thagard, to the best of

your knowledge, have any information
concerning IViewIt?

A. I don't know at this point in
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Rubenstein
time.

Q. what, to the best of your
recollection, was Greg Thagard's role with
regard to IViewIt?

A. I don't know what he might or
might not have done with respect to IViewIt.

Q. who is Greg Thagard?

A. He is a person who worked at
warner Bros.

Q. well, what was his position --

A. He was in technical -- in the
technology side of the company.

Q. Do you have any idea where

Mr. Thagard is currently?

A. No. I believe he left the
company.
Q. How about Chris Cookson, did you

ever have any conversations with Chris Cookson

concerning IViewIt Technologies?

A. Like I say, Chris Cookson works
for warner Bros., and any conversations I had
with warner Bros. are privileged. So, I am
not saying I had a conversation, I am not

saying I did not have a conversation, I am

Rubenstein

saying you are asking for privileged material.
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Q. And David Colter?

A. I am not sure I ever had any
dealings with him.

Q. And who is David colter?

A. You asked and I answered that
qgquestion already.

Q. So you have never seen this
correspondence, you don't recall seeing this

correspondence from Mr. Lamont; is that

correct?
MR. PRUSASKI: 1It's dated today.
A. It's dated today.
MR. PRUSASKI: 1It's marked
"Draft". 1It's impossible for us to

have seen it before. And the return

address is an empty house in Los Angeles

County.

Q. Have you ever seen the contents of
this Tetter before?

A. I have never --

MR. PRUSASKI: He answered these
questions, no?

A. I have never seen the Tletter

Rubenstein
before.
Q. How about the E-mails that were
faxed over to you, as well? There is an

E-mail that's dated August 6, 2001. Have you
Page 78

87



© 0 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

coO N O v h~h W N B

Ken Rubenstein Deposition
ever seen that E-mail before?
A. Is this an E-mail from David
Colter to Heidi Krauel?
Q. Correct.
MR. PRUSASKI: The one dated
August 1, 20017
MR. SELZ: Correct.
A. Right, I see the E-mail.
Q. okay.

MR. SELZ: Let's get it marked as

(Deposition Exhibit Defendants' 2,
fax transmittal cover sheet and E-mails,
was marked for identification, as of
this date.)

Q. Sir, do you have any reason to
know why your name 1is mentioned in that
E-mail?

A. No, because I don't recall giving

any opinions about the patents.

Rubenstein
Q. And you never, to the best of your
recollection, had any discussions with
Mr. Thagard with regard to same, either?
A. Like I say, any discussion I might
have or might not have had with Mr. Thagard
would be privileged.

Q. I am going to put you on hold for
Page 79
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just a minute.

(Pause.)

MR. SELZ: Okay, we are back on.

okay, I have got nothing further
at this time. However, we are going to
have to go to Judge Labarga with regard
to your refusal to answer on some of
these issues with your claim of
privilege, so we may have to come back
and conclude with those questions at a
Tater date.

MR. PRUSASKI: Fine.

THE WITNESS: Wwe will take it
under advisement.

We are not committing to come back
or not.

MR. SELZ: That's fine.

(Time noted: 12:48 p.m.)

KENNETH RUBENSTEIN

Subscribed and affirmed

before me this ____ day

of

, 2002.
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3
STATE OF NEW YORK )
4 ! ss.
c COUNTY OF NEW YORK )
6 I, WENDY D. BOSKIND, a Registered
7 Professional Reporter and Notary PubTlic
8 within and for the State of New York,
9 do hereby certify:
10 That KENNETH RUBENSTEIN, the
11 witness whose deposition is hereinbefore
12 set forth, affirmed before me, and
13 that such deposition is a true and
14 accurate record of the testimony given
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by the witness.

I further certify that I am not
related to any of the parties to this
action by blood or marriage, and that
I am in no way interested in the
outcome of this matter.

IN WITNESS WHEREOF, I have
hereunto set my hand this 26th day
of November, 2002.

WENDY D. BOSKIND, RPR

November 20, 2002
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Proskauer Rose LLP v. lviewlt.com, Inc. et.al., in the Circuit Court of the Fifteenth
Judicial Circuit in and for Palm Beach County Florida, Case No. CA 01-0467 1 AB

I, Christopher C. Wheeler, do hereby declare under the penalties of perjury that the
foregoing testimony is true and correct (with the exception of the following changes listed
below):

ERRATA SHEET
PAGE LINE CORRECTION REASON
40 11 Were not pixilated and which were not distorted.  error in
rranscription
70 23 Rick Rochon. spelling
71 7 Cris Brandon. full name
%6 16-17 Should be “many” of the confidentiality clarification
agreements.
118-119 23-1 There was also a matter of giving advice regarding additional
a credit card account guaranteed by Mr. Utley recollection
that was unrelated to Iviewit and billed
separately to Mr. Utley.
124 11-18 I do not have a recollection of when companies clarification
were formed without reviewing the exact
history of each company.
[35 3 Eliot should be Utey. typo
197 15 Reference to J. Zammas is incorrect, although 1 typo
do not, at this time, recall who I referenced.
205 19-21 From that standpoint, it is my clarification

understanding that the patent work had not been
completed regarding the video product, but

that I did not know if the copyright and trademark
work had or had not been completed regarding

the video product.

Christopher C. Wheeler

/

JU
Sworn to and subscribed before me this 4 uDday of May-, 2003 by Christopher C.

Wheeler, who is personally known to me and wl‘;\o;?’é %akc an W

Notary Public -- Stat€ of Florida
My commission expires:

:\,‘{gﬁ}'ﬁ" 2 Gloria Betfiekd
i3 %% Y COMMISSON# DD1T9Té5 EXPRES
05 5 X 5 February 21, 2607
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IN THE CIRCUIT COURT OF THE
15TH JUDICIAL CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA

PROSKAUER ROSE LIP, a New York
limited liability partnership,

Plaintiff,

vs. No. CA 01-04671 AB

IVIEWIT.COM, INC., a Delaware
corporation, IVIEWIT HOLDINGS, INC.,
a Delaware corporation, and IVIEWIT
TECHNOLOGIES, INC., a Delaware
corporation,

Defendants.

Palm Beach, Florida
November 21, 2002
10:26 o'clock a.m.

DEPOSITION
OF

CHRISTOPHER C. WHEELER
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APPEARANCES :

PROSKAUER ROSE LLP

By: MATTHEW TRIGGS, ESO.

Appearing on behalf of the Plaintiff.
SELZ & MUVDI SELZ, P.A.

By: STEVEN M. SELZ, ESQ.
Appearing on behalf of the Defendants.

Also Present:

Eliot I. Bernstein (by telephone)

Deposition of CHRISTOPHER C. WHEELER, a witness
of lawful age, taken by the Defendants, for purposes
of discovery and for use as evidence in the
above-entitled cause, pursuant to notice heretofore
filed, before KENNETH A. SCHANZER, Registered
Diplomate Reporter and Notary Public, in and for the
State of Florida at Large, at 214 Brazilian Avenue,

Palm Beach, Florida.
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Thereupon:

CHRISTOPHER C. WHEELER

a witness, being first duly sworn in the

above-entitled cause, testified under oath as follows:

MR. TRIGGS: Before we get going, I do
want to put on the record that Mr. Bernstein is
attending this deposition by telephone. It's mmy
understanding that he also attended the
deposition that we had yesterday by telephone,
notwithstanding what was represented to the
court, whenever it was, we were in front of the
judge last week?

MR. SELZ: Actually --

MR. TRIGGS: Week before. Just want to
make sure that it's clear so that we can at the
appropriate time deal with the fact that -- and
I'm pleased that he's able to spend the time on
the phone, pleased he's able to participate in
the deposition.

One other thing I'd just like to make
clear for the record, and that is,

Mr. Bernstein, you are not taping this
deposition, are you?

MR. SELZ: Can you hear us?

MR. BERNSTEIN: No, I can't hear anything.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Can you guys speak up?

MR. TRIGGS: Mr. Bernstein, you are not
taping this deposition, are you?

MR. BERNSTEIN: No.

MR. TRIGGS: All right.

MR. SELZ: Are you still there?

MR. BERNSTEIN: Yeah. Is the court taping
the deposition?

MR. SELZ: Yeah, the court reporter is
recording the deposition on transcription.

MR. BERNSTEIN: Okay.

MR. SELZ: Okay. Can you hear us better
now?

MR. BERNSTEIN: Yeah. A little bit.

MR. SELZ: While we're going on the record
with regard to that particular issue, let me
likewise state that we have offered the
Plaintiff an opportunity to depose Mr. Bernstein
telephonically, and Mr. Prusaski indicated that
he was unwilling to do so, and we offered that
Mr. Bermstein is at his home on the phone and
awaiting the imminent birth of his child. His
wife is in the other room, and because of that,
as was stated before we went on the record, it

may be necessary for him to take breaks on a

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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regular basis to check on his wife's condition
and to make sure that she doesn't need anything.

So with all that in mind, let's move
forward.

MR. TRIGGS: And to be clear, absolutely,
should we take his deposition, in San Diego or
wherever he resides now, if he needed to take a
break for his wife's condition, we would have no
objection whatsoever to him doing that.

MR. SELZ: I don't think - T don't think
that was the concern. It was expressly the
OB-GYNs letter, but given all that, let's go
forward.

MR. TRIGGS: Yes, we do want to be there
and be in the same room with Mr. Bernstein when
his deposition is taken.

MR. SELZ: Okay. With all that in mind,
let's see if we can proceed.

DIRECT EXAMINATION
Q. (By Mr. Selz) Okay. Mr. Wheeler, could

you please state your full name for the record?

A. Christopher C. Wheeler.

Q. And Mr. Wheeler, what is your current
occupation?

A. I'm an attorney.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. And do you practice on your own or do you
practice with a firm?

A. I practice with Proskauer Rose.

Q. Do you have a separate P.A. or do you

practice as a partner of that?

A. No, I am a partner there.
0. And which office do you practice out of?
A. I practice -- My office is in the Boca

Raton office.

Q. And what's the address of that office?
A. 2255 Glades Road, Boca Raton, Florida.
Q. And how long have you been practicing as

an attorney with Proskauer Rose?
A. Since November of 1990.

MR. BERNSTEIN: Can you have him speak up
or closer to the phone?

MR. SELZ: Let's see if I can move this as
close as I can. Put it in the center of the
table. That's about as good as I can do.

Q. Ckay. So prior to your employment with
Proskauer Rose, where were you employed?

A. I was a partner at Gunster Yoakley.

Q. Gunster Yoakley's offices located in Palm
Beach or located some place else?

A. Well, I was - I was in both -- For

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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sometime I was in their Boca Raton office and for
sometime I was in their West Palm office.

Q. And prior to Gunster Yoakley?

A. Prior to Gunster Yoakley I was with - I
was - I was with Fleming, O'Bryan and Fleming. Then
there was a hiatus of one month until we joined
Gunster Yoakley, I was with Wheeler and Kanouse.

0. When was that with regard to Fleming,
O'Bryan and Fleming?

A. From 1972 to 1983.

Q. And then your employment with Gunster
Yoakley was from 1983 to --

A. Right. A month at Wheeler and Kanouse's.
It was a changeover. BAnd then we went immediately

into Gunster Yoakley from 1983 to 1990.

Q. OCkay. Prior to Fleming, O'Bryan and
Fleming?

A. I graduated from law school.

Q. Okay. Are you admitted to practice in any

other state other than the State of Florida?

A. No.

Q. Have you taken any specialization or
certification?

A. No.

Q. How would you characterize the principal

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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practice that you have, what type?

A. Transactional.

Q. Real estate transactional, business
transactional?

A. Both.

Q. Do you do any corporate work?

A, Yes.

Q. Establishing corporations, setting up

corporations for clients?

A. Yes.

Q. Is that part of your transacticnal
practice? |

A. Yes.

Q. Do you do any intellectual properties
work?

A. No.

Do you do any work advising clients with
regard to patents or patent rights?

A. No. Only directing them to the -- When

they come in, when our corporate clients come in, we
direct them to the proper people.

Q. Now, when you say the proper people, you
mean the proper people within Proskauer Rose?

A. Sometimes.

0. And if a client came in with an

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10

intellectual property question, such as iviewit
situation, who would you refer them to?
MR. TRIGGS: Object to the form.
THE WITNESS: Can I answer that?
MR. TRIGGS: Sure. If you can answer the
question, fine.

A. I -- It would depend on the -- Normally we
would contact our IP people, either in Washington or
in New York, and ask their advice as to how it should
be handled.

Q. Now, when a new client comes into
Proskauer, is there a procedure that you havé for

establishing a new client file?

A. Yes.
Q. Okay. What is that procedure, sir?
A. We have a business intake file and a - and

that's submitted, together with a conflict check.

Q. Okay. Was that done, to the best of your
knowledge, with regard to iviewit?

A. To the best of my knowledge, it was.

Q. Okay. When I say iviewit, in this case
there are about, I believe, about eight or nine
iviewit entities and a uview entity as well. So when
I refer to iviewit, generally I'm going to refer to

all of those entities consolidated and combined.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. And to answer your question, iviewit you
have to understand, an iviewit didn't exist when it
came into our office. The Bernsteins existed, so it
was done with respect to the Bernsteins.

Q. So a conflict check was done with
regard --

A, Well, to the best of my knowledge, it was.
But that would be our procedure.

Q. Okay. Do you know if a conflict check was
actually run with regard to the Bernsteins?

A. I don't know exactly, but it would be
difficult to open a file in our firm without a
conflict check, if not impossible.

Q. Now, as part of the conflict check
procedure, is - is an interview conducted to find out
what the type of business is going to be operated and
potential tramsactions are going to be involved or is
it simply a name conflict that's run?

MR. TRIGGS: Object to the form.

A. It's --

Q. Let me restate it. How does a conflict
check work at your offices?

A. The new matter sheet -- A conflict check
generally is a check of names.

0. So it would be more for whether there was

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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a transaction involving an existing client and that
party previously?

A. It's - it's a complex procedure, but there
are a series of questions, and they're answered both
with respect -- If it was a corporate entity coming
in, you'd view it and you'd take the principals, you'd
try to identify the principals, you'd try to identify
potential adverse parties in the transaction, and you
would list them all in the sheet. But - so it's not
solely names.

If you came in and you were a corporation
and you wanted me to negotiate a contract with John
Doe or John Doe, Inc., across the street, we would try
to fill it out as comprehensively as possible.

Q. Okay. Now, with regard to the retainer of
Proskauer Rose by iviewit in this particular matter,
do you recall when Proskauer Rose started doing work
for iviewit?

A. Approximately --

MR. TRIGGS: Just object to form. How are
you going to clarify the various iviewit
entities, or are you? Are you just going to
sump sort of lump it all --

Q. Well, I'm just going to say, when did they

start representing any, and that was my statement.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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And that's why, unless I specify a certain entity,
what I want you to do is answer as if I'm asking with
regard to each one of those various entities rather
than rumning through the litany of each one.

A. That's fine. I think approximately
January of '99.

Q. And how did iviewit first come to
Proskauer, if you recall?

A. They were referred to us, I believe, by
Jerry Lewin to my partner, Al Gortz.

Q. And what is Mr. Gortz's area of practice?

A. He's a - what we call personal planning
lawyer. Estate planning.

Q. Had he done any work that you know of for
any of the principals of iviewit?
A. Now or prior to that time?
Q. Prior to that time.
A I don't know whether he had done it prior.
Q How about now?
A. I bélieve he did -- Well, he did work
subsequent for them.
Q. Do you know who he did any work for?
A. He did it for Sy and -- I don't know if he
did it for Eliot or not.

Q. Okay. So to the best of your

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14
recollection, who came in to meet with you the first
time from iviewit? The first time you met any
representative.

A. To the - to the best of my knowledge, in
January I met with Mr. Gortz and both Mr. Bernsteins,
and I believe Mr. Lewin as well.

Q. And at that time, what was discussed?

A. The preliminary discussion as to the

nature of what their work was going to be,
establishment of a corporation, and they were going to
prepare a business plan and send it over to us.

Q. Was there any discussion as to Proskauer
Rose attempting to assist them in any way with regard
to obtaining financing or funding that you can recall?

A. I don't recall that.

Q. How about with regard to any intellectual
properties matters?

A. I don't recall that in that meeting.

Q. Was there any discussion as to what the
principal product or service that iviewit was going to
provide would be?

A. It was a -- There was a discussion. I'm
not so sure we - we got our arms around it until a

subsequent meeting, but it was a system, a portal --

It seemed that Mr. Bernstein was going to set up a

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Lewin introduced Proskauer and the zoom and pan invention was shown to

Wheeler at the meeting for Wheeler to find patent counsel to protect the invention. 15
Not sure where he is going with portal nonsense.

portal, and he had - he had - he had an idea how to

set up a better portal, and - by which to present

products and - and --

Now, this was a - this was the first

discussion, preliminary.

Q. Right.

A. Right.

Q. So the portal --

A. It wasn't - I mean, it wasn't a long

discussion that we had, to my recollection.

Q. Okay. And this portal, what was its
purpose again?

A. Well, they were going to use

Mr. Bernstein's techniques to demonstrate products on

it. Tries to hide invention as "technique”

0. Okay. What was the technique that
Mr. Bernstein was going to --

MR. TRIGGS: Let me just object to the
form. I think your question was aimed at asking
him what was discussed in the meeting. It's not
quite coming out that way, but I'll just object
to the form.

MR. SELZ: Okay. I think I already asked
him that question.

A. He had a - he believed - a technique by

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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which he was going to use on this portal and market it

to various potential customers to display on his - on

his portal.
Q. Okay. And this technique involved what in
particular?
MR. TRIGGS: Object to the form.
Q. What was the technique -- I'll rephrase

it. What was the technique that Mr. Bernstein

discussed with you?

A. Well, he didn't discuss it at length at ' Later in his
i . deposition
that time. So, I mean, we - that remained to be seen. f wheeler
states that
Q. That was in January of 1999. it was
shown to
A. Right. him at first
meeting.
Q. Now, subsequent to that initial meeting, PERJURY

was there ever any retainer agreement signed by

iviewit?
A. Yes.
Q. Do you know when that took place?
A. It took place a few months later.

Perhaps - perhaps by midyear.

Q. By July or thereabouts as you --

A. A written agreement you're talking about?
Q. Right.

A. Right.

Q. Now, at the time this meeting toock

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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place --

A. I mean, you're saying, was there a

retainer, a written fee agreement signed.

Q. Yes.

A. And that was not signed till months later.
Q. Now, what's the --

A. We undertook services earlier.

Q. Okay. Now, you earlier talked about the

fact that your firm has a strict policy with regard to
conflict checks. 1Is that correct?

A. As to opening files and conflict checks,
yes.

Q. Do they also have a policy with regard to

retainer agreements?

A. They do now.
Q. Did they in 19997
A. I don't recall, but I don't think it was

the same policy.

Q. Are there any policies and procedures
manuals from that date, around January of 1999, which
would cover that topic?

A. I don't know.

Q. Are you -- You're a partner in that law
firm, is that correct?

A. Right .

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Are you part of the - or are you privy to
shareholders meetings at which internal policies of
the firm are discussed?

A. Absolutely. And there may be a policy
letter on it. I just don't recall seeing it. I mean,
we definitely have a policy as to it.

Q. Would you characterize that in your
experience at Proskauer Rose as usual or unusual that
a client was brought in with services without a
written retainer agreement?

MR. TRIGGS: Object to form.

A. Presently it would be unusual. At that
time it would not be as unusual, and the explanation
is, we've tightened up our procedures over the years
since that time. So it could have been perfectly
conceivable, just by way of clarification, to submit a
letter saying we were going to get a written fee
agreement and - and there not be proper follow-up,
internal follow-up on it for a matter of months at
that time, but now there are systems in place where
there is follow-up on it.

Q. Okay. Now, the corporate offices of
iviewit that we're talking about, where were they
located at this point in time?

A. They didn't exist, but --

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Subsequent to your meeting. Subsequent to
your meeting with the Bernsteins.

A. They didn't exist either. Most of the --
I don't know where -- I know Eliot was operating out
of his home, and then when they had any serious
meetings, it seemed to be out of our offices. They
borrowed our conference room or whatever. And I don't
know where else they had meetings.

Q. Now, after that initial meeting in
January, was there any agreement reached with regard
to representation of Proskauer Rose for iviewit?

MR. TRIGGS: Object to the form.

A. After the initial meeting?
Q. Yes.
A. Well, we agreed to undertake certain

matters on their behalf and they agreed to pay for
them.
Q. Okay. What were the certain matters you
agreed to represent them in?
MR. TRIGGS: Object to form. At what
point in time?
MR. SELZ: At the initial meeting.
A. Well, they were going to start a business,

and as they brought in their business questions and

the formation of their corporation and all the other

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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ancillary matters as they developed we would undertake
to represent them or help them find the proper
representation.

Q. And that first step, was that something
that you were chiefly responsible for in setting up
these corporations?

A. It was not done under my supervision.

Q. Okay. Who exactly did the work?
A. Well, we had combination of lawyers. But
I would - and I'd have to go back and look at exactly

who did that. But I believe either Mara Lerner or

Rocky --
charged to Rock - the - the charge to Rocky Thompson

Rocky Thompson. Probably most of it was

to oversee the work. He may have had subordinates
that handled legwork for him.

Q. Now, who advised the client, in this case,
iviewit, or the individuals who were establishing
iviewit as to the structuring of these corporations?

MR. TRIGGS: Object to the form.

A. The structuring, I don't know. I would

imagine most of the structuring was designed by(
Mr. Thompson.

Q. You had stated earlier in testimony that

part of your work is corporate work.

A. Right.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Setting up corporations. Is it in
your opinion -- Strike that. Can Yyou opine to me
today why iviewit has approximately eight or nine
different entities rather than one Corporation in this
particular matter?

A. Not without reviewing it, but T can -- T
can't opine to it, but I can speculate, but --

MR. TRIGGS: Wait. You are not supposed
to be speculating.

THE WITNESS: We're not supposed to
speculate. Okay.

MR. TRIGGS: BAnswer the questions he's
asking you.

THE WITNESS: Okay. That's fine.

A. I can't opine to why they have it without
having to examine the record closely.

Q. Okay. Now, were you the attorney chiefly
responsible for the relations between this client,
this particular client, iviewit, the iviewit entities

!

and Proskauer Rose?

A. On the transactional matters. <=

Q. On transactional matters.

A. Right.

Q. What other matters was Proskauer Rose

representing iviewit with respect to?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. Well, on the Bernsteins as a whole, it
would be Al Gortz on their - on their estate plans and
their trusts and everything else.

Q. Okay. Excepting that, because that's

dealing with the Bernsteins individually. I'm talking Wheeler

v , . . ., contradicts
about iviewit and the iviewit entities. his
statements
A. Okay. Well, the transactional and all the ffroma
page ago
ancillary matters to the transactional matters I was where he

states he
. t
i n . was no
n charge of, yes the partner
in charge
and now
he is.

Q. Were there any other matters that you're
aware of that Proskauer Rose represented iviewit in,

other than transactional matters?

A. No. But transactional is pretty
comprehensive.
Q. Okay. What does transactional matters

include, in your definition of that word?

A. Well, as I mentioned at the beginning,
when a corporation comes in, they have a whole realm
of activities that they - they deal with, and in the
case of iviewit, it ran in everything from setting up
the corporation to the license agreements, to setting
up the web site, to negotiating employment agreements,
Lo - to doing real estate leases, to doing subleases,
to helping them in comnection with borrowing money. I

mean, any - what every business does.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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If you're -- In our case, it also

want to take care of some of their intellectual

property work, and there was copyright and trademark

Q.

A.

which we routinely do. And other matters, in this

Q.
counsel was?
A.
firm, Meltze
Q.
A,

copyright and trademark, were handled internally,

case the patent matter was referred out to another

patent counsel.

that - that there was a technology that - that Eliot
thought he was developing that had to be addressed,

and the question of how to help - how to handle the

patent had to be addressed.

And how was the trademark, copyright and

patent questions addressed?

Wheeler
attempts to
claim that

inventions

involved, when a corporation comes in, they - they do | were made

after
meeting
him, much
of the
evidence

work that had to be dealt with, which we contacted ourl] "'
-
trademark and copyright people, and it became clear

otherwise
and
statements
made under
deposition
by Lewin,
S.
Bernstein
and E.
Bernstein

Well, our counsels were contacted, various

counsels who handle various matters like that were

And do you remember who that patent

It was a gentleman named Ray Joao at a
r, et cetera.
Meltzer Lippy?

I believe so.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. At the time that matter was referred out,
was there another individual who worked on the patent
matter as well as Meltzer Lippy, if you're aware of
that person? Anyone other than Ray Joao?

A. No, I - by the time I was in the process,

the only one I knew of was Ray Joao.

0. How about Ken Rubenstein?
A. I don't believe Ken --
MR. TRIGGS: Object to form. What's your

question about Ken Rubenstein?

Q. Was he involved in the patent process or
any of the proceedings or services provided with
regard to the patents?
MR. TRIGGS: Object to the form.

A. No. He - he was -- First of all, I don't

believe he worked -- I believe he worked at Proskauer
at the time and not at Meltzer - Meltzer Lippy. Is

that the name of the firm? And secondly, he - his
involvement was only to -- He - he - he obviously is

a - one of our patent contacts and his - his --

0. Now, when you mean he, you mean Ken
Rubenstein?
A. Ken Rubenstein.
MR. TRIGGS: Let him answer the question.

You can ask any clarifying questions after he's

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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done. And Chris, if you can answer the question

he's asking you.

A. Okay. So the answer is no, Rubenstein
didn't do any patent work on it.

Q. Now, with regard to the services provided
to the iviewit entities, you stated previously there
is no written retainer agreement for the first part of
the relationship, is that correct?

A. Correct.

Q. And you said that went on until about
midyear you thought? Midyear 1999. Is that correct?

A. That's correct.

Q. So from January through approximately July
there was no written retainer agreement?

A. No written agreement.

Q. Okay. What was the oral agreement, to the
best of your recollection?

A. The oral agreement was we - they would
come in and request services, we would provide the
services, and they would pay for them at our normal

hourly rates.

Q. And what was the normal hourly rates?
A. I don't know what they were at that time.
Q. Was there any discussion at that point in

time as to what the hourly rates were?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. I don't recall a discussion, but I'm
relatively certain there was.

Q. Did you keep any contemporanecus notes of
that meeting?

A. I don't know. I would have to check.

Q. Was there ever any confirming letter sent
to the Bernsteins with regard to the initial meeting
to set up the iviewit entities?

MR. TRIGGS: Cbject to form. Confirming
letter regarding what?
MR. SELZ: Regarding the meeting which I

think was part of my question with the

Bernsteins.
A. I don't know.
Q. If that letter existed, would it be in

your files?

A. If that letter existed, I presume it would
be in my file.

Q. And do you make it a habit of keeping
contemporaneous notes when you have a meeting with a
new client?

A. In some cases yes, and in some cases no.
It depends on the nature of the meeting.

MR. BERNSTEIN: Can everybody speak up? I

can't hear a thing.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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MR. SELZ: Okay.
MR. BERNSTEIN: So if you could enunciate,
it would be greatly appreciated.

Q. So, with regard to that oral agreement,
you said it was that you were providing services at
whatever your rates were at that time.

A. Correct.

Q. Was there any discussion, to the best of
your recollection, as to a flat fee or a fee of a
certain figure to set up a corporation?

A. No.

Q. It was just going to be charged on an
hourly basis?

A. Correct.

Q. Is there any policy with regard to
Proskauer or with regard to the transactions that
you're involved with of charging a flat fee for

establishing a corporation?

A. No.
Q. That's always on an hourly basis?
A. No. That's not what you asked. You asked

if there is any policy, and the answer is no, there is
no policy. It - I don't know if anyone has ever
quoted a fixed fee for the establishment of a

corporation. It's not our usual practice.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Do you know how much time was spent

establishing the corporations for iviewit, the

entities?
MR. TRIGGS: Object to the form.
A. No.
Q. How much time do you think would be a

reascnable amount of time to establish a corporation
in the State of Florida?
MR. TRIGGS: Object to form. What do you
mean by establishing a corporation?
MR. SELZ: Okay. Let me be more specific.

Q. What do you think a reasonable time spent,
sir, would be for drafting and preparing Articles of
Incorporation for a new corporation?

A. It would depend on the complexity of the
corporation and what you were doing and how it was
being handled.

So I mean, as you and I know, a
corporation can be set up for - you can just set up a

dummy corporation for a few hundred dollars or less

than a thousand dollars. But if you're setting up a
complex structure and there is more involved, it could
run into many, many thousands of dollars.

Q. Okay. In this particular situation with

iviewit --

KEN SCHANZER & ASSOCIATES, INC. (S54) 922-2660
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A. But you're presuming that all we were
doing was just setting up a corporation, and I mean,
the bills speak for themselves and you have copies, so
you can see that there is much more involved than just
setting up a corporation.

Q. We'll go through the bills, but in the
meantime, my question to you goes back to the point of
you had answered, said that there was a range,
depending on the complexity of the corporation to be
set up.

A. Right. I can't give you a ceiling because
it could be a highly complex matter for - for a
corporation, it could be - there could be a lot more
involved, and it would be trying to establish a range
in litigation.

Q. Well, let's go back to this particular
situation involving iviewit. Were those complex
corporations?

A. They weren't supposed to be.

Q. They were supposed to be simple
corporations to set up.

A. Right .

Q. Okay. Was that communicated with you at
the first meeting with the Bernsteins or was that

communicated with you at some other time?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. In the initial meeting we anticipated
setting up a fairly simplified structure. It's just

going to be a portal and we'd go from there.

Q. Okay. And the portal was to consist of

what entity, if you recall?

A. I don't recall. Probably iviewit
Corporation.
Q. And the other entities that were set up,

what was the purpose for those, if you know?

A. I don't recall at that time. That
developed at a subsequent time. It was not at the
initial meeting.

Q. Do you recall what the purpose was for
those additional corporations to be formed?

MR. TRIGGS: Object to form.

A. Well, at one --

Q. I'll rephrase it. Were there additional
corporations formed after the initial one?

A. Yes.

Q. Do you know what the purpose of those
additional corporations was?

MR. TRIGGS: Object to form.

A. Not each and every one. €
Q. Okay. Were you advising iviewit with

regard to the formation of those corporations?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. Cnly in part.

Q. And your advice was to form additional
corporations?

A. We reviewed it. Sometimes his advice came

from other advisors and sometimes it came from his
accountant, so --

MR. TRIGGS: All right. We're going to do
this. Let's actually let Chris answer the
question before you jump in with the next one
and raise your hand and chop him off. 2And
Chris, just do me favor and just listen to the
question he's asking you, and just answer that
question.

THE WITNESS: Okay. Fine.

MR. SELZ: That was really a yes or no on
that.

Q. So the question was, with regard to the
formation of these other corporations, did you give
iviewit advice as to the formation of these other
corporations? Yes or no.

A. Yes.

Q. And did you advise them to form these
other corporations?

A. In some situations, yes; in some

situations, no.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Okay. Why don't we be more specific,
then. In what situations did you advise them to form

new corporations?

A. I don't recali. <

Q. OCkay. In what situations did you advise
them not to form corporations?

A. It wasn't a question of advising them not.
It was a question of advising them or talking to them
about the advice of other counsel.

SO the other counsel or - may have given
them advice and we would have been giving them our
advice on top of them by way of clarification, whether
it was an appropriate thing to do or not.

Q. Ckay. This other counsel was internal
within Proskauer Rose or outside Proskauer Rose?
A. No, outside Proskauer Rose.
Q. Now, with regard to --

MR. TRIGGS: Hold on a second. Eliot,
Mr. Bermstein, do you have the ability to mute
on your end? I can hear the typing over the
phone. You will be able to hear us and you
won't be chopping in and out. You'd probably be
able to hear us better if you've got a mute on
that end.

MR. SELZ: Can you hear it, Eliot?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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MR. TRIGGS: He might have muted it.

MR. SELZ: I think he probably did.

Q. Ckay. Going back to these corporations,

sO the corporate structure involved was partly based

on your advice, is that correct?

A. Yes. The firm's advice.

Q. The firm's advise. And you were

effectively the lead counsel on this client file?

A. Absolutely. &

Q. Now, sir, you were --

regarding Thompson being the
lead attorney.

MR. SELZ: Let's get this marked as one.

(Thereupon, said document was marked as

Defendant's Exhibit Number 1 for identificatiocn

by the reporter.)

Q. Okay. Here, I'll give you this marked

copy. That way Matt can take a look at the additional

copy I made for him.

Okay, sir. I have shown you --

A. Let me read it.

Q. Sure.

MR. BERNSTEIN: Hey, hello, Steve?

MR. SELZ: Yeah.

MR. BERNSTEIN: Can we take a break?
MR. SELZ: Sure.

MR

KEN SCHANZER & ASSOCIATES, INC.

. BERNSTEIN: Okay. My wife's going to
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use the phone real quick.

MR. SELZ: Okay. So we'll take -- Want
to take a ten-minute break?

MR. TRIGGS: Sure.

MR. BERNSTEIN: Can we give her legs 15
minutes would probably be --

MR. SELZ: Why don't we make it 20 to be
on the safe side. Give you a chance to take
care of whatever you have to do. We'll come
back on at like 11:22 or so.

MR. BERNSTEIN: Great.

SELZ: Okay?

BERNSTEIN: Thanks so much.

BB

. SELZ: Thank you. So we'll take a
break.

(Brief recess, after which the proceedings
resumed at 11:22 A.M.)

MR. SELZ: Okay. We're back on.

MR. TRIGGS: And Steve, as I mentioned I
think when we were on break, perhaps as we were
going off break, I have no problem if Eliot
takes as long as he needs for any family issues
while the deposition is ongoing, but I can't be
having these, as it turned out to be a 25-minute

break repeatedly.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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MR. BERNSTEIN: Matter of fact, we left a
message, and if she calls back, I might have to
break off and have my wife talk to her. The
doctor.

MR. SELZ: This was just for the OB-GYN.

MR. BERNSTEIN: Correct.

MR. TRIGGS: Yeah, I'm just saying, I'm
here for a deposition. Let's go forward with
the deposition.

MR. SELZ: I understand.

MR. TRIGGS: If Eliot needs to do
something with his family, I understand that,
but that shouldn't stop us from moving forward
here.

Q. (By Mr. Selz) Okay. With that noted,
let's go back on to What we started with, and that is/
I handed you a letter that you were reading. Is that
correct, Mr. Wheeler?

A. Right. I read it.

Q. Okay. It's been marked as Defendant's
Number 1 for purposes of this deposition. 1Is this a
letter that you penned?

A. Yes.

0. Okay. That's your signature at the end of
the letter?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Yes.

And it's dated February 18th, 1999.
Right.

S

Now, there is fax transmittal informaticn

on the top of that letter, too?

A. Right.

Q. Do you recognize that fax transmittal
information?

A. Yes.

Q. And is that fax transmittal information

from Proskauer Rose's office in Boca Raton?
A, It's from our office.

And that letter is addressed to?

A. Eliot.

Q. Eliot Bernstein?

A. Bernstein. Right.

Q. Ckay. Now, I want to direct your

attention more specifically, sir, to paragraph three.

It's actually numbered three --

A. Right.

Q. -- on that first page?

A. Right.

Q. And it talks about a discussion with a

Mr. Ken Rubenstein? You -- I'm sorry. Go ahead.

A. You mean a potential discussion.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Ckay.

A, Okay.

Q. SO you were contacting Ken Rubenstein?
A. I was trying to.

Q. Did you ever contact Mr. Rubenstein?
A. I can't tell you I did or didn't. 1I'd

have to see the follow-up.

Q. Would that be reflected in the billing
statements that you provided to iviewit?

A. Yes.

Q. Do you know if Mr. Rubenstein's name is

mentioned in the billing statements to iviewit --

A. Yes.

Q. -- from Proskauer Rose?

A. Yes. They might answer it -- Right.
Q. Are you aware of whether or not the

conference call referenced in that paragraph number

This was for the second video invention in
February and Rubenstein had already
reviewed the imaging

three ever took place?

A. No, I'm not.

Q. And it says specifically, and I quote,

since there seems to be some confusion as to what Ken

needs in order to determine the patentability of your

process?
CLICK HERE TO SEE WHEELER
A. Right. LETTER REFERENCED AT DEPOSITION

Q. I'm arranging a conference call between

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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you, me and Ken in which we can discuss it.
A. Right.
Q. So was that statement on your part in this

letter precipitated by some specific discussion with

Mr. Bernstein?

1
A. I don't recall. CLICK HERE TO
, ) , , SEE WHEELER
Q. Did you ever have a discussion with OPINION ON
THE
Mr. Bernstein about Proskauer Rose providing an PROCESSES,

CONTRADICTS

opinion with regard to the patentability of any of || DEPOSITION
STATEMENT

these processes?

CLICK HERE TO SEE WHEELER HUIZENGA

OPINION ON TECHNOLOGIES

A. No. 4‘?"

Q. What was the process that was being
Tries here
discussed or was mentioned in your letter or referencel toactasif
he does not
to Eliot? know the
technology.
. Tries to
MR. TRIGGS: Object to form. distance
, himself
Q. Let me rephrase it. What process were you gl from
knowing of
referring to in your letter? the

inventions

A. We were referring to Eliot's technology.

Whatever that technology was. &=

Q. OCkay. Well, let's go back to that, to the
technology issue, because I think you had provided a

little testimony about that before, saying it was a

portal?
A. Right.
Q. Okay. Was there anything more specific on

EFRE TO SEE WHEELER PARTNER LETTER REFERENCING THE TECHNOLOGIES AND
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This imaging

that portal that you can recall? tﬁiﬂijngm
A.  You mean at this stage? portal??
Q. Or at any point now. What he's referring
to.
A, It had been described to me as his imaging

were large images versus small images.
Q. Okay. And what was unique about that?
MR. TRIGGS: Object to the form.

A. It was what was available on the Internet.
It was represented to me that what was available on
the Internet at that time was small pictures and they
couldn't be enlarged without pixilation.

Q. And what is pixilation?

MR. TRIGGS: Object to form.

A. Well, I'm not an expert on this. So I
mean, you should ask an expert. But I was told,
pixilation was some form of distortion.

Q. So it's your understanding that pixilation
is that when an image is enlarged, it distorts?

A. Correct.

Q. And this process, I'm going to use the
words that you used, the process that Mr. Bernstein
had presented --

A. Right.

Q. -- somehow avoided this problem?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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WHEELER PERJURES HIMSELF HERE BY SAYING AT FIRST MEETING HE
WAS NOT PRESENTED TECHNOLOGY AND LATER ADMITS AT FIRST

MEETING EXAMPLES WERE DEMONSTRATED. SEE BOTTOM OF PAGE 43 40
OF WHEELER DEPOSITION
1 A. Right. Purportedly it avoided the
2 problem.
3 Q. Was it demonstrated to you at any point in
4 time? Lie - Wheeler saw the technology, after Lewin per Lewin
deposition. Inventions were already discovered when we
5 A Not at that time met Wheeler, he saw them at the very first meeting. Lewin
) depo contradicts Wheeler
6 Q. How about subsequently?
Wheeler corrects his
7 A. Oh, absolutely. deposition with the
text in yellow or gray
8 Q. Okay. And did the process, as
9 demonstrated, do what it purported to do?
10 A. I saw large pictures on a screen which
11 were pixilated which were not distorted
Line 11 - p 40 Were not pixilated and which were not distorted - reason=error in transcription
12 Q. Which were not distorted.. And they had
13 been enlarged from a small picture or a small --
14 A. I don't know what they had been enlarged
15 from.
16 MR. TRIGGS: And, Steve, I'm not going to
17 shut down your line of examination because to do
18 that I'd need to terminate the deposition, but
19 quite frankly, I can't see the relevance at all
20 on this line of inquiry.
21 MR. SELZ: That's fine.
22 MR. TRIGGS: I mean, all I'm telling you
23 is, at some point I will have to terminate the
24 deposition and file an appropriate motion if we
25 continue to hit on areas that just appear to be

KEN SCHANZER & ASSOCIATES, INC. (S954) 922-2660
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Funny, this is their lawsuit, Wheeler is the lead counsel on the case as he admits and asking him questions in

regards to his billings is harassing. That it appears at this point, Wheeler a transactional attorney in charge
cannot answer tranggctional questions or technology questions

|
(h“ 1 doing nothing more than harassing at this point.
2 MR. SELZ: Well, with all due respect to
3 your cbjection, obviously, speaking objections
4 aren't appropriate, certainly in a deposition,
1 5 but with regard to that, I think it's actually
6 something that's referenced in Mr. Wheeler's own
} 7 letter.
8 So I think I certainly have an ability to
9 inquire as to what this process was that he was
i 10 referencing.
11 MR. TRIGGS: You're wasting time, is what
12 you're doing.
(“” 13 MR. SELZ: Well, you're certainly entitled
14 to your opinion.
15 Q. Okay. Now, with regard to this image, was
16 there Something also, pan and zoom, or something of
| 17 that nature, that was demonstrated to you? [ Utter lie, Wheeler is fully
cognizant of zoom and pan
18 A. I'm not familiar with that. from start

19 . How ' -- '
Q about something called I'm sorry. § . ek
20 A. Tt wasn't demonstrated at all at this SEEETO
WHEELER
21 stage. OPINION
. ON ZOOM ,
22 Q. I'm talking about at any time during your | AND PAN
IMAGING
23 representation of iviewit? TECH
24 A. Okay. I'm not familiar with the terms,

25 pan and zoom. CLICK HERE TO SEE WHEELER LETTER TO

PARTNERS ON ZOOM AND PAN, CONTRADICTS HIS

DEPOSITION.

AND 15 YEAR FRIEND UTLEY STEALING ZOOM AND PAN
PATENTS. KEN SCHANZER & ASSOQNATES, INC. (954) 922-2660

} CLICK HERE TO|BPEE WHEELER MANAGMENT REFERRAL
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Wheeler has full access to the invention patent, trademarks, copyrights and trade-
secrets, he is at every technology disclosure meeting with major partners. His offices

do licensing deals for the technologies and now he tries to act as if he does not know
the inventions. Evidence proves these statements false.

Q. How about - how about full-screen video?

MR. TRIGGS: Object to form. What about

full screen video?

Q. Are you familiar with the term?
A. Not in any technical sense. €=
Q. Okay. It isn't in your opinion or your
knowledge any way related to the process that
Mr. Bernstein was involved with?
MR. TRIGGS: Object to the form,
foundation.
A. The process was larger pictures than

I understood it.
Q. So it was basically an enlargement of a
picture without pixilation. That was your

understanding of the process.

A. Right.

Q. That you referred to in your letter.

A. Correct.

Q. Was there any other technology that you

were discussed between iviewit and yourself in the

sense of the purpose of these corporations?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660

ABSOLUTE LIE,
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available on - presently available on the Internet, as

ST 5 |
were aware of that iviewit had developed: Lie - He is aware of all
inventions.
A. No. -

Q. Were there any specific applications that
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MR. TRIGGS: Cbject to the form.

Q. Let me rephrase it. Were there any
specific applications that were discussed with you as
to this technology?
MR. TRIGGS: Object to the form. At what

point in time?
Q. During your representation of iviewit.
A, Yes. During our representation, there
were suggestions that it could be used in various
industries or in - in - that - various industries
could take advantage of it.

Q. Ckay. And when was the first time that
was discussed?

A. I don't recall.

Q. Was it prior to the signed retainer

agreement, prior to July?

A. Yes, it was prior to the signed retainer
agreement.
Q. Was it -- It was after the first meeting

is what you're saying.

A, Ch, ves.
0. Okay.
A. Well, I don't recall -- Yes, it was

probab -- I don't know if it was at -- Maybe perhaps

examples were thrown out at the first meeting. I

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660

Contradicts
page 40 of
depo his
statement that
he said at first

meeting he
was not aware
of any
technology.
Perjury.


eliot
Line

eliot
Line

eliot
Text Box
Contradicts page 40 of depo his statement that he said at first meeting he was not aware of any technology.  Perjury.


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

don't recall.

Q. Now, that same paragraph three talks
about -- And I'll refer you to the last sentence of
that paragraph? Well, actually, let's go to the next
sentence after the one I referred you to previously
which was, after that discussion, I will also provide
you with a proposal as to how we should proceed and
what fees and costs will be involved? Do you know if
this was ever done?

A. I don't know if it was done.

Q. Where would that proposal have come from,

if it was prepared?

MR. TRIGGS: Object to the form.
A. It could have come from me or it could
have come from our IP people. G
Q. IP meaning intellectual property?
A. Right. Or it could not have come.

Q. Okay. If it - if it was produced in any
kind of form, that would exist in the files of

Proskauer Rose?

A. I'm sure it would.

0. How about the last sentence of that same
paragraph?

A, What would you like to know?

Q. Well, we will need to give you a more

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660

why is he
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definite answer and thereafter receive authorization
from you as to the expenditure of these monies?

A. Right.

Q. Do you know if that was ever done with
regard to the --

MR. TRIGGS: Object to the form. If what
was ever done?

Q. (By Mr. Selz) If there was a definite
answer?

MR. TRIGGS: As to what?

MR. SELZ: As to whether or not or what
the expenses would be of the patent, which is
what was referenced I believe éarlier on.

A. I'd have to check the file.

Q. Ckay. Now, it also references an
authorization for expenditures?

A. Right.

Q. Okay. Was that same kind of procedure
done with any of the other work for iviewit?

MR. TRIGGS: Object to form.

Q. Well, let me strike the question. 1I'l1
rephrase it.

Did you ever seek authorization from

iviewit for any corporate expenditures?

A, Yes.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Okay. And when was that done? Copyright

work is all
A, Well, this is a long-term of - from time [ missing but

Wheeler

to time when on certain of the copyright expenses I admits to

existence of

believe we received - called up and said, 1is it all gm%amr

billed for it,
It was all the

source
recollection. On - because they were - as the letter ) codes

right to go ahead and spend money on this. That's my

says, they were watching their dollars.

On the -- And there may have been
subsequently, years - years later as - there may have
been times where we wanted to make sure that we were
authorized to proceed on certain projects where there
was a question.

Q. Okay. When you say where there was a
question, when would that take place? Do you have any
specific examples to give me?

A. No, I don't.

MR. TRIGGS: Object to form.

Q. Do you ever recall perscnally receiving
any authorization from any individual at iviewit or
any corporate representative of iviewit for
expenditures?

MR. TRIGGS: Object to form. Just by

expenditures, are you talking about

out-of-pockets or are you talking about

performing legal services?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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MR. SELZ: Either one.

A. I received requests all the time for legal
services.

Q. Okay. How about with regard to --

A. From many representatives.

Q. Okay. BAnd were there any discussions at
those various points of time as to costs of those
legal services, how they would be provided?

A. I'm sure at times there were, at times
there weren't.

Q. And who specifically did you talk Eo?

MR. TRIGGS: Object to form. At what
point in time and for what services?

Q. For any legal services provided for
iviewit, from the beginning of your representation to

the date you terminated services.

A. Numerous officers.

Q. And could you name those officers for me,
please?

A. I can give you - name some.

Q. Okay.

A. Sy Bernstein, Eliot Bernstein, Brian

Utley, Raymond Hersh, Guy Iatona, Tony. Even, I
believe, Jim Armstrong, was he from New Jersey?

Q. Sir, have you ever seen the complaint that

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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has been filed in this action by Proskauer Rose?
A. Yes.
MR. SELZ: Let's get this marked as number
two, if we could.
(Thereupon, said document was marked as
Defendant's Exhibit Number 2 for identification

by the reporter.)

Q. Have you ever seen this document before?
A. Yes.
Q. Did you work on the preparation of this

document at all?

A. I don't recall.

Q. When was the first time you saw the
complaint?

A. Before it was filed.

Q. That was on or about May 2nd of 20017

A. Right.

Q. I'd reference you to what's been attached

to that complaint as Exhibit Number 1.

A. Right.

Q. Do you recognize that correspondence?

A. Yes.

Q. Is that the retainer, the written retainer

agreement you testified to earlier in the deposition?

A, Our engagement agreement.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Ckay. Prior to this, you said there was

an oral agreement?

A. Yes.
Q. And this engagement agreement is with wha
entity? Wheeler does not sue Iviewit LLC and sues companies he has
no retainer with. At the time we are not aware of corporate
A Iviewit LIC. [ shadow companies so we think itis an oversight.
Q. Are there any other engagement agreements

Or retainer agreements of any sort other than this one
that's in writing?

A. Not to my knowledge.

Q. So this is the only one that references
hourly billing rates for services to be provided?

MR. TRIGGS: Object to form. You're
talking about in writing, correct?
MR. SELZ: Correct.

A. Right. I should -- Right. The
confirmation letters as to subsequent agreements
served to supplement this, however.

Q. Well, I guess that's your - your position
as plaintiff in this case.

MR. TRIGGS: Let's not argue. If you've
got a question to ask --

MR. SELZ: I will.

MR. TRIGGS: -- ask a question.

MR. SELZ: I will.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. With regard to this agreement, sir, it's

limited strictly to iviewit LIC, is that correct?

A. It's addressed to iviewit LIC, vyes.

Q. Was Brian Utley the president of iviewit

LLC at that time, to the best of your knowledge?

A. Yes.

Q. And above the signature line it says

iviewit LILC?

A. Right.

Q. Now, at the time that this complaint was

filed, sir, were there more entities than iviewit.com,

Inc., iviewit Holdings, Inc., and iviewit

Technologies, Inc., for which Proskauer Rose had

provided services?

This group is the
shadow companies
- we do not know

two exist at this
time for some of
these

MR. TRIGGS: Object to the form. At what

point in time?

MR. SELZ: At the time the complaint was

filed.

MR. TRIGGS: Still providing at that time

or --

MR. SELZ: No.

MR. TRIGGS: Let me just get my objection

out. Are you talking about had they ever

provided work for those - for those companies or

were there amounts owed still outstanding?

KEN SCHANZER & ASSOCIATES, INC.

(954)
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MR. SELZ: I think your objection would
properly be an objection to form of the
question.

MR. TRIGGS: Yes.

MR. SELZ: Because as you're aware, we're
not supposed to have speaking objections in the
depositions. At least in theory.

Q. Okay. With regard to --

MR. SELZ: So I'll take it as an objection
to form.

MR. TRIGGS: Which is what it was.
Q. With regard to the three named entities in

the complaint, at the time this complaint had been
filed, which was May of 2002 or 2001, rather, I'm
sorry, May of 2001, had Proskauer Rose provided
services to any other entities, iviewit entities,
other than iviewit.com, Inc., iviewit Holdings, Inc.,
and iviewit Technologies, Inc.?

MR. TRIGGS: OCbject to the form.

A. Prior to this time? Yes.

Q. Could you show me where in the attached
exhibit to that complaint, which is Exhibit B, it
delineates services provided to any of the other
entities?

MR. TRIGGS: Object to the form.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. Can I show you without examining all this?

I don't have - I mean --

Q. I want --
A. Can I show you? No, I can not show you.
Q. Well, is there anything in that Exhibit B

that you can point out to me that would show or
indicate that the services that are being sued on
apply to any other entity other than -- They're all
titled client name, iviewit.com, Inc., from what T
see.

MR. TRIGGS: Object to the form. Same
objection as stated previously in terms of basis
for it.

THE WITNESS: Do you want me to answer
this question?

MR. TRIGGS: Yeah. If you can answer the
question, absolutely.

A. Well, I don't have the detail provided
beyond this. I mean, I have the - I have the cover
pages, but I - I don't have - the detail is not on
there.

Q. Okay. So this is not actually a bill,
then. Is that what you're telling me?

A. No, it was a bill, but there were also

detailed pages, as you know, well know.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. So this was what, a summary sheet of a
bill?
A. This was the face page of the bill.

MR. TRIGGS: For the record, the reason
for attaching the face page rather than the
entire bill --

MR. SELZ: Well, it's actually --

MR. TRIGGS: -- is to preserve
attorney-client privilege issues when you are
filing a complaint against a client.

MR. SELZ: With regard to that, sir, and
cbviously, you know, if you've got an cbjection,
Matt --

MR. TRIGGS: All I'm saying is, any
suggestion that the entire bill is not being put
out there for some purpose is just - it's flat
out wrong, and I just want to establish why it
was the way it was done.

MR. SELZ: You've got an opportunity on
cross to elicit whatever testimony you want from
him as to whatever was done.

MR. TRIGGS: Thanks, Steve.

MR. SELZ: Appreciate it.

Q. So with regard to this, sir, there is

nothing that you can show me on the face of any of

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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these statements that's attached as an exhibit to the
complaint, Exhibit B to the complaint, which would
indicate services provided to any particular entity
other than it says client name, iviewit.com, Inc. Is
that a true and correct statement?
MR. TRIGGS: Object to form.

A. Yeah.

Q. Now, looking at Count I of the complaint,
breach of contract --

A. Ckay.

Q. -- okay, it references what's been called
the agreement, which is attached as -- And that's the
engagement agreement that's attached?

MR. TRIGGS: Object to the form.

Q. Is that correct?
A. Yes.
Q. And that's the agreement which is between

Proskauer Rose iviewit and iviewit IL --

A. Wait, let me read this here.

Q. I apologize. I thought you were done with
your answer.
A, Yes, you are correct.
Q. The complaint references -- And I'll refer
you to paragraph eight of the complaint?
A. All right.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. It says, Proskauer entered int;\;;\\\*

agreement with defendants, iviewit.com, Inc., iviewit

Holdings, Inc., and iviewit Technologies, Inc.?

A. Right.

Q. Collectively referred to as iviewit?

A. Right. Correct.

Q. But we've already established, sir, isn't

it true, that this engagement agreement was only with
regard to iviewit ILIC?

A. Right. But we entered into an agreement .
We didn't say a written agreement.
Q. Okay. You prepare corporate documents all
the time. Is that correct, sir?
A. Yes.
Q. You prepare transactional documents all
the time. Is that correct?
A. Correct.
Q. And you're familiar with the use of what's
called a defined term.
A. Correct.
Q. Where within the agreement it's

capitalized so that people can identify what's been

referenced?
A, Correct.
Q. I would reference you then to paragraph

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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18. We're going back to Count I of the complaint.
You'll notice that the word agreement is capitalized?
And iviewit is another defined term using all three
entitieg?

A. All right.

Q. So, isn't it true, sir, that this exhibit

is contrary to the allegations in the complaint on

Count I?
MR. TRIGGS: Object to form.
A. I don't know. I'd have to study it.
Q. Well, let's do it right now. The

agreement that you have already testified to is

between Proskauer Rose and iviewit LLC, is that

correct?
MR. TRIGGS: Object to form. What
agreement?
MR. SELZ: The agreement as defined in the
complaint.
MR. TRIGGS: Object to form.
Q. I'll restate the question. The agreement

as defined in the complaint and attached to the
complaint as an exhibit, sir, is between Proskauer
Rose LLP and iviewit LLC. Is that a correct
statement?

MR. TRIGGS: Object to the form.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. Let me answer your original question. I
don't think it's contrary to the form because we said
we entered into a small cap agreement in paragraph
eight similar to the one in large initial cap
agreement.

So iviewit does refer to the three
corporations, but what we're saying is there is an
agreement that's similar to the - to the initial cap
agreement.

Q. Okay. Show me where in the complaint it
says that, sir, because maybe I'm a little confused.
A. On page 8 it says, provided legal
services, retained Proskauer on the same terms and
conditions as those in engagement agreement between

Proskauer and iviewit, LILC herein referred.

So it's the same terms. We're simply

referring to the terms and conditions as provided in

that agreement.

Q. Okay. Was there ever any writing --

A. No.

Q. Between -- Let me finish my question, if I
could.

Was there ever any writing in which any of
these other entities, the iviewit.com, Inc., iviewit

Holdings, Inc., or iviewit Technologies, Inc., assumed

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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the obligations under the agreement between Proskauer
Rose LLP and iviewit LIC?
A. I don't know.
MR. TRIGGS: OCbject to the form.

A. I don't know.

Q. So then your understanding of the
allegations in the complaint, sir, is that the iviewit
entities as referred to in the complaint assumed the
obligations under the agreement with iviewit LIC?

MR. TRIGGS: OCbject to form. Misconstrues
testimony.

MR. SELZ: He can correct me if I'm wrong.

A. You'll have to repeat that.
Q. Okay .
A. Let me tell you what my understanding is.

It's my understanding that paragraph 18 does not
contradict on its face what we had recited in

paragraph eight, and that's essentially what you asked

me.
Now, as to your question about writings --
Q. Well, actually there are -- I'm sorry, go
ahead.
A. As to your question about writings,

there - there is, by virtue of the numerous

confirmation agreements between myself and - and other

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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officers of the company, there is reference to I
believe at least iviewit.com, Inc., because all future
bills were sent - were - and all future bills were
sent to them as well, as referenced by this bill. Not
that they were improper. The company could have told
us they were improper.

Q. Well, how about iviewit Holdings, Inc.,
and iviewit Technologies, Inc.?

MR. TRIGGS: Object to form. What's the
question?

MR. SELZ: With regard to the assumption
he's talking about right now. Let me rephrase
it.

Q. With regard to the assumption that you
just talked about in your testimony, sir, does that
also apply to iviewit Holdings, Inc., and iviewit
Technologies, Inc.?

MR. TRIGGS: Object to form.

A. Well, I'mnot -- I haven't - I don't know
of exact writings. 1I'd have to check our files to see
if there are ones by which there are references to
Holdings and Technology.

Q. Well, let's go back to the invoices or the
face sheets that are attached to the complaint. Are

any of those addressed to either iviewit Holdings,

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Inc., or iviewit Technologies, Inc.?

A. No, but they're only face sheets.

Q. And what is the address that's on the top
of each one of those sheets, sir?

A. Address of the operational company that
took care of the affairs for all of these companies.

Q. Were there other entities that services
were provided for besides iviewit.com, Inc., iviewit
Holdings, Inc., and iviewit Technologies, Inc.?

MR. TRIGGS: Object to form. At what

point in time?

Q. From the beginning of Proskauer Rose's
representation to the date services were terminated?

A. I believe there were, but I couldn't tell
you the exact dates.

Q. Are you familiar with any of the other
names of any other entities that were performed by

your law firm?

A. Not precisely.

Q. How about uviewit?

A. Well, I could say the word uviewit, but I
don't know if it was uviewit.com, Inc., or -- But I

mean, that's what I mean by not precisely.
Q. Okay. Are you aware that there are more

than three entities, though?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. I am aware that there - there - through

the history there were a number of entities and there

were mergers and consolidations, and some went out of

existence and some still exist.

Q. Were there Florida corporations formed as
well? There are at least 3 or more Florida companies Wheeler set up
A. Not to my knowledge. Or not to my

recollection. I don't know.

Q. How about an entity, iviewit Technologies,

Inc., a Florida corporation?

A. I would have to go back and refresh

myself.

Q. And that would have been formed by either

Rocky Thompson or Mara Lerner, if it was?

MR. TRIGGS: Object to form. Speculation.
A. It would probably have been formed under
the supervision of Rocky Thompson.
Q. Now, Mr. Wheeler, was there ever an

agreement at any point in time that Proskauer Rose

would receive or take ownership of stock in iviewit?

A. An agreement?

. Yes.
Q How does he receive the stock if there is no stock agreement???
A. No.

0. Did Proskauer Rose ever take any ownership

or stock in iviewit?
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How do you take stock without an
agreement or than stealing stock.
A. Yes. |

Q. And when did that take place?

A. I'm - I believe in the early months,
sometime perhaps in February or March, although it
could have been any time before June of '99.

Q. Okay. At any time before June of '99?

A. Right.

Q. And why would it be -- Why would it be
before June of 1999?

A. Well, I'm familiar with some
reorganizations, and I'm familiar with some papers in
that time, and it showed the Proskauer ownership. So
I know it occurred before that time.

Q. So was it -- It was close to the
inception of the relationship between Proskauer Rose
and iviewit?

A. I don't think it was -- I think it was
perhaps midway between January and June, but I'd have
to check my records to tell you exactly when.

Q. And what was the purpose of Proskauer
holding an ownership interest or shares in the
corporation?

MR. TRIGGS: Object to form.
A. Eliot wanted to - wanted us to own shares

in the corporation. He felt that - that - that
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everyone should - that all members of his team should
be stakeholders in his company.

Q. Ckay. There was no discussion as to
whether or not there was any value to those shares?

A. Well, he was hoping there would be value.

Q. There was no discussion as to whether or
not those shares had any value at the time?

A. No. I mean, they - I don't think they
could be valued at that time. I mean, everyone could
try to value something, but no, there was no
discussion as to what they were valued at at that
time.

Q. And how much interest does Proskauer Rose
still hold in the iviewit --

A. We hold what we had at that time, but I
don't know what that amounts to because I don't know
what transpired in the corporation.

Q. Did you ever receive any communication
from anyone at iviewit concerning the billing
statements provided by Proskauer to iviewit, at any
time during the representation?

A. Yes.

Q. Were there any objections ever raised by
anyone to the billing statements?

A, There were questions once raised on one

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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statement by Brian Utley. We addressed them and
clarified them, made some adjustments, and that was
it. BAnd that was one occasion. And there was a
second occasion by which when we handled the - the -
the transaction involving - when Alpine - the Alpine
Fund came in and we handled that transaction, there
was - there was a request by - on - request made more
than once to review that bill to - because of the size
of the bill.

Q. Do you recall how big the bill was?

A. I think it was in the range of between
sixty and $70,000, but I don't recall the exact
amount .

Q. Okay. This was with regard to the work
done for the Alpine Fund?

A. With regard to the capital coming in from
the Alpine Group.

Q. Was there ever any discussion concerning
the fact that the payment of bills to Proskauer was
contingent on the ability to get funding from outside

sources for iviewit?

Totally false, it was agreed bills would be paid by

funding from investors and Rubenstein MPEGLA,
A. No. LLC royalties

Q. When did iviewit generally pay the bills

to Proskauer Rose?

MR. TRIGGS: Object to form. At what

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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point in time?

MR. SELZ: At any time during the
relationship.
MR. TRIGGS: Object to form. Assumes

there is some uniformity.

A. I don't know what you mean.

Q. Did they pay their bills on a monthly
basis?

A, Well, at - through the relationship?

Sometimes yes. Sometimes no.

the allegation of the complaint said payments were
made sporadically, or infrequently, I should say.

A. Well, I guess that would be consistent
with sometimes yes and sometimes no.

Q. Now, the times when bills were paid, was
that related directly to funding being received from
third parties?

A. It was related to their ability -- Well,
I - I mean, I wasn't controlling the checkbook, so it
was related to -- It would be speculation on my part
Lo say when they were paying.

Q. Well, let me see if I understand it, sir.

You are the principal attorney on this file, is that

correct?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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A. That's correct.

Q. Okay. You were the one who was engaging
in representing iviewit with regard to transactional
matters, is that correct?

A. Correct.

Q. You were the one who was engaged in
transactional matters involving funding of the
corporation. Is that also a correct statement?

A. Correct.

Q. SO were you or were you not aware of when
the corporation received funding from third parties?

A. In the instances where we were handling
the transactions, I was aware of it.

Q. Are you aware of any transactions that
iviewit engaged in to cbtain funding that you were not
involved in?

A. No.

Q. Do you have any reason to believe there
were any transactions outside those that you were
involved with in which iviewit received funding from
third parties?

A. I don't have any reason to believe it, no.

Q. Okay. So, sir, what I'm asking you is,
when iviewit received funding from third parties, did

they pay your bill?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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MR. TRIGGS: Objection, asked and
answered.

A. When the company had money, they paid -
they paid some bills. Not my - my bill. There were
many bills outstanding. Proskauer's bill.

Q. I'm asking specifically with regard to
Proskauer's bill.

A. Would they make payments towards the bill?
Yes.

Q. Was that discussed or was that part of a
closing statement or any other documentation
concerning obtaining financing or funding?

A. I'd have to check the records. I would -
I would suppose, generally not. You mean, did we
deduct it from the proceeds and that type of thing?
Q. Was it reflected -- Right. Was it
reflected on the closing statement?

A. I have no recollection of that, but I
sincerely doubt it.

Q. Were these funds paid -- Strike that. The
funding from third parties, was that paid directly to
iviewit or did it go directly to Proskauer's trust

account?

A. It would depend on the transaction and

what the funding sources required.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Q. Let's go to the funding sources. What
transactions do you recall in which funds were
received by iviewit from third parties?

A. Well, we received funds from an affiliate
of the Huizenga Holdings people. We received funding
from Alpine, the Alpine Group, and its affiliates on
more than one occasion. We received funding from
internal sources. The company would go to their
shareholders and request additional funds, and they
were paid in. And we received - received funding from
a group that had - a group that we could characterize

of the Bruce Prolow group. They were affiliated in

some way with Bruce Prolow. 2And then we received --
And there were probably other small - I

cannot remember if there were separate transactions
where they would sell off in private placements stock
to certain individuals that those individuals would
buy in a portion or something. But I have some
recollection that there may have been a few
transactions like that where Eliot wanted to sell
some - or some friend of the family was buying in for
someone else. But I could be wrong about that.

Q. Anything else?

A. Not to - not to my recollection.

Q. Okay. With regard to Huizenga Holdings,

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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when did that transaction take place? k//,///’//
A. In - late in 1999. Prcbably around

October. I'd have to look. I'd have to look, but
approximately October, November.

Q. Okay. And that was shortly after the
engagement agreement was signed?

A. Correct.

0. Now, was that transaction being worked on
by your offices on or about the date the engagement
agreement was signed?

A. I don't know. I believe -- Let me see.
We were - we were in discussions on or about that
time.

Q. Okay. Would it be fair to say that the
agreement was executed in anticipation of the
transaction with Huizenga?

A. No.

Q. So your testimony here is that it was
totally independent of any anticipated transaction
with Huizenga Holdings?

A. Correct.

Q. At the time that Mr. Utley signed this
agreement, were you aware of whether or not he had
approval from the Board of Directors of iviewit to

enter into this agreement?
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representative of Huizenga Holdings?

70

No.
Did you ever attend any Board of Directors

ALMOST ALL OF

THEM FROM 98-01

Yes.

We'll get back to that in a little bit. I

want to focus on this funding issue right now, but

Huizenga Holdings, how much did they invest, if you

May have
A. Approximately 500, 000. happened
months
Q. And that transaction closed on or about | earlier-
Huizenga
October of 19997 wrote one
check and
then issued
A. Somewhere between September and November, a second
. because
I believe. Wheeler
error and
Q. Do you recall any meetings with the Wheeler set
up new
principals or representatives of Huizenga Holdings companies.

What were
both
transaction

dates?
Yes.

And when did those meetings take place?

Between September and November.\ False, Wheeler is in
meetings with

Do you recall who was present as a Huizenga in May,
June, July

Well, there were a series of meetings, so

at some times we had Rick Rashon, we had - we had - at

Page 70 Line 23 Rick Rochon

one time we had Wayne Huizenga, Jr. At one time we

had -- At all meetings I believe we had Chris, and his

KEN SCHANZER & ASSCOCIATES, INC. (954) 922-2660
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last name escapes me. But he was -- And Ray
Monteleon also we had at least one or two meetings.
And then --

You're talking about representatives of

Huizenga Holdings, right?

Q. Correct.

A. Right. I can't remember Chris' last name
right now. P 71 line 7 Branden - Wheeler bro good friend

Q. Ckay. Who else was present at those
meetings?

A. Well, there were all different ones, but

at one meeting, Eliot, Jerry Lewin and Sy, and I'm not
saying -- At various meetings these people were all --
Eliot was at at least one, maybe two. Sy was at at
least one, maybe two. Jerry Lewin was at least one.
And Brian Utley was I believe at two.

Q. And you were present as well?

A. And they may have had meetings without me.

Yes, I was present.

Q. Okay .

A. They may have had other meetings without
me.

Q. At those meetings that you attended with

Huizenga Holdings and the representatives from

iviewit, to the best of your recollection, what was

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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discussed?

A, Well, at the first one they showed - they
showed the technology, and at the subsequent meetings
we discussed possible ways of getting ownership or
Huizenga investing in it. Actually, it was an
affiliate of Huizenga Holdings.

Q. Ckay. Now, the first meeting where the
technology process was demonstrated, what exactly
occurred, to the best of your recollection?

A. Eliot took out the - set up his - his
screen and whatever and showed them - he had a disc,
and it didn't connect directly to the Internet, but it
was to be representative of that, and he ran the disc
and showed them his product on the screen.

Q. Okay. Did you have any discussions with
any of the representatives from Huizenga Holdings as
to the process or the product that was demonstrated?

MR. TRIGGS: Object to the form. When?
MR. SELZ: At this meeting.

A. Well, I'm not so sure. What do you mean,
as the process?

Q. Well, did you discuss anything concerning
the, for lack of a better term I'll call it the
invention that Eliot had demonstrated at that meeting?

A. Well, we said this is a technique that

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660
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Eliot had developed, a process, that we're in - that
we're interested in getting investors to invest in
this project and pursue it. And, yes. So I mean, we
showed him what it was, but we didn't go into all the
details. Eliot's the one who knew all the details.

Q. Was any - excuse me. Was any -- I'm
sorry, go ahead.

A. Actually -- Right. We showed them.
Right.

0. Was any representation made as to whether
or not the process was patented at that point?

A. No. There was - there was - there was
discussion as to what process it was going through at
that point, in the patent process.

Q. And what was that discussion?

A. That it was going through Ray Joao and -
and that certain patents were going through a

provisional patent process.

Q. OCkay. Was Ken Rubenstein ever mentioned?
A. I don't recall.

Q. Or the MPEG patent pool --

A. I don't recall.

Q. -- or DVD usage or --

A. I don't recall.

Q. Nothing along those lines that you can
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recall?
A. No.
Q. Now, with regard to the procedure at this

particular meeting, were there minutes kept of that
meeting? Was it a meeting of the Board of Directors
or was it just an informational meeting? We'll start
from the beginning.
MR. TRIGGS: Which question do you want
him to answer?
MR. SELZ: That's what I'm going to start
with.
Q. Was this a Board of Directors meeting or

was it just an informational meeting with Huizenga

Holdings?
A. It was just an informational meeting.
Q. Was there any Board of Directors meetings

at which the discussions and the outcome of the
meeting with Huizenga Holdings was discussed among the
board?

A. I don't recall.

Q. Were there any minutes kept of the board
meetings, to the best of your recollection?

A. Well, to my recollection, meetings were
kept once Brian Utley arrived. Minutes were kept once

Brian Utley arrived.
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Q. Prior to that?
A. I don't believe so, but I don't know.
Q. If there are services billed in Proskauer

Rose's statements for minutes of meetings and
preparation of those, would you presume that minutes
were prepared?
MR. TRIGGS: Object to form. Are you
going to show him the statement?
MR. SELZ: I'm just asking him the
question if there's bills --

A. If there's bills, we prepared minutes,
yes.

Q. So the bills accurately reflect the
services provided?

A. Right. But the minutes -- Yes.

Q. Do you know if there is any
memorialization of that meeting with Huizenga
Holdings? If there is any memo that you wrote or any
letter that you wrote to any representatives of

Huizenga Holdings?

A. I don't know.

Q. Were they represented by counsel at that
point?

A. No. Well, they were represented, but

counsel wasn't there.
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Q. Did you have any communication with any

counsel for Huizenga Holdings?

A. Ultimately, we did.
Q. And who was that?
A. I don't recall. I think it may have been

internal counsel right there on the premises.
Q. So they were in-house counsel?
A. I believe that's who we talked with.

MR. TRIGGS: Steve, again, it's your depo,
but this is the day that you got Mr. Wheeler's
deposition without an order from the court
prolonging the process. I just don't see how
this issue is covering anything remotely close
to being relevant to the case.

MR. SELZ: Well, I think all services
provided by Proskauer Rose to iviewit are
relevant to the case.

MR. TRIGGS: I agree that we're billing
for certain work and you're entitled to inquire
into that, but that does not give you the right
to pull a filibuster in the deposition. You're
entitled to ask him questions that are relevant
to the case.

All I'm saying is, we are here today. I

will not give up Mr. Wheeler again for
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deposition without an order from the court. We
will take it before Judge Labarga if it gets to
that. I'm just giving you notice now so that
you can plan your time however you want to plan
your time.

MR. SELZ: Well, I can tell you right now,
obviously this is covering approximately
$400,000 worth of billing by Proskauer Rose over
a period of in excess of two years. So there is
certainly a substantial amount of information to
be gleaned not only from the billing statements,
but also from the transactions, the events that
occurred in this whole relationship.

So to the extent that you're attempting to
limit me to one day of deposition time, I think
the notice is pretty clear, continues from
day-to-day until completed, and I think that's
the way it's proposed under the Rules of Civil
Procedure.

MR. TRIGGS: I'm just telling you, you
will have a day's worth of time with
Mr. Wheeler, absent a ruling from Judge Labarga
that gives you more time in what is essentially
a collection case.

So you can just plan your time however you
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want to plan your time. We'll take it before

the judge if it gets to that, and I am

absolutely willing to live with whatever Judge

Labarga rules.

MR. SELZ: That's fine. And I appreciate
everything you are saying now, Matt. I mean,
you are certainly entitled to take your
position.

Q. So going back to moving this deposition
forward, now that - after that first meeting with
Huizenga Holdings, was there any contact or
commnication that you can recall between yourself and
Ken Rubenstein concerning the meeting or the outcome
of the meeting?

A. No. Not that I recall.

Q. Do you recall how many times you spoke to
Ken Rubenstein specifically with regard to iviewit or

the process or technology that Mr. Bernstein had

developed?
A. How many times?
Q. Yes.
A. Very few.
Q. Now, with regard to Huizenga Holdings,

after that first meeting, when did the second meeting

take place, the best of your recollection?
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A. On Huizenga Holdings?
Q. Yes.
A. Well, to the best of my recollection, it

was moved ahead. Perhaps within a week or two weeks.

Q. And you prepared the transactional
documents for that?

A. Well, there were negotiations. They -
they had not - they had not decided, but ultimately,
yes. Yes, we prepared the documentation.

Q. And you previously -- I'm sorry, go ahead.

A. It changed a number of times, at the
request of Huizenga Holdings.

Q. Did it change as to the amount of funding
or only as to the terms of the agreement?

A. Well, the amount was never set till the
end, so - but it changed as to the format and how they
wanted to approach it.

I can't tell you exactly how, but I can
recall there being changes from what we had originally
started.

Q. Were there ever any - were there any
representations made by either yourself or anyone else
at any of the meetings you attended with regard to the
applications of the process or technology in the

meetings with Huizenga Holdings?

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

80

A. With regard to the what?

Q. The meetings, the process or technology at
the meetings with Huizenga Holdings?

A. The process or technology. Oh, I see what
you're saying.

Well, I mean, they were inquiring. They
were doing their own due diligence, so they asked
questions of Eliot, and Eliot would respond to them.

Q. Are you aware of any specific inquiries
they made to anyone else other than Eliot?

A. I believe they sent a team up. They
engaged a patent counsel. My recollection is they
engaged a patent counsel who went up - who inquired
into the process. And I think the way they inquired
was they reviewed it. You know, I don't know what
else they did, but they - they did engage someone.

Q. Do you recall who that was?

A. No, but they did their own review.

MR. SELZ: I suggest we take a lunch break

in about another 10 minutes till about 12:30, 1

o'clock. Half an hour lunch break?

MR. TRIGGS: If you can eat that fast here

in Palm Beach, that's fine.

MR. SELZ: If you want to take longer, I

mean --
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THE WITNESS: No, I'd rather do it
shorter. You show us where the fast food is.

MR. TRIGGS: 1It's Chris' show.

MR. SELZ: Yeah, you just go -- There is a
place just across the street. Actually,
Hamburger Heaven.

MR. TRIGGS: It's Palm Beach's equivalent
of fast food?

MR. SELZ: Yes, that or the sub shop down
the street. TIt's the choice of places.

Q. (By Mr. Selz) So the funding for Huizenga
came through sometime in Octcber you said; October,
November?

A. I'd have to go back to check, but some --
It came in the fall of that year.

Q. What was the first payment that iviewit or
any of the iviewit companies made for those services,

prior to - rendered prior to that date? If you can

recall.
A. I don't recall. Payment to us?
Q. Payment to Proskauer.
A. I don't know. I don't know if there was

one. I'd have to check.
Q. Well, let's go back to the complaint real

quick. The first sumary sheet that you're showing
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attached to the complaint is dated January 31st, 2000.
Locking at Exhibit B.

A. Okay. So what is the nature of your
question? I'm sorry.

Q. The nature of my question was --

A. I mean, there were bills before this.
There were - there were ones starting in June, I
believe, of 1999, and then you will have one of
August.

We didn't -- We commenced services in
January. We didn't bill them until June. So I mean,
our ledger sheets would show when they made payments.

Q. Okay. Because I'm looking at the same
statements again.

A. Ckay.

Q. So you got that sheet that shows January
31st, 2000, invoice for eighty-five thousand three
fifteen fifty-four?

A. Okay .

Q. And the same date for an additional

$1,300? Looks like disbursements and charges?

A. Right. Then the February statement.
Q. Then the February statement. A2and that
includes prior invoices for -- It's referencing

invoice dates from August --
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A. August.

Q. -- September, October, December.

A. Right.

Q. The question I have is, do you know why

those invoices or summary sheets are not attached to
the complaint in this matter?

A. No.

Q. Do you know if Proskauer Rose is not
making any claims for sums due or sums due under those

prior invoices?

A. No. I don't know why they're not
attached.
Q. Now, the next funding that we talked about

was the Alpine Fund?

A. Correct.

Q. When did that take place?

A. Well, I - I think it was in the spring of
2000.

Q. And do you recall the amount of that
funding?

A. No, I don't. I think -- I don't.

Q. Did you prepare the transactional

documents for that?
A. Well, they were prepared under my

supervision, but we had specific - I mean, it would
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have been prepared under Mr. Thompson's supervision as
well. So I don't - I don't recall the exact amount.
It was more than Huizenga's 500,000. But I can't
remember what amount we essentially ended up with.

Q. Okay. There were meetings that you
attended with Alpine Fund's representatives? Is that
a true and correct statement?

A. I can recall a meeting, but there were not
a lot of meetings that I attended with their

representative, no.

Q. Do you recall who was present at those
meetings?
A. Well, I recall Hank Powell on one, maybe

two, or could have been three occasions or something.
But a meeting would be a misnomer. Maybe I was in a
meeting with him on one occasion, maybe I met him and
then he continued on with other people on the others.

Q. When these - when these meetings took
place with iviewit with these prospective investors,
where did the meeting take place?

A. Well, it depends what period of time

you're talking about.

Q. Let's go to Huizenga Holdings.
A. In their offices.
Q. In Huizenga's offices?
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A. Right.

Q. And how about with regard to Alpine?

A. I believe iviewit had - by the spring they
had leased their offices, so they were in the iviewit
offices. And I don't -- Since I didn't attend them,

I don't know if any were held in the Alpine offices.

Q. You didn't attend any of the meetings with
Alpine?
A. I - Idon't recall attending -- I mean, I

recall an initial meeting with Hank Powell, but I
don't recall attending meetings with Alpine.
Q. And Iviewit's offices are directly across

the hall from Proskauer Rose's office?

A. Right.

0. Or they were during that time, is that
correct?

A. They were from late 1999.

Q. Do you know when they ceased being a

tenant in the building where you guys are located?
A. No. It was sometime after this complaint
was filed. It was after - it was after May 2nd, 2001.
Q. Now, with regard to Alpine Fund, was there
any payment that you can recall that was made to
Proskauer by iviewit immediately after the funding of

the Alpine transaction?
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A. I believe so.
Was it a substantial payment?

MR. TRIGGS: Object to form.

Q. How much of a payment was it?

A. I don't know.

Q. Was it more than $50,0007?

A. I don't know. \

Q. Was it more than a hundred thousand
dollars?

A. I don't know. It may have been a lump sum

payment, it may have been in installments. I don't
know.

Q. And you say this was approximately the
spring - the spring of 2000 you said. Can you show me
anywhere in the billing statements where it shows a
payment in approximately the spring of 2000?

A. I mean, without the ledgers, I can't tell
you what the payments are from.

0. Okay. Well --

A. I mean, I couldn't tell you even with the
ledgers, but I guess we can put two and two together
by seeing the dates and whatever. But I can't tell
you by looking at this. I could be --

I mean, bills -- You need like a forensic

accountant because bills disappear, so those bills
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disappearing could have been attributable to payments
made from this or any other way.

Q. Okay. But my question to you, sir, was --

A. I don't recall. I recall funds being
available, and I recall receiving a payment.

Q. Okay. But you don't find them reflected
that you see anywhere in those billing statements?

A. Well, I can't identify them, if you're
asking me that, no.

Q. The reason for my question, sir, is really
because you recall a payment being made, but it
appears, at least from the face of these statements,
which are summaries, and which apparently do show some
payments being made, that a payment isn't reflected in
the spring of 2000.

A. What these show are outstanding invoices
at the bottom. So if an invoice disappears, the
presumption would be - in reading this, the
presurption would be that the bill was paid. And then
if it doesn't disappear, a partial payment was made
against the amount. That's where you show the
payment .

For instance, on the 10 - on the bill
for - of 10/12/99, which would be presumably for the

September services, it shows an amount, $42,000 owing,
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but 28,000 had been paid from some source, so 13,000
is still owing on that.

But obviously if you go back to the
statement that you looked at first, let's go back to
your one in January - not January, February - as to
past due invoices, you show a statement from - you
show a statement of 8/24 where still 40,000 was owing
and a statement of 9/25. By the time you get to this
one down in May, you see those have disappeared. So
apparently payments had been made. .

Q. Was éﬁere ever an understanding that bills
due and owing Proskauer by iviewit would be paid when
funds were received by third parties?

A. No.

MR. TRIGGS: Cbjection. It's already been

asked and answered. Try it again.

MR. SELZ: Well, let's break. 1It's 12:32.

MR. TRIGGS: Let's see if we can get back

by 1 o'clock-ish, if possible.

MR. SELZ: Okay.

THE WITNESS: We'll be here.

(Thereupon, a lunch recess was had at

12:32 P.M.)
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APPEARANCES :

PROSKAUER ROSE LLP

By: MATTHEW TRIGGS, ESQ.

Appearing on behalf of the Plaintiff.
SELZ & MUVDI SELZ, P.A.

By: STEVEN M. SELZ, ESQ.

Appearing on behalf of the Defendants.
Also Present:

Eliot I. Bernstein (by telephone)

Deposition of CHRISTOPHER C. WHEELER, a witness
of lawful age, taken by the Defendants, for purposes
of discovery and for use as evidence in the
above-entitled cause, pursuant to notice heretofore
filed, before KENNETH A. SCHANZER, Registered
Diplomate Reporter and Notary Public, in and for the
State of Florida at Large, at 214 Brazilian Avenue,

Palm Beach, Florida.
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DIRECT EXAMINATION (Continued)

Q. (By Mr. Selz) Okay. ILet's go back on.
Okay. Mr. Wheeler, I think we finished off going
over some of the applications of payments. The
questions were dealing with whether or not iviewit
made payments when funding was received from
third-party sources, and you were referencing me to
payments that were reflected on here, and
disappearing invoices, ones that went away?

A. Right.

Q. Do you have any idea what the total dollar
figure between the statement which shows allegedly
unpaid amounts and the total amounts paid by iviewit
to Proskauer Rose were?

A. No.

Q. If I told you it was approximately
$867,000, would you think that was excessive or do you
think that was about right?

A. You're suggesting that's what our total

billings were to the client?

Q. Paid and unpaid, according to the
allegation.

A. Fees and costs?

Q! Correct.

A. I'd say that could probably be accurate.
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Q. And to your knowledge, how much did
iviewit raise in total from third parties for
investment purposes?

A. I - Idon't - I have not totaled it.

Q. Okay. You said that Huizenga came up with
half a million dollars.

A. Right.

Q. And Alpine came up with some number
greater than half a million dollars?

A. Well, I don't know. I think that Alpine
came through with money two or three times, as I
recall.

Q. Okay.

A. SO I mean, I don't know if they were up to
two million or three million or -- And I don't - T
can't recall the amounts that were put in by the
shareholders themselves. 2And I don't know what the
final Prolow money was. I think the final Prolow

money was perhaps 200 to $500,000 or something else.

0. Well, I don't mean we've addressed Prolow
vet, so --

A. Well, you did ask me the question.

Q. Yeah. I did. You're right. So you don't

really have a total that you figured between these

amountgs?
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A. No, I didn't focus on it.
Q. Ckay. Now, the third source of funding
that you talked about was internal sources? That was

from within, current shareholders of iviewit, is that

correct?
A. Right.
0. What transactional documents or what

transactions did you work on for internal purposes?

A. Well, I think additional stock was sold to
those pecple, I believe, or -- I know they all made -
they were all asked to make loans, so I think
debentures, some form of note, some form of
Subscription Agreement. So they all -- But I'd have
to go back and check the exact details. But they -
they, quote, loaned money to the company and - and I
think a substantial sum came in that way, too.

Q. OCkay. When you talked about they, who

exactly are you referring to?

A. The existing shareholders.

Q. Who were they, if you can recall at that
time?

A. They were - I mean, they were Jerry Lewin

and they were Sy Bernstein and they were the other
shareholders. You'll have to loock at a

shareholder's --
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Q. Okay.

A. And I'm not so sure everyone participated,
but to a great extent, many did.

Q. Now, Bruce Prolow was another individual
who you indicated - Prolow, rather, was an individual
you indicated also invested?

A. Well, he had a group. I mean, he was a
person introduced to the company, but he - he -- I
don't know how his money came in. I don't know how it
was -- Don't know if it came in from one or two
investors or whatever.

MR. TRIGGS: Just do this. If this will
speed us up, the question was asked I think is
something about whether Bruce Prolow put money
in. Just - he wants you to answer the question
that he's asking, and it will speed us up if you
just answer the question he's asking.

A. I don't know.

Q. Ckay. Do you know how much money came in
from Mr. Prolow?

A. No.

Q. Were you involved in preparing the
Lransactional documents with regard to any funding
that Mr. Prolow provided to iviewit?

A. I can't remember.
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those prepared by your offices?

96

Q. And you also indicate, I think there was
another source of funding, private placements, that
you thought had taken place, is that correct?

A. There may have been some money sold to

some individuals. Some - some stock sold to some

0. Were there any transactional documents
that your offices prepared with regard to those sales?

A. Oh, ves. I assume we prepared all of them
or most of them. Anyone that was properly done. I

mean, we'd certainly want to know about it.

agreements, were

recall?

KEN SCHANZER & ASSOCIATES, INC.
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Q. And were those prepared --

A. To my - to the best of my knowledge, most

of them that were signed was prepared by my office.
Q. Now, with regard to the confidentiality
agreements, those were prepared and signed prior to
the initial presentation to these potential investors

Oor is it after the initial presentation, as you

MR. TRIGGS: Object to form.

A. Instructions were - they were to be signed

prior to any initial presentation. Now, I'm not - how
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the company or its - what the campany or its people
did, I didn't control. But in most cases, I believe
before there was any discussion, any documentation
sent out or any presentation, I believe the agreements
were secured.

Q. Okay. And you were present at the initial
meeting with Alpine. Was there any -- You said there

was subsequent funding?

A. I don't know if it was the initial
meeting.

0. I take it back.

A. I said one meeting.

Q. You were at one meeting you said, Hank

Powell was at three meetings?

A. I don't know how many they had with
Alpine.

0. Ckay.

A. But I can remember on three occasions, on

approximately three occasions, meeting Hank Powell.
One being a longer meeting, the other two being -- I
don't remember them having any substance to them.
Although I don't think I was present for the entire
meeting.

Q. Did you bill iviewit for your attendance

at Board of Directors meetings?
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A. Yes.

Q. Did you discuss with them beforehand there
would be a charge for your attendance at Board of
Directors meetings?

A. I was asked to attend the Board of
Directors meeting as an attorney, just like I was

asked to do all the other things as an attorney.

Q. Now, who would make that request to you?
A. Sy Bernstein.
Q. Okay. Sy Bernstein made all these

requests to you to appear as attorney for --

A. Well, he wasn't there at every meeting,
but he made it clear from the very meeting that he
wanted me at all meetings, including those, and they
called me over, and he made it clear that he wanted me
to try to be with Eliot at all meetings where Eliot
was making presentations.

Q. Ckay. And this was --

A. At the outset -- Go ahead. Started
anticipating your question.

Q. No. That's okay. These meetings that you
attended, was it from the very outset of iviewit?

A. Well, my - my participation was minimal up
to the time of where it started really ramping up. So

for the first two months, January, February. But
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maybe in March it started really ramping up, and
then - and then that's - it's probably in that time
where Sy made it very clear that he wanted the best of
the best and he wanted people to be with Eliot at all
times and not to be left alone and whatever.

Q. So this was March 2000 is what we're

talking about, or thereabouts?

A. Guessing. Right.

Q. But it wasn't back in September or October
of 19 --

A. Ch, no, not at all.

Q Now, at those -- I'm sorry, go ahead.

A. He set the tone in the Spring.

Q Okay. So March, April of 2000 is when

things started ramping up, according to your
recollection?

A. Right. And he set the tone as to how he
wanted to be represented on what he considered were
very important matters at the time.

Q. Okay. Do you receive billing summaries on
a client-by-client basis as part of Proskauer Rose's
billing structure?

MR. TRIGGS: GObject to the form. What do

you mean?

Q. Generally, do you receive payables and
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receivables journals on each client that you are
providing services to as a means of tracking your
billable time and the progress of a client in payable?

A. We have a series of reports, but I receive
a ledger sheet showing work-in-progress, past dues,
accounts receivable for all - for - cumulative - for
all clients. I mean, on a line by line item. I can
get more detail, if I want. I can ask for more
detail, but it's not broken out -- TIt's not a
singular client. 1It's sheets that come in.

Q. Right. I understand what you're saying.
So it's a computerized printout showing your entire -

if I understand this correctly - your entire client

list?
A. Right.
Q. And then showing aging reports --
A. Right.
Q. -- on receivables that are due?
A. Right. And we have one for

work-in-progress as well, and aged as well.

Q. With the iviewit billing statements, were
there ever any discussions about the balances that
were due on those clients, since you were - since you
were the principal partner in charge of that file?

MR. TRIGGS: Object to the form. What do
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you mean?

Q. Were there any internal discussions within
Proskauer about how to handle the past due amounts on
the iviewit matters?

MR. TRIGGS: And just to be clear, I'm
assuming you're only asking prior to any
discussions regarding pursuing a claim --

MR. SELZ: Correct.

MR. TRIGGS: -- against --

MR. SELZ: Correct.

MR. TRIGGS: Iviewit-- iviewit, because
that would be covered by --

MR. SELZ: I don't want him to disclose
any attorney-client or work product.

MR. TRIGGS: Do you understand the time
frame that he's talking about here? Prior to
where any decision was made to pursue a claim

against iviewit is the way Steve is limiting

question.

A. Of course. Yes.

Q. Okay. And what were those discussions
involving?

A. Discussion says they - we've generated

this much in work-in-progress, we better bill it.

We've generated this much in accounts receivable,
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we're going to have to discuss with them how they're
going to make arrangements to pay it.

Q. Okay. Were there any specific
recommendations that were made that you ever
memorialized in any kind of way to iviewit?

A. Well, you have my correspondence and you
see that there were many things that we proposed and
many agreements that is we had that they felt that
they could fulfill. But the --

Q. Now, I'm sorry, I missed this question
before. I think I've just got to reach one last -
come back to these meetings with Alpine and Huizenga,
Prolow.

Do you recall the meetings that you were
present involving those parties that you made any
representations to anyone concerning the product or
invention or its viability or economic feasibility or
the potential for profit?

A. No.

Q. So you never made any representation to
any party with regard to anything concerning the
invention or the process or however we're going to
describe this particular zoom and pan or enlargement
without pixilation?

A. No, no. I mean, what would I have said?
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What you see is what you get. Lock at - this is what
we have, and this is what the company intends to do.

Q. Was there ever any representation made
that you can recall that the technology, to the extent
that it was going to be protected or was in a soon to
be protected form, would be compensated by royalties
almost immediately?

A. No.

Q. Was there any discussion with regard to
any kind of digital camera usage for the technology

that you can recall?

A. Digital camera usage? Not to nry
knowledge.
Q. Was there ever anything with a Nikon

camera that was presented at any board meeting or any
meeting with investors?
A. Never heard of it.

MR. TRIGGS: Steve, I'm not -- Again, I'm
not going to shut down this line, but how - do
me & favor and explain to me how this line of
questioning has anything to do with the claims
that we've got out there.

MR. SELZ: Well, I think it --

MR. TRIGGS: Whether there was a

presentation regarding a Niken camera? How does
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that have anything to do with what we're here

about?

MR. SELZ: His involvement with the
conduct of the business of the board of
directors. If there was a presentation made and
he was assisting the company, that's something I
guess you're claiming compensation for.

I'm just trying to narrow down times when
he was actually there and the times when he was
actually making or assisting, I should say, the
Board of Directors or the representatives of
iviewit with regard to a presentation to
potential investors.

MR. TRIGGS: With all due respect, I think
you're just pulling a filibuster on topics such
as that. I want to just see if we can advance
it regarding issues that are relevant to the
case.

Q. Now, your earlier testimony, sir, was that
the agreement of the iviewit entities, as far as you
were concerned, was traveling under this September
8th, 1999, engagement letter, engagement agreement, is
that correct?

MR. TRIGGS: Object to the form.

A. I'm not so sure I understand your
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question.

Q. Okay. I believe your earlier testimony
was that the iviewit entities were responsible for
payment to Proskauer Rose pursuant to the terms of the
September 8th, 1999, engagement agreement with iviewit
LIC.

A. Well, I believe they're pursuant to our
oral agreements as well, but I believe that - T
believe that the oral agreements are - are
comprehended by that as well. In other words, I think
you can flush out the oral agreements by that
agreement as well.

Q. Okay. So what was the -- Then I'm
confused. What were the terms of the oral agreements
that you testified to earlier?

A. The terms of the oral agreements is we
would perform services on an hourly basis as we were
asked to perform them.

Q. Okay. And that was --

A, And we started that way, and everyone
acted under those agreements.

Q. And that was your understanding? And
those preceded this agreement or they came subsequent
£o? And when I mean the agreement --

A. Well, this memorialized some of the terms
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of our agreement. It happened to be addressed to one
of the entities, but these memorialized the agreements
that we were acting under with all the parties.

Q. Was Brian Utley involved with iviewit or
any - or the Bernsteins or any of the other parties

prior to September --

A. No, but he was in charge then.
Q. So let me finish the question, if you
could.
MR. TRIGGS: No.
A. I thought that was the finish. I'm sorry.

Q. Prior to his signing this agreement on -
apparently on behalf of iviewit LIC?
A. Well, I don't know when Brian started --
MR. TRIGGS: Let him get the whole
question out.

THE WITNESS: I thought that was the whole

question.

Q. That is the whole question. Okay. Go
ahead.

A. Was Brian Utley -- Prior to him signing

this agreement, was Brian Utley active with the

corporation is what you're saying. Before September

8th, 1999.

Q. Correct.
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A. I believe so. I'd have to go back and
look and see when he started. The company would know
that better than I would.

Q. Who were the oral agreements entered into
with? Specifically, what individuals did you meet
with to discuss these other oral agreements?

A. With the other representatives and members
of the directors, and the Bernsteins primarily because
they were the primary shareholders.

Q. Ckay. So you met with the Bernsteins, you
had an oral agreement with them, and then this - this
agreement came subsequently?

A. Yeah. I don't think the Bernsteins deny
that we had any agreement with them. The - I mean, Sy
has said to me many times that his problem was not -
his fees weren't the problem; his problem was, he
didn't have the cash to pay them and he didn't want to
pay our agreements until he had the cash to pay them.

Q. Well, with regard to this, what I'm trying
Lo ascertain is, because part of this complaint has

alleged quantum meruit, so the value of the services

provided.
A. Right.
Q. And generally quantum meruit in a written

contract are mutually exclusive. You can't get one if
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with regard to this written agreement which was
attached to the prior form of the complaint.

So it's your position from my
understanding, sir, that this - these prior oral
agreements with the Bernsteins were merged into thig

1959 agreement signed by Brian Utley?

A. I didn't say they were merged in.
Q. Okay.
A. I said that I believed we always had the

oral agreements, and I expected to be paid, and we had
an understanding with them that we were going to be
paid. They requested, we continued to render
services. And that was far past the September date.

I mean, into October, November, Decemnber. They didn't
stop asking for services on all of their items.

What I am saying is, we attempted to flush
out more and memorialize on what basis, at least as to
one of the entities, and that's all that - all that
was, as to one of the entities, so that everyone
understood the basic terms and conditions.

It was signed at that time because a lot
of housekeeping items were being taken care of because
they finally had management in there. Sy wasn't
attending the management day-to-day. Eliot was

inventing day-to-day.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

110

So I mean, the great happenstance that
they signed some agreement at that time just when
Mr. Eliot came, he was attending to a lot of
housekeeping details. Not just with us, but many,
many, many of them that had been left because they
didn't have management until that time.

Q. Ckay. Well, I'm just - again --

A. I leave it up to my lawyer to talk
whether - pleading in the alternative ag to quantum
merit or contract.

Q. That's fine. I'm just curious, though,
did Proskauer Rose consider this an enforceable
agreement?

MR. TRIGGS: Object to form. What are you

referring to as this?

MR. SELZ: The Exhibit 1 to the - or

Exhibit A to the initial complaint filed in this

matter.

MR. TRIGGS: Object to form.

Q. Let me put it this way. When you signed
this engagement agreement on behalf of Proskauer
Rose -- And let me strike that. Let me go.

Back. Were you authorized on behalf of

Proskauer Rose LLP to sign an engagement agreement

with iviewit?
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A, Yes.

Q. And is that authorization the basis for
your authoring this letter to Brian Utley of iviewit
LIC dated September 8th, 1999, and attached to the
initial complaint filed in this matter as Exhibit A?

MR. TRIGGS: (Cbject to form. You just
lost me there, Steve.

MR. SELZ: Okay.

THE WITNESS: Yeah, I lost him, too.

Q. Was your authorization to engage -- Was
your authorization by Proskauer Rose to sign a
retainer agreement or engagement letter on behalf of
Proskauer Rose the basis for you sending this letter
Lo Mr. Brian G. Utley at iviewit LIC?

MR. TRIGGS: Object to form.

Q. Again, which is attached to the complaint
as Exhibit A.

A. I'm still not sure I understand.

Q. Want me to break it down for you?

A, T still don't understand your question.

Q. My first question to You was were you
authorized.

A. I am.

Q. And you said yes. And then T said, was

that the reason why or was that the basis for your
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being able to send out this letter.

A. Well, it's certainly not the reason why
because I'm authorized. Was it the basis for sending
out the letter?

Q. You were acting --

A. I can't tell you what the basis was for
sending out the letter.

Q. Is it a fair statement then, sir, that
when you sent this September 8th, 1999, engagement
agreement to Brian Utley, that you had been authorized
to do so by Proskauer Rose?

A. Yes.

Q. And that that engagement letter or
engagement agreement contained the terms upon which
Proskauer Rose was willing to accept representation of
iviewit LILC?

A. Yes.

Q. And that it was sent to Mr. Brian G. Utley
with the intent that he execute it on behalf of
iviewit LIC?

A. Yes.

Q. Now, were there other entities other than
iviewit LIC that existed at that time?

A. I don't know. I'd have to go back and see

when they existed and when they didn't. Some other
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entities did exist at that time.

Q. Can you explain to me, sir, why none of

those other entities were listed on this engagement

agreement?
A, No.
Q. Was Mr. Utley your sole contact at this

point in time, September 8th, 1999, for this kind of,
as you said, housekeeping matters at iviewit?

A. For housekeeping matters. But, no, not
sole. We still talked to Sy and Eliot about certain
things.

Q. Were any correspondence or engagement
agreements similar to this - strike the
correspondence - engagement agreements similar to this

sent to either Sy Bernstein or Eliot Bernstein at the

same time?

A, I don't know.

Q. How long have you known Brian Utley, sir?
A. Known him since approximately 1990.

Q. 1990? And --

A. I mean, around there.

Q. And how do you know Mr. Utley?

A, I knew him socially first. I knew him
primarily through a mutual friend, and we sat on some

philanthropic organizations' boards. That's how I
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know him --

Q. Okay .

A. -- primarily.

Q. And who recommended Mr. Utley to iviewit?
MR. TRIGGS: Object to form.
THE WITNESS: Shall I answer that

question?
MR. TRIGGS: Sure. If you can.

Q. Let me rephrase it first. Did you

recommend to Sy Bernstein or Eliot Bernstein that they

€ngage Mr. Utley as an employee of iviewit?

A. No, I introduced him.

Q. Ckay.

A. And T said -- I introduced him.

Q. And how did you introduce Mr. Utley?

A. Well, Sy was - was saying that he had to

get someone to run his company, and as was Jerry Lewin
and as was, I think, everyone, although I didn't
recall talking to everyone, but - and so he - he had
said, if you know anybody, and he didn't say it I'm
sure to just me, we're out locking for someone to run
the company. Eliot's got to do what he does best over
here and we need someone to run the day-to-day
affairs, and I think he may have considered even other

alternatives. People from his family or whatever.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

115

Q. Ckay.

A. So --

Q. So you introduced Mr. Utley to Sy and
Eliot?

A. I said to -- I happened to run into

Mr. Utley and I said, gee, there's this company run by
these nice folks and they have what appears to be
something unique, at least as you look at it in - in
its field, and would you have any interest, and he
said he may, but he'd have to examine it closely and
talk to the people and the principals and that.

And I went to Sy Bernstein and I said, I
know of a person. I don't know whether he'd have
interest or not. He said he may if he meets and
discusses it with you. But he'd have to review the
technology very closely, and - and I said, do you have
any interest. This is who he is. He's a social
friend. And he is a - he is a - he - he's well - well
respected in town and he's a - he was former site
manager of IBM.

So he's an older gentleman, has depth of
experience. I know he's had other big jobs at IBM,
but T don't know exactly what they have been. You
know, you'd have to see if he's a good fit for you and

scrutinize him and go from there. He said, ves, I'd
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have -- They said, yeah, we'd like to meet him.
MR. TRIGGS: All right. Just to be clear,
I think the question that was asked is whether
you introduced Brian Utley to Sy Bernstein.
That -- So all I'm saying is if you can --
THE WITNESS: The answer is yes.
MR. TRIGGS: -- focus on the question he's
asking --
THE WITNESS: Okay. The answer --
MR. TRIGGS: If he wants to ask you a
follow-up, he will ask you a follow-up.
MR. SELZ: Exactly. So I don't get blamed
for this one, I mean, I understand Oobviously
I've got a - you know, if your client wants to
explain, he's entitled to explain.
THE WITNESS: Okay. The answer is yes.
MR. TRIGGS: I think Chris, in all
fairness, is trying to speed up the process by
anticipating your follow-up, but just focus on
what he's asking you.
MR. SELZ: Thank you.
Q. (By Mr. Selz) Now, when you first knew
Mr. Utley back in 1990 he was working for --
A, IBM.

0. -- IBM in Boca Raton?
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A. Uh-huh. He was the site manager, or the
equivalent of the title.

Q.’ And when you introduced him to Sy and
Eliot Bernstein, do You know what he was doing at that
point in time?

A. He was working at a - and ruming a - g -
what could we call it, a company that wag
manufacturing - developing and manufacturing greens
cutting equipment. TIt's called Diamond Turf, T think.
Or something like that.

Q. Do you know if he was terminated from his
Job at Diamond Turf or did he leave voluntarily?

A. I don't know which.

Q. At the time that he took the job with
iviewit, do you know if he was Jainfully employed at
that point or not?

A. No. I don't know if he was still employed
by Diamond Turf or not.

Q. Did you ever see Mr. Utley's resume?

A. I don't recall if he was -- Did I ever gee
his resume? Not to my recollection.

Q. Did he ever provide you with any
background information?

A. He could have, but I don't recall it.

Q. C.V. or anything of that nature to give to
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the Bernsteins?
A. I don't recall.
Q. Are you aware of any patents that

Mr. Utley holds?

A. No. No, I'm not.
Q. Have you ever -- I'm SOrry, go ahead.
A. I'm not aware of anything other than if he

referenced patents in his own deposition, but I

didn't - I didn't follow that closely in his

deposition.

Q. So you - you read a transcript of his
deposition?

A. Yes.

Q. Now, with regard to hig - I'll take

Mr. Utley's employment by iviewit, have you ever
represented Mr. Utley personally in any matters?

A. We formed a corporation for him in - I
believe in 1993.

Q. Do you recall the entity, the corporation?

A. I think it was a consulting corporation.

We just formed it. T mean, we just formed it. That's

all we did. p 188-119 line 23-1 There was also a matter of giving a.dvice regarding a credit ca;c
guaranteed by Utley that was unrelated to Iviewit and billed separately to Utley - ad
Q. Right . |recollection
A. We didn't do any more work for him.
Q. Just formed the consulting corporation?
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A. Right .

Q. Did you ever advise anyone at iviewit
other than, cbviously, Mr. Utley, who knew that you
had represented him in the past, that you had

represented Mr. Utley at one point?

A. No.

Q. Was there any - any question of any
conflict?

A. No.

Q. Was there any employment agreement signed

by Mr. Utley between Mr. Utley and iviewit?
Yes.

A,
Q. And who prepared the employment agreement?
A,

Proskauer.

Q. And did you not think that potentially

posed a conflict?

A, No.

Q. And who did you represent in the

preparation of that employment agreement?

A. The company. We did not represent
Mr. Utley.
Q. So there was no waiver of conflict, no

conflict letter, nothing went out with regard to

Mr. Utley and iviewit?

A. No.
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MR. TRIGGS: OGbject to form.
Q. Did Proskauer assist Mr. Utley in
prosecuting any patents or having any other

intellectual properties protected by copyright or

trademark?
A, No.
Q. Are you aware of any claims by Diamond

Turf that Mr. Utley improperly received intellectual
properties or patented them that belonged to Diamond
Turf?

A. Aware that --

Q. Mr. Utley is alleged to have improperly
received or taken intellectual properties of Diamond
Turt.

A, By Diamond Turf? No.

Q. Okay. On the amended complaint -- [Why are exhibits missing?

MR. SELZ: Let's get this marked.
(Thereupon, said document was marked as

Defendant's Exhibit Number 3 for identification

by the reporter.)

Q. All right, sir. We had an earlier
discussion regarding the original complaint filed in
this action. You now have before you what's been
marked as Defendant's Exhibit Number 3, which is

docket entry number nine in the court file. It's the
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amended complaint. I'm going to reference you to
paragraph 15, which is Count I. And paragraph seven,
which is the factual background.

Now, the allegations of paragraph seven
say prior to the commencement of this action,
Proskauer entered into an oral agreement with
defendants --

A. Right.
Q. -- to provide legal services on their
behalf.

Who were these oral agreements entered
into, and which entities were they entered into for?

MR. TRIGGS: Object to the form.

Q. Well, let's break it down. With whom did

Proskauer enter the oral agreements for serviceg?

A. With officers of - of - of each of the
companies.

Q. Okay. Which officers and which companies?

A. Well, whatever officer came in and said I

need this work done. I mean, when they requested
work, we said, fine, we'll do the work.

I mean, from the very beginning we had an
understanding with the Bernsteins that they would be
coming in, they would be having work. No one knew

what the structures were going to be, but whatever
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those structures would be, they'd pay for it.

Q. So it was --

A. I suppose you'd say the Bernsteins,
technically.

Q. SO my understanding from your testimony

just now is that someone came into your office, it was
an officer of the corporation --

A. Well, they gave us work. But at the
inception of the project, the Bernsteins engaged us,
said, fine, let's commence work. We started work.
They brought in projects. We accepted the work. We
did them. We didn't differentiate between - because
of we were changing things to protect them or because
certain corporations were set up for tax purposes or
for others, we didn't differentiate between them.

We - we - when a project had to be done and - and that
project came in, we did it.

Q. Did you open up separate files for each
one of these separate entities?

A. I'd have to lock and see what we did.

You mean, a separate file for iviewit
Holdings, Inc., a separate file for iviewit
Technologies, Inc.?
Q. Yes.

A. The files may have been opened for - for
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organizational purposes, but not for billing purposes.

Q. So --
A. To retrieve the information on a timely
basis so -- But I don't know. The answer may be no.

The answer may be just - they may just be all under
one big file and still broken down. I'd have to see

the filing system.

Q. Now, going back to my question, I'm just
trying to get an answer on this particular point. You
indicated that you had met with officers and
directors, you said Sy and Eliot Bernstein, or some
other officers or directors of these entities.

A. Well, they were the initial clients, I
mean, before they delegated some of their
responsibilities away.

0. Okay. Now, Sy and Eliot Bernstein when
they first came into your offices, you indicated none

of these corporate entities had been formed, is that

correct?
A. I believe that's correct.
Q. Because your offices were the offices

responsible for the initial formation of the iviewit
entity, is that correct?

A. Right.

Q. Do you have any idea approximately how
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long after the initial meeting with Sy and Eliot
Bernstein these corporations were formed?

A. These meaning these three?

Q. These three, which is iviewit.com, Inc.,
iviewit Holdings, Inc., iviewit Technologies, Inc.

A. Well, it's a difficult question in that
some - there were some name changes. So some of these
may have been in existence by a prior name and through

merger picked up this name.

Q. Ckay.
A. So - but they were formed between January
p124 111-18 | do not have a recollection of when companies were formed without

and June. reviewing the exact history of each Company. - Clarification

Q. January and June of?

A. '99.

Q. Of '99.

A. Right. Now, some may not have been

formed - I mean, some were formed sooner rather than
later.

Q. So the initial discussions that were had,
the oral agreement that's referenced here in Count I,
and referencing back to paragraph seven, occurred
prior to the formation of these entities. TIs that
what you're saying?

MR. TRIGGS: Object to form.

A. Yes.
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long after the initial meeting with Sy and Eliot
Bernstein these corporations were formed?

A. These meaning these three?

Q. These three, which is iviewit.com, Inc.,
iviewit Holdings, Inc., iviewit Technologies, Inc.

A. Well, it's a difficult question in that
some - there were some name changes. So some of these
may have been in existence by a prior name and through

merger picked up this name.

Q. Okay.

A. So - but they were formed between January
and June.

Q. January and June of?

A '99.

Q. Of '99.

A Right. Now, some may not have been

formed - I mean, some were formed socner rather than
later.

Q. So the initial discussions that were had,
the oral agreement that's referenced here in Count I,
and referencing back to paragraph seven, occurred
prior to the formation of these entities. Is that
what you're saying?
MR. TRIGGS: Object to form.

A. Yes.
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Q. Okay. And that's the claim for the
contractual basis for Proskauer Rose's --

A. A portion of the claim. But I mean, it
was reinforced on a consistent basis because they
continued to bring us legal work, and it was the same
people who continued to come in and request that the
work be doﬂe and continued to extract legal services
from us, even to the point of forming these
corporations. They were advised on a - on a weekly
basis as to what was going on. Came in and were part
of it. The bills, detailed bills, reflect that.

Q. The first billing statement that's
attached to the amended complaint is January 31st,
2000. Do you have any reason to believe there was any
balance of fees due and owing prior to this statement?

MR. TRIGGS: OCbject to form. At what
point in time?

Q. From the inception of any services
provided to --

MR. TRIGGS: Same cbjection.

A. Could you please repeat that?

Q. Sure. Okay. Attached to the amended
complaint as part of Exhibit B is a statement dated
January 31st, 2000, invoice number 343838, showing a

total due of $85,315.54.
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A. Right.

Q. Was this invoice submitted or, strike
that, was this invoice attached to the amended
complaint because it's the first invoice in which
monies are due from or alleged to be due from
iviewit.com, Inc., to Proskauer Rose?

A. I don't know.

Q. There are apparently earlier invoices,
aren't there, sir?

A. It would appear from the February bill
that there are earlier invoices.

Q. And the earlier invoices showing a balance
Oor remaining balance due, is that correct?

A. Right. But I don't know. Our ledgers as
to what bills were paid and that would speak for
itself. I don't - I don't have those.

Q. So those ledgers would reflect how the
payments were applied?

A. Correct. As would the correspondence to
the company, because when a bill was paid, we would -
it's our normal practice to send out a letter saying
we received a certain amount of money and this is how
it's been applied.

Q. And did you do that with regard to the

iviewit matters?
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A, I'd have to review my correspondence. But
that would be our normal protocol.

Q. So if I understand your testimony, sir,
your position is that this oral agreement referenced
in the factual background, paragraph seven, is
something that continued through the formation of
these new entitieg?

A. Yes.

Q. Even though it was entered into prior to
the formation of the entities themselves?

MR. TRIGGS: Object to the form.

A. Yes.

Q. If that was the case, sir, then why was it
necessary for you to write or, strike that, for you to
provide a written engagement letter or why did you
feel it was necessary for You to provide a written
engagement letter to iviewit LLC which was attached to
the initial complaint?

A. I don't remember.

Q. So you felt you had an oral agreement

which you felt traveled for all the entities, is that

correct?
A. Right.
Q. But then sometime in September, around

September 8th, 1999, you determined that it was
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necessary to have a written engagement agreement.

A, Well, we determined that we were going to
secure a written engagement letter. Right.

Q. And --

A. And I don't remember the exact reasoning
other than the fact that perhaps -- I don't know the
exact reason. I don't recall the thought process.

Q. So in your mind, was that written

engagement agreement superseding the oral agreement?

A. No.

Q. So the oral agreement still stayed in
place?

A. Right.

Q. Did the oral agreement no longer apply to

iviewit LLC?

A. I didn't think about it.

Q. Well, you must be a detail guy because you
do transactional work. So focus on details is
important in transactions.

A. Absolutely.

Q. Is there some reason why you did not focus
on that detail in this particular situation?

A. It was an administrative detail that I did
not focus on.

Q. Was that your same explanation for why it
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only included one entity?

A. I don't know why it only included one
entity.
Q. Is there anyone else in your firm other

than yourself who would be responsible for matters
concerning the billing or payment on this particular
file, the iviewit files?
MR. TRIGGS: OCbject to form.
Q. Let me strike the question. Did anyone

direct you to get an engagement agreement from iviewit

LIC?

A. No.

Q. And you undertook that on your own
authority?

A. Yes.

Q. How long had Mr. Utley been engaged with

iviewit at that time?

A. I don't know.

Q. Now, you had earlier testified that there
were some questions raised in some of these billing
statements, is that correct? One in particular I
think you said?

MR. TRIGGS: Form.

A. Right.

Q. Was there ever any --
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A. I think T said two in particular.

Q. And I think you said that had been
addressed with the client?

A. The one - the one time that certain
entries were - one statement that were raised by
Mr. Utley, we sat down, went over them and addressed
them and made whatever modifications we felt
necessary. Yes.

Q. And what were those modifications that

were made?

A. I don't recall.

Q. Was it an adjustment to the amount of the
bill?

A. I'm sure it was.

Q. Did anyone else -- Strike that. At these

board meetings that you attended for iviewit, were
there ever any board members who expressed concern as
to the amount of the billing statements by Proskauer?
A. Not in my presence.

Q. No one ever mentioned that they were
concerned about the amount of money that was being

spent with Proskauer for legal services?

A. You're talking about at the board
meetings?
Q. At board meetings.
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No.

Now, you have known Mr. Utley since 1990 I

think you testified to.

A.

Q.

Right.

Do you know him socially or how do you

know him exactly?

MR. TRIGGS: Object to form. Asked and

answered.

A.

Yes.

Q.
A.

Q.

Socially. Well, I know him socially.

Are you --
Primarily.

Do you serve on any committees together,

any boards together, anything of that nature?

s

P 0

A.

MR. TRIGGS: Asked and answered.
Not any longer.

Did you in the past?

Yeah.

And where was that?

Well, we served on the board at the

Florida Philharmonic in the early '90s together. And

we served on the board of the FAU Foundation, Florida

Atlantic University Foundation, in recent history.

Q.
A.

What's recent history?

Well, he's been on for some time. I have
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been on, I don't know, for the last four or five

years. But he doesn't serve any longer on that board.

Q. Why doesn't he serve any longer, if you
know?

A. Because he's moved.

Q. Moved to?

A. Minnesota.

Q. Minnesota. Okay.

You need some more to drink?
A. No, I'm all set.
Q. Okay. Now, cne of the damages alleged in

the complaint is titled prejudgment interest. Is
there any contractual basis that you can point out to
me, any oral agreement, or in the engagement letter,
that would provide for prejudgment interest?

A. I can't point it out.

MR. TRIGGS: Object to form.

Q. Okay. Let's restate it. Was there ever

any provision in the oral agreement between Proskauer

Rose and iviewit with regard to payment of prejudgment

interest?
A. Not to my knowledge.
Q. Was that ever memorialized with regard to

prejudgment interest in the engagement letter which

you pemned in September 8th, 1999?
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A. Not to my knowledge.

Q. Does the engagement letter say anything
about the right to recover attorney's fees, should it
be necessary to bring legal action against iviewit for
the fees due and owing?

A. No.

Q. Was that ever part of an oral agreement
that you have alleged as a basis for the cause of
action in this complaint?

A. No.

MR. TRIGGS: Steve?

MR. SELZ: Yeah.

MR. TRIGGS: On that point, I just want
to -- I'll say it out of Mr. Wheeler's
presence, if you prefer, I leave that to you,
but on that subject, as I'm sure you're aware --

Do you want Chris to leave for this little
piece? I leave it to you completely.

MR. SELZ: No, you can have him here.
Doesn't matter.

MR. TRIGGS: 1It's just -- I mean, I think
both the complaint and the amended complaint
reveal, the basis for fees is not a - by
contract. It is by --

MR. SELZ: Right.
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MR. TRIGGS: =-- 57.105. So why spend the

time going over whether it's contained in a

written or oral contract. Clearly, if it was,

we'd be suing you for it.

MR. SELZ: Well --

MR. TRIGGS: Relating it back to
prejudgment interest, it's a legal issue. It's

a -- You know.

MR. SELZ: Okay.

Q. I got to refer you back also to Exhibit 2,
which is again that engagement letter, second page.
I'm going to direct you to the - I guess it's going to
be the third full paragraph from the top? It starts,
we may from time to time? There is a one sentence
paragraph effectively in the middle there.

A. Uh-huh.

Q. Okay. Were there ever any -- Based on
that paragraph which says that you can - you may
either request or your own initiative provide you with
an estimate of fees or costs, was that ever done in
any situation concerning the services provided to
iviewit?

A. I can't remember, but there may have been
in 2000, there may have been an inquiry as to how much

do you think this is going to cost, and we would tell

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

135

them when they were trying to watch their costs.

Q. Was -- p135 I3 Eliot should be Utley - reason = typo

A. Mr. Eliot was trying to be very
conscientious and watch the costs.

Q. Were you ever told that Mr. Utley was
limited or had a legal, a monthly legal budget of
$5,0007?

A. No.

Q. When you and Mr. Utley met socially, did
you ever discuss the business of iviewit?

A, Discuss the business? Sometimes.

Q. Did you ever discuss the situation
regarding the attorney's fees?

A. No.

Q. Did you ever discuss anything concerning
any services provided by Proskauer Rose to iviewit?

A. Well, in the sense that all his

business -- In the sense that we provided services for

all of his business, it was cbviously ves.
Q. Did anyone ever advise you that iviewit
was -- Strike that.
All right, sir. I'm going to direct you
to the same question I had with regard to the
complaint in this matter, and that is the breach of

contract count and the quantum meruit count. And
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again my question relates to the fact that both
sections, both quantum meruit and a breach of
contract, recite the sum of $369,460.97 being due and
owing.

MR. TRIGGS: What's your question?

Q. My question is, is it your position that
the oral contract or the written contract and the
quantum meruit counts are for the same services?

MR. TRIGGS: Object to the form. Also,
objection to the extent you're asking a legal
conclusion of him.

Q. Let me rephrase it. The breach of
contract count, sir, calls for damages of $369,460.97.
Is that true and correct?

A. Yes.

Q. What services are those related to? Are
they related to the services set forth in Exhibit B to
the amended complaint?

A. That was -- They relate to the services
for all unpaid invoices which we have - all invoices
which remain unpaid.

Q. Okay. And with regard to Count IV, the
quantum meruit count?

A. They relate to the same.

Q. They relate to the same services?
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A. (Witness nods.)

Q. Okay. Do you have any reason to believe
that those services are distinguishable in any way
from one another, the ones under the quantum meruit
and the contract count?

A. I don't know the answer to that.

Q. Well, they both reference Exhibit B. Is
that -- Is that what you're saying? I don't know.

MR. TRIGGS: You got a question there,

Steve?

MR. SELZ: Yeah, I'm going to come up with
one. Give me a minute while my brain fades.

Q. Okay, sir. So if I understand it, then,
the invoices attached to Exhibit B are the basis for
both the quantum meruit count and the breach of
contract count, is that correct?

A. Yes.

Q. And there are no other invoices, to your
knowledge, which would be claimed under either one of
those two counts. 1Is that also correct?

A. Let me look. Well, I guess I'm confused.
Where does it reference in the quantum meruit, Exhibit
B?

Q. It doesn't. That's what I'm trying to

find out. And maybe I misspoke earlier. I think what
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it does is --

MR. TRIGGS: And again, Steve, I have a
little - want to try to speed us along on this
part. 1I'd like to do it without -- Again, I
leave it to you on that point. If you want
Chris here, fine, if you don't, that's fine,
too, but I think I can short circuit your
questions regarding quantum meruit versus breach
of contract.

THE WITNESS: I can throw away my can
here.

MR. TRIGGS: Yeah, why don't we do that.

MR. SELZ: Here.

THE WITNESS: I can go to the bathroom.

(Thereupon, the following proceedings were
had out of the presence of the witness.)

MR. TRIGGS: Just put this on the record.
I'm not taking shots at you. You know we're
allowed to plead alternative pleadings.

MR. SELZ: Yeah, I know.

MR. TRIGGS: And if you look at what
actually is contained within the quantum meruit
claim, it does not rely on any alleged
agreement. It just goes paragraphs one to six,

and then it picks up with paragraph 33.
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MR. SELZ: Right, but it's the same exact
amount, 369,460.97.

MR. TRIGGS: All I'm saying is, you know
we're allowed to plead alternative theories. We
believe we have an enforceable agreement with
all the three entities we sued. We also
believe, if there is some conclusion to the
contrary, we're entitled to be paid the value of
the services rendered, and the value of those
services is 369,000 and change.

So I'm happy that Chris has stepped out.
I don't want you to think that I'm coaching him
in that regard. I don't think we're really
advancing the process by trying to trip him up
on legal theory of --

MR. SELZ: No. I'm just trying to find
out what the basis is to make sure there is no
misunderstanding on my part, because you didn't
reference the Exhibit B or the services
provided.

MR. TRIGGS: I think if you would just
loock at the - what we proposed as the pretrial
stipulation that we were due to have filed
yesterday that that would make it clear that

we're not trying to double dip and we're not
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seeking a total of seven hundred some odd
thousand, if that's the question. We're just
not doing that. We have no intention of doing
that.

MR. SELZ: Okay.

MR. TRIGGS: So -- Let's see if we can
grab him here.

(Informal discussions off the record.)
Q. (By Mr. Selz) Okay. Now, the --

MR. SELZ: This is number five I think
we're up to?

(Thereupon, said document was marked as
Defendant's Exhibit Number 4 for identification
by the reporter.)

Q. (By Mr. Selz) Okay? Mr. Wheeler, with
regard to the engagement agreement, that was with

iviewit LLC, is that correct?

A. The written engagement agreement.

Q. Correct.

A. Right.

Q. And there was - your earlier testimony was

there was no other written engagement agreement with
any other entity, is that correct?
A. Not that I'm aware of.

MR. TRIGGS: Object to the form.
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Q. Was there any other written engagement
agreement with any other iviewit entity?

A. Not that I can recall.

MR. SELZ: See? We can avoid that.

MR. TRIGGS: If you want me to clarify,

I'll clarify, but I don't think that's right.

Q. Okay. So, at this point in time, are you
aware of the status of iviewit LIC?

A. No.

Q. Do you have any files or records as to the
current status of iviewit ILIC?

A. No.

Q. Okay. Are you aware that iviewit LIC has
been dissolved?

A. Am I aware of that? No, I'm not.

Q. Okay. What's been presented to you as
Defendant's Number 4 is a printout from the Florida
Department of State showing a revocation for annual
report on iviewit LIC.

Have you seen annual report notices like
this or, rather, printouts from the Florida Department
of State before?

A. Not in this exact format, but, yes.

Q. Do you have any reason to believe that

this is not a true and accurate reflection of the

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

142

current status of iviewit LLC?

A. I have no reason to believe that.

MR. BERNSTEIN: Excuse me, what exhibit is
that?

MR. SELZ: That's number four.

MR. BERNSTEIN: In which, the complaint?

MR. SELZ: No, no. This is a separate
shéet. It's a separate sheet pulled off from
the’Florida Department of State.

MR. BERNSTEIN: Okay. On the iviewit LLC?

MR. SELZ: ILLC. Correct.

MR. BERNSTEIN: No dot-com LIC?

MR. SELZ: Correct.

MR. BERNSTEIN: Okay. Thank you.

Q. So, sir, assuming that this statement is
correct and that iviewit LLC is no longer an active
and validly existing corporation under the laws of the
State of Florida, the con - or the engagement letter
between Proskauer Rose and that corporation, iviewit
LIC, does that - does that call that into question in
your mind?

A. Call what into question?

MR. TRIGGS: Objection to the form.

Q. The engagement agreement and the

continuing validity of it. Bear with me.

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

143

MR. TRIGGS: Object to the form.

Q. Go ahead.

A. In our amended complaint, I'm not so sure
we even are referring to this agreement anymore, are
we?

Q. No. You're not.

A. So why would it - why would it change my
mind about anything?

Q. That's what I'm asking you, if it does.
If it doesn't, then you say no, it doesn't.

A. It doesn't.

Q. Okay .

MR. TRIGGS: Are you suggesting that the

Bernsteins should be sued as last directors

there?

MR. SELZ: 1It's up to you guys. Not me.

You choose your causes of action. Not me.

Maybe you want the trial stricken and the matter

stricken to amend the --

MR. TRIGGS: Give me justice.

MR. SELZ: 1In one way or another.

Okay. Okay, now we're up to five.

(Thereupon, said document was marked as
Defendant's Exhibit Number 5 for identification

by the reporter.)
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MR. BERNSTEIN: Can I ask that everybody
speak up? It's very hard to hear.

MR. SELZ: Sure, Eliot.

MR. BERNSTEIN: Thank you.

THE WITNESS: Okay.

MR. TRIGGS: Let's just switch here so --
Q. (By Mr. Selz) Okay. This is an invoice

or statement dated June 18th, 1999 --

A. Right.

Q. -- to iviewit Corporation.

A. OCkay.

Q. Is iviewit Corporation one of the

defendants in this action, sir?

A. I don't believe so.

Q. Now, you had indicated to me that when you
initially met with the Bernsteins it was Al Gortz who
had referred or been referred the case?

A. Correct.

Q. Okay. I'm showing - here's a - this
billing statement which is dated June 18th, 1999,
starts out with an entry in January of 1999. 1Is that
the first entry of services, to the best of your
recollection, in this matter?

A, I believe so. I can't tell if this is -

is - if this is page 2 or there's another page that
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should be in here. I suppose the face page is page 1.
This is page 2. But to the best of my recollection,
that's probably the first entry.

Q. Well, was the name of the entity formed
iviewit Corporation?

MR. TRIGGS: Object to the form.

A. I'd have to be - go back and check.

Q. Well, let's go through the -- I don't know
if the entries are going to give you any --

A. They don't help me.

Q. Don't help your recollectiom.

A. No, they don't, except they're corporation
documents. Iviewit Corporation formation documents.
So iviewit as iviewit.

Q. Well, let's go down to the entry for
January 13th, 1999, entry by R. Foster. Who is R.
Foster? 1It's on the first page.

A. R. Foster was a paralegal.

Q. Okay. So his time would be billed at what
rate?

A. It would be billed at whatever the rate
for paralegals was at that time.

Q. So that entry January 13th, 1999,
preparation of Articles of Incorporation, bylaws and

organizational minutes for iviewit Corporation --
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Oh, all right.
-- does that refresh your recollection?

Yes.

© » o ¥

How about the next entry? I mean, we
talked about the fact that you were doing
transactional work and involved with the business
side. You indicated in your earlier testimony you had
nothing to do with regard to the intellectual property

side or the transactional side of the whole

transaction.
A. That's correct.
Q. I'm looking at an entry dated January

14th, 1999, for a half hour. I'm assuming .5 is a
half hour billing increment time?

A. Right.

Q. Follow up on status on intellectual

property review and iviewit Corporation new

incorporation?
A. Right.
Q. What intellectual property review were you

involved with?
MR. TRIGGS: Object to the form.
Q. What did you review in that billing
statement in that particular entry, sir? What did you

do in that particular entry?
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A. Well, I can't tell you exactly what I did
a couple of years ago, but this would reflect that
this was logistics. I was -- On the status of the
intellectual property review. In other words, how
were we going to handle the review of the intellectual
property matters. And you can't tell as to what
portion of this component relates to that and what
portion of that relates to new incorporation. I mean,
it was all built into one bundle. But cbviously, I
was make an inquiry as to how we were going to handle
that.

Q. And who were you making that inquiry to?

A. It doesn't say.

0. The follow up on new corporation, would
that have been intermal within the firm?

A. Yes.

Q. Do you have any reason to believe the
follow-up on the intellectual property would have been
made to any other party besides within the firm?

A. | Well, it's internal right now because it
hadn't been referred out yet.

Q. How about, who is G. Goldman? 1Is that a
member of the firm as well?

A. That was an associate. I'm sorry -- Yes,

that was an associate.
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Q. Gregg Goldman?
A. Gregg Goldman.

Q. Okay. I'm referring you to the entry of

January 26, 1999.

I did

A. Which one?
Q. January 26, 1999.
A. Right. I don't know Mr. Goldman. I mean,

not talk to Mr. Goldman, that I can recall.

MR. TRIGGS: Again, Steve, on this topic,
I'm not going to instruct Mr. Wheeler not to
answer based on relevancy, but you know that
this June 18 statement is not an invoice that we
contend is unpaid and doesn't form the basis of
our claims. So you're again not covering topics
that are relevant to the case.

MR. SELZ: Well, I think I'm covering a
topic which is relevant. Based on his earlier
testimony, there were no issues concerning
patents and the only scope of Proskauer's work
was simply transactional or with regard to
trademark or copyright, which is what his
earlier testimony was.

MR. TRIGGS: If your bottom line
suggestion is that Proskauer did any improper

patent related work, as you know, that subject
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was dealt with --

MR. SELZ: Well, but --

MR. TRIGGS: -- by means of a motion in
limine.

MR. SELZ: Wait, is this a speaking
ocbjection, then?

MR. TRIGGS: No.

MR. SELZ: Okay.

MR. TRIGGS: I'm pointing out the law on
this piece and the status of this case.

MR. SELZ: I understand that. But I
certainly have a right to inquire as to whether
or not he was mistaken in his earlier testimony
about the scope of Proskauer's representation of
iviewit or not. And I'mnot - I can't be
limited because of his earlier testimony.

MR. TRIGGS: Look, and like I said, I'm
not instructing him not to answer. All I'm
telling you is, as I indicated earlier, that I
think a day is fair with Mr. Wheeler, and choose
your time wisely.

A. Goldman is obviously an associate who
worked for us and was, I'm sure, in coordination with
Ms. Robbins working on locking at the business plan to

see how we should approach, whether there was
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something we could get our arms around that could be
patented. It hadn't been decided how it was going to
be handled vyet.

Q. Okay.

A. I mean, identifying whether it was even
worthwhile. And obviously they conducted on line
Internet search, even seeing if there were -- I'm not
exactly familiar with how they - what they do on line
on their Internmet searches, but they loock for
conflicts and they look for - look for -- They look -
they - they research and lock for items whether it
seems like it's been handled before. But I can't - I
can't speak in detail to it because I'm not an expert
in that area. So that's ocbviously more logistics on
that.

Q. Okay. How about on the next page, page 3

of that statement, January 28th, 1999, A. Cortz?

A. That's my partner.

Q. Okay. That's Al Gortz?

A. Right.

Q. . 757

A. Right.

Q. Ken Rubenstein call, looks like CF, call
from?

A. Conference --
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Q. Conference?

A. -- with Mara Robbins regarding the
confidentiality agreement. So Mr. Gortz had a
conference with Mara Robbins as to the confidentiality
agreement. He also had a conference with Eliot
Bernstein and Ken Rubenstein, perhaps introducing
them.

This again was all at the initial stages,
saying this is a new client, we want you to know him,
we're probably going to - he's probably going to be in
touch with you, and we're going to have some issues to
review here.

Q. How about the 02/01/1999, conference as to
status of intellectual property work?

A. Well, yeah, that --

MR. TRIGGS: What's the question?

MR. SELZ: I want him to see if he can

explain the entry.

Q. What intellectual property work were you

talking about in that particular entry?

A. I don't know.

Q. Don't have any recollection of what it was
for?

A. No.

Is there any place where there would be a
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more complete description of the service provided?
A. No.
Q. How about on 2/16/99, .25, conference with

Mr. Bernstein, call to Mr. Rubenstein. Is that Ken

Rubenstein?
A. Yes.
Q. Can you recall what you spoke to

Mr. Rubenstein about?

A, No.

Q. I didn't think so. How about the next two
entries down, 2/17/99, .25, call to Mr. Rubenstein re:
patent advice?

A. Right.

MR. TRIGGS: What's your question?

Q. Do you recall what that entry involves or

what - what you would explain to Mr. Rubenstein about

with regard to patent advice?

A. It would be logistics, once again.
Q. Now, by logistics you mean --
A. How are we going to handle this. 1Is -

is - are you signing it, are we going to refer it out,
are we going to - did you receive - did you receive
the matter, did you -- But he - he would be definitely
a patent person. So the IP there would be patent.

Right. But it didn't mean we were dealing with
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substantive matters.
Q. Well, to determine logistics, would you
have to look at the substantive matters at all?
MR. TRIGGS: Object to form.
Q. If you know. I mean, I'm --

MR. TRIGGS: Are you asking him what he

didz
A. I don't know. I don't do IP work.
Q. Sir, with regard to services provided, we

talked about corporations and formation of
corporations early on, and you testified that
cbviously the more complex the corporate setup, the
more expensive the services would be in establishing a
corporation.

Do you consider preparation of an
application for an employer identification number, an

SS-4, to be a complicated matter?

A. No.

Q. How about preparation of a fictitious name
application?

A. No.

Q. How long do you think those should take,
respectively?

A. I don't know, but that's a paralegal

putting in that time. I don't consider those
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unreasonable periods of time.

Q. How about the entry 2/23/99, .25, review
of correspondence re: patent matters, do you have any
recollection of who that correspondence was from?

A. No. TI'd have to see what the
correspondence was. But --

Q. How about with regard to the entries on
the next page, 2/26/99? L. Gardner, 2.0, prepare
proof of publication, file fictitious name
application, obtain FEIN number, letter to E.
Bernstein regarding FEI number. I understand it's a
paralegal, but weren't those some of the same services
billed earlier on this billing statement?

A. Right. But she could have been -- One's
preparing -- I mean, she could continue with the
preparation of it. And we don't know it's the same
one.

Q. Now, this --

A. Two hours at $75 or, let's say it was $65.
I don't know what it was at that time. It was $60.
It would be $120.

MR. TRIGGS: Steve, we'll write that one
off. You guys cut the check for the balance.

How about that?

Q. How about 3/24/99? .50. Call to
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Mr. Lewin; conference with Mr. Healy regarding
copyright; conference with patent counsel.
A. I see it.
Q. Okay?
MR. TRIGGS: What's your question?
Q. Do you have any specific recollection of
who that patent counsel was?
A. No.
Q. How about --
A. But I believe it's Ray Joao and myself. I

have no recollection, but I believe that's who it is.

Q. How about the entry, 3/31/99?
A, Of?
Q. K. Healy.
A. Uh-huh.
Q. .25, TC with K. Rubenstein re: patent
advice.
A. With Eliot Bernstein.
MR. TRIGGS: What's your question?
A. Ch, K. Rubenstein.
Re: patent advice?
MR. TRIGGS: What's your question?
Q. Do you have any knowledge as to what that

entry involves?

A. No. It's not my entry.
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Q. Does it change your earlier testimony that
Proskauer Rose was providing any patent advice or any
intellectual properties advice to iviewit?

A. No, because if you go up to 3/29/99, the
same Guy, Kevin Healy, it shows he had a telephone
conference with Raymond Joao regarding patent pending.
So chances are he was responding to Ken Rubenstein
tell Ken Rubenstein that he got Ray Joao involved.

Q. Well, that's speculation, because you
don't know for sure.

A. You're right.

MR. TRIGGS: Steve, you are the one who
asked him a question --

MR. SELZ: No, I didn't.

MR. TRIGGS: -- about a billing entry.

That's not his name.

A. You asked me if it changed my mind, and I
said no. And I'm telling you the reason why it
wouldn't change my mind. |

Q. That's fine. How about Real 3D, there is
an entry here on 4/30/99, confirm appointment with
Real 3D?

A. Right.

MR. TRIGGS: What's the date again?

MR. SELZ: It's 4/30/99.
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A. All right.

Q. Who is Real 3D?

A. Real 3D was a corporation that was up in -
near Orlando. Central Florida. 2nd they were
purported to be the - as Jerry Stanley, their
president, was purported to be cne of the preeminent
imaging experts and imaging companies. I don't know
if the company would be called imaging company, but he
would certainly be called imaging expeft in the world.

Q. And there was I guess some sort of a
meeting that you were having with them, if you can
recall?

A. Well, I can recall very definitely.

Q. Go ahead.

A. What do you want to know about the
meeting?
Q. Well, the meeting took place, cbviously.

When and where did it take place?

A. The company, Sy and his colleagues, Eliot,
were reaching out and - and trying to establish
contacts that they felt would be useful in many
different domains. Whether it be customers who
could - they could put on their web site, whether it
be financiers who could help them finance their

project, or whether it be --
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So I made some calls, and through - to
some other people I thought who were important in the
technology field. They referred me and had - were -
and the call I made was at 4/20/99 with Mr. Ferguson.
They referred me to Mr. Stanley. They were doing a
very gracious thing, and said Mr. Stanley, and also
opened up the introduction to Jerry Stanley. I did
not know him. So I called Stanley. He agreed to come
down and look at the iviewit technology.

He came down and set up and met with - and
saw the presentation. He was impressed, and he
invited Eliot and - and - to come up and make a
presentation to his entire staff. And I suppose you
must know the rest about Real 3D and whoever they are,
so I don't need to go into that.

MR. TRIGGS: Just answer the questions.

Just open up this door a little bit.

Q. Did you attend that meeting with Real 3D?

A. I attended both the presentations since I
had set it up, and I - I attended the meeting up in
Orlando where we went up.

Q. Do you recall when that meeting took
place?

A. Yes. Took place on - took place on -- The

meeting up there took place on 5/25.
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MR. TRIGGS: Just to be clear for the
record, Steve, just so we're both on the same
page, he's getting the date by reviewing the --

THE WITNESS: The bill.

MR. TRIGGS: -- the bill.

MR. SELZ: That's fine.

Q. That was the eleven hour charged trip to
Orlando for meeting with Real 3D?

A. We left in the morning and came back in
the night. Drove. By caravan.

Q. Do you have any idea what this 4/26/99
entry is, 1.0, rewrite iviewit letter?

A. I don't know which one that is.

Q. 4/26/99?

A. No, I see the entry, but I don't know
which letter that was.

Q. Now, you said you did transactional work.
Do you also do any intellectual properties work at
all?

A. No.

Q. Were you involved with reviewing the
trademark or any of those other things?

A, No.

Q. Okay. Then I'm going to refer you to an
entry on 5/4/99.
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A. Right. It says, review status of
trademark. Doésn't say review the trademark.

Q. So all you did was review the status?

A. I reviewed whether it was being followed
through on, the logistics, and how it was coming, and
it was a follow-up. That's my responsibility.

Q. OCkay. I'm going to refer you to entry of
5/11/99.

A. Uh-huh. By who?

Q. J. Zammas.

A. Ckay. Paralegal.

MR. TRIGGS: What's your question?

Q. Well, do you have any knowledge with
regard to what was done for that entry, the
preparation of Articles of Incorporation,
organizational documents for iviewit.com, Inc.?

A. I assume it means exactly what it says.
That we were preparing Articles of Incorporation.

Q. Did you review any documents for
iviewit.com, Inc.?

A. Did I review any documents?

Q. Yes. Organizational documents for
iviewit.com, Inc.?

A. I don't know. 1I'd have to look through

here. Are you talking about me individually?
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Q. Yes.

A. Or are you talking about Proskauer?

Q. No, you individually.

A. I -Ican't tell. And it wouldn't be -- I
can't tell.

Q. Okay. Now, earlier in your testimony you

talked about the fact that Proskauer does not do work
on a fixed-fee basis or that the fixed-fee basis was

not the agreement with regard to any services

provided?
A. Well, that's --
MR. TRIGGS: Object to form.
Q. Let me go back. 1I'll start from the

beginning, please.

Your earlier testimony was that the
services you provided to iviewit were not on a fixed
fee basis; but, rather, were on an hourly basis, is
that correct?

A. Yes. The corporate services.

Q. I don't know if that was your testimony or
it was just --

A. Well, I'm clarifying it.

Q. Okay. The corporate services were on a
fixed-fee basis?

A. Right.
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Q. Were there any services that were provided
on a fixed-fee basis?

A. I'm not sure. Perhaps - perhaps some of
the copyright stuff may have been done on a fixed-fee
basis. Trademark and copyright.

Q. Was there a separate agreement setting
forth the fixed-fee basis for that trademark and
copyright work?

A. No, but we charged them consistent with
our - our overall agreement. We certainly weren't
going to charge them differently than we charged
anybody else. If it was a fixed fee, we'd charge
them.

Copyright and trademark, I'm not totally
familiar with them, but they - they are - there are
certain items that are charged simply on a fixed-fee
basis. Certain searches and whatever.

Q. How about with regard to the entry on
5/17/99?

MR. TRIGGS: What's your question?

MR. SELZ: Let me -- I want to direct him

in the right direction first.

MR. TRIGGS: I just want you to ask him a

question.

MR. SELZ: Okay.
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THE WITNESS: Okay. Whose entry?
Q. Your entry.
A. Okay.

There is - there's actually three entries
during that day. Conference on various contracts.
Conference with Mr. Bernstein and review of iviewit
agreements.

Do you have any recollection of what those
services were?

A. No. What was your question?

Q. My question is, do you have any
recollection as to what those services were for?

A. I don't have any recollection.

Q. Do you have any recollection of a CD-ROM
licensing agreement being part of the transactions or

part of the work that you did?

A. A CD-ROM licensing agreement.
Q. Licensing agreement.
A. I don't have any - I don't have any

familiarity with it, other than the entry shown as -
shown for the Silver. Chances are that was something
that was handled separate and apart from me.

Q. I know. But you were the lead person on
the iviewit files, is that correct?

MR. TRIGGS: Objection, argumentative.
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MR. SELZ: No, not argumentative.
A. Right. But it doesn't mean I knew I every
detail on everything - every file.
Q. And you met with the board and with the

Bernsteins on a regular basis.

A. Not at this stage.

Q. Okay. This is early on.

A. This is early on.

Q. Okay. So these corporations were just

being formed at this point?
MR. TRIGGS: OCbject to form.

A. All of this organizational work was just
being done at this time.

Q. Do you have any recollection as to whether
or not there was any transactional work that you were
involved with with transferring the technology rights
or any of the technology agreements from Eliot
Bernstein or whoever the inventors were to the
corporations?

A. I have - I have recollections of that
being done. Correct.

Q. And would you look at the technology
agreements to be able to determine what assets were
being transferred?

A. I'm not sure I understand.
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Q. Okay. Did you lock at the technology
agreements to determine what assets were going to be
transferred from, let's say, Eliot Bernstein to the
corporation?

MR. TRIGGS: Object to form.

A. Technology --

MR. TRIGGS: Foundation.

A. -- agreements. I don't know what a
technology agreement is. What do you mean?

Q. Technology licensing agreements.

A. Oh.

MR. TRIGGS: What's the question?

MR. SELZ: Did he look at the technology
licensing agreements to determine what assets
were being transferred from the individual to
the corporation.

MR. TRIGGS: Object to form. Foundation.
Whenever you get to it --

A. I'd have to see the technology. 1I'd have
to see the documents that you are talking about to
understand your question.

I'm not sure whether I understand -- Are

you saying, did I look at the agreements that
transferred the - Eliot's rights to the other

companies and --
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Q. Correct.

A. I -Tmay not - I may or I may have not
locked at the agreements, depending upon who had
reviewed them and the level of comfort that we had
with the person handling it.

MR. TRIGGS: Steve, when you get to a
breaking point, take like a five-minute break.

MR. SELZ: You want to take a five-minute
break?

MR. TRIGGS: That's fine with me. Two to
five minutes. Whatever you guys want. I want
to be quick. I want to get the maximum
deposition coverage.

MR. BERNSTEIN: I need about fifteen.

MR. SELZ: How about compromise, say, at

ten?
MR. BERNSTEIN: Okay.
(Brief recess.)
Q. (By Mr. Selz) Okay. Who is Hassan Mia?
A. He was -- Hassan Mia?
Q. Yeah. Hassan Mia.
A. He was a friend of Eliot -- Is it Eliot
Cohen?
0. Yeah.

He was a friend of someone's. Eliot or
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one of Eliot's contacts who flew in from the West
Coast, and he had been purported to be associated
with - had sold one of his first high tech companies
out and - and then was involved in some way with Real
Player or Real Audio or whatever, but my sole contact
was when he flew in for the weekend and we met him.
Or I believe that's my sole contact.
What date is that?
0. 5/24/99. I suspect that's a weekday.
A. No, I think it was a weekend. They flew

in on a weekend. Wait a minute. 4/24. Let me see.

Q. 5/24.
A. 5/24.
Q. Because you've also got a conference that

day with - or, rather, D. Thompson had a conference
with you regarding confidentiality issues.

A. Okay. Well, maybe Hassan Mia was here
twice for longer periods of time. Or I could have
talked to Thompson separately.

Q. How about this one for 5/26/99, the
1.0-hour entry?

MR. TRIGGS: What's your question?

Q. It says, review of patent; set up patent

conference; arrange follow-up on shares. You reviewed

the patent?
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A. Well, I reviewed what I had. We came
back -- If you noticed, we went on the trip on 5/25.
At that meeting, for the first time, Eliot displayed
to all of us a new product. A video product. And I
was driving with his - with his father and with Jerry
Lewin in one car and Eliot was in another car, and as
we were driving back I said - I asked the question, I
said, this new product, is this - what have you done
on the patent on this? And Eliot told us all - he was
on the phone, he was in another car - he told us all
that they hadn't done any work on that yet.

So what I did was, I - Eliot had - as he
had the patents, he wanted us to lock them up, so I
had them locked up. So I pulled - when we returned, I
pulled up the locked up patents out to make sure I had
them. So I was reviewing them, and we determined we
were going to have to set up a conference to make sure
he was covered with Joao and everybody to see what to
do in view of this new development.

So reviewing the patent -- There's
reviewing the patent and reviewing the patent. If
you're saying reviewing it substantively, no.
Reviewing it to see that I have what was supposedly
the patent in the right thing and what everyone was

going to talk about in the conferences, yes.
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Q. Okay. Well, maybe I misunderstood part of
your earlier testimony. You said you looked at the
patents to figure out whether or not - maybe I'm
mistaken - they covered the issue and whether or not
to bring it to Joao's attention?

A. No, I wasn't looking to see if it covered
the issue. I was looking to see if -- I was looking
to see what I had in my filing cabinet Eliot had been
giving to me and to store away for him. And since we
were going to be talking in anticipation of the
conference saying I better pull this out, it was a
logistical thing, because I had no idea when we
started talking to Joao or whatever what he was - what
they were going to be referring to, because there was
not - whether it was going to be one patent, two
patents, three, if some were modifications or
whatever. So I was reviewing to see what I had.

Q. Okay. Well, let's go on to the last page,
the next page of the bill, I should say.

A. Right.

Q. Which is page 18.

A. Right.

Q. And I'm going to direct you to - actually,
let's see, there is 5/27/99.

A. Right.
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Q. It says 1.5, entry for you: Overview of
iviewit patent matters and corporate matters?

A. Right.

Q. What did that entail?

A. It would entail sitting down, taking a
piece of paper and seeing where we are on each thing;
who is doing what on corporate; who is doing -- Now
that we've gone to this weekend, now that we've gone
to these conferences, now that we see and really
giving myself an overview of who is doing what and who
is following through and on what patent matters and on
what corporate matters. Again, more logistical.

Q. I'm sorry, that's -- The only distinction
between that and the entry on 5/26 is what?

MR. TRIGGS: Object to the form. I think
he's testified as to what the entries were. You
want him to tell you again?

Q. What's the difference in the entry on 5/26
which says, review of patents and set up patent
conference, and 5/27, overview of patent matters?

A. Well, first of all, overview, it's
overview of patent matters and corporate matters. So
I was loocking at -- I mean, a portion of it was the
patent matters, but a portion of it was the corporate

matters. So it's quite distinguishable on that. 2nd
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as far as review of the patent, it was actually
looking at the real patent documents for the first
time to sort them out in anticipation of a conference
call we were going to have which resulted from Eliot
telling us he had not followed up with Joao in doing
the video.

And so, I mean, there were a bunch of
documents. So it was organizing, putting them
together in anticipation of the whole conference.

Q. Okay. And 5/28/99, D. Thompson II,
conference with D. Thompson it appears, according to

that?

A. Right. Re: patents and confidentiality
agreements?
Q. Correct.

MR. TRIGGS: What's your question?

Q. I don't see an entry for a meeting you had
with D. Thompson on that date.

A. I probably missed it. We don't always put
down our time.

Q. So it's a freebee. 1Is that how that one
works?

A. I would say that mine is probably subsumed
by 5/28, a meeting as to patent issues and management

matter.
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Q. And how about 5/31, review of patent and
other materials?

MR. TRIGGS: Again, what's your question?

Q. What did that entry entail, if you can
recall? (

A. I don't recall.

MR. SELZ: Number six?
(Thereupon, said document was marked as

Defendant's Exhibit Number 6 for identification

by the reporter.)

Q. (By Mr. Selz) During the summer, were
there any other discussions that you could recall with
Ken Rubenstein regarding the patents or the
intellectual properties of iviewit?

MR. TRIGGS: Object to form. During what
period of time?

Q. During the period of time that we've
discussed for the first bill, which was January 1999
through May '99.

A. What was the question?

Q. Can you recall any other conversations or
discussions you had with Ken Rubenstein?

A. Other than as reflected in there?

Q. Other than as are reflected in these

billing statements.
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No.

Do you recall a corporation named I.C.,

Inc.?
A. I.C., Inc.?
Q. Yeah.
A. How do you spell that?
Q. Capital I capital C, Inc.?
A. Where is it?
Q. It's on page four.
A, No.
Q. Do you know if any corporation, I.C.,

Inc., was ever formed?

A, No.

Q. In that same entry, it also says
preparation, certificate of cancellation of iviewit
LIC? Do you have any knowledge of that?

A. I don't have any recollection of it.

Q. And this is after the September 8th, 1999,
engagement letter, is that correct?

A. Correct.

Q. And iviewit LIC was the party that entered
that engagement letter with Proskauer Rose, is that
correct?

MR. TRIGGS: Objection. You have now

covered that issue about five, six times.
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MR. SELZ: This is my twelfth.
A. Yes.
Yes?
MR. TRIGGS: Date hasn't changed, Steve.
MR. SELZ: Time hasn't, either.

MR. TRIGGS: Apparently.

Q. Who is Mr. Assaf, A-s-s-a-f?

A. Mr. Assaf.

Q. I'm sorry, Assaf.

A. He was an investor.

Q. Any particular organization that he was

with, Mr. Assaf?

A. He was chairman of Sensormatic Electronics
Corporation. But he was al - he's also a great
philanthropist in town and a - and he's invested in
considerable number of corporations. So they asked -
I - they were constant -- Sy and Jerry and everybody
else was constantly asking for new sources, so they
asked me to talk to him, so I did --

Q. Okay.

A. -- to see if he had any interest. And he
actually did come over once, and I don't know if this
is the first time or the second time --

Q. There's an entry -- |

A. -- or the third time that I talked to him.
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Q. Okay.

A. But on one occasion he did come over and
see the product.

Q. There's something here, it says 1/05/2000,
C. Wheeler, .5, follow-up on status of lawsuit
preparation, review of news articles? Do you recall
what that was for?

A. Don't honestly know.

Q. Do you remember a lawsuit that was ever
filed by any iviewit of the iviewit entities?

A. No, but I'd have to go back and check my
notes to see whether there were.

Q. Would that be normally handled by the
litigation department at Proskauer Rose?

A. But this says status of lawsuit
preparation. So if one of my large clients comes in
and is a corporation and we have a lawsuit, it
wouldn't be unusual for me, as I - just to place a
call and say, how are we coming on that lawsuit, Matt,
how are we coming on that lawsuit, David, or whatever.
Review of news articles could have cbviously been
articles relating to - to this.

Now, as to lawsuit, I don't - I don't - I
don't know. I'd have to go back and check and see

what lawsuit we had going or what litigation related
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things we had going. It could have been -- At one
time, I don't know if - I can't say whether this is
the time or not, but there were occasional matters
that - that came in that were threatened or whatever.

For instance, Jim -- For instance, the
person from New Jersey, Armstrong wanted to get his
money back or - and so he threatened a lawsuit, and
this could have been a response letter or something
else like that.

From time to time there were peripheral
litigation matters. I don't know if any of them
blasted into full-fledged lawsuits. I don't recall.

Q. Okay. How about on -- Iet's see, we've
got the ninth page of that billing statement.

A. All right.

Q. 1/11/2000, 1.0, conference with
Mr. Bernstein regarding patents and infringement.
That doesn't sound administrative to me. Could you
describe what that activity was?

MR. TRIGGS: Object to the preface as

argumentative.

MR. SELZ: 1I'll retract that.

Q. Could you describe for me what that was
dealing with, sir?

A. I can't remember. But Eliot was disturbed
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that - at times that people may have been trying to
steal his patents. So I believe he came in and talked
to me about it.

Q. And the same day there is another

conference with Eliot Bernstein for an hour.

A. Right.

Q. And a one-hour conference with Mr. Utley.
A. Right.

Q. And a one-hour conference with Mr. Joao.
A. Right.

Q. And another one-hour conference with

Mr. Thompson and Mrs. Robbins regarding work.

A. Right.

Q. Whatever that was.

A. Right.

Q. And another half hour conference with

Mr. Lewin regarding patents.

A. Right.

Q. And then another half hour conference with
Mr. Bernstein, Mr. Utley, regarding status of patents
and corporate setup.

A. Right.

Q. And then you've got another entry for 8.75
hours -- I'm sorry. That's Robbins. I'm sorry.

A. Robbins.
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Q. I'm sorry.

A. You are going to commend me on working so
hard.

Q. I was going to say, you got to cut back.

So you have - but again, it references --
Do you have anything with regard to that - those ones
referencing patents, the 1/11/2000 to --

A. I don't recall exactly. So - I mean, it
would be speculation. I would believe they're all
related, to be honest with you.

Q. Again, I know you have answered this, but
I just want to make sure, you don't have any more
comprehensive notes as to the services provided, other
than what's contained in these billing statements, is
that correct? You don't have a handwritten billing

statement that has a more complete description of the

services?
A. No, no, no.
Q. Or you don't have some interim billing

statement and then it's produced or redacted or
whatever?
A. No. Here's the name of the person, Cris
Branden was his last name, at Huizenga Holdings --
Q. Okay. Thank you.

A. -- that we were concerned about.
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Q. Okay. Now, there's a - there's an entry
here which is 1/12/2000 with J. Zanmas.

A. It's a paralegal.

Q. Paralegal. Right.

A. All right.

Q. Okay. Fax Articles of Amendment for
iviewit Holdings, Inc., uview.com, Inc., to

CorpAmerica for filing, work on due diligence.

A. 1/11 is this?
Q. I'm sorry, 1/12.
A. Wrong page.

MR. TRIGGS: Page 11.
Page 11.

Okay .

1/12.

1/12.

© P O PO

J. Zammas.

A. Fax Articles of Amendment for iviewit
Holdings, Inc. and uview.com and to CorpAmerica for
filing. All right.

Q. Okay. Those entities, uview.com, Inc.,
and iviewit Holdings, Inc., aren't parties to this
action, are they?

MR. TRIGGS: Iviewit Holdings, Inc.?

MR. SELZ: Iviewit -- You've got --
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A. Iviewit Holdings, Inc., is.
Q. Is, but uview.com, I'm sorry, isn't.
A. Well, uview.com was, as I recall -- T

mean, I have to go back and look at our charts and
things like that. But it might have been a
predecessor to one of thése. That's my point. I
mean, there were name changes. As we did mergers and
that, just like in any corporate matters, once you
effect the merger and make the transfers, then
sometimes you change the name again.

So I don't know the answer to that
question. Iviewit Holdings, Inc., is definitely a
party to this. Uview.com, Inc., I think became
something else. I think the name was changed.

Q. How about this entry, January 14th, 2000,
page 12. 1It's under D. Thompson II. .75, conference
and analysis with attorneys C. Wheeler and G. Coleman
regarding securities and technology issues.

A. Right.

Q. Do you recall what that was involving?

MR. TRIGGS: Object to form.

A. Conference and analysis with attorneys
regarding -- Well, I don't know if it was one
conference or two. So what -- You talk to Gayle

Coleman regarding securities. I don't know if it was

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660




Co

M

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

181

a conference with the two of us or two separate
conferences. So, no, I don't recall what it is.
Q. How about on January 14th, 2000, it says

conference with Mr. Utley and Mr. Rubenstein?

A. Uh-huh.

Q. Is that Ken Rubenstein?

A. Uh-huh.

Q. You have to say yes or no for the court
reporter.

A. Yes. I'm sorry.

Q. Do you have any recollection as to what

that conference was about?

A. No.
Q. Was that in person or was that telephonic?
A. Telephonic. I mean, Utley was probably

with me in person, and Rubenstein was probably on the
line.

Q. Do you have any recollection at all what
you discussed?

A. No.

Q. And this was past the initial formation
phase of the corporation? This was in January of 2000
already, is that correct?

A. Correct.

Q. What was Investech, if you know?
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MR. TRIGGS: Point him to a place in the
bill.

A. That was Huizenga's subsidiary. That was
the affiliated company. That was his - that's his
high tech affiliate. I believe that's correct.

Q. How about - I don't know if you have any
information on this, but let me ask it to you. It's
on January 14th, 2000, G. Coleman.

A, Uh-huh.

Q. 3.25 entry. It's a telephone conference
with Martha re: private offering memorandum; telephone
conference with E. Lewin re: audited financial
statements; interoffice conference with R. Thompson.
Then it goes, preparation of revisions to intellectual
property risk factors.

A. Uh-huh.

Q. Interoffice conference with C. Wheeler
regarding potential intellectual property
infringement.

A. Uh-huh. She was doing a Private Placement
Memorandum, so she was explaining how she was
approaching it.

Q. Would she prepare some kind of --

A. Well, I mean, it says the disclosure.

There was a private placement they were putting
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together. I don't think the private placement ever
came to fruition. I think it was called off. I could
be wrong. Maybe the document was used. I'd have to
go back and check.

Q. When iviewit LIC was dissolved, did you

ever make an attempt to get any other signed retainer

agreement?
A. No.
Q. Or signed engagement agreement from any of

the other entities?

A. No.

Q. Was there any particular reason why you
didn't?

A. No.

Q. There's an entry on the next page, page

14, 1/17/2000, G. Coleman. I don't know if you've got
any information about this. But it says, conference
with E. Lewin regarding financial information;
telephone conference with K. Rubenstein regarding

potential or possible infringement it says.

A. Uh-huh.
Q. Do you have any information about that at
allz
A. No.
Did you --
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A. But since he was doing a securities
document, I - I mean, it speaks for itself. She was
probably talking to him about doctrinaire matters.

Q. Was there ever a Share Exchange Agreement
that was executed with Investech?

A. I'd have to check my files. I - I think
there was a Share Exchange Agreement that was executed
by virtue of the re -- There was a reorganization
approximately about this time, and we needed the
cooperation of all the shareholders. So I believe
that that's - it was part of that - that, but I have

to check to be certain.

Q. How about Crate Investments?
A. Where is - what page?
Q. Page 17. January 26 entry. Conference

with Brian Utley - it's not your entry - but regarding
Alpine and Crate Investments.

A. Whose entry is it?

Q. D. Thompson.

A. With Alpine and Crate Investments. I'm
not familiar with Crate Investments. But there were
numerous -- I mean, they had a list of investors they
were trying to get to invest, so --

Q. How about the next entry. It says - it's

an entry from you, .25, conference as to follow-up on
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our money?

A. Okay.

Q. Whose money is that?

MR. TRIGGS: What - what's the date there?
MR. SELZ: January 26, 2000.

A. I don't know what that means.

Q. Was it money for the -- Well, strike that.
You already said you don't know.

A. It doesn't sound appropriate. I think
it's more of a typo. It must - handwriting. I don't
know what our means, so I don't know. It might be
something else.

I mean, it doesn't sound like in
character.
(Thereupon, a document was marked as

Defendant's Exhibit Number 7 for identification

by the reporter.)

Q. Okay. How about the entry on - this is on
the third page of this billing statement at the very
bottom. It's 3/10/2000. C. Wheeler. 25, conference
with B. Utley and M. Robbins regarding preparation of
employment agreement .

Do you recall whose employment agreement

that was?

A. I think it was -- No, I don't recall, but
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obviously -- Ch, it was Armstrong's employment
agreement. Surrounding items make it clear.

Q. Who is Armstrong?
A. He's a friend of Eliot's from New Jersey

who Eliot brought into the company. Right. Jim
Armstrong his name was.

Q. Another question with regard to an entry
on 3/22/2000. It's on the next page, page 5. 1It's
towards the bottom. .25. Arrange review of
confidentiality agreement.

How do you arrange the review of
confidentiality agreement?

A. Talk to the person that said you need to
do a confidentiality agreement. So - and she did,
because on the next entry she had a meeting with Brian
Utley regarding confidentiality agreements.

Q. And that took a quarter of an hour, 15
minutes?

A. Well, I had to tell her what was involved
and what we were going to be doing and whatever.

Q. What's 3Com NDA, if you know what that is?

A. Where is that?
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obviously somecne they were working with.

Q. How about under 3/27/2000, .25, follow-up
on trademark matters? When you follow up on a matter
like that -- Let me go back for a second. When you
follow up on a matter like that, what do you do, do
you call one of the other people who is working on the
trademark and ask them what's going on, basically?

MR. TRIGGS: Object to the form. Are you
talking about that particular entry or are you
talking about a general policy?

MR. SELZ: Generally.

Q. When your billing statement says follow up
on trademark matters, you are not actually doing the
trademark matter, you are calling someocne who is
working on it and asking them what the status is? Is
that what that is?

A. Yeah. You can tell from the - again, the
surrounding issues. There were trademark issues, and
they were talking to me about them and what it
probably - I mean, we can only speculate, but there
was some follow-up on -- Some question was raised on a
trademark matter and I followed up to make sure it was
taken care of. Whatever the proper person.

Sometimes it was delegated to a local

person who was charged with coordinating with New York
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and getting things done. Sometimes, if I knew the
person directly in New York who was handling, I could
call him directly. It's follow-up. In most cases -
and in this issue, follow-up would generally mean
turning to the person here in Boca Raton who was
handling it.

Q. Now, do you know if those trademarks for
the iviewit entities were ever completed?

A. Well, I mean, there were - trademarks -
trademarks and copyrights?

Q. Correct.

A. Were always in different states of - of
being processed.

Q. Okay. But you were following up on them
to make sure they were completed, presumably, is that
right?

MR. TRIGGS: Objection, argumentative.

Q. You were following up on them for what
purpose, sir?

A. I was following up to see the status.

Q. Okay. And why would you follow up to
check the status?

MR. TRIGGS: Again, are you referring to
this specific entry or generally follow up in

general?
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MR. SELZ: In general.

Q. Follow-up in general, why would you
follow-up?

MR. TRIGGS: Object to the form
irrelevant.

A. There can't be a general follow-up. There
has to be a follow-up to check on a specific item,
where it was or --

Q. Let me rephrase the question, then. With
regard to this particular item, what was the purpose
of the follow-up?

A. I don't know.

Q. Would it be a fair characterization, sir,
to make sure that you followed up to make sure things

were completed?

A. No.
Q. Why else would you follow up on a matter?
A. We would follow up to find out what the

present status of that copyright or trademark was,
because they - if it had been completed, if it had
been filed, if it was being challenged or --

I'm not totally conversant with it, but
following up is at what stage of the process is it,
and so we can report back to the client. You have a

valid trademark, you don't have a valid trademark,
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it's going to cost you more money to continue
prosecution of this trademark being challenged.

I mean, there could be many different - it
could be in the - its status could be in many
different categories.

Q. Okay. So it could be at many different
stages of the prosecution of a trademark or copyright?

A. Absolutely.

Q. Now --

A. And there seems to be quite a bit of
activity with other people involved in the trademark
and copyright issues at this time. So cbviously
something was going on.

Q. I'm going to refer you down to 3/30/2000,

the next page.

A. 3/30? )
Q. Yes.

A. Okay.

Q. There's two entries. One is .5 conference

with B. Utley re: NRA?

Right.

That's Brian Utley?
Right.

Do you have any idea what NBA is?

» o @ o p

Yes, National Basketball Association.
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Q. What was the National Basketball
Association with?

A. He wanted us to see if we could sell the
product to the NBA.

Q. And did you undertake that?

A. We placed calls. We represent the NBA, or
we do a lot of their work, and we placed calls, but
not successfully.

Q. Okay. BAnd that same day there is another

entry, .25, conference with B. Utley regarding

copyright?
A. Right.
Q. Do you have any recollection of what that

entry was dealing with?
A. No. He obviously had a question.
Q. Okay. The last entry on that page.
A. You're right to pick up on that. Right.
Q. Preparation of memo to C. Wheeler re:

copyright matters.

A. Right.

Q. Do you recall what that's dealing with?

A. No, but I would imagine it's all related.
It flows.

MR. TRIGGS: While you're marking the

next, I'm stepping out for two seconds.
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MR. SELZ: Okay.

(Thereupon, a document was marked as
Defendant's Exhibit Number 8 for identification
by the reporter.)

MR. SELZ: I'm going to hit the bathroom,
too, so I'll take a break.

(Brief recess.)

. SELZ: Okay. We're back on.
. BERNSTEIN: Hello?

SELZ: Eliot, you're there?

2R BB

BERNSTEIN: Yeah.
MR. SELZ: Okay. Just want to make sure
you're still with us.
MR. BERNSTEIN: Yeah.

Q. (By Mr. Selz) Okay. I'm going to refer
you to what's been marked as nunber eight, defendant's
number eight. 1It's a statement dated May 30th, 2000.
At that point it shows a bunch of balances on the

right-hand side. Remaining balances.

A. Right.

Q. And payment of 28,525.72.

A. (Witness nods. )

Q. Are you aware if there are any other

payments to that point in time on the invoice?

MR. TRIGGS: Object to the form. As to
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what invoice, the 10/12/99 invoice?

Q. (By Mr. Selz) As to any of the amounts
reflected on the invoice. This invoice. If there
had been any other statements. Because you
previously stated that some of the payments would
disappear if they're paid off.

A. Right, but I'd have to compare them. I
can't tell what's been paid from this. I can tell a
payment's been made on 10/12/99.

(Thereupon, Mr. Bernstein was speaking,
but was not able to be heard by the reporter.)

THE REPORTER: I'm sorry, I can't hear
him.

MR. SELZ: Eliot, he can't -- Eliot, this
is not an opportunity for you to be making
comment, unfortunately, so --

MR. BERNSTEIN: Oh.

Q. SO you said earlier, you testified earlier
you got ledger sheets or some other way of
ascertaining whether or not there were other payments
that were made?

A. Yeah. We keep ledger sheets.
Q. And approximately how much was due and
owing from iviewit.com, Inc., at this point to

Proskauer Rose, according to this invoice?
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MR. TRIGGS: Object to form.
A. According to this invoice?
Q. According to this invoice. The total that
was due at that point in time in May of 2000.
A. Well, you'd have to add this 14,000 plus

these other columns.

Q. Over $300,000. Would that be a true
statement?
A. One hundred, two hundred, three -- Yes,

it's over $300,000.
Q. Okay. And that was a year before the
lawsuit was filed, approximately. Is that true and

correct statement of fact?

A. When was the lawsuit filed?

Q. May of 2001.

A. Okay .

Q. May 2nd, 2001.

A. Okay.

Q. So Proskauer Rose was owed over $300, 000

on May 30th, 2000. Did you ever advise iviewit that
you would cease doing work for them if they didn't pay
their bill?

A. We constantly advised iviewit that they
had to make payment arrangements to - or we would

cease doing the work. We would be left no choice not
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to. We weren't interested in carrying the balances

forever.
Q. Were those payment arrangements made?
A, A number of times we entered into payment
agreements.
Q. Okay. After this invoice was submitted?
A. I don't know when. I'd have to see the

times. It may be before or may be after. And - but
it - to suggest that we were --
MR. TRIGGS: Just answer his question.
THE WITNESS: All right. GCo ahead.

Q. OCkay. Going back to the billing statement
itself --

A. Okay .

Q. -- I'm looking at an entry 4/6/2000 --

A. Okay .

Q. -- for three hours; attend board meeting.

A. Correct.

Q. Do you recall what that board meeting was

with reference to?

A. No, but there should be minutes on it,
which the company prepared.

Q. Okay. 4/12/2000, the next page. .5.
Conference with M. Robbins regarding trademark and

other issues?
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A. Right.

MR. TRIGGS: What's your question?

Q. Do you have any recollection as to what
that conference with M. Robbins specifically dealt
with?

A. It dealt with the issues on her next

entry, five - for five hours and a quarter.

Q. That's dealing with Armstrong employment
agreement?
A. Not all of them. But at least the

trademark matter.

MR. TRIGGS: You want to talk to Eliot
about whatever is beeping in the background
there?

MR. SELZ: Eliot?

MR. BERNSTEIN: Yeah.

MR. SELZ: Do you have to take care of
something there? Sounds like there's something
beeping in the background there.

THE WITNESS: No, I think it's --

MR. BERNSTEIN: I don't hear anything.

MR. SELZ: Okay. It's --

MR. TRIGGS: Sorry.

THE WITNESS: It's a machine out there.

It's a Xerox machine down there.
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MR. SELZ: Okay.

Q. Okay. So you got - you want to mute us,
Eliot, so that way we don't hear your background sound
a little bit?

Was there a web agreement that you're
familiar with? Some kind of Internet web agreement
that iviewit was involved with?

A. Idon't - I don't recall it. I don't
recall the details of it.

(Thereupon, a document was marked as

Defendant's Exhibit Number 9 for identification

by the reporter.)

Q. What is Lineberger?

A. There's a wealthy investor, Jim ;E;TETE
Lineberger, who was also affiliated with J. Zammas and :ﬁiiﬂ??
his sons, Jamie Lineberger, and we were trying to get iiiﬁ;ﬁ%
them interested in this project. bl

Q. Did anything ever come of that?

A. No, but the materials - I believe the
materials were sent to him.

Q. Well, we talked earlier about the
dissolution of iviewit LLC, if you recall.

A. Right.

Q. Okay. And then I'm going to direct your

attention to an entry 12/07/2000. It should be 2001,
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by the locks of it. No, it's 2000, I'm sorry, because
it's a carryover from December. But it's by M.
Robbinsg, last entry, 6.0? Do you recall if iviewit
LIC was reinstated or restored?

A. I don't know what was involved in that, to
be honest with you. It was more ministerial stuff
that they were going through.

Q. Why was it ministerial? What was the --

A. Well, they didn't have to get me involved,
obviocusly, whatever it was. Mara Robbins was
overseeing it. It's clear that -- So I don't - I
don't know what was involved in that. Rocky Thompson
was overseeing it. I just don't know what was going
on there.

Q. How about on 12/08, next page, page five,
where you have - you've got three entries dealing
with --

A. I mean, this is all part of a potential
reorganization that was going on at that time and a
changing of the corporation. So I don't - it had been
determined for tax and other various reasons. Co
ahead.

Q. No. 12/08. It says conference with
Mr. Hersh re: capitalization; conference as to

priorities on projects?
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A. Right.

Q. And then it goes conference as to opinion
and bridge loan. What sort of opinion, if you can
recall, were you referencing in that entry?

A. Well, on some of the matters they needed
opinions for the - from the firm on some of the loans.
For instance, if you go up and look at 12/08, Rocky
was dealing with that issue, so obviously we had - we
had a conference about it.

Q. It doesn't - I guess it says conference.
Then it says review - next entry - review of
additional correspondence re: opinion. It was an
opinion with regard to - I would ask you what the
contents of the opinion were, if you knew, if you can
recall.

A. No, but I - once again, I cannot recall,
but I think you can tell by the surrounding entries
what was involved and who was working on it, because
they were reporting to me.

Q. And would that opinion have included any
kind of representation with regard to the intellectual
properties or the assets held by iviewit?

A. I doubt it, because if you lock at the
surrounding entries it says opinion letter provision

on outstanding shares. Those types are drafts.
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Company Certificate as Exhibit to opinion, et cetera,
et cetera. There were more - I would imagine they
were corporate matters. We wouldn't have opined - we
never opined to the intellectual property.

Q. And then on the next page, 12/13/2000, it
says review opinion on iviewit closing? Towards the
bottom. Do you have any recollection of what that
entry is involving?

A. Well, this was cbviously related to with
Mr. Bell. So it was additional financing. Mr. Bell

was - was representing Alpine.

Q. It says, dealing with the closing with
Alpine?
A. Must be dealing with additional money from

Alpine. Or - or it could be a combination thereof,
because on the next page there is discussion of Prolow
and financing. So some of the parties investing money
needed opinions from us. They would be opinions on
the corporate status.

Q. So they would just be an opinion letter
saying the corporation was in good standing. 1Is that
what you're saying?

A. I don't think so. They would probably be
more advanced than that. But they would be related to

the corporate standing, outstanding shares, that sort
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of thing.
Q. So representation with regard to --
A. I'd have to see them exactly to tell you.
Q. Now, we talked earlier that there were -

there were intellectual properties that were involved,
and let's see if I have a billing entry.

A. Are we done with this exhibit?

Q. Yeah. We are.

MR. BERNSTEIN: Steve?

MR. SELZ: Yeah.

MR. BERNSTEIN: What was that? I missed

the last part.

MR. SELZ: No, I didn't finish it.

MR. BERNSTEIN: Okay.

Q. Okay. We started talking about some of
these entries. We've got --

Okay. I think we already talked about
there were some entries here dealing with intellectual
property review and incorporation. We went over that.
Let's see.

Do you know if Ken Rubenstein ever billed
on any of the matters or any references that he had
for any of the work for iviewit?

A. I don't believe he did.

Q. Do you know why that would be the case?
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was --

Q. Back in, let's see, what was this? June
of 1999, was - let's see, I'm sorry, January '99 --
Here. February of 1999. Was Mr. Rubenstein
affiliated or associated with Proskauer Rose? Let's

see, which exhibit is that?

A. February of 1999?

Q. Yes.

A. So we started work in January of 1999.
Q. Correct.

A. I believe so.

Q. Let me just double-check my notes. 2/17.
There is an entry here, 2/17/99, dealing with
telephone call to Mr. Rubenstein regarding patent
advice. I think you already said you don't have any
specific recollection what was said at that
conference, is that correct?

A, Right. But -- Right.

Q. Does Proskauer Rose maintain any kind of
records regarding Internet web site visits in
correlation to the billing provided to iviewit? TIn
other words, did you keep any kind of log as to time
spent doing - other than the billing statements

themselves - any kind of log keeping track of how much
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time was spent Internet searching for different
aspects of the corporate work?
MR. TRIGGS: Object to the form.
MR. SELZ: Okay.
MR. TRIGGS: I have no idea where you're
going with that.
MR. SELZ: It's going to the billing.

Q. When you were - the billing statements
themselves were prepared, was there any kind of
separate log kept for Internet time spent or anything
dealing with the Internet research that I think is
referenced in here as well?

MR. TRIGGS: Same objection.

A. I don't know of any separate logs. I
don't know how they keep the -- The only Internet logs
that I know of are -- The only services that we have

are Lexis/Nexis, which is a research.

Q. Right.

A. You're as familiar with how that is kept
as I am.

Q. Right.

A. I honestly don't know the mechanism by

which they tie in for their searches on copyright and

trademark.

Q. Now, with regard to Jay Joao, Ray Joao,
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was there ever a time when it was represented that Ray
Joao was involved with Proskauer, was involved with
Proskauer directly, either as a partner or associate
or anything of that nature?

A. Not to my knowledge.

MR. TRIGGS: Object to form.

A. To who?

Q. To anyone who attended a board meeting or
anything of that nature.

A. Not to my knowledge.

Q. Do you recall any meetings with
Mr. Stanley?

A. Jerry Stanley.

Q Yes.
A. Yes.
Q And what were those meetings dealing with,

if you can recall?

A. He was Real 3D. He was the expert from
Real 3D.

Q. Right. Who came down from Orlando I think
you said?

A. Right. He had been out - I contacted him

when he was out visiting Intel. Real 3D had been part
of General Electric. Had been sold to -- I believe it

was part of General Dynamics at that time, and so I
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contacted him, and he was kind enough on one of his
journeys in South Florida to stop and see the product.

Q. Ckay.

A. I explained that.

Q. Right. At that point in time, can you
recall if all the copyright and trademark protections
for Iviewit's products were in place?

MR. TRIGGS: Object to form.
A. Well, no. Okay. The -- I'm not the right
person to ask that question because T wasn't doing the
trademark and copyright. But if - but I - T can tell
you that I've already said on the record that when we

were driving back from the meeting in Orlando --

Q. ‘Right. The video product.

A. That we discovered that Eliot advised his
dad and Jerry Lewin and myself that he had not deone
anything with Ray Joao on the video.

Q. Okay .

A. So the answer to your question is, from
that standpoint, after that meeting I knew that he had
not put anything in place.

Q. Okay. How about with regard to any of the
other aspects of U.S. products?

A. I was not aware.

Q. You were checking on the status of the
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copyrights and the trademark?
MR. TRIGGS: Object to form. As to when?
Q. As to when this occurred, back in -- When
was it?

MR. TRIGGS: What occurred?

Q. 4/21/99 or thereabouts. The meeting with
Mr. Stanley.
A. There were certain times when it's

reflected I was checking on the status of copyrights
and trademarks.

Q. All right. Was there ever a nondisclosure
agreement that you're aware of that Mr. Stanley
signed?

A. Yes. I believe they signed -- My
recollection is they signed nondisclosure agreements.
They signed confidentiality agreements.

Q. Okay. Which is basically, obviously, the
same thing, nondisclosure.

A. Correct.

Q. The business plan itself for iviewit, did
that include references to the intellectual properties

that iviewit held?

A. It depends on what stage you meant the

business plan.

Q. Okay. The latest iteration of the

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

207

business plan that was produced or that you were
involved with, did it contain representations
concerning intellectual properties?

A. We weren't intimately involved in the
business plan, so I really don't recall the latest
reiteration. No.

Q. Do you know if Ken Rubenstein was ever
listed as an advisor to the board of directors or an
advisor to iviewit in any documents?

MR. TRIGGS: Object to the form. By whom?

Q. (By Mr. Selz) Do you know if Ken
Rubenstein was listed --

A. In any documents?

Q. -- by iviewit or - in any documents that
were submitted to any third parties as an advisor or
was represented as an advisor to the board?

A. Not - not that I'm aware of.

Q. What was the last business plan for
iviewit that you can recall seeing?

A. Well, I don't recall. I don't -- I
actually don't recall the last business plan. I mean,
the reason is, everything kept on changing so much.

Q. Was there ever any problem with
erroneously issued stock or anything of that nature

that you're familiar with?
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A. I don't - T have no recollection of it.

Q. Okay. There's an entry here of 5/12/99
just want to reference you to. Conference with Joao;
meeting with Thompson to arrange for confidentiality
agreements and generic agreements?

A. Uh-huh.

Q. Do you remember what those generic
agreements were?

A. Yeah, they were a generic form of a
confidentiality agreement so the company could use it
without coming back to us each time.

Q. So it was basically like a
fill-in-the-blank form?

A. As much as we could do it. Perhaps.

There might have been more than cne. There might have
been the one that you use in this instance, the one
that you use in that.

Q. One for a potential investor, one for an
employee, one for a different situation than that? Is
that what you're referring to?

A. Right. Right.

Q. Do you recall --

A, Well, not exactly an employee. I don't
know. There would have been -- My recollection is we

were looking at a couple of variations of it for
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different type of investors. One for individual
investor, one from a corporation who had employees,

you know, because we wanted to cover their employees.

Q. Right.

A. That type of thing.

Q. SO you wanted to extend it to employees?
A. If you're a big investor and you just

had -- That would cover your accountants and your
financial advisors and something. One for -- A
corporation would be set up differently.

Q. Okay. With regard to the nondisclosure
agreements, the confidentiality agreements that we
talked about, was that something that went through or
was the responsibility of Proskauer Rose with
Mr. Utley? Let me strike that question.

MR. SELZ: 1I'll try it again.
MR. TRIGGS: Change your question.
MR. SELZ: 1I'll try it again.

Q. Okay. With regard to the confidentiality
agreements, did Mr. Utley undertake to get those
signed and return them to Proskauer Rose or did
Proskauer Rose transmit them directly to, let's say,
the employee or investor and get those back?

A. When?

MR. TRIGGS: OCbject to the form.
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Q. Why don't you tell me if it was both or
during --

A. Well, Mr. Utley wasn't there to --

Q. Well, in the beginning, but to the extent
that Mr. Utley was there.

A. I don't think there was a set procedure.
I think it was - it was our hope, so that we could
reduce legal costs, that Mr. Utley or - or under his
supervision that - that iviewit really, it wasn't
really - iviewit could get their own confidentiality
agreements and then would ultimately send them - us
copies and we'd be a repository of them.

It was -- I don't think it always worked
out that way. I think sometimes, because they were
just shorthanded or because of the nature of what they
were doing, everything was moving so quickly, they
called us and said, by the way, can you get a
confidentiality agreement.

Also, you have to understand, not everyone
accepted the generic confidentiality agreement.

Often - oftentimes they were altered by the other
side, so they had to send them to us for our input.
And oftentimes larger, more - larger companies, some
of the giants, would - had their own.

Q. Talking about something like the NBA or
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something like that might have their own?

A. Well, something like, yeah, the NBA or one
of the big companies out in Hollywood or something.
Or some of the high tech companies had their own very

specific ones that they would substitute.

Q. So you'd have to review those, obviously.
A. Unfortunately.
Q. So it didn't really work out with the idea

so easily with the generic form?

A. Well, it did for many. There - I know
these bills are voluminous, but the - the number of -
the number of points and contacts which iviewit made
in the period of time which they were very active was
considerable. I mean, they - they approached a lot of
people and talked to a lot of potential investors. So
the generic thing served its purpose many times, but
not at all times.

Q. Do you know if - if Mr. Thompson, D.
Thompson, did anything to evaluate a software
agreement or anything of that nature?

First of all, let's start with the more

basic question. Who is D. Thompson in your firm?

A. He's a senior counsel in our firm.
Q. Okay. What is his specialization?
A. Corporate law.
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Q. Corporate law. Does he have any
background in software or intellectual properties?
A. Intellectual properties, I don't know, but

software, it would depend on the nature of the
agreement .

Q. Okay. So you think he's qualified to
prepare a software agreement or a software licensing
agreement ?

A. Well, he's qualified to prepare it. It
doesn't mean that he wouldn't call on other resources
within our firm to help him.

Q. Do you have any idea how much total time

was spent preparing confidentiality agreements for

iviewit?
A, No.
Q. Do you have any idea or do you have any

opinion as to what would be a reasonable amount of
time to prepare a generic confidentiality agreement?
MR. TRIGGS: OGbject to the form.
A. No, I don't. I'd have to -- I mean, it
would depend on the nature of the agreement and nature
of the company and -- I mean, it's a lot of variables.
Q. Okay. Do you have a generic
confidentiality agreement?

A. We have a lot of them.
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Q. Okay. Have you ever prepared one
yourself?

A. Yes.

Q. How long did it take you to prepare that?

MR. TRIGGS: Object to form. Which one?

Q. The range. Give me the range of time that
it took to prepare the least complicated to the most
complicated.

A. I don't even recall. The - the
agreement - the generic agreement could take as long
as a day, eight hours, to prepare. Depends on the
nature of the company.

Q. And those --

A, You're also consulting -- I mean,
oftentimes you're consulting with the patent attorney
or whatever, making sure it's - suffices for him or --
I mean, because it's - that it covers all the bases as
far as he's concerned.

You know, don't forget, you're talking
about the complexities of - and especially affiliates
and -- I mean, have you ever seen it?

Q. Yeah, I have.

A. Okay. So I mean, there is one page ones
that could take an hour to prepare and there's 15 page

ones that are very complex that could take a couple of

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

214

days to prepare.

Q. Now, with regard to the confidentiality
agreements that we're talking about here, did you draw
from existing agreements that the firm already had,
that Proskauer Rose already had in their -- T guess
you keep a computer system or some kind of storage
bank of preexisting forms.

MR. TRIGGS: Object to the form.

Foundation.

Q. Okay. Let me start again, then.

Mr. Wheeler, isn't it true that Proskauer Rose has

forms from past representation of other clients that

it keeps?
A. Sure.
Q. And that it -- 1Isn't it also true that it

uses those as the basis for many times new documents
that it produces for other clients?

A. Many times they do.

Q. 1'm not saying always, obviocusly.
A. Right.

Q. But many times.

A. Correct.

Q. In this particular case, the

confidentiality agreement that was prepared for

iviewit, was that something that was produced from
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wholecloth?

A. No.

Q. In other words, without reference to past
agreements?

A. I don't recall.

Q. Were you personally involved in the

preparation of that?

game.

A. In one iteration of it, I was.

Q. Okay. Which iteration?

A. Early in the game, before -- Early in the
MR. SELZ: What timé you got? Five?
MR. TRIGGS: Five of.
MR. SELZ: Five of five? I've got to go.

MR. TRIGGS: Let me just put on the record
that we're prepared to continue on as long as it
takes today, tonight, to wrap this up. I want
it to be done in one day. Mr. Selz has
indicated he has a commitment. I gave him fair
notice that I thought that one day was the
appropriate amount of time.

If you need to go, then what I'd like to
do is operating under the assumption that a
motion would be granted and that this would be

limited to one day, let me just ask Mr. Wheeler
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a couple of questions and then I think we'll --

MR. SELZ: Well, I've got to go. I
really, really have to --

MR. TRIGGS: You can stay if you want to
stay, if you want to go, go, but my questions
are starting now.

MR. SELZ: Okay. Go ahead. How long are
you going to be?

MR. TRIGGS: I think I'll be able to get
you out of here in a minute or two. Mr.
Wheeler --

MR. SELZ: Go ahead.

MR. BERNSTEIN: Are we done with our
questions?

MR. SELZ: No, we're not done with our
questions yet. I'm saying, I'm letting him do a
limited cross.

CROSS EXAMINATION
Q. (By Mr. Triggs) Mr. Wheeler, you were
asked questions about Mr. Utley and the negotiation
of an employment contract with Mr. Utley. Do you
recall that testimony?
A. Yes.
Q. At the time that the employment agreement

was being prepared on behalf of iviewit, was Mr. Utley
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a Proskauer, an existing Proskauer client?

A. No.

Q. You were also asked a whole series of
questions about the entities that have been sued here
and about oral arrangements regarding payment and cne
written agreement concerning payment. Do you recall
generally that line of examination?

A, Yes.

Q. In the amended complaint, Proskauer has
sued three different iviewit entities; iviewit.com,
Inc., iviewit Holdings, Inc., and iviewit
Technologies, Inc. Are you aware of that?

A. Yes.

Q. Did those entities request that Proskauer

perform legal services?

A. Yes.

Q. Through representatives of those entities?
A. Right.

Q. And did Proskauer perform legal services

for those entities?

A. Yes.

Q. And by and large, I understand that Mr.
Selz has spent some time hitting on particular invoice
entries, but by and large, are those the entities that

Proskauer was performing the legal services for?
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MR. SELZ: Objection to form.

Q. That's at issue in the amended complaint.
A. Yes.
Q. And also, just to cover what I think is a

ministerial issue, but in terms of who was actually
being billed, the legal entity that was being billed
for the invoices that are attached to the complaint
reflect who it was who was being billed ocn a monthly
basis?

A. Iviewit.com, Inc.

MR. TRIGGS: That's all I have.

MR. SELZ: Okay. Okay, Eliot. We're done
for right now. Hello?

MR. BERNSTEIN: Yeah. What does that
entail?

MR. SELZ: Well, we're going to go ahead
and we're going to renotice, and they're going
to probably object and we're going to go in
front of Judge Labarga.

MR. BERNSTEIN: Okay.

MR. SELZ: Okay? You got it.

THE WITNESS: Okay. Co.

AND FURTHER DEPONENT SATTH NOT

(Deposition adjourned at 5:03 p.m.)

KEN SCHANZER & ASSOCIATES, INC. (954) 922-2660



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

219

WITNESS CERTIFICATE
I, CHRISTOPHER C. WHEELER, do hereby
certify that I have read the foregoing transcript of
my deposition given on November 21, 2002; that,
together with any additions or corrections attached

hereto, it is true and correct.

WITNESS

STATE OF FLORIDA )
COUNTY OF BROWARD )

SUBSCRIBED AND SWORN TO before me
this day of

, 2002, by the witness

who has produced a as

identification and who did not take an additional

oath.

NOTARY PUBLIC

My Commission expires:
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CERTIFICATE OF OATH
STATE OF FLORIDA )
COUNTY OF BROWARD g
I, the undersigned authority, certify that
CHRISTOPHER C. WHEELER personally appeared before me
and was duly sworn.

WITNESS my hand and official seal this

2nd day of January, 2003.

A. SCHANZER

wsin,  Kenneth A. Schanzer
""""" L+ Commission # CC 920339
-Explres March 20, 2004

|\“‘ Atlanhc Bondmg Co Inc

Y,
Y,

‘\umm,

X \S
5:
%
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REPORTER'S DEPOSITION CERTIFICATE
STATE OF FLORIDA )

COUNTY OF BROWARD )

I, KENNETH A. SCHANZER, Registered Diplomate
Reporter, certify that I was authorized to and did
stenographically report the deposition of CHRISTOPHER
C. WHEELER; that a review of the transcript was
requested; and that the transcript is a true and
complete record of my stenographic notes.

I FURTHER CERTIFY that I am not a relative,
employee, attormey or counsel of any of the parties,
nor am I a relative or employee of any of the parties’
attorney or counsel connected with the action, nor am
I financially interested in the action.

DATED this 2nd day of January, 2003.

KENNETH A. SCHANZER, RDR
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KEN SCHANZER & ASSOCIATES, INC.
209 N. 20th Avenue
Hollywood, Florida 33020
(954) 922-2660

PROSKAUER ROSE LLP, etc.,
Plaintiff,

vs. No. CA 01-04671 AB
IVIEWIT.COM, INC., etc., et al.,

DATE: January 2, 2003

To: CHRISTOPHER C. WHEELER

c/o MATTHEW TRIGGS, ESQ.

2255 Glades Road, Suite 340 West
Boca Raton, FL 33431

The deposition taken in the above
entitled cause is now ready for signature.
Please call this office to arrange a
convenient time to sign same; or if you wish
to waive the signing of the deposition, please
so advise.

If this deposition has not been signed
by January 16, 2003, or prior to the trial of
said cause, or the signature thereto waived, we
shall consider such delay a waiver of signature
and proceed according to the applicable Rules of
Civil Procedure.

Very truly yours,

A. SCHAN ,
Registered Diplomate Reporter
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Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02

1 IN THE CIRCUIT COURT OF THE 1
FIFTEENTH JUDICIAL CIRCUIT IN AND
2 FOR PALM BEACH COUNTY, FLORIDA
3 CASE NO. CA 01-04671 AB
4
PROSKAUER ROSE LLP, a New
5 York limited liability partnership,
6 Plaintiff,
7 -Vs—
8 IVIEWIT.COM, INC., a Delaware corporation
IVIEWIT HOLDINGS, INC., a Delaware
9 corporation, and IVIEWIT TECHNOLOGIES,
INC., a Delaware corporation,
10
Defendants.
11
12
13 @@PV
14
15 TELEPHONIC DEPOS1ITION,
16 The following is the telephonic
17 deposition of BRIAN UTLEY, VOL. I, taken before
18 Traci R. Sandstrom, Court Reporter, Notary
19 Public, pursuant to Notice of Taking Deposition,
20 at 5841 Cedar Lake Road, St. Louis Park,
21 Minnesota 55416, commencing at approximately 9:00
22 a.m., August 22, 2002.
23
24
25 * k%
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APPEARANCES:
On Behalf of the Plaintiff:
Christopher W. Prusaski, Esquire
Proskauer Rose, LLP
2255 Glades Road
Suite 340 West
Boca Raton, Florida 33431-7360
Phone No. (561) 241-7400
Email: Cprusaski@proskauer.com
On Behalf of the Defendants Via Telephone:
Steven M. Selz, Esquire
214 Brazilian Avenue
Suite 220
Palm Beach, Florida 33480

Phone No. (561) 820-9409
Email: SelzmuveiRlRaol.com
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PROCEEDINGS
Whereupon, the deposition of BRIAN
UTLEY, VOL. I was commenced at 9:00 a.m. as
follows:
* k&
BRIAN UTLEY,
after having been first duly sworn, deposes

and says under oath as follows:

* Kk k
EXAMINATION
By MR. PRUSASKI:
Q. Mr. Utley, my name is Chris

Prusaski, and I'm taking your deposition today in
the matter of Proskauer Rose versus Iviewit.com,
Inc., et al, which is a matter pending in Palm
Beach County Circuit Court.

Have you ever had your deposition

taken before?

A. Yes.

Q. How many times?

A. Oh, several. Probably four or five.
Q. Okay. The reason I'm asking is just

to generally give you a background of how
depositions, and I think you know. Briefly I'll

tell you that if I ask any questions which you

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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1 don't understand or for any reason you'd like me 5
2 to rephrase them or re-ask them in a way that's
3 more understandable to you, please tell me and
4 I'1ll be happy to do so.
5 If you have any need to take a break
6 for any reason, just tell me and we'll
7 accommodate you any way we can. If you answer a
8 question, it's assumed that you undersﬁood the
9 question. Do you understand that?

10 A, I do.

11 Q. Okay. Can you spell your namne,

» 12 please.
M 13 A. Brian, B-R-I-A-N, G. Utley,

14 U-T-L-E-Y.

15 Q. What's your address, sir?

16 A. It's 9541 Virgina Avenue South,

17 Bloomington, Minnesota, 55438.

18 Q. How old are you, Mr. Utley?

19 A, 69.

20 Q. And what is your occupation?

21 A. I'm retired from IBM.

22 Q. How long did you work with IBM?

23 A. 37 years.

'ﬁ% 24 Q. And could you give us the benefit of
| 25 explaining what your role in that company wés.

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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L

1 A. Well, as I retired, I was the vice
2 president and general manager in charge of Boca
3 Raton, Florida operations and represented IBM to
4 the state of Florida from a governmental
5 position.
6 Q. What were the years that you worked
7 for that company?
8 A. 1955 through 52. I'm sorry, through
9 92
10 Q. And what have you done since 19927
11 A. I've managed a manufacturing
- 12 company, was the president of Iviewit.com and was
‘h“ 13 the CEO of another company, InternetTrain.
14 MR. SELZ: I'm sorry, could you have
15 the —-- is the speaker phone close to the
16 deponent?
17 | MR. PRUSASKI: I'll move it.
18 v MR. SELZ: I'm having trouble
19 hearing him.
20 THE WITNESS: 1I'll try to speak up.
21 MR. SELZ: Okay, thank you.
22 By MR. PRUSASKI:
23 Q. Did you do anything to prepare for
‘J& 24 this deposition today?
'] N
25 A. No. I've had no conversations

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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regarding this deposition.

Q. Did you review any documents?
A I did not.
Q. When was the last time you had any

contact with anyone from Iviewit? And before we
get too far into the deposition, I just want to
tell you that when I say Iviewit, I'm referring
to any of the Iviewit entities. If I want to
specify one entity in particular, I'll give you
the name of the entity. So when I use the term
generally Iviewit, I'm referring to Technologies,
Holdings, dotcom, Inc., LLC; do you understand
that?

A. Um—-hum.

Q. When was the last time you had any
contact with anyone from Iviewit?

A. I had a conversation with Bill
Kasser several months ago.

Q. And what did you discuss?

A. I really -- frankly, I don't recall
the context of the conversation.

0. Okay. Have you spoke to Si or Eliot
Bernstein lately?

A. I have not.

Q. When did you first become involved

Pat Carl & Associates (763)591-0535 or (800)591-9PCA
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with Iviewit?

A. It was in July of 99.

Q. And could you explain how you became
involved with Iviewit.

A. I was introduced to Eliot Bernstein
by Chris Wheeler for the purpose of reviewing the
imaging technology which Eliot had developed and
with the potential or possible interest of
becoming involved in the company.

Q. What was your experience in the past
reviewing imaging technology?

Al Well, as a senior person at IBM and
having been involved in developing many IBM
products, I had experience in imaging and imaging
technologies along the way.

Q. As you understood it, Sir, what was
the purpose of the Iviewit companies when you
became involved?

A. The purpose of the companies was to
continue the evolution of the technologies, which
were had provisional patents filed and to
commercialize those technologies.

Q. At the time you were approached in
July of 99, which of the Iviewit entities, if at

all, had been formed?

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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1 A. I'm trying to recollect. The
2 operating company was Iviewit.com, LLC.
3 Q. Was that in existence at the time
4 you were first approached about these companies?
5 A. Yeah.
6 0. Were any of these other entities?
7 A. Yes. It was subordinated to
8 Iviewit, LLC, which in turn was 95 percent owned
9 by U-View, subchapter S corporation.
10 0. Where was the company located when
11 you first became involved?
L 12 A. I believe the official address of
‘m$} 13 the companies was Eliot Bernstein's home.
14 0. Where is that?
15 A. I don't recall the exact address but
16 in Boca Raton.
17 Q. What were you fold your role in the
18 companies would be?
19 A. President and COO.
20 0. Who made that representation to you?
21 A. My initial discussion regarding that
22 was with Si Bernstein.
23 Q. What was his role in the companies
mtk 24 to be? ‘
! 25 A. He was represented as the chairman

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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of the board.

Q. Did there come a time when you
became the president and COO of the companies?

A, Beg your Pardon?

Q. Did there come a time when you
actually became the president and COO of the

companies?

A. Yes.

Q. When was that?

A. That was in August of 99.

0. Did the company have any employees

at that time?

A. There were, apart from Eliot and
myself -- I was the first actual employee of the
company —-- there were three associates of Eliot

who had been involved with him in conducting
feésibility work with the technologies, but they
were not formally employees of the company at
that time.

0. Which of the Iviewit entities were
you the president and COO of?

A. The -- my employment agreement
stated Iviewit.com, LLC, but operationally I
managed all of the companies.

Q. As the president?

10
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A. Yes.
Q. Who were the other officers?
A. Si Bernstein, Eliot Bernstein, Jerry

Lewin, Chris Wheeler was the representing

attorney.

Q. At Proskauer?

Al Yes.

Q. Who were the directors of the
companies®?

A, Well, those are the board members

that I mentioned, the directors.

Q. Okay, thank you. What were your
day-to-day responsibilities? Could you describe
that, please.

A. Basically to run the company,

develop, build the company.

Q. And for how long did you do that?
A. Until April of 2001.

Q. Almost two years?

A. Yes.

Q. Who had decision making authority

with respect to the financial matters of the
companies-?
A. I suppose I did subject to the board

approval.

11
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0. Do you still have anything to do

with the Iviewit companies today?

A. No.
Q. I'd like to turn the focus of the
questioning now to Proskauer Rose. When did

Proskauer Rose first become involved with
representing the Iviewit companies?

A, As I recall from documents, which
were in the company at that time, I believe it
was about January of 99. I could be off by a

month or so.

Q. | That was prior to your coming
aboard?
A. Yes. At least six months before I

came on board.

Q. Do you know if Proskauver was still
representing the Iviewit entities at the time
when you left in April 20012

A, I'm not aware that there was any

action to disengage from Proskauer.

Q. Who made the decision to hire
Proskauer?

A. I don't know.

Q. Were any other attorneys or law

firms ever used by Iviewit to your knowledge?

12
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A. Not as such; although, there was a
relationship with a, a personal relationship of
Eliot Bernstein with a law firm in Los Angeles.
And that law firm did some work for Iviewit,
primarily focused on introducing Iviewit to
potential customers.

Now, when we speak of law firms, I'm

not including patent attorneys.

Q. I want you to include patent
attorneys.
Al Well, okay. There was a patent

attorney in New York that was referenced by
Proskauer for the purpose of handling
intellectual property affairs. That firm decided
to drop intellectual property activity, and as a
result, we hired another firm out of Milwaukee to
handle patent affairs. |

Q. Do you recall what the name of the
firm in New York was?

AL Meltzer something. I frankly don't

recall the full name.

Q. Okay. What about the Milwaukee
firm?

A. I would have to look that up.

Q. The Milwaukee firm, what did they‘do

13
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for Iviewit?
A. They filed -- I'1l1l backup.

We had filled through the New York
firm provisional patent applications. The New
York, the last act of the New York law firm was
to convert one of those to a formal filing. The
remaining provisionals were filed, refiled as
formal applications by the Milwaukee firm.

Q. Did Proskauer Rose perform patent

work for Iviewit?

A, Not as such.

Q. Can you explain what you mean by
that.

A. Well, Proskauer did not handle any

of the actual patent paperwork, the filings or
the actual development of the filing material,
but écted as a consultant, if you will, in
recommending the New York law firm.

Q. What type of work did Proskauer Rose

do for Iviewit?

A. Corporate work.
Q. General corporate work?
A, Um-hum.

Q. Was that the purpose for which

Proskauer was hired?

14

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)




Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02

‘?% 1 A. As far as I know, yes.
2 Q. What was your —-- could you explain
3 your role with respect to directing Proskauer to
4 do certain corporate work.
5 A. Well, of course, we had, we required
6 activity relative to equity, the equity program,
7 the managing of the equity records; the
8 development of the -- excuse me -- of the money
9 raise paperwork, that kind of work was handled by
10 Proskauer. Also Proskauer acted as the keeper,
11 if you will, of the corporate records.
12 Q. Who at Iviewit was responsible for
13 13 directing Proskauer to do work?
14 A. Well, I think the people who
15 actually requested work of Proskauer were either
16 myself or Si Bernstein or Eliot Bernstein.
17 Q. Do you know if Proskauer was
18 initially paid a retainer by Iviewit?
19 A. I'm not aware that any retainer was
20 paid.
21 Q. Do you recall the attorneys at
22 Proskauer with whom you had dealings while they
23 represented Iviewit?
; 24 A. My dealing were primarily with Chris
‘lm 25 . Wheeler, although a number of staff attorneys

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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‘iﬁ 1 were involved.
2 0. Who was the person at Iviewit that
3 had primary responsibility to deal with Chris
4 Wheeler?
5 A. From an organizational point of
6 view, it would be myself.
7 Q. Could you explain what your current
8 affiliation with the Iviewit entities is right
9 now?
10 A. I have no affiliation.
11 Q. Do you have any idea what their
12 current business plan is?
‘ b 13 A. I have no idea.
14 Q. Okay. I would like to talk for a
15 few minutes about the Iviewit entities
16 separately, starting with Iviewit.com, Inc. Can
17 you explain its role and when it was formed,
18 please.
19 A. It was formed in December of 99. At
20 that time, we went through a complete
21 restructuring of Iviewit, converting the U-View
22 subchapter § into a C-corp, which, as I
23 recollect, became Iviewit, Inc.
f» 24 0. Iviewit.com, Inc.
"‘ml 25 A, No.

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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(.M 1 Q. Iviewit, Inc.?
2 A. Iviewit.com, LLC became subordinated
3 to Iviewit.com, Inc. Operationally Iviewit.com
4 replaced Iviewit, LLC but Iviewit, LLC held some
5 leases in its name and so therefore we retained
6 that company for the purpose of managing those
7 leases.
8 Q. With respect to the reorganization
9 that we're discussing right now, what law firm or
10 entity was involved with handling the matters for
11 this reorganization?
12 A. Proskauer.
( v 13 Q. Besides this reorganization
14 involving Iviewit.com, Inc., were there any other
15 legal matters that Proskauer did work for this
16 company?
17 A. Yes. When we had<dealings with our,
18 in the financial community when we raised money,
19 Proskauer handled all of the legal matters
20 relating to the, both the equity and the
21 promissory note aspects of those raises.
22 Q. And this was work performed for
23 Iviewit.com, Inc.?
_ 24 A. It was actually performed for
)
' ! 25 Iviewit, Inc.

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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Q. I'd 1like to focus on the work that
was performed right now for Iviewit.com if you
could.

A. Okay. Well, Iviewit.com, Inc. was
the operational company. The money that came
into Iviewit, Inc. actually flowed directly into
Iviewit.com and all disbursements were from
Iviewit.com, Inc.

0. The disbursements for the other
Iviewit entities were from Iviewit.com, Inc.; is
that correct?

A. Yes.

Q. Who were the principals of
Iviewit..com, Inc.?

A. I was the president and COO.

Q. With respect to the work that
Proskaﬁer performed for Iviewit.com, Inc., who

from the company directed Proskauer to do the

work?

A. Who directed Proskauer to do the
work?

Q. Yes, sir.

A. For the financial matters, it was

myself. On occasion, Si Bernstein would solicit

work, primarily, as I recall, related to the

18
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stocks. In the very early days, there was a,
mostly before I arrived on the scene, Si and
Eliot used Proskauer services to arrange for
meetings with potential financial sources and
also with people who would be able to establish
the validity of the technology.

Q. Okay. We were talking about
Iviewit.com Inc. I'd like to shift now to
Iviewit Holdings, Inc.

A. Um—-hum.

Q. And can you explain, please, what
the purpose of that company is or was.

A. It was established as the transition

to a C-corp from U-View, LLC.

Q. Who performed that transition work?
A. Proskauer.

Q. Do you recall when it was formed?
A. December of 99.

Q. Who were the principals of Iviewit

Holdings, Inc.?

A. I was the president and COO.

Q. Besides the transition work to a
C-corp from U-View, LLC, what other work did
Proskauer do for Iviewit Holdings, Inc.?

A. Well, part of that transition

19
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involved, as I mentioned earlier, 95 pércent of
the equity in Iviewit, LLC was held by U-View.
The other 5 percent was outside of the S-corp.
And in order to perform the transformation, it
was not possible to move the other 5 percent of
stock holders directly into Iviewit Holdings
because of tax consequences. Therefore, a
subordinate company was created, which was

Iviewit Technologies, Inc.

Q. And we'll get to that one in just a
moment.
A, Okay.

Q. Who paid the bills for the work done

for Iviewit Holdings, Inc., the legal work to

Proskauer?
A. Checks were issued by Iviewit.com.
Q. Inc.?
A, Inc.
Q. And the legal work performed by

Proskauer for Iviewit.com, Inc., what entity paid
the legal bills for that work?

A. Iviewit.com, Inc.

Q. Okay. Let's talk —— you
transitioned us nicely into Iviewit Technologies,

Inc., and the same line of questioning, sir, what

20

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)

-




N 1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02

was its purpose?

A. Twofold. One, it was the point of
entry, if you will, for the remaining 5 percent
equity holders. Secondly, Iviewit Technologies,
Inc. was assigned the intellectual property
rights.

Q. What firm performed the legal work
for Iviewit Technologies, Inc.?

A. For corporate matters, Proskauer

Rose and for intellectual property, our patent

attorneys.

Q. Do you remember what company that
was?

A. Well, until April of 2000, that was

the New York firm, Meltzer, Lipper & something or
other.
Q. Was Foley & Lardner ever involved?
A. Foley & Lardner became involved.
That's the Milwaukee firm. They became involved

in April of 2000.

Q. After Meltzer?
A. Um-hum. Yes.
Q. Why did the company choose to switch

Meltzer to Foley & Lardner?

A. Because Meltzer decided to

21
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discontinue intellectual property representation.
0. In general for all its clients?
A, Yes.
Q. Okay. To your knowledge, did Foley

& Lardner ever stop representing the Iviewit
companies?

A Foley & Lardner took the position
that they would no longer represent Iviewit with
new intellectual property work, and eventually,

as I recall, did cease doing any work whatsoever.

Q. Why?

A. Basically due to lack of payment.

Q. Of its attorneys fee bills?

A. Yes.

Q. Do you know if those bills were ever

resolved by the companies?

A; I don't know.

Q. At the time when you left in April
of 2001, were those bills for Foley & Lardner
still outstanding?

A. Yes.

Q. Who were the principals -- getting
back to the Iviewit Technologies, who were the
principals of that company?

A, The same principals as the other

22
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companies.
0. You were the president and CO0O0?
A, Yes.

MR. PRUSASKI: Could we go off the
record, please. We're going to go off the record
for a minute.

{(Discussion had off the record.)

{Whereupon, a break was taken from

9:31 to 9:51.)

MR. PRUSASKI: Okay, let's go on the
record, please.

By MR. PRUSASKI:

Q. Mr. Utley, before the break I asked
you who were the principals of Iviewit
Technologies, and I believe you indicated you
were the president and COO; is that correct?

A. Yes.

Q. Who at Iviewit directed Proskauer to
do work for Iviewit, Technologies Incorporated?

A I did.

Q. Do you know what the current status
of Iviewit Technologies is?

A, No.

Q. And if I asked you this as far as

Iviewit Technologies, Inc. before the break, I'm

23
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sorry, I'm going to ask you again. What entity
paid for the legal bills for Proskauer's work for
Iviewit Technologies, Inc.?
MR. SELZ: I think that was asked
and answered.
MR. PRUSASKI: I can't remember if T
asked it as to this company or not.
MR. SELZ: I think you asked it as
to all the companies, so.
By MR. PRUSASKI:
Q. You can answer the question.
A, The bills of Iviewit Technologies,
Inc. were disbursed by Iviewit.com, Inc.
Q. Do you recall what entity paid the

Foley & Lardner bills for Iviewit Technologies,

Inc.?
A. Iviewit.com, Inc.
Q. And the same as to the Meltzer firm?
A. Yes.
Q. Do you know if the Meltzer firm's

bills were fully resolved by Iviewit?

A. I believe they were.

0. Did Iviewit ever have any trouble
paying its bills?

A, Yes.

24
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Q. Can you explain.

A. Well, funding was a constant issue
that I had to deal with because we, you know, we
very quickly depleted the funding that we had
received and therefore required careful
management of the available cash.

Q. I'd like to shift our questioning
now to Proskauer Rose's representation of the
Iviewit entities.

How do you describe the Iviewit --
how do you describe Iviewit's satisfaction with
Proskauver's services?

MR. SELZ: Object to the form of the
guestion.

THE WITNESS: There were a number of
discussions that took place, principally between
Si Bernstein and Chris Wheeler oveg the size of
the bills and the number of hours charged to
Iviewit.

By MR. PRUSASKI:

Q. What was the substance of those
conversations?

A. I was not involved directly in those
conversations, but from my perspective, there was

no outcome from those discussions.

25

Pat Carl & Associates

(763)591-0535 or (800)591-9PCA (722)




i .

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02

Q. What was Si Bernstein's problem with

bills, if there was problem?

A. They were too large.
Q. Why were they too large?
A. He felt that the, both the hours

charged and the rates were excessive.
Q. Did Mr. Bernstein know what
Proskauer's rights were at the time Proskauer

became involved in representing Iviewit?

A. I have no knowledge.

Q. Did you feel that the rates were too
high?

A. I felt that the rates were

comparable to a Proskauer Rose type of
representation.

Q. Was there ever a time when you were
dissatisfied with Proskauer's representation?

A. There were times when I observed
that there appeared to be some duplicative effort

within the organization.

Q. Did you address that with Chris
Wheeler?
A. I mentioned it to Chris and Chris

made some changes in assignment.

Q. Were you satisfied with Chris
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Wheeler's changes? 27
Al Yes.
Q. Do you recall if the bills

reflecting Chris Wheeler's changes in assignment
were ultimately paid?

A. When I left, the bills had been
accruing for a very long time, and so the short
answer would be, no.

Q. Why were the bills accruing for a
long time at the time you had left?

A. 'I was directed by Si Bernstein not
to disburse funds to resolve the outstanding
balances.

Q. Why did he direct you to do that, or
to not disburse funds?

A. To preserve cash.

Q. Did it have anything to do with his
dissatisfaction with Proskauer's work or was it
to preserve cash?

MR. SELZ: Objection; calls for
speculation.

THE WITNESS: I can't answer that
question.
By MR. PRUSASKI:

Q. Was the companies having financial
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difficulties at that time?

A. Yes.

Q. Do you believe that's the reason why
no further funds were disbursed to Proskauer?

A. Well, of course, since the cash

situation was difficult, that was clearly a

reason.
Q. Do you have reason to believe --
A. The question --
Q. I'm sorry.
A. The question really arose from the

view of what priorities should be applied in

disbursing funds.

Q. To creditors?

A. To creditors.

Q. Do you have any other reason to
believe that -- I'm sorry, strike that.

Was there any other reason besides
the companies' cash situation why funds were not
disbursed to Proskauer?

A. There was —-- Si Bernstein expressed
dissatisfaction with the billings frequently.

Q. I believe you've stated that his
dissatisfaction were what now?

A. With the rates charged and the hours
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charged.

Q. Okay. Was this communicated to
Chris Wheeler?

A. He communicated that directly to
Chris Wheeler.

Q. Do you know if Chris Wheeler ever
did anything in response to those communications?

A. Chris, as I understand it, Chris
reviewed the billings and reviewed the charges
and responded that they were accurate and

consistent with their billing practices.

Q. Had you reviewed the bills?
A, Yes, I saw the bills.
Q. Did you feel that they were

consistent?
MR. SELZ: Objection to the form of
the question. Consistent to what?
THE WITNESS: I didn't understand
that.
By MR. PRUSASKI:
Q. Did you —-- I'1ll re-ask the question.

You reviewed the bills?

A, Yes.
Q. Did you believe that they were
unreasonable?
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to creditors about their bills?

A. He primarily focused on Proskauer
Rose.

Q. Was there anyone else with Iviewit
that concurs with your analysis of Proskauer's
bills>?

A. I can't answer that.

Q. Did you ever hear Si Bernstein

specifically recall any instances where Proskauer

billed for work that wasn't performed?
A. No.
Q. Do you recall Si Bernstein

specifically complaining about work that

Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02
A. I felt that they were reasonably 30
accurate.
Q. Did you feel that there were
services billed by Proskauer that weren't
performed by Proskauer?
A, No.
Q. Did you feel that there were
services performed by Proskauer that Proskauer
did not have permission of the companies to
perform?
A. No.
Q.. Did Si Bernstein frequently complain
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Proskauer billed that Proskauer didn't have
permission to do?

A. No.

Q. Do you agree with Si Bernstein's
analysis of Proskauer's bills?

A. I do not.

Q. How often did Proskauer send bills

to Iviewit?

A. Monthly.

Q. Who received them?

Al I did.

Q. Were they reviewed by you right
away?

A. Yes.

Q. And who else reviewed them?

A. Depending on who was handling the

books at the time, the financial analyst.
Q. If there were any problems that you

found with the bills, what did you do?

A. I didn't find any problems with the
bills.

Q. Okay. Do you know how much Iviewit
paid Proskauer in total?

A. I don't.

Q. Who made the decision to pay

31
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Proskauer's bills? 32
A. I did.
Q. Was that one of your job duties?
A, Yes.
Q. Did anyone else have the duty at
iviewit to -- I'm sorry, strike that.
Did anyone else at Iviewit have the
responsibility to determine whether the bills
would be paid?
A. Well, it was delegated to Raymond
flersh the last few months of Iviewit.
Q. What were the months and year?
A. Well, Raymond came into the picture,
we employed him, as I recall, late 2000, and he
continued until the office was closed at the end
of April 2001.
0. Why was the office closed in April
of 20012
A, The business was moved to California
operationally.
Q. Did Mr. Hersh ever express to you
any objection with respect to Proskauer's bills?
A. He felt that the bills were high.
Q. Did he have any specific reason to
feel that they were high?
Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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A. He just felt the rates were high.

Q. The rates charged per hour by the
attorneys?

A. Yes.

Q. Do you know if the rates charged per
hour by attorneys, changed at all during the time
that Proskauer represented Iviewit?

A. Actually they went down because in
the early phases of the company, most of the work
was performed by Chris Wheeler directly, then as
the work load increased, it was delegated down to
staff members, associates and thereby, the rates

were reduced.

0. Did Si and Eliot Bernstein know
this?

A. Yes.

Q. Were Iviewit's bills for~—— strike
that.

Did Iviewit normally pay its bills

to Proskauer on time?

A. No.

Q. Why?

A. Preserving cash.

Q.. Did that have anything to do with
Proskauer?

33
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A. Well, as the largest creditor, it 34
was the, the action that would have impacted cash
reserves the most. And Si Bernstein, again,
instructed me not to make those payments.

When we received a funding, I did
make payments and we had a number of discussions,
that is Si Bernstein and I had a number of
discussions over how much those payments should
be.

Q. Do you recall any bills specifically
withheld for payment because of Iviewit's
objections to the bills?

A No.

0. At the time when Si Bernstein was
complaining to you that he felt Proskauer's bills
were too high, was he still directing Proskauer

to do work for the companies?

A. Yes.

Q. Same for Eliot Bernstein?

A. Yes.

Q. Do you know if there ever came a

time when Proskauer ever stopped representing
Tviewit?
A. No.

Q. Did Iviewit ever fire Proskauer from
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representing them?

A. I'm not aware of them ever being
fired.

Q. Did Proskauver occasionally send

letters to Iviewit demanding payment?

Al Yes.

Q. How often?

A. Well, at least once a month.

Q. Did you review the bills that were,

that Proskauer alleged to be overdue?

A. Yes.

Q. Did you feel that the bills were
owed?

A. Yes.

Q. Did Iviewit ever enter into any

payment arrangements with Proskauer?

A, Yes.
Q. Why was that?
A. I made several agreements with

Proskauer for scheduled payments, but my

agreements were usurped by Si Bernstein.

Q. What do you mean usurped?

A. He directed me not to honor those
agreements.

Q. Do you feel you bound the company in
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those agreements?

A. I did.
0. Do you feel that Si Bernstein had a
right -- did you think the companies -- strike

that.
Do you think the company's not
honoring the agreement at the direction of Si

Bernstein was justified?

A. No.

Q. Why?

A. We had a responsibility to pay our
bills.

Q. Okay.

A. And we had no basis for singling out

Proskauer Rose among the creditors.

0. Do feel Proskauer Rose was singled
out?

A. I think as the bills became so large
that there was clearly no path to resolving the
total bill in the short term, and as the bills
continued to accumulate, it became just a larger
and larger burden.

Q. Okay. I'm going to ask you a couple
of questions that I didn't at the beginning about

Proskauer's particular work. I'm sorry to jump
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back to that so bear with me, please.

Do feel that Proskaugr ever

A

committed a malpractice in its representation of

Iviewit?
A. No.
Q. How would you respond to someone

else's allegation that they did?

MR. SELZ: Objection to the form of
the question. I think it calls for speculation
too. Is this a hypothetical you're asking him,
Chris?

By MR. PRUSASKI:
. 0. How do you respond*td’an’ accusation
T that Proskauer Rose did bad work for Iviewit with °
respect to patents?
A. The .only work. that. Proskauer Rose

did was to find a, and recommend a particular

A

xx patent attorney in another firm.
v Q. Was that done properly?
A. That was done before I became
! involved with the company.

Q. Okay. Do you know what the status
of Iviewit, LLC's bankruptcy is?
' A. 1 believe it's in Chapter 7.

Q. Currently?

"1t Carl & Associates (763)591-0535 or (800)591-9PCA (722)
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A, Yes.
Q. In a bankruptcy proceeding?
Al Yes.

MR. PRUSASKI: Mr. Selz, I'm going
to shcw the witness some exhibits. The first one
is the Amended Complaint, which you have a copy
of.

By MR. PRUSASKI:

Q. Mr. Utley, I'm going to show you a
document that I'm going to mark Exhibit 1, which
is entitled Amended Complaint. I'm going to ask
you to look at it and tell me if you've ever seen
it before.

(Whereupon, Exhibit No. 1 was marked

for identification.)

THE WITNESS: (Witness complies.)
No. |
By MR. PRUSASKI:

Q. Do you recognize the invoices that
are attached to the document?

A. They appear to be familiar.

0. Are those the invoices that
Proskauer Rose sent to Iviewit?

A. As I say, they appear to be

familiar, typical of the invoices that I was

38
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receiving. 39

0. If you look on the invoices, the
first one is dated January 31, 2000. It's about
seven pages into the document.

A. Um~hum.

0. It indicates that the client's name
is Iviewit.com, Inc. Were most of the invoices
sent to that entity?

A. I believe so. Again, this was, I
assume, this was because Iviewit.com, Inc. was
o the operating company.

Q. If Proskauer did work for Iviewit
Technologies or Iviewit Holdings, would the work
o for those companies be sent, the bills sent to
Iviewit.com, Inc.?

o A. Yes.
: Q. Was that the way that the company
wanted the bills to be sent?

A. We did not make any specific request
in terms of how the bills should be addressed.

' Q. Okay. What were the distinctions --
how do you describe the distinction between the
different entities as to how they should be

1 billed?

A. We didn't make any distinction
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between the entities. 40
Q. Could you elaborate on that.
A. We didn't make any distinction.
Q. Okay. How many separate bank

accounts did the entities have?

A. I don't recall. There were a number
of bank accounts that were held, that were in
place before I joined the company and we
basically used two accounts when I was there.

One was the checking account and the other was a,
c a savings account. Both in the name of either

' dotcom, LLC or dotcom, Inc.

o MR. PRUSASKI: Mr. Selz?

b MR. SELZ: Yeah.

o MR. PRUSASKI: I'm going to show

o Mr. Utley the document that's Exhibit 9 of the

' documents that I provided you a few days ago.

Co (Whereupon, Exhibit No. 2 was

to marked for identification.)

By MR. PRUSASKI:

! Q. Mr. Utley, I'm going show you a
document which is a letter dated October 12th,
1999, which we'll mark as Exhibit 2, and I'll ask
f you to look at that and tell me if you've ever

seen it before.
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’H'. i A. (Witness complies.) Yes. 41
0. Can you explain what that document
! is
1 A, Well, it's a request for additional

“ payment. At that time, Iviewit had just received
a $500,000 investment from Huizenga Holdings,
! H-U-I-Z-E-N-G-A. And I'm not aware that any
q payment had been made to Proskauer since services
) started in, early in the year, January or so in
i 99. We made an initial payment of 75,000 when we
1y received the $500,000 investment from Huizenga

to Holdings, and this was a request for an

13 additional 75,000.
1 Q. Were there points in time where
e Proskauer didn't bill Iviewit for several months
b or allowed Iviewit not to pay for several months?
. Al I recall reviewing the account prior
1o to the time I joined the company, and if my
1 memory serves me correctly, it had accrued to

a $285,000 by the time that I joined the company.

t That's a recollection. I'm not aware that any
payment had been made.
! I do recall a June statement

B summarizing the activities over the prior several

RN months.

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)

-

M . i ik i




Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02

‘l. | Q. You're referring to June of 997 42
A. Yes.
: 0. Okay.

1 MR. PRUSASKI: Mr. Selz, I'm going
show Mr. Utley the Document No. 10 that I gave
you a few days ago.
{Whereupon Exhibit No. 3 was

" marked for identification.)

) By MR. PRUSASKI:
iy Q. Mr. Utley, I'm going to show you a
1 document marked Exhibit 3, which is a letter

P dated March 9th, 2000 and I'll ask you to look at

i that and tell me if you've ever seen it before.

1 A. (Witness complies.) Yes.

e Q. Can you explain_ what that document
e is?

1o . Weli, it's a request for additional

o payment summarizing the outstanding balance and
1o requesting a specific amount be paid to take care

" of specific invoices which had been received.

[ Q. Did you receive the document?
2. This document?

) Q. Yes.

1 A. Yes.
C. And I don't know if I‘asked the
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G’ l previous document, which was Exhibit 2, did you 43
receive that as well?
' AL Yes.
l Q. Okay. If you look at the second
paragraph, it indicates that there is an
. outstanding account due of $259,494. Do you know
) why that much in attorneys fees had accrued?
0 A. Well, as I mentioned, the
! outstanding amount by the time that I came,
tes joined the company was approaching 300,000.
I There had been at least two separate filings for,
l corporate filings. The initial filings were for
{ﬁ’ L a C-corp, which was later modified to an S-corp.
oy (Whereupon, deposition interrupted
L ) by person entering the conference
e room. )
v THE WITNESS: And in addition to
14 that, Proskauer provided services to Iviewit,
I introductions, meetings, conference rooms, travel
" to Orlando to meet with the companies there for
! technology reviews; and so there was a, there was
g a lot of activity that took place in the early
! days of the company where the Proskauer was

1 acting as, basically as an agent for the company.

" By MR. PRUSASKI:
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i’ 0. At whose request?
A. At Bernstein's request.
Q. And the letter also indicates that
! we have not taken a retainer on this matter. Can

you explain why Iviewit didn't pay a retainer to

Proskauer?
AL I was not involved in those
o discussions. It was prior to my time.

: MR. PRUSASKI: Mr. Selz, the next is
ro Document 11.
tl (Whereupon, Exhibit No. 4 was

! marked for identification.)

Lo By MR. PRUSASKI:

i Q. Mr. Utley, I'm going to show you a
' document marked Exhibit 4, a letter dated March
i 24th, 2000. I'm going to ask you to look at the

e document and tell me if you've ever seen it

Lo before.
I A. Yes.
" Q. Did you receive a copy of this
! letter?
A. I did.
' C. Can you describe what it is?
! A. It was, it is a letter to Si

Bernstein confirming that I had made an
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arrangsment to make payments on a schedule and it
states that Si Bernstein had put a hold on the

agreement that I had made to make periodic

payments.

Q. Why was a hold put on that
agreement?

Aa. 3i Bernstein did not agree with

disbursing those funds.

0. Okay. What ultimately -- how was
that ultimately resolved?

A. I don't recall.

Q. Do you know why Si Bernstein had a
problem with disbursing those funds?

MR. SELZ: That's asked and
answered.
By MR. PRUSASKI:

Q. Answer the question, please.

A. I think as I had stated earlier, he
had a general feeling that the charges were
excessive.

Q. Okay. Were payment arrangements
ultimately made with Proskauer after this March
24th, 2000 letter?

A. I believe there were several

arrangements made.

45
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0. Okay.
MR. PRUSASKI: Mr. Selz, Document 12
is next.
(Whereupon, Exhibit No. 5
was marked for identification.)
By MR. PRUSASKI:
Q. I'm going to show you, Mr. Utley, a
document marked Exhibit 5, a letter dated March
31st, 2000, and I'll ask you if you've ever seen

this dccument before?

A. Yes.

Q. Did you receive a copy of it?

A "I did.

Q. And can you describe what it is?
A. It's a request that -- it was a

report of having reviewed past due accounts and
proposals made by éi Bernstein. It responds to
those in the negative and requests that a payment
plan be initiated immediately.

0. What were Si Bernstein's requests to
Proskauer?

AL I don't recall. At least one of
those requests, I believe, was for part of this
money to be translated into equity, part of

the —--

46
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‘ ! Q. The bills? 47

A. —— the bills to be translated into

' equity in Iviewit.

' Q. Shares of stock?
A. Yes.
: C. And Proskauer rejected that?
' A. Yes. I'm not sure if that came up

0 on this specific occasion, but I do know that
' that was one of Si's proposals that he made from
to time to time.
vl Q. Do you know if the meeting that this
ro letter references, in that meeting Si Bernstein
1 objected to the size of the bills?
A A. I wasn't in the meeting.
b ) Q. Okay.
Loy MR. PRUSASKI: Document 13,
v Mr. Selz.
19 (Whereupon, Exhibit No. 6
o was marked for identification.)

9 By MR. PRUSASKI:

" Q. Mr. Utley, the next document I'm

o going to show you is marked as Exhibit 6. 1I'll
3 ask you -- it's an April 10th, 2000 letter. I'11
A ask you to look at the document and tell me if

5 you've ever seen it before.
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! A. Yes. 48
Q. Did you receive a copy of that?
A. I did.

! Q. Can you explain what it is, please.
A. It was thanking me for a payment of

$25,000 and requesting a confirmation that this
was part of the payment plan that we previously
agreed to.

Q. Had you previously agreed to a
b payment plan?
o A. Yes.

: Q. Okay. Was this a payment plan that

h 4

v was separate from the one referenced in the March
v 24th, 2000 letter, which is Exhibit 4, that

! states that Chris Wheeler put a hold on the

e arrangement?
Co A. You mean that Si Bernstein put a
L hold?
Lo Q. Yes.
2. Yes. And the one that's also

f referenced in the March 31st letter that we just

discussed.

Q. Okay. So at this point, there's
b B been three separate payment arrangements?
A. It's the same payment arrangement
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documented in three separate letters. It was
referenced in the March 24th letter; it was
referenced in the March 31st letter, and it's
referenced in the April 10th letter.

Q. Okay. So this payment arrangement
that Si ultimately wanted to put a hold on, was

eventually agreed to?

A. Not by Si.

Q. By you?

A. By me.

Q. Okay.

A. I made the agreement in the first
place.

Q. If you knew that Si had objected to

the payment plan, why did you agree to it?

2. He objected to it after I made the
agreement.
Q. Okay.

MR. PRUSASKI: Document No. 14,
Mr. Selz.
(Whereupon, Exhibit No. 7
was marked for identification.)
By MR. PRUSASKT:
Q. Mr. Utley, I'm going to show you a

document marked Exhibit No. 7. 1It's a letter or
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. a memo dated April 11th, 2000. I'1ll ask you if 50

you've ever seen it before?

! A. Yes.
! Q. Is that your signature on the
letter?
A. It is.
C. And did you deliver it to Chris

o Wheeler?

' 2. I did.
ro Q. And can you explain what it is.
" 2. I'1l read it. "Regarding the

! proposed payment plan, it is our intent to

U fulfill the agreement.”

o Q. Is this referencing the $25,000 --
' 4. Yes.

e Q. -— every two weeks payment plan in
I the April 10th lettef?
1a A Yes.
U Q. Were any payments made pursuant to
o that payment plan?
I A. Okay. I don't recall.
' Q. Do you feel that this document bound
3 the company?

1 Al I did.

N Q. Okay. Do you recall how much was
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‘\J’ [ owing about at that time to Proskauer?
A I don't.
' Q. I'm going to show you a document

t marked Exhibit 8.
MR. PRUSASKI: Mr. Selz it's No. 15.
MR. SELZ: Okay.

(Whereupon, Exhibit No. 8 was

a marked for identification.)

i By MR. PRUSASKI:
e Q. A letter dated April 19th, 2000.
i I'11l ask you to look at it and tell me if you've

! ever seen it before.

L A, Yes.

b Q. Did you receive a copy of it?

b ' A. I did.

‘e Q. Does the -- what does the letter
b describe?

o A, It confirms receipt of my letter

] confirming the payment plan, the fact that the

o first payment was made on April the 7th, and it

! elaborates that the remaining payments would be
due every two weeks. It also expresses an
? understanding that in the event of a financing or

1 capital investment, the past due balance would be

paid on receipt of those funds.
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' Q. Was it your understanding that after 52
April 13%th, 2000 -- let me ask you that in a

! non-leading way.

! So after the payment arrangement was

entered into, what was your understanding as to

Iviewit's responsibilities to Proskauer?

A. To continue with the payment plan.
il Q. Was that done?
J A. I don't recall what the subsequent

(R payment was.
i Q. I'm going to show you a document

' that's marked Exhibit No. 9.

1o MR. PRUSASKI: Mr. Selz, it's the

E next document. I'm going in order.

S MR. SELZ: Okay.

e (Whereupon, Exhibit No. 9

v was marked for identification.)

to By MR. PRUSASKI:

1 Q. A letter dated May 15th, 2000. 1I'11
H ask you to look at it and tell me if you've ever
[ seen it before.

AL Yes. It recognizes a payment

! received on April the 27th and details against

1 which invoices the payment would be applied and

includes a reminder that the next payment would
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' : be due cn May the 15th. 53

Q. Okay. At the time that you received
that letter, did you verify that those amounts
' were correct?
A. They were, yes.
Q. Okay. Did you feel that they were
due and owing at the time?
A. Yes.
(Whereupon, Exhibit No. 10
v was marked for identification.)
o By MR. PFRUSASKI:
' 0. I'm going to show you a document
(g' v marked Exhibit 10, a letter dated May 30th, 2000.
1 I'm going to ask you to look at it and tell me if

! you've ever seen it before.

1 A, Yes.
1 Q. Did you sign that document?
Lo A. No.
«o 0. Who did?
A. My secretary.
' Q. At your request?
A. Yes.
0. Okay. Was the letter transcribed
! accurately?
A. Yes.

Pat Carl & Associates (763)591-0535 or (800)591-9PCA (722)

I N . . e i




: Proskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02
‘ ’ ! Q. Okay. And you delivered it to

Mr. Wheeler?

A. Yes.

! Q. Can you explain the substance of the
letter, please.

A. Well, it says that due to our cash
position, that I was only able to make a partial
O payment. I did make a partial payment and it
reaffirms that normal payments would resume as
v soon as cash reserves would permit.

i Q. Did Si and Eliot Bernstein know that

P the $25,000 payments were being made?

1 A. Yes.
o Q. What was their position on that?
b A. Well, on severali occasions I was

e challenged as to why I made those payments.

o Q. Was that ever resolved?
o A. Resolved after the fact.
ro Q. Let me ask what -- after they

" challenged the payments, were other payments

f made?

A. Yes. I think we have a record of at
! least three payments here.

I Q. Okay. Since they challenged you on

the first payment?
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' A. Yes.
Q. Why did you continue making the

! payments?

4 A. Well, I continued payments as I
5 could and as I thought was prudent at my
6 discretion.
7 Q. Did Si and Eliot Bernstein, after
8 they objected to you making the first payment of

$25,000, did Si and Eliot Bernstein continue
v directing Proskauer to do work?
o A, Yes.
(Whereupon, Exhibit No. 11
was marked for identification.)
o By MR. PRUSASKI:
Q. I'm going to show you a document
marked Exhibit 11, which is a letter dated
December 29th, 2000. 1I'll ask you to look at the

document and tell me if you've ever seen it

v before.
A. Yes.
! Q. Did you receive a copy of it?
A. I did.
Q. Could you explain the substance of

- the letter, please.

A. It states that Iviewit will commence
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payments of $30,000 starting in December 2000 and
on the 15th of each month thereafter, that the
current monthly bills will not exceed $5,000 a
month and 5,000 of the $30,000 payment would be
applied to current bills and 25,000 to the
outstanding balance.

Q. Was this a different payment
arrangement than the previous one?

A. Yes.

Q. And why was this payment arrandement
entered into?

A. We had received a promissory note
funding from Crossbow and sb we were disbursing
funds because of that funding.

Q. And at this point in time, were the
Bernstein's still directing Proskauer to do work
for the companies?

A. Yes.

(Whereupon, Exhibit No. 12
was marked for identification.)
By MR. PRUSASKI:

0. The next document is marked Exhibit
12, a letter dated January 4th, 2001. I'm going
to ask you to look at this document and tell me

if you've ever seen it before.

56

"at Carl & Associates (763)591-0535 or (800)591-9PCA (722)

ot AL s i i




'roskauer Rose, et al. vs Iviewit.Com, Inc., et al. 8/22/02

' A. Yes.

Q. Did you receive this letter?

A, Yes.

: Q. And can you explain what the letter,
the substance of the letter is, please.

A. Yes. It confirms receipt of $30,000
and identifies how it would be applied against
the receivables.

Q. Was that payment made pursuant to

v the arrangement describe in the December 29th

o letter?

: A. Yes.

' 0. The accounts receivable balance of
v $66,844.60 described in the letter, at that time

' you

received the letter, do you know if that

O money was due and owing Proskauer?

A. I believe it was, yes.
THE WITNESS: Can I take a break?
MR. SELZ: Sure.
(Whereupon, a break was taken from
10:50 to 10:59.)

MR. PRUSASKI: What's my last

question?

(Whereupon, the requested portion

was read back.)
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(Whereupon, Exhibit No. 13 was
marked for identification.)
By MR. PRUSASKI:

Q. The next document I'm going to show
you is marked Exhibit 13. 1It's a letter dated
January 8th, 2001. 1I'11 ask you to look at this
document and tell me if you've ever seen it
before.

A. Yes. It's a request for the January
payment of $30,000, which had not been made by
January the 18th.

Q. Did you receive this letter from
Chris Wheeler?

A, Yes.

Q. Okay. Why wasn't the $30,000
payment due on the fifteenth made?

A. I could oniy surmise that it was

because of insufficient funds.

Q. Iviewit had insufficient funds?
A. Yes.
Q. Do you believe that the payment was

due and owning?

A. Yes.
Q. The letter describes in the 4th
sentence, the first clause: "If the payments are
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continually delinquent," do you feel that's an 59
accurate description by Chris Wheeler of
Iviewit's payment history?

A. Yes.

(Whereupon, Exhibit No. 15 was
marked for identification.)
By MR. PRUSASKI:

Q. The next document I'll show you is
being marked Exhibit 15, a letter dated March
28th, 2001 consisting of four pages total.

MR. SELZ: Chris, is that 14 or 157

MR. PRUSASKI: It's 15. The January
18th letter was 14.

THE WITNESS: There's two January
8th letters. These are both the same, 13 and 14.

MR. PRUSASKI: Oh. I'm sorry.
Steve I mismarked. This is going to be 14.

MR. SELZ: Okay. That's what I
thought.

MR. PRUSASKI: Sorry. Thanks for
pointing that out.

MR. SELZ: No problem.

(Whereupon, Exhibit No. 14 was

marked for identification.)

By MR. PRUSASKI:
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‘ Q. Sir, I'm going to correct myself.
This is going to be Exhibit 14, a March 28th,
2001 letter consisting of four total pages. I'l1l
' ask you to look at it and tell me if you've ever

seen it before.

A. Yes.
Q. Did you receive this from Chris
Wheeler?
A, Yes.
Q. Could you describe what it is.
e A, It's detailing about standing

' invoices and an acknowledgement of $7,000 which
v has been paid.
P 0. Did you review the invoices listed

’ in this letter when you received the letter?

t A. They were reviewed by accounts

b payable.

n Q. Were they found to be due and owing?
f A. Yes.

MR. SELZ: I didn't catch that. Who
! reviewed them?
THE WITNESS: Accounts payable.
By MR. PRUSASKI:
! Q. Who comprised the accounts payable?

AL Bill Kasser at that time.
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' K-A-S-S-E-R. 61l
Q. At the time this March 28th, 2001
letter was received, were Si and Eliot Bernstein

' still directing Proskauer to do work?

A. Yes.

Q. Were you directing Proskauer to do
work?

A. I was, although I don't believe at

that point in time there was very much work being

L done.

1 Q. Why was that?

* A. Because of the state of the company.
’ v 0. How do you describe the state of the

C company at the time of the March 28th, 2001

' letter?

o A. Well, the company was in the

p retrenchment mode and we did not -- we did not
1o activate much work.

o Q. What do you mean by retrenchment
mode?

! A, We were in the mode of determining
how we would shrink the company and what the
operational activity of the company would be

! betw