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WRITTEN STATEMENT NO. 2 – THEFT OF IVIEWIT 
INTELLECTUAL PROPERTIES 

 
 
 

Basic Allegation 
 
Iviewit Holdings, Inc. (“Company”) alleges the THEFT OF AND 
MISAPPROPRIATION OF MULTIMEDIA INVENTIONS THAT THEREBY 
FURTHER CONSISTS OF FRAUD OF THE UNITED STATES PATENT AND 
TRADEMARK OFFICE (“USPTO”) AND THAT THEREBY CONSISTS OF 
FRAUD OF THE UNITED STATES POSTAL OFFICE AND THAT THEREBY 
CONSISTS OF A FRAUD OF THE UNITED STATES FEDERAL BANKING 
REGULATORY BODY BY THE FOLLOWING INDIVIDUALS: BRIAN UTLEY, 
CHRISTOPHER WHEELER, KENNETH RUBENSTEIN, WILLIAM DICK, 
DOUGLAS BOEHM & STEPHEN BECKER. 
 
All witnesses and perpetrators are collectively identified by name, address, and telephone 
number attached herein as Exhibit A. 

 
Material Facts 

 
On our about August 2000, the Company discovers a one Brian G. Utley (“Utley”), then 
President & Chief Operating Officer of the Company, adding his name to and directing 
Company counsel, under the director and oversight of Kenneth Rubenstein a partner of 
Proskauer Rose, to add his name to a variety of the Company’s inventions, wherein, in 
addition to the fraudulently inserted name of Brian Utley’s, non-provisional patent 
applications were being written and filed with the true inventors missing from the patent 
applications and pertinent disclosures missing, all to the detriment of the Company and 
its shareholders.  Further, it is found that Mr. Utley with the help of Iviewit counsel steals 
off with several inventions of Iviewit and writes them in his own name and fails to assign 
or disclose these inventions to the Company or it’s investors, the patents are attached 
herein as Exhibit B.   
 
Moreover, it should be clear to Bureau of Investigative Operations of Boca Raton Police 
Department (“BOI”) that by virtue of Section 115 of U.S.C. Title 15 (more commonly 
known as Patent Act) that the violation of the oath of applicant, under the direction and 
oversight of Rubenstein, in this section, can render the patent invalid at the date of 
issuance, thereby materially damaging a patent portfolio estimated to be worth billions of 
dollars in royalties annually.  The Company claims that knowingly filing false statements 
to the patent office constitutes a fraud not only to the Company but the US Patent and 
Trademark offices, and it is the Company’s contention that Mr. Utley acted with patent 
counsel from Foley and Lardner and Proskauer Rose whom all knowingly acted to 
deceive the shareholders and the government. 
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Factually, said inventions were first made in mid 1998, provisional1 patent applications 
were filed in early to mid 1999, and Utley later joined the Company commencing in 
mid1999.  Moreover, to further complete the picture, BOI should note that the Company 
had prior problems with its patent counsel, Kenneth Rubenstein of Proskauer Rose LLP 
(“Proskauer”) as overseer of Raymond A. Joao formerly of counsel to Meltzer Lippe 
Goldstein & Schlissel LLP of Mineola, N.Y., who were found removing some inventors 
and switching content of the original applications; these allegations, among others, are 
the subject of criminal conspiracy discussions currently pending in the West Palm Beach 
office of the Federal Bureau of Investigation. 
 
Furthermore, upon learning of Company’s problems with Joao’s work, under the 
direction and oversight of Rubenstein, Utley and the Company’s then counsel, a one 
Christopher C. Wheeler, Esq. (“Wheeler”) a Partner in the Boca Raton office of 
Proskauer recommend a one William J. Dick, Esq. (“Dick”) of Foley & Lardner of 
Milwaukee, Wis.  Still further, to his new task, Dick assembled a team composed of 
Steven Becker, Esq. (“Becker”) and Douglas Boehm, Esq. (“Boehm”) to correct the 
mistakes of Joao and move the patent prosecution process from provisional status to non-
provisional, patent pending status.   
 
Additionally, Foley & Lardner, under the direction and oversight of Rubenstein, after 
several meetings with all the inventors wherein said inventors make full disclosures of 
the technologies, soon complete non-provisional filings, and send those patents for 
review and signatures.  Unfortunately for the Company, and hours before the one-year 
time deadline for the filing of non-provisional patent applications from provisional 
filings, Utley presents to the Company’s main inventor, Eliot I. Bernstein, only signature 
pages for the filings scheduled to occur in a few short hours. 
 
Moreover, Bernstein refused the requested signature until which time that he had an 
opportunity to review and authorize the whole filings.  When Utley refused Bernstein’s 
request to review the entire filing, a struggle ensued wherein Bernstein and a one James 
F. Armstrong physically removed the patent documents from Utley’s possession and gave 
the documents to an executive assistant, a one Jennifer Kluge, to secure copies. 
 
Furthermore, upon receiving the copies from Kluge, Bernstein and Armstrong retire to a 
local restaurant, and begin their review of the documents; the findings were mind-
boggling.  Mind-boggling in that, the filings completed by Foley & Lardner, and under 
the direction and oversight of Rubenstein, and demanded signatures of by Utley, were 
replete with: (i) different inventors than what was told to the Foley & Lardner attorneys, 
Dick, Becker, and Boehm; (ii) incorrect math; (iii) changing of the embodiment of the 
inventions that severely hamper the value upon subsequent issuance; and (iv) a narrowing 
of the claimed environments of the inventions.  Most notably, Utley adds himself or 
directs Foley & Lardner to add his name as an inventor to all the applications, although, 
even more remarkably, the Company did not employ Utley at such time as they were 

                                                 
1 BOI should be apprised that provisional filings are a low cost way to “time stamp” an invention in the US 
patent system, and that a more formal non-provisional filing with claims attached are what those in the 
industry commonly refer to as a patent application. 
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invented, and in each instance he factually drops an inventor or directs Foley & Lardner, 
under the oversight of Rubenstein, to drop an inventor to add Utley’s name.   
 
Subsequent to discovering these problems, meetings were arranged with the members of 
Foley & Lardner, James Armstrong, Christopher Wheeler, William Dick,  Simon L. 
Bernstein, a then director of the Company, and one Maurice Buchsbaum, a then 
representative of the Company’s lead investor, Crossbow Ventures (“Crossbow”) of West 
Palm Beach, Fla., as a means to determine what exactly occurred and how much damage 
had been caused (Appendix II); investigations were to be handled by Wheeler and 
Rubenstein as to how to again repair these major errors.  While two days of discussions 
proceed with Foley & Lardner to correct the patents, they are filed wrongly nonetheless, 
thereby constituting another alleged fraud on the USPTO by both Foley & Lardner, as 
overseen by Rubenstein and Utley. 
 
Still further, in January 2001, Utley flies to California and threatens Bernstein to both 
destroy the Company and to kill Bernstein should the Company proceed with more 
investigations of the dealings by and between Utley and Foley & Lardner with respect to 
the Company’s intellectual property portfolio, further stating that Wheeler and Dick are 
both members of extremely powerful law firms and that Bernstein should “watch his 
back” upon returning to his family in Boca Raton, Fla.  Mr. Bernstein does not return to 
Boca Raton and instead is forced by these threats to move his family to a hotel located in 
Los Angeles, CA for safety, at the advice of investors, management and others aware of 
the threats made upon his life.  Mr. Bernstein does not return for almost 2 years to Boca 
Raton while he built a case against the perpetrators of these crimes 
 
Moreover, at about this time, May 2001, Iviewit and Crossbow engaged the intellectual 
property law firm of Blakely Sokoloff Taylor & Zafman LLP (“BSTZ”) of Los Angeles, 
California and its of counsel a one Norman Zafman to analyze the status of the 
Company’s intellectual property portfolio, as Buchsbaum had informed the Company that 
Utley might be trying to misappropriate patents for his own gains and that due to the 
missing inventors, bad math and changed content that investor fraud could and might be 
claimed by Iviewit’s investors, see Buchsbaum comments in the taped transcript call in 
Appendix II.  BSTZ, upon securing the patent files from Foley & Lardner, began their 
review, finding Utley had in fact been writing or had directed Foley & Lardner, under the 
direction and oversight of Rubenstein, to write patents into his own name, without 
assignment to the Company, without notifying the Company of their existence thereby 
perpetrating a fraud on the USPTO through the US Postal services thereby constituting a 
fraud on the US Post Office and finally constituting theft against the Company and it’s 
investors.  The two patents Utley wrote into his own name and sent to his home are the 
main allegation regarding theft of Company inventions and property, he was aided and 
abetted in these crimes by; William Dick, Kenneth Rubenstein, Christopher Wheeler, 
Douglas Boehm and Steven Becker.  Once stolen, considerable expenses were incurred 
by the Company to find such stolen patents and then have them returned to the 
Company’s possession and the Company is still uncertain if this represents all patents 
misappropriated by Utley, et. al.   In fact, Utley denied even these patents when 
questioned in his deposition. 
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Further, BSTZ found a clause in the employment agreement of Utley granting the 
company powers of attorney to assign the misappropriated inventions to the Company, a 
true copy of those reassignments attached herein as Exhibit D.  Further, Foley & Lardner 
and Proskauer Rose were fully aware that Mr. Utley was not the inventor of any Iviewit 
technologies and further was in possession of his employment contract and thereby it is 
clear that they aided and abetted Mr. Utley in absconding and stealing Iviewit patent 
inventions, similar to the crime perpetrated against Diamond Turf Lawnmower at Utley’s 
prior employ again with Mr. William Dick of Foley & Lardner acting as his patent 
attorney. 
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that Crossbow Ventures through a one H. Hickman Powell III and Stephen J. 
Warner begin to cast suspicion over what was occurring in the Boca Raton office and it 
was apparent that Utley and his management team were beginning to destroy records and 
steal computers2.  Crossbow Ventures and the Board then institutes the firing of all 
Christopher Wheeler referred management, Utley, Reale and Hersh and closes the entire 
Boca Raton offices. 
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that, after Utley was introduced to the Company by Wheeler, the Company finds 
numerous materially false statements in the resume provided by Wheeler and presented to 
the Board of Directors (“Board”) of the Company, including but not limited to, the fact 
that Utley was terminated by his last employer, a one Monte Friedkin of Diamond Turf 
Lawnmower for intellectual property misappropriations, wherein the Utley resume 
presented to the Board is attached herein as Exhibit E. 
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that regarding a proposed private placement of Company stock by Wachovia 
Securities, a unit of Wachovia Corp. of Charlotte, N.C., Utley and Wheeler knowingly 
and willfully insert false statements regarding the background of Utley and the status of 
the Company’s intellectual property portfolio into a private placement memorandum 
drafted by Wachovia and reviewed, billed for and approved by Proskauer Rose thereby 
perpetrating a fraud upon a registered financial holding company of the NASD and 
perpetrating a fraud upon a registered bank holding company of the United States Federal 
Reserve system. 
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that in an unrelated litigation by and between the Company and Proskauer, and in 
the deposition statements of Utley, not only does Utley admit to the problem at Freidkin’s 
company, but claims that Wheeler was fully cognizant of the crimes committed; in 
diametric opposition to Utley’s deposition statements, Wheeler’s deposition statement 
states that he was not aware of Utley’s background and past patent malfeasances, all 
statements of which are attached herein as Exhibit F.   
                                                 
2 At this juncture, the Company encourages BOI to cross reference Boca Raton Police Department Case 
No. 2001-054580 pertaining to the theft proprietary equipment by Utley and others. 
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Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that Rubenstein as overseer of the company’s patent portfolio and member of the 
Advisory Board of the Company noticeably distances himself from the Company and 
Bernstein upon questioning in his deposition in an unrelated litigation by and between the 
Company and Proskauer, attached herein as Exhibit G; factually, Rubenstein later walks 
out of his deposition in the midst of questioning after being confronted with evidence 
contrary to his statements, further the judge orders Rubenstein back to complete his 
deposition, which is still pending.  Rubenstein, later tries to deny any involvement with 
the Iviewit companies and patents of which Exhibits contained in Exhibit G will show to 
be ludicrous and untrue. 
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that Dick had been the patent attorney involved in the past crimes against 
Friedkin’s company, wherein the Company only learned of this at Utley’s deposition 
statement wherein Utley claimed it was Dick that had been involved in the patent 
disputes at Diamond Turf Lawnmower, but this never disclosed to the Company by 
Wheeler, Dick and Utley, perpetrating yet another fraud on investors in Iviewit and 
Banking institutions underwriting Iviewit’s private placement. 
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that former employees of the Company, ones Anthony R. Frenden and Matthew 
Mink provide statements that pointedly show that Utley was stealing not only computers 
but highly proprietary Company intellectual property processes contained on those 
computers and attempting to bribe Frenden and Mink with the alleged stolen cash of 
Written Statement No. 1 to give processes to Utley and one Michael A. Reale, former 
Vice President of Operations of the Company for use with Wheeler and a referred 
Wheeler investor of the Company, a one Bruce Prolow of Tiedemann Prolow LLC of 
New York; statements of Frenden and Mink are attached herein as Exhibit H.   
 
Additionally, the Company removes reasonable doubt pertaining to its allegations by 
stating that with regard to the circumstances surrounding the recent events at Florida 
Atlantic University, Utley and Wheeler were both members of that Foundation and 
further that Wheeler has been represented as non-cooperative to a KPMG audit of the 
Foundation which it is noted that the audit may have been impacted by his refusal to 
cooperate and that further Mr. Wheeler tried to take a tax deduction on an item he knew 
as a Board member had never been approved or voted on, pending current investigation 
by the Florida Law Enforcement Department.  Appendix III 
 
Lastly, the Company removes reasonable doubt pertaining to its allegations by stating 
that with regard to the circumstances surrounding the bankruptcy filing by the Florida 
Philharmonic organization, Utley and Wheeler were both members of that Board. 
 
Finally, the most concise statement of the entire events surrounding the status of the 
patent portfolio of the Company is contained in that certain litigation titled Proskauer 
Rose LLP v. Iviewit.com, Inc. et. al., Case No. CA 01-04671 AB (Circuit Court of the 
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15th Judicial Circuit in and for Palm Beach County, Florida filed May 2, 2001), the 
Defendant’s Motion for Leave to Amend to Assert Counterclaim for Damages, which is, 
attached herein as Appendix I.  Also enclosed with this complaint is a CD ROM 
containing the following: 
 
 NY Bar complaints; Kenneth Rubenstein and Raymond Joao 
 FL Bar complaint; Christopher Wheeler 
 Full Deposition statements in the Florida Litigation referenced above for: 
  Christopher Wheeler 
  Brian Utley 
  Kenneth Rubenstein 
  Eliot Bernstein 
  Simon Bernstein 
  Gerald Lewin 
  William Kasser  
 Taped testimony of Zakirul Shirajee 
 Taped meetings regarding patent errors with Foley and Lardner 
 
IVIEWIT HOLDINGS, INC. 
 
 
 
I swear to the best of my knowledge that the information contained herein is true and 
correct and that the events described herein are based on the evidence currently in the 
Companies possession.  This statement may be used as evidence in the investigation of 
the above-mentioned crimes. 
 
Very truly yours, 
 
 

 
 
 
 

Eliot I Bernstein 
Founder 
I View It Technologies, Inc.   
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EXHIBIT A 
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David J. Colter 
����������	
���

Vulcan Ventures 
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EXHIBIT B 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

[Insert Utley patents] 
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The two patents found stolen from Iviewit by Mr. Utley are listed below, these are clear 
attempts of Fraud on the Company and the US Patent and Trademark offices by the listed 
perpetrators. 

 
 

Note that Zoom and Pan Using a Digital Camera does not contain Eliot Bernstein as an 
inventor but that the document provided herein by Foley and Lardner attempts to insert 
Mr. Bernstein, although no signature of Mr. Bernstein is provided and he has no 
knowledge that this was ever presented to him.  Note that although this document shows 
no assignment of the patents, that Mr. Utley claims to have assigned them to Iviewit in 
his deposition statements. 
 
The following patent applications in Mr. Utley’s name were stolen from the Company 
and were recaptured through assigning them back to the Company.  These two patents 
were neither disclosed by Mr. Utley or the law firms of Proskauer Rose and Foley and 
Lardner to the Company, investors and were not disclosed to banks seeking to raise funds 
for the Company.  These patents also represent Fraud on the USPTO and were facilitated 
through the US Postal Services constituting Mail fraud and were sent via fax to Mr. Utley 
constituting Wire Fraud. 
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In this next invention, Utley claimed in his deposition that he was unaware of camera 
applications of the Iviewit processes and this further shows intent to lie and cover up his 
thefts.  Also, Eliot Bernstein was never aware of this patent filing and never signed for 
this patent, although records recovered are minimal provided by Foley and Lardner, the 
Company alleges that Mr. Bernstein’s name was disingenuously inserted to attempt to 
cover up their part in the crime.  We respectfully request the Boca Raton PD to attempt to 
gather the true documents submitted for this application from the patent office. 
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Other Inventions Claimed by Utley and signed by Utley that were property of Iviewit and 
not invented by Utley that he attempted to claim as his inventions.  The signatures on the 
following notarized documents are those of Mr. Utley and Martha Mantecon, a former 
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employee that Mr. Utley had used at his prior employ of Diamond Turf Lawnmower 
were they (Martha and Utley) attempted to abscond with patent ideas and were fired for 
these actions. 
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The following deposition statements from Mr. Utley clearly show him to be lying and 
committing perjury in regards to these issues. 
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 21

 
 



 

 22

 
 
 
And Later from his deposition regarding William Dick’s involvement with past patent 
malfeasances at Diamond Turf Lawnmower 
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EXHIBIT C 
 

STATEMENT OF BLAKELY SOKOLOFF TAYLOR & ZAFMAN LLP 
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EXHIBIT D 

 
REASSIGNMENT OF UTLEY PATENTS TO THE COMPANY 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

[Insert reassignment document] 
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 32
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EXHIBIT E 
 

RESUME OF BRIAN G. UTLEY 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

[insert Utley resume] 
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Per Friedkin he 
was fired for 
patent theft and 
the company 
was closed 
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EXHIBIT F 
 

DEPOSITION STATEMENTS OF UTLEY& EVIDENCES OF PERJURED 
DEPOSITION STATEMENTS 

 
 
The first exhibit of statements will illustrate that Mr. Utley and Mr. Wheeler try to deny 
the involvement of Kenneth Rubenstein and Proskauer Rose in the handling of the patent 
matters.  In this first series it will become apparent that Mr. Utley and Mr. Wheeler 
perjure themselves in denying that Mr. Rubenstein was an Advisory Board member. 
 
From Utley’s deposition we cite: 
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Now in direct contradiction to this statement from Mr. Utley’s deposition you will find in 
the next correspondence that Mr. Utley sends to Mr. Wheeler and the ENTIRE Board of 
Directors that he refers to Mr. Rubenstein as an Advisor to the Company. 
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Again, contrary to this Board letter by Mr. Utley he perjures himself in his deposition: 
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And again, in a letter to Mr. Wheeler before placing Mr. Rubenstein in the business plans 
as an Advisory Board member, we find the following letter sent by Mr. Utley to Mr. 
Wheeler: 
 

 
 
And here again in the Wachovia Private Placement Memorandum authored and 
disseminated by Wheeler and Utley, we find he has again perjured his deposition 
statements in regards to Rubenstein and either is guilty of committing fraud on bank or 
perjuring his deposition as Rubenstein is clearly listed as an Advisory Board member. 
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DEPOSITION STATEMENTS OF WHEELER & EVIDENCES OF PERJURED 
DEPOSITION STATEMENTS 

 
The first exhibit is a statement circulated by Proskauer Rose for investment to several 
investment groups, followed by his denial of such claims in his deposition. 
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Further in a letter to secure investment from Wayne Huizenga, Mr. Wheeler again 
completely contradicts his deposition statements. 
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And finally, Mr. Wheeler drafts the following letter for circulation to his Partners at 
Proskauer Rose regarding the impact of the Iviewit technologies. 
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The next set of deposition and Florida Bar statements by Mr. Wheeler concern his 
recommendation of Brian Utley, his “best” friend to Iviewit, without disclosing his past 
patent malfeasances and his prior work for Mr. Utley.  What is interesting to note is that 
first Mr. Wheeler claims to the Florida Bar that he fully disclosed his past dealings with 
Mr. Utley and then later claims in another statement to the Florida Bar that he did not.  
His first statement contradicts his deposition testimony. 
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The Company will now show that Mr. Wheeler was fully aware of the reasons 
surrounding Mr. Utley departure from his prior employer and failed to disclose this 
information not only to the Company but to investors and banks, perpetrating a 
fraud on all parties, in that had anyone known of Utley’s past patent problems he 
would have never been hired.  The fraud is material in that it ends up causing 
similar patent theft problems and the destruction of the Iviewit companies.  Once 
Wachovia and other investors became aware of the patent problems and patent 
thefts it caused catastrophic damages to the Company, leaving the current patents 
in a state of unknown damages. 
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Now after reading that Utley claims in his deposition that Wheeler was “fully cognizant” 
of the reasons for his departure, Mr. Wheeler then claims in his deposition: 
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Now this next set of deposition and Florida Bar statements by Wheeler and Utley, again 
exhibit a pattern of lies and deceit, that end up forcing Mr. Wheeler to apologize to the 
Florida Bar that he lied to them, making his deposition statements perjured.  This relates 
to the fact that Mr. Wheeler failed to disclose his past representations of Utley and that 
Mr. Utley again lies under deposition stating Wheeler never represented him. 
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From Utley’s deposition we submit the following contradictory evidence to Wheeler’s 
statements. 



 

 60
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Finally, on this set of perjured statements by Mr. Wheeler and Mr. Utley, Mr. Wheeler 
upon being confronted with his contradictions to the Florida Bar, footnotes in his 
response the following statement that shows clearly that he perjured himself. 
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These next sets of deposition statements show Mr. Wheeler again committing perjury 
regarding his knowledge of the Iviewit patent processes in an attempt to claim ignorance 
and deny his involvement in the patent theft by Mr. Utley and others. 
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Next in Wheeler’s own hand notes of meeting he attended regarding the errors in the 
Zoom & Pan technology, you can see at the top of the sheet the words “Zooming & 
Panning” clearly written and the meeting was completely about this technology. 
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Also, you will find in Appendix II many references to Zoom and Panning technology and 
Mr. Wheeler using the terms quite liberally and with full knowledge, contrary to his 
deposition statements. 
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Further contradiction to his deposition statements regarding knowing of the video 
technology are more hand written notes by Mr. Wheeler, again referencing patent 
meetings held at Proskauer’s New York offices. 
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Now from a Private Placement memorandum wherein Mr. Wheeler lists himself as an 
advisor to the Board, bills for review of the plan, and joint authors and disseminates it 
with Mr. Utley, you will see that Mr. Wheeler was fully aware of the Iviewit 
technologies. 
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Finally, Wheeler again under deposition perjures himself, claiming he had no idea of the 
camera applications for Iviewit’s technology. 
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EXHIBIT G 
 

DEPOSITION STATEMENTS OF RUBENSTEIN & EVIDENCES OF 
PERJURED DEPOSITION STATEMENTS 

 
 

In the opening statement of Mr. Rubenstein he flatly denies any knowledge or 
involvement with Iviewit and Eliot Bernstein.  The denial comes from the fact that 
upon being requested for deposition, Proskauer Rose stated to Judge Jorge Labarga 
that he had never heard of or had dealings with Iviewit and thus had no idea why he 
was being deposed other than harassment.   
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Here Mr. Rubenstein pens a letter to Eliot Bernstein whom he denies knowing 
above, enclosing several hundred pages of patent applications for Mr. Bernstein to 
review in writing the patents for Iviewit. 
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Next Mr. Rubenstein denies knowing of any of the Iviewit inventions and following 
his statements will come hosts of contradictory evidence to his statements. 
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Now a letter from an executive at AOLTW/WB regarding Mr. Rubenstein’s opining 
on the technologies for them. 
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And yet another letter regarding Rubenstein opining on the technologies is sent to 
the AOLTW Venture fund to secure investment for Iviewit. 
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Then from Mr. Rubenstein’s deposition he states regarding the above letters and 
conversations leading to them: 
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Next we find Mr. Wheeler sending over the entire Iviewit patent portfolio for Mr. 
Rubenstein to review, although, Rubenstein, Wheeler and Utley all deny in their 
depositions his having ANY involvement with Iviewit. 
 

 
 
Next Rubenstein is seen attending patent meetings. 
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Next Mr. Rubenstein and Proskauer Rose deny Mr. Rubenstein’s involvement and 
that he is not involved in the Iviewit billings. 
From Mr. Rubenstein’s response to the New York Bar: 
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And from Mr. Rubenstein’s deposition we find: 

 
 
From the Proksauer Rose billings we find quite a different story: 
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Finally, with regard to Mr. Rubenstein’s involvement are several statements from 
Iviewit investors regarding Mr. Rubenstein’s involvement with Iviewit that 
completely contradict his denials of involvement. 
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EXHIBIT H 

 
STATEMENTS OF FORMER EMPLOYEES FRENDEN AND MINK  
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APPENDIX I 
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[INSERT COUNTERCLAIM] 
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APPENDIX II 
CORRECTED VERSION – CORRECTED ON 5/14/2003 

Transcription of Telephone Conference 
Conducted July 31, 2000 

Participants: 
Simon Bernstein, Eliot Bernstein, Maurice Buchsbaum, 

Brian Utley, Doug Boehm, Chris Wheeler 
 
 
 

Note: Square brackets [    ] are used to indicate inaudible or indecipherable 
text. Text found inside brackets indicates transcriptionist’s best 
guess. Since speaker names are not specifically identified, 
transcriptionist has made an attempt to identify based upon 
comments made in conversation but cannot guarantee that each 
speaker has been accurately identified. Note also that this 
recording has numerous instances of participants speaking at once 
or carrying on simultaneous side conversations that make it 
difficult to follow and transcribe the entire line of discussion.   

 
 
Utley:  <begins midstream>...status of the original digital image filings, 

and basically the fact that the original filings do not 
cover the full subject matter of the imaging technology; 
and to wit, one of the omissions, in particular in reading 
the claims section of the provisional and the formal 
filing, relates to the zooming and panning capability that 
is inherent in the technology. This has become a topic due 
to the fact that we are currently in the second phase of 
filing imaging patent protection which is driven by the 
provisionals that were filed later last year, between 
August and December of last year. So the concern that were 
expressed by Eliot in reviewing this is that this omission 
of the zooming and panning capability was attributable to a 
failure, for whatever reason, on the part of Ray Joao, the 
patent attorney of record, in constructing and putting 
together the provisional and formal filing<tape cuts out 
here> did I say it is that right Eliot  

E Bernstein I believe so 
 
Utley Is that your understanding 
 
E Bernstein Correct 
 
Utley  The purpose of this meeting is to review the facts and I think there are 

two particular points that are  
...that are important to moving ahead. The first is: “Given that the filings 

are what they are, and given what we know about the filing 
which is scheduled to take place this week on Wednesday, 
what means do we have to correct the situation; and given 
whatever corrections we find, what then is the impact or 
exposure to iviewit based upon what actions we can take. 
Then, lastly, what, if any, recourse might iviewit have vi 
sa vi the omissions in the original filings Are there any 
other issues, Doug? 

Bernstein: Yeah, just correcting back to Ray Joao's work of the formal filing 
that he filed. Do we have a copy of that? 

 
Utley:  I do have that. 
 
Bernstein: I don’t. I’ve got the provisional and I’ve got... 
 
Boehm:  Everything is on the table 
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Utley:  you should have...the formal. 
 
Bernstein: This one? 
 
Utley:  Yes, that’s the formal. 
 
Bernstein: Okay. 
 
Simon Bernstein:  I just have one question. Does anybody have, or are 

we allowed to get, the files of Ray Joao? 
 
Boehm:  I have them. 
 
Wheeler:  Do you have all of the work that he had? 
 
Bernstein: No, not all of it. 
 
Utley:  What was purported to be in the files? 
 
Bernstein: And he also claimed to us that he destroyed part of his files. 
 
Boehm:  And I have some of his files. I have what was purported to be all 

of the firms’ files. 
 
<Inaudible comment.> 
 
Utley:  Well, there’s a whole history, then, because I tried to get 

complete copies of the files originally, and found out 
later that not only did he not send us all the files, he 
didn’t even mention that there was an extra filing out 
there that we didn’t even know about.  

 
Bernstein: This one that’s in question.  
 
Boehm:  Yep 
 
Simon Bernstein:  You have no notes, no data on...? 
 
Boehm:  No, I have the application. I have things that you could get from 

the US patent office—that I could get from the US patent 
office. I have very few notes. I do have some scribbled Ray 
Joao’s notes, but I think you gave me those notes.  

Utley:  I did. I gave you Bill Dick after Bill yourself[   ] the notes 
that I had. 

 
Bernstein: And Ray’s made disclosures to us that he destroyed the documents 

to protect us, which I don’t know what he was thinking. 
 
Simon Bernstein:  Destroyed what documents? 
 
Bernstein: Whatever he had in his files. Other patent copies, copies of the 

drafts as they proceeded...all that he destroyed to protect 
us from something I asked him to explain, and his 
reasoning...because I said to him, you know, usually you 
destroy documents when you are protecting somebody from 
something illegal or something. Have I done something that 
would force you to hurt me possibly? He said it was 
typical, normal, that all lawyers destroy their records.  

 
Simon Bernstein:  If that, in fact, is the case—I’ve never heard of a 

lawyer you know other than Nixon destroying anything the 



 

 133

work is ours. Am I right Chris when we pay for a lawyer and 
we pay for the work, the work is ours. 

 
Wheeler:  The work product is yours. He may maintain copies of his 

files and everything; or his confidential notes to himself 
are not necessarily yours. But the work “product” is... 

 
Simon Bernstein:  Would you say that anything germane to the issue 

belongs to him? 
 
Wheeler:  Well, I mean if he wrote notes...in sidebars...yeah. 
 
Bernstein: How about revised patents[ ]. How about copies? Works in progress 
 
Wheeler:  But things which would reinforce your patent, obviously, 

that is germane to the strength of your patent yes, you 
would be entitled to copies I don’t think we disagree. 

 
Bernstein: He’s claiming He destroyed all faxes. 
 
Wheeler:  Can I ask you a question? 
 
Bernstein: Yes. 
 
Wheeler:  Just so both of us understand...was this patent done prior 

to his flying down here, or was this patent done as a 
result of his flying down here and having discussions with 
you? I was under the impression that when he flew down 
here—this was before Brian came—I was under the impression 
that followed our meeting with Reel 3-D. I was under the 
impression that he was coming down to discuss, at the very 
least, the video aspect so that you could complete that; 
but were you also completing the imaging patent?  

 
Bernstein: Correct. 
 
Wheeler:  So he went to your [kitchen]? 
 
Bernstein: Right.  And we spent days there 
 
Wheeler:  And the two of you spent all the days... 
 
Bernstein: Correct. 
 
Wheeler:  And did he, in front of you, write notes? 
 
Bernstein: Tons. Hundreds 
 
Wheeler:  And did he then produce them on his computer and type out 

certain things? 
 
Bernstein: Yes. 
 
Wheeler:  I was under the impression he was doing that with you. 
 
Bernstein: He did. 
 
Wheeler:  And did you read those? 
 
Bernstein: I did. I did - now going to that same nature, that’s the 

provisional I think we’re talking about... 
 
Wheeler:  Right. 
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Bernstein: But he flew out here again with me and Brian and went through this 

as he went to file this—this is a 3/23/2000 file—that also 
fails to make mention of. 

 
Wheeler:  So that’s the formal file...the formal one? 
 
Bernstein: The formal file. So both also missed the point. 
 
Wheeler:  I just wanted to know and to put things in proportion, when 

you read the provisionals, because Brian wasn’t with the 
company right now and then, and when there were all those 
drafts, because obviously we didn’t see them... 

 
Bernstein: Well, you saw because we gave you all the documents. I’d get a 

document from Ray and bring it to you so you would have 
records of everything up to that point because I didn’t 
want to keep them at my house. 

 
Wheeler:  The final...the final...but I’m not reviewing the patent. I 

was keep maintaining it as... 
 
Bernstein: Okay, but you have every record... 
 
Wheeler:  Everything you gave me we maintain. We don’t... 
 
Simon Bernstein:  Any notes should be produced... 
 
Wheeler:  We don’t throw away anything.  
 
Bernstein: Yeah, I know. 
 
Simon Bernstein: I know you don’t you’re very thorough. 
 
Wheeler:  So, I’d file it away; so if you gave it to me, it’s in our 

archives.  
 
Bernstein: Right. 
 
Wheeler:  I wanted to know, when you read those drafts... 
 
Bernstein: Oh, it was...it was clear 
 
Wheeler:  Answer my question...when you read the drafts, did you see 

the panning and scanning elements? 
 
Bernstein: Yeah, and zooming, up to 1,000 times we thought it was. That was 

the big...you know, we had it in there...as a matter of 
fact, he just said it...somewhere it’s in there up to 1,000 
times, isn’t it? 

 
Utley:  1,700. 
 
Bernstein: Right. That was our old mistaken a number of times. So, yeah, for 

him to miss that, Chris, would be the essence of stupidity. 
 
Wheeler:  So it was in there? 
Bernstein: Absolutely.  
 
Utley:  The zooming, it was in the body, but not in the claim. 
 
Boehm:  But a provisional doesn’t really...doesn’t have to have claims. 
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Utley:  It doesn’t have claims.  
 
Bernstein: But then in our claims of our patent, it’s not there. This is what 

you’re representing, correct? 
 
Wheeler:  So you’re saying that it wasn’t put in the file, but it was 

put in the provisional.  
 
Boehm:  No, I could see where he’s going to argue that it’s there. 
 
Bernstein: Let’s see. Let’s take a look.  
 
Wheeler:  ...what the language of the patent claims are that he 

filed. 
 
Bernstein: Okay, let’s see what he... 
 
Wheeler:  And this isn’t the final decision because I can go back 

right now and amend those claims. 
 
Bernstein: Wow, yes, but we have elements of exposure that creep in correct? 
 
Wheeler:  I’m just telling you the whole thing, then we’ll go back. 

So you did look it over, and there are no claims in the 
provisional?  

 
Boehm:  There are no claims in a provisional. You can file them, but they 

are never examined.  
 
Wheeler:  But the zooming and the panning and the scanning element 

was incorporated in that? 
 
Boehm:  Go ahead, Brian. 
 
Utley:  Let me make sure that we say that properly. The provisional filing 

had a claims section which migrated into the final filing, 
but Eliot is correct in saying that the provisional does 
not need a claims section.  

 
Boehm:  The provisional never gets examined, so it doesn’t need the 

claims. It just holds your place in line for one year.  
Bernstein: But then when I look through this...  
 
Simon Bernstein:  Hold on, Eliot, I need to understand this. What 

you’re saying, then, is assuming any negligence on his 
part, to that point the negligence doesn’t become 
realistically damaging to the company until since he 
actually made a claim...since he actually made a 
provisional filing. Which took our place in line. 

 
Boehm:  If the provisional filing covered the invention, your place in 

line is only as good as the subject matter described in 
accordance with the law. 

 
Simon:  Obviously, it should have had the panning and zooming in there. 
 
Boehm:  Well, the word “zoom” is in there. 
 
Bernstein: But not really to describe what we’re doing. 
 
Boehm:  But do you see what I’m saying? It’s only to the amount of subject 

matter that and attested where the average person skilled 
in the art could make and use an invention as it’s 
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described in this document, and without “undue” 
experimentation, without inventing it himself.  

 
Simon Bernstein:  Right. 
 
Boehm:  Now, this provisional application, you throw it...different patent 

attorneys do different things with it. On one end of the 
spectrum, you do an invention disclosure. Most big 
corporations have invention disclosure forms which leads 
the inventor to write out good disclosures and figures and 
things, and I’ve seen people actually file that invention 
disclosure because if you’re coming up on a bar date, you 
don’t have time to write an application or think about what 
your invention is. All you’ve got to do is get something on 
file, and then hope that it will protect...that whatever 
you had on file covered your invention.  

 
Simon Bernstein:  Is that what we’ve done so far? 
 
Bernstein: No. 
 
Boehm:  I don’t want to answer that, but that’s the line. 
 
Boehm:  It’s a grey question, it’s a grey area, I think. 
 
Wheeler:  That’s what we’re aiming to do, that’s what we’re hoping to 

do. 
 
Boehm:  But on one end of the spectrum, you file very minimal work, and 

that’s what Ray did on some of the applications, like on 
the one... 

 
Wheeler:  He was trying to do it in a broad... 
 
Wheeler:  He did say conceptually that his method was to do a broad 

stroke of it. 
 
Boehm:  Right. Well, a broad stroke on drafting the claims.  
 
Wheeler:  Okay. Right. 
 
Eliot Bernstein: He’s got to put the invention in! 
 
Boehm:  That doesn’t happen in a provisional at all, generally. If you 

want to, you can write the provisional claims just so you 
know what you’re doing, and it’s actually used as subject 
matter; but the claims are never examined. It doesn’t 
matter if it’s in proper format or anything, it just sits 
there. Now, if you pick up the provisional a year later—it 
has to be within that year—if it’s a real well done 
application, you just file it. There’s no money involved in 
turning the provisional into a regular filing. Oftentimes, 
with these one-page disclosures, there’s a substantial 
amount of money involved in taking that from there to 
there. The problem is you cannot add subject matter to the 
patent application later on once it’s filed. 

 
Bernstein: Unless it’s really the patent application, correct? 
 
Boehm:  No, the subject matter has to be supported—has to be described— 
 
Simon Bernstein:  In the provisional. 
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Boehm:  Uhhuh To that text, or you lose your filing date.  
 
Wheeler:  But the zooming element, then, is not in addition.  
 
Boehm:  Is not in addition? You mean… 
 
E. Bernstein: It’s not even in there. 
 
Wheeler:  You can’t add subject matter. So if he did describe 

zooming, then it’s not in addition. 
 
Bernstein: Did he, ? 
 
Wheeler:  I am asking you whether he did or not? 
 
Boehm:  I’m not clear on what you mean. You can’t add additional subject 

matter after the filing date of an application or you’ll 
lose the right to that filing date. 

 
Wheeler:  The provisional? You can’t add subject matter to the 

provisional?  
 
Boehm:  To any application...any patent.  
 
Wheeler:  But if he did describe the zooming, then the zooming 

element is not an addition in the formal. 
 
Boehm:  Right. It’s supported. If he described it in the original, you can 

base claims on it later. 
 
Wheeler:  And have we said that the zooming is in the provisional?  
 
Bernstein: Nowhere that I can see. 
 
Simon Bernstein: Wait. You’re the lawyer reading another lawyer’s work. Is 

it in there? 
 
Boehm:  Do you have a copy of it? 
 
Bernstein: Yeah, right here. It isn’t in there if it bites you. 
 
E. Bernstein: It’s not in the filing either.  
 
Simon Bernstein:  It’s obviously not in the filing if it’s not in the 

provisional.  
 
Bernstein: No. 
 
Simon Bernstein:  Can you make reference to something...let’s say he 

uses the word “zoom”. 
 
Boehm:  Exactly. I’m pretty sure the word “zoom” is in there, isn’t it 

Eliot? 
 
Bernstein: But what Doug’s saying is that had you written the patent, you 

would have described the invention as the ability to do 
this cool zoom that we all...and just said this is the cool 
part of what we’re doing. What Ray’s missing in the outline 
is the ability for you to put a picture on a Web page. 

 
Wheeler:  He did know that an important element was the fact that 

when we went in and made it bigger, we didn’t pixelate.  
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Bernstein: It didn’t pixelate.  Not in here at all. 
 
E. Bernstein: Not even mention to that concept.  
 
Bernstein: Complete failure. It’s not. 
 
Wheeler:  But if said it doesn’t distort when we zoom... 
 
Bernstein: Nope. Nothing like that. 
 
Wheeler:  That’s the same thing, isn’t it? 
 
Bernstein: Yeah, but he hasn’t said anything...he doesn’t even tell you ... 
 
Wheeler:  What about the panning element, or is that element not 

patentable? 
 
Bernstein: No, that’s part of the whole process is to be able to zoom while 

panning. 
 
Wheeler:  Here it is. “The above process can be utilized in order to 

create higher zoom capabilities with each new depth layer 
of an image...” 

 
Bernstein: No, but that’s a new depth layer which is bringing in another 

hotspot image, so it’s really a completely different 
subject. 

 
Boehm:  Oh. Okay. 
 
Boehm:  Okay. Where is that? 
 
E. Bernstein: I read it to, he’s very crafty you know. 
 
Boehm:  “Where the zoom capacity of up to 1700 times or greater may be 

easily obtained with the [present conventions.]” Are they 
talking about the hotspot now? 

 
Bernstein: No. 
 
Boehm:  No, it’s the general zooming capability.  
 
Wheeler:  So it’s not in addition.  
 
Bernstein: Well, explain to him where it’s missing. 
 
Wheeler:  You guys didn’t put it in the formal...I don’t mean 

you...he didn’t put it in the formal one in the depth in 
that what we want to do it but he could have without it 
being construed as an addition.  

 
Boehm: Yes. 
 
Boehm:  Well play lawyer on you now<Laughs; cannot understand his 

comment.>  
 
Wheeler:  Right - sorry 
 
Boehm:  Whether or not it’s supported is a question that’s going to be 

determined either between you and the examiner...probably 
not, it’s between you and another lawyer someday when the 
case is litigated. The question is And again, the test is: 
Can the average person skilled in the art—the average 
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designer of this type of software—can he read this document 
and make and use of your invention without inventing it? 
That’s the test. Now, whether he uses the word “zoom” in 
here and “magnification” later, that doesn’t mater as long 
as he would have gotten it. If it is so simple to build by 
reading this, you don’t need any subject matter. If you’re 
combining three elements A, B, and C, and A, B, and C are 
standard in the art, and you tell them these are standard 
in the art, go combine A, B, and C, that could be a one-
page application. The average person will pick it up and he 
could. It’s a patent test. Are you with me? The more 
complex it is, the more you want it supported in this text. 

 
Simon Bernstein:  What if it is basically simple, and he just wrote it 

as basically simple, does that support our position anyway 
though? 

 
Boehm:  Does that support our...Sure... 
 
Simon Bernstein:  I mean, if we were to litigate against another person 

that infringes on our... 
 
Boehm:  An infringer.  
 
Simon Bernstein: Supportable for the sake of argument? 
 
Boehm:  Right. Yes. That is a fair argument 
 
Simon Bernstein:  OK so then I don’t know that, at least from first 

blush 
 
Bernstein: That’s the provisional you’re reading though, right?  
 
Boehm:  Aren’t they the same? I think they’re identical, aren’t they? 
 
Boehm:  You can check in his notebook.  
Boehm:  Are there differences? 
 
Bernstein: Where did you find that piece that you just read?  
 
Wheeler:  Is the reason...now continue answering my question...is the 

reason we came to the formal in March of this year, which I 
didn’t realize that Joao. I thought that we had agreements 
for doing everything, but apparently Joao filed... 

 
Boehm:  For that one, yes. 
 
Wheeler:  But he didn’t bother telling anybody.  
 
Boehm:  That’s the one that we didn’t find out until way late. 
 
Wheeler:  Okay, perhaps the reason that he did that was that was the 

easiest way to do it and the course of least resistance, 
and he thought he could go back...is there an amendment 
procedure? 

 
Boehm:  Yeah, there’s an amendment procedure. 
 
Wheeler:  That he could do it a few months later or something like 

that?  
 
Utley:  We had a conversation before the formal filing, and, in fact, I 

have my notes here from that conversation. 
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Wheeler:  Okay. 
 
Bernstein: And you mentioned that there was no zoom. 
 
Utley:  Yeah, I said... 
 
Bernstein: Claim one. 
 
Utley:  Yeah, Here are my notes. This is my original copy. Claims do not 

reference stitching. The patent app does not cover 
providing enhanced digital image with zoom and pan 
controls. It covers for creating enhanced images to show 
zoom and pan functionality without distortion.” Those are 
my notes. 

 
Bernstein: And you told him that.  
 
Simon Bernstein:  Here’s a man that was cognizant of what was necessary 

to be in there. How did a guy to file a patent without any 
of us—obviously, not me, but Eliot, Brian.? 

 
Boehm:  Jim wasn’t around yet. 
 
Simon Bernstein:  Okay, but Chris was and so on and so forth—how did 

they get through the crack that he did this?  
 
Wheeler:  It didn’t get through the crack. Brian addressed it with 

him.  
 
Bernstein: And everything is shredded now, too. Everything else is shredded. 
 
Utley:  Kind of what he was going to do—his time factor—he was going 

to...he didn’t think he would get this in. He would submit 
it and then would turn right around and amend it.  

 
Boehm:  Did he really say that? 
 
Bernstein: Yeah.  
 
Utley:  I wouldn’t say amended, it was because of the stuff that was 

coming... 
 
Bernstein: It was supposed to be in there. 
 
Utley:  ...he was going to smash that all together and file it.  
 
Simon Bernstein:  Was that the same time, Brian, that he was leaving 

the firm?  
 
Bernstein: Yeah. 
 
Simon Bernstein:  So would you say that probably… 
 
Utley:  he knew at the time that he probably would be leaving? 
 
Utley:  Right. 
 
Simon:  But he wanted to get all of this in place so he could do the 

billing and get that part of it in... 
 
Utley:  I don’t know that. 
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Boehm:  Just speculating. 
 
Eliot Bernstein:  What day did you give him those notes? 
 
Simon Bernstein: I don’t ever have to speculate on billing 
 
Utley:  I don’t have my address book with me...I didn’t write the date 

down, but it was the date that he was here. He came.  
 
Wheeler:  He wanted to get it done to take care of you, make sure it 

was filed for you. 
 
Simon Bernstein: That could be too. One other reason is... 
 
Wheeler:  We’re just speculating. 
 
Wheeler:  And I’m not trying to... <Everyone talking at once.> I 

thought he was trying to work on our best behalf, but one 
time or two times that I met him, it seems like he was 
earnestly trying to help. Who knows? Maybe he was 
incompetent. I mean we’re only suggesting that it would 
have been incompetence 

 
Bernstein: Well, the fact that it’s not in your patents, right up front, this 

is the invention, is a gross neglect. And the fact that it 
doesn’t say, “this is what the invention is trying to do. 
This is the feature...” 

 
Simon Bernstein:  The point is not whether it’s gross neglect or not, 

it’s what the damage is if there is...if, one, gross 
neglect is of any import; and two, what is the damage? it 
has caused iviewit. That’s what I think we need to 
ascertain here, and if we can ascertain it.  

 
Utley:  How do we fix it?  
 
Simon Bernstein: Of course lets try to fix it, if we can’t fix it then we’ll 

worry about… 
 
Eliot Bernstein: Well 1st lets fix it 
 
<Everyone talking at once.>  
 
Boehm:  Let me go over the procedures so everybody’s clear. Again, on one 

end of the spectrum you file a very sparse, like a one-page 
provisional application, and it’s cheap, and the purpose of 
the provisional is to get you in line...it is to protect 
your date. What you’re trying to do is get the benefit of 
your priority date. When you invented it. When you’re in 
line in terms of whose the next guy that invented it. Whose 
the first inventor? 

 
Simon Bernstein:  Someone comes after you the second day after… 
 
Boehm:  Who’s the first inventor, that’s what you’re after. 
 
Simon:  I understand. I really understand...you don’t physically stand... 
 
Boehm:  Not physically in line in the patent office is right, not or even 

in physically in line in order as well. Okay. One-year 
letter, the provisional expires and you have to file a non-
provisional patent application, okay? Many times it’s 
identical. If you do a good job up front, you just file 
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that, but you need to put claims on at this time. When I do 
a provisional, I try, if there is money and time up front, 
to do it once up front. I even write the claims. As a 
matter of fact, I don’t even like to file provisionals 
because there’s not much of an advantage. If you’ve got the 
time and the money up front to do a good job, well then, 
just file it as a regular application.  

 
Simon:  Understand that at the beginning, the time and the money...I mean, 

the time was certainly available, but the money was a short 
substance. So it was obvious that Ray would be working in a 
most expeditious way. 

Boehm:  Well, that’s why the.. 
 
Simon: Which might have short-circuited us because of all of the lack of funds. 
 
Wheeler:  Well, that’s true because the filing date is 3/24/99 to 

endorse that...that was very early in the game. 
 
Simon:  We did it in your office Chris in your library...in your 

conference room. The only meeting I had with him was while 
we were going to file the patent and that was in your 
office.  

 
Boehm:  Okay, 3/24/99 is the provisional application.  
 
Bernstein: That’s what I’m saying. Well, Chris, 
 
Boehm:  So even at a year, he filed the second one with claims. 
 
Buchsbaum: Yeah two things happened during the year. One, the Company was 

doing other things, even though they knew that was coming 
up, and two, I guess there wasn’t a whole lot of money to 
allocate towards doing that much. 

 
Simon:  Here’s what we did. We hired Ray Joao on the monies that were 

raised by the investors; and then when Huizenga was coming 
in with their money, and when that money came in, we made a 
company decision that the first and foremost thing was to 
get the patent filed properly. So the fact that we were 
going to spend more money and get them completed at that 
point had already been made.  

 
Simon: Okay, but prior to that, we were working on short forms. Then after that, 

we started to raise capital, and we always knew that the 
priority was intellectual property, so were going to make 
sure that those got done right. Brian’s been working on it 
ever since, and I felt comfortable...I never did feel 
comfortable with Ray Joao...just an observation. 

 
Boehm:  Hmmm....is it all patent attorneys? <Laughter>  
 
Simon: No, no, there’s nothing wrong. He came in, he’s a nice guy, he tried 

hard, you know, all the nice things, but his work always 
appeared sloppy, okay? And that’s the only thing I can say. 
You’re a patent attorney, you see what he did. If I’m 
wrong, then let me know; but to me, it looked like it was a 
little slipshod. And then he made some statements that 
really bothered me, too, that I don’t think he should have 
made to a client, and that is that he was filing his own 
patent. <Chuckling.> I mean, horseshit personally, I 
haven’t heard of a patent attorney in my life telling me 
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that he’s an inventor filing his own patent. It really did 
bother me.  

 
<Everyone talking at once.>  
 
Bernstein: Transmitting video files on a communication network for airlines 

and... 
 
Simon: It probably meant nothing because I don’t think the guy was of the nature 

to be stealing from us, but I don’t know! But I’ll tell you 
this, it did ring a bell. From a pure novice, it made me a 
little nervous. I asked Eliot why he was dealing with 
somebody, but we were assured that this was a good firm... 

 
Boehm:  Let me look back in my own spiel...here with the provisional. You 

file a provisional, then within one year, you file a 
regular application with the claims. You can add claims to 
it; but if you add subject matter to it—in other words, if 
the zoom and pan concept wasn’t well described, you have 
lost the benefit of that first phase. Right. Now why is 
that going to hurt you? Two main reasons. One is if you put 
it on sale—offered it for sale— or you publicly disclosed 
it, there are certain regulations that say you’ve got to 
get something on file, so if you had publicly disclosed it, 
that would protect...getting the application on file will 
protect you from losing your date because of public 
disclosure and offer for sale. I think that’s what he was 
trying to get the earlier dates for.  

 
Simon:  Sure. 
 
Boehm:  I spoke with Ray when I was trying to get all of these files, and 

his comments to me were...when we were on the phone—you 
remember, we were asking him where was this stuff, and he 
said, well, he kept building on and he learned more it got 
in there. After I reviewed these applications, I agree that 
you’re learning more as you go along. I’m doing the same 
thing. So it’s kind of a learning curve. 

 
Bernstein: If they ever find a zoom description that adequately 

makes...especially in the claims...I mean, if you’re 
reading the claims... 

 
Boehm:   But Eliot, he’s going to say that the claims are of no 

import right now. All you have to do... 
 
Bernstein: In the filings? 
 
Boehm:  In the filings. I can go amend those right now. We can sit down 

today and re-write them. 
 
Simon:  If it can be amended amend it. There’s no problems. 
 
Boehm:  There’s no problems.  
 
Simon Bernstein:  There’s always maybe a little money that’s been 

duplicated and that’s it.  
 
Boehm:  Here’s the problem, and that’s what I want to get across about 

that. If he’s trying to claim zoom and pan and I rewrite 
the claims to claim zoom and pan, and the examiner says, 
that’s great, but it’s new matter 
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Bernstein: But it’s in the provisional that you can zoom up to 1700 times. 
 
Boehm:  If my claim is supported by the spec on that date, then you’re 

fine. 
 
Bernstein: Isn’t it? 
 
Boehm:  I can’t answer that without going into the... 
 
Bernstein: But when we read the provisional and we see that, it says... 
 
Simon Bernstein:  Before this meeting took place, before we called this 

meeting, aren’t you privy to everything that’s been done? 
 
Boehm:  Oh, sure. I have everything.  
 
Simon Bernstein:  So when Eliot asked you that question, why can’t you 

answer it? 
 
Boehm:  Because there’s no...in my opinion, there’s no clear-cut answer, 

yes or no, on the quality of the work product. It’s a 
judgment call. 

 
Bernstein: So that’s an exposure, and what if the judgment is against us?  
 
Wheeler:  It’s [an examiner] judgment call is what we’re saying. 
 
Boehm:  The damage?  
 
Wheeler:  No, the examiner. <Everyone talking at once.>  
 
Wheeler:  Whether the subject matter is new or not.  
 
Boehm:  The examiner would...hold on...it’s... 
 
Wheeler:  whose judgment call is it? 
 
Boehm:  It could be the examiner’s, if he catches it. If it’s not caught, 

and you get it to patent and you litigate the patent, ... 
at court. Or if the examiner catches it and I want to 
appeal it to the board of appeals in the patent office, 
it’s their judgment call 

 
Wheeler:  Okay, so we go to court and we’re fighting over the patent, 

we would argue that it’s supported by the zoom 1700 in our 
language, and the other side would, say that’s baloney 
that’s too broad you didn’t describe it enough 

 
Boehm:  You didn’t have your invention... 
 
Bernstein: Then you lose. 
 
Boehm:  We would lose only if you had a bar date come in there if somebody 

else invented before you, or if you put something on 
sale...or if we offered something up for sale.  

 
Bernstein: Which we did. 
 
Boehm:  But the offer-for-sale date from our first meeting is not until 

September.  
 
Bernstein: Right. 
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Boehm:  So the offers for sale won’t normally kick off a foreign... 
 
Simon Bernstein: Could you explain to me what offer for sale means? 
 
Boehm:  Sure. As soon as you...you can’t get a patent on a product after 

you’ve been using it for more than a year. As soon as you 
publicly disclose your invention, you’ve got one year in 
the United States to get a patent on file, okay? Even if 
you don’t publicly disclose it...let’s say I’ve got a 
method of making [ ] in my factory, but it never gets 
outside. I’m starting to commercialize it, I’m making money 
off my invention...the commercialization date a year later 
is you can’t patent it in the U.S. So that’s that one-year 
grace period. 

 
Simon Bernstein:  Aren’t we within that period? 
 
Boehm:  Yes. As far as we know, yeah. As far as we know. 
 
Utley:  Yes-yes we are within that grace period 
 
Simon:  Okay, somebody explain to me, what am I doing here? Why am I 

sitting here? Are we saying that Ray Joao, other than being 
sloppy, but there’s not much damage that could have been 
done or can be done because we can fix it, which really 
would make me the happiest to hear that.  

[not in transcript: PSL look at change above although minor it indicates 
perhaps the change in text to match new text] 
 
Utley:  Can I jump in? Let’s just say there are two steps. We’re going to 

make a filing this week; and to the best of our knowledge, 
we have swept up all this in this filing, and that will be 
within the commercialization period. The second thing that 
we’re going to do is we’re going to look at filing an 
addendum to the original formal filing to strengthen the 
claims – broaden the claims ... to the maximum extent that 
we can. 

 
Boehm:  if we need it...if we need it. 
 
Boehm:  It’ll be a lot of this was swept up into the application. 
 
Utley:  What we’re trying to do is protect the date day of March 24 
 
Boehm:  The original... 
 
Utley:  The original date as March the 24th, but filing should remain an 

objective. 
 
Simon Bernstein: Brian, if you broadened the language now, would that be a 

red flag to the commissioner that you should have done it 
earlier? Or should we just say that this has always been 
there? 

 
Buchsbaum:  You mean the examiner of the commission 
 
Bernstein: We’re not going to be able to say it was in the claim.  
 
Simon Bernstein:  What happens when you start those amendments or 

broaden them is you start to admit that you didn’t do it. 
 
Boehm:  Um, yes and no. We...I do that all the time. 
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Simon Bernstein:  It’s common then? 
 
Bernstein: If they do it all the time, then we have to do it. 
 
Simon Bernstein:  But not until I feel more comfortable with it. 
 
Boehm:  We normally have a search done. The patent examiner will do a 

patentability search, and he will come back and reject it. 
The problem is if the claims are too narrow to begin with, 
he will not come back and reject it, he’ll allow it, and 
boom! Now I can’t amend it he’s in. [ ], we’re done. But I 
can file an continuation on it. I can keep dragging this 
out and get broader claims as long as the subject matter 
is... 

 
Wheeler:  So that’s why he stated it broadly versus narrowly? 
 
Boehm:  No. 
 
<Somebody comes into the room to take food/and or drink orders.> 
 
Boehm:  No, but as far as, doing it broadly, if you’re saying to claim it 

broadly it’s our job to claim... as prior art which I doubt 
the claim is as broad as the [ ] allows... 

 
Wheeler:  Right. That’s what I’m saying. 
Boehm:  And this is claimed broadly. 
 
Wheeler:  Right. 
 
Boehm:  And that’s the normal tactic, to claim things broadly, and then 

wait for the examiner to come back and say, “Oh, you can’t 
get it that broad,” and then narrow down your claim.  

 
Wheeler:  Okay, so isn’t that what he was in part trying to do? 

That’s what he’s been saying, yeah. 
 
Boehm:  Yeah. 
 
Wheeler:  Well, would that not be consistent with how patent 

attorneys try to do things? 
 
Bernstein: Well, claim one, if you look at their claim one, Chris, that 

they’ve written, it identifies... 
 
Wheeler:  Who’s they? 
 
Bernstein: Foley & Lardner. It identifies what you’re trying to do. 
[not in transcript: Stephen note how Dicks name is deleted and Foley’s name is 

screwed up, may indicate who was changing this transcript] 
 
Wheeler:  Okay, so maybe it should have been written differently. 
 
Boehm:  You won’t get two patent attorneys to write the same claims. 
 
Bernstein: Well, no, but you try to write the claim, and that’s the teaching 

you and Steve both represented us here, to describe in its 
broadest term... 

 
Boehm:  Right. 
 
Bernstein: ...the invention.  
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Boehm:  Well, I can’t say that this isn’t broad. This is very broad. This 
might be rejected for indefiniteness...I don’t know what it 
is...but now he’s got the opportunity to go back and... 

 
Bernstein: And Brian, you know, there’s print film image in here, it’s all 

supposed to be out of here. 
 
Wheeler:  What you’re telling me is that in your forum of law there’s 

always going back and refining and refining and refining 
that was wrong. 

<Everyone talking at once; two different conversations going on at once.> 
 
Bernstein: This is like he just completely ignored what we said over a year. 

He didn’t do a thing. Nothing. No comments, nothing. 
 
Utley:  Almost nothing between the provisional and the formal process. 
 
Boehm:  And some people intentionally file narrow just to get something on 

file. Then they can come back and repair it without damage 
to it. 

 
Bernstein: But you don’t know that because an examiner... 
 
Simon Bernstein:  You’ll never know that until you have a litigation. 
 
Bernstein: And then the question is what potential damage does that... 
 
Simon:  That damage potential and that remedy will be then taking place at 

that time, not now. 
 
Boehm:  That I agree with. Even if we decide something now, you won’t know 

what the outcome is for five and a half months.  
 
Simon Bernstein:  ...wouldn’t happen anyway. You wouldn’t even know 

that.  
 
Utley:  Let me come back where I was. We are going to file on the 7th, 

Wednesday. As far as we know, that will cover every element 
of this invention that we have our arms around at this 
point in time. 

 
Boehm:  I believe so, yes. 
 
Utley:  And we should go back and address what amendments we can make to 

the claims in the filing of March this year and determine 
within the spec of the filing how broad those claims can 
be. I mean, that’s going to be the test. Within the spec of 
that filing, how much leverage have we got to broaden those 
claims so that we do have a priority date which is back 
about a year ago last March. 

 
Bernstein: So we want to insert everything going into this one into that one? 
 
Utley:  No, it’ll be... 
 
Utley:  It’ll be based upon the preamble, if you will, of what’s in here. 
Boehm:  We do reference it. As a matter of fact, this is the cover page, 

Brian, of the application we’re going to file. 
 
Utley:  Yeah, you reference it right there. 
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Bernstein: But you can add claims to that one that you’re referencing that 
would encompass what we have in today’s filing, which is 
really...we do want it in there. 

 
Boehm:  Yes, I can claims to the zoom and pan to get you back to the 

original date in this one since I claim to this onto his. 
 
Bernstein: Well, we should do both. 
 
Boehm:  Well, you can’t get two patents on the same invention, so it 

depends on where we want to go. 
 
Bernstein: Well, we want to definitely get it in on his because it gets us an 

earlier date. Correct? 
 
Boehm:  No. It’s a mess with these dates. What will happen is...nobody 

will worry about the date unless there’s an occurrence, and 
that occurrence might... it’s a major problem. You won’t 
find out about that occurrence until you sue somebody, and 
then they go search in Australia, and they find a reference 
that somebody’s done this before in the library, and then 
you worry about the date. Were you before him? 

 
Bernstein: Well, that’s what I’m worried about. I’d like to go back to our 

earliest date. 
 
Wheeler:  Can I point out one other thing? I know we look for the 

word...Eliot looks for the word...I know we look for the 
word “zoom,” but there’s also other language in here too. 
Sometimes we get caught up in a word “zoom,” when what is 
zooming other than enlarging or reducing? And he does have 
language in here, “when enlarged or reduced, these pixels 
of the digital image becoming distorted a feature which 
typically results in the digital image being fixed to an 
original size or being available at low magnification, such 
as, for example, magnification from 200 to 300 times. These 
digital images are also difficult to enlarge to a full 
screen without a tremendous amount of distortion present in 
the end product.”  

Wheeler:  I mean, he’s describing I mean that’s zooming. Reducing and 
enlarging is zooming.  

 
Bernstein: But he’s not putting it in your claims, that’s what he’s saying. 

You see, this is different. 
 
Boehm:  But it doesn’t matter right now 
 
Wheeler:  But it doesn’t have to be if you’ve made mention. The 

opinion is that it doesn’t have to be as long as he’s ...if 
you made mention...if you’ve gone on record of having 
described this 

 
Boehm:  This is the background that’s…problem.  He’s got…. 
 
Boehm:  That kind of invention, right, it’s got to state... 
 
Wheeler:  Well, I didn’t get to that either. 
 
Bernstein: Right. And that’s where it’s not.  
 
Boehm:  I pointed out a couple of things. It’s not as... 
 
Bernstein: Within the claims, the claims I’m reading, you could not... 
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Boehm:  The claims really don’t matter.  
 
Bernstein: In the patent?  
 
Boehm:  The patent claims on a pending application basically don’t matter. 
 
Bernstein: No, the ones he filed. 
 
Boehm:  Yeah, they basically don’t matter. I can go back and change them. 
 
Bernstein: Okay. Why? So we want to change back to the original one he’s 

filed, put as much language as we can that we have 
today...oh, it’s all supported. Everything you wrote in 
that new one is supported in this one because it’s the same 
process.  

 
Boehm:  That’s the ultimate problem that Steve and I—Steve is Becker, the 

other patent attorney that actually wrote these patents <in 
audible>—but that’s the ultimate problem that we’re worried 
about, and that’s the problem that you always worry about 
unless you first of all have a handle on the invention, 
inside and outside, and second of all, unless you really 
have a handle on Prior Art so you know where you want to go 
with this. Then you spend the time and the money to do a 
good original provisional filing. You’ve got a pretty good 
shot that it’s supported then. But when you file as, oh, 
I’ve got to try and cover this base, and when you do this 
kind of stuff, there’s always going to be a question of 
what was supported when. 

 
Bernstein: But that’s fine. It is supported. 
 
Simon Bernstein:  We’re off the subject matter. 
 
Bernstein: So we should definitely claim back to the earlier date? 
 
Boehm:  We may get a rejection, or you may find out in litigation five 

years from now, that none of this was supported. Some court 
may say that you never talked how to do this because your 
software wasn’t in the patent application.  

 
Bernstein: It is, though. 
 
Boehm:  Well, the code isn’t. They might say that these broad diagrams and 

these flowcharts aren’t good enough. There’s always that 
risk.  

 
Bernstein: But we’re trying to say that if they accept it, we want it to be 

to the furthest filing date that we can, which is March 3, 
2000, and that’s where it should lie; and if it’s going to 
get argued let it live or die at that date. 

 
Boehm:  That’s what we’re trying to do right now. 
 
Bernstein: Okay, good. So I’m under the impression from this point that we’re 

going to encompass what we’ve learned what we’re filing 
even in this other one even into the original one so we can 
claim back to a March 3 filing date that claims back to our 
original March patent... 

 
Boehm:  March 24th, yeah, all of that will go back toward what is supported 

in here, in the original. Not supported in ours. 
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Bernstein: Okay. And it’s all going to be supportable because you’re going to 

be able to pull up an image of the nature that we are 
discussing, and anybody with an eye can see that you’ve now 
done this. 

 
Boehm:  <Inaudible comment.>  
 
Bernstein: Well, you’re going to be able to show your invention, aren’t you? 
 
Boehm:  No, no. 
 
Bernstein: You can’t? 
 
Boehm:  You live or die on what’s in the specs. That’s why... 
 
Bernstein: Then get it in there. 
 
Boehm:  Yeah. 
 
Bernstein: You can’t bring it in as evidence what the invention is? 
 
Boehm:  Only outside evidence of what the average level of skill in the 

art is, okay? If somebody says that the flowchart isn’t 
detailed enough, I’m going to go, “Oh, yes it is. Here’s 29 
programmers who are going to testify and say yeah, I can do 
that in my sleep with this document.” So, there’s always 
going to be a battle about the level of support. 

 
Simon:  Maurice and I—that’s why I asked him to come in—Maurice and I were 

talking because neither one of us understands patents or 
how you file them or invention actually. What we do 
understand a little bit about is the theory in business; 
and now that we know that Ray Joao was somewhat sloppy—I’m 
not suggesting that he’s not a fine attorney or anything 
else—you have been...you have reviewed all these patents 
that we have, whether there are eight or ten of them... 

 
Boehm:  There were eight original filings, and then...eight original 

filings. 
 
Utley:  Okay. And then how many do we have now? 
 
Boehm:  Let’s look at the chart right now, but it’s basically. We’ve got 

17 applications that have been filed. These old ones are 
dead now because they were provisionals, and we’ve 
basically covered all...we pointed out basically covering 
two, maybe three inventions, so there’s not...I mean, if we 
were to start over, maybe you’d do this with two patents, 
maybe one patent. So. 

 
Simon Bernstein:  Who owns them? 
Boehm:  Who owns it? iviewit Holdings, Inc. 
 
Utley:  Owns all of them? 
 
Boehm:  Except for...<Pause, and then text comes in that doesn’t seem to 

be answering this open question.> 
 
?   Video playback over a network  
 
Wheeler:  How did he get in? [not in transcript but this refers to 
Jeff Friedstein on an invention] 
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Bernstein: He’s part of the invention.  
 
Boehm:  An inventor – inventorship. 
 
Boehm:  So I’ve so I’ve got a document right here for him to sign. If he 

signs, then I do a couple of things.  
 
Bernstein: He signed that when you faxed it to him originally. 
 
Wheeler:  I have copies of each one of these. Can I get a copy of 

your [ ]? 
 
Boehm:  of this? Sure. 
 
Wheeler:  I have a copy of each one of these, I believe, or most of 

them... 
 
Buchsbaum: Can I ask you a question?  Your saying everybody that has an 
obligation to sign is on the list of names in these patents? 
Boehm:  You preferably don’t...well, unless you have the new ones... 
 
Wheeler:  I don’t have the new ones, but... 
 
Bernstein: That’s an old one. That’s old. 
 
Buchsbaum: You’re saying everybody that has an obligation to sign is on the 

list of names in these patents right, because the company 
was part because the Company was doing, is that what you’re 
saying? Because I don’t even know if everybody has signed 
because you may due corporate due diligence for financial 
reasons or if...and they will say has everybody signed off 
on these patents, and if three people don’t...if one person 
hasn’t, he has an obligation to sign? 

 
Boehm:  Brian, have you signed? 
 
Buchsbaum:  Has everybody signed off on these? Brian? 
 
Boehm:  See these tabs [refers to tabs for inventors Bernstein, Shirajee, 

Friedstein and Rosario to sign] right here? That’s what I’m 
trying to do today. As soon as...I’m going to have people 
sign, me sign...all the inventors sign. I’ve got to get a 
hold of Jeff 

Bernstein: I thought we did that when we filed. 
 
Boehm:  You only signed one real document, didn’t you? Did you actually a 

declaration? I know you didn’t sign an assignment over but 
you’re real clean on it because these are all based on the 
original filing , which is assigned to iviewit holding 
already 

 
Bernstein: What’s that mean? 
 
Boehm:   So all of the other inventors would have a helluva problem trying 

to say they owned anything.  
 
Simon: Again, this is a little off the subject matter, but I have asked Chris 

about it before. If something were to happen to iviewit, 
and it were it went into bankruptcy, what would happen to 
those patents? How would those patents [ ]? 
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Wheeler:  It depends on which at iviewit you’re talking about.  
 
Simon Bernstein: The one that they are held in. 
 
Wheeler:  Well, first of all, holdings is held separately 

versus...we’re operating the company out of a separate 
entity, correct? iviewit.com. So, let me think there... 

 
Buchsbaum: The operating company is iviewit.com.  
 
Simon Bernstein: All I’m concerned about is, for example, that the largest 

creditor...it wouldn’t be a creditor, it would actually be 
an investor...would then... 

 
Bernstein: They’re not a creditor. 
 
Buchsbaum: Okay, then the largest creditor could come in and pierce the 

corporate veil of iviewit.com and say that this is just a 
way of protecting the only valuable asset of the company 
away from creditors. Is there a possibility of that? 

 
Boehm:  Obviously there is. 
 
Wheeler:  There is a possibility, but that’s one of the main reasons… 

But the loan, they made the company who wrote the patent, 
join in as a guarantor anyway on it. 

 
Bernstein: Well, that would be all of us. All of those would be all of the 

investors getting a piece back? 
Wheeler:  No, no, no. On the $800,000 loan, those people, it’s 

secured by the patent.  
 
Simon Bernstein: What about the $600,000...or the other $800,000 loan? 
 
Wheeler:  The others weren’t loans. The others were equity, as I 

recall. 
 
Simon Bernstein: No, no, they have claims. 
 
Bernstein: Well, they’re supposed to be converted to equity, which is another 

issue. 
 
Utley:  But there where note holders 
 
Wheeler:  No, because there was no quid pro quo at that time.  The 

note holders I mean you can’t go back and do it, we had 
that talk Si 

 
Wheeler:  I mean, you can’t go back... 
 
Bernstein: The note? I believe they’re not final, even though we told people 

they would be by this time. 
 
Wheeler:  The note holders took their money in without taking 

security. Now you...<Indecipherable. Everyone talking at 
once.> ...new considerations...I said now you can’t … back 
to a failure to the corporation 

 
Simon Bernstein: …Board if everybody that was a creditor found, everybody 

that was a note holder at that point there was no what 
would you call it - problem 
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Buchsbaum: and that would be protected by the courts anyway usually. The 
court would see this probably as a you know a fraud 

 
Wheeler:  You could have two frauds: fraud of creditors and fraud of 

shareholders. 
 
Simon:  No, Chris I’m not worried about fraud. I’m really concerned with 

the fact that what we did here, the last loan that we took 
in, from... 

 
Bernstein: Crossbow. 
 
Simon:  No, not from Crossbar... 
 
Bernstein: Crossbow. 
Wheeler:  Crossbow 
 
Simon:  ...is secured by the... 
 
Wheeler:  ...the term of the deal, right. 
 
Simon:  And that’s perfectly acceptable to me except that everybody else 

that had loans prior to that at that time should have been 
considered with the same equity because …posses able and 
Chris told me that that was the perfect time to get it done 

Bernstein: Yeah, but would Huizenga lose his? 
 
Bernstein: Would Huizenga lose his stake in it to Crossbow? 
 
Wheeler:  No, no, no, it wasn’t...I said that if there was going to 

be new considerations from those people, we all could of…?? 
 
Simon: We all could have put in another $10. I mean, at the time we did it with 

Crossbow, we should have made sure that our other people... 
 
Bernstein: Are protected. 
 
Utley:  No, no, no. We would have had to issue new contracts out for 

everyone. 
 
Wheeler:  There would have had to have been some material 

consideration, not just $10. It would have been… 
 
Simon:  So it would have been $10,000... 
 
Wheeler:  Well, then, you could have...Crossbow, we didn’t even talk 

about Crossbow at that moment, and I said you couldn’t go 
back and just collateralize. You couldn’t go back for money 
that you already put in. But if you put in new 
considerations that you could demand as a condition to be 
collateral. 

 
Simon:   What we should have done, or what we maybe we still should 

do to protect our original group of investors, is to have 
them pony up a few more thousand or whatever you think is 
legitimate, and amend the contracts to protect them as 
well.  

 
Utley:  That’s new subject matter. 
 
Simon:  Well, I only brought it up because it had to do with the patents.  
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Utley:  I know but can we finish the patent discussions before we bring up 
new subject matter.  

Simon:  You can, but I want to make sure that we do finish. 
 
Utley:  No, I agree with you Si.  
 
Si:   The problem is that I made claims to certain people like 

Don Kane, who put op $100,000, who thinks... 
Bernstein: Let’s get back to that. No, let’s get back to it. It’s a definite 

point. There are people.  
 
Buchsbaum: This is a business issue for later. 
 
Bernstein: No, we’re asked by these very people these questions.  
 
Boehm:  Did you get your question answered on the... 
 
Buchsbaum: Yeah, I just wanted to understand...you know, I got an answer. It 

had to do with the obligations Si I was trying to 
understand if somebody does due diligence now with regards 
to understanding what is there and what has to be done, 
like those yellow tabs. [Yellow tabs indicate signatures of 
missing inventors] 

 
Boehm:  Yeah, but after...I find everybody, we can get guys to sign. 
 
Buchsbaum: We aren’t that many. I don’t know on that sheet what you have, but 

I don’t think there are that many names.  There’s what 
about five names? 

 
Buchsbaum: Therearen’t that many...you don’t have that many. I don’t know on 

that sheet you have, I don’t think there’s that many names. 
 
Boehm:  No, there’s not. 
 
Boehm:  So we have everybody but Jeff, if we can get Jude and Zak. 
 
Buchsbaum:  You just have to get people around and sign. 
 
Boehm:  No, that should not be and issue. 
 
Buchsbaum: That might be questions brought up when people do do due 

diligence. Is everybody else on these? 
 
Bernstein: That’s why we’re closing it. Right? 
 
Boehm:  We’ll record what was in the patent office(…???) can do. 
 
Utley:  The other piece that’s not in any part of the original filings, 

which is the reduction of the technology to a disciplined 
process—the mathematical representations of what’s in and 
how it works and stuff like that. 

 
Wheeler:  (…???) 
 
Buchsbaum: That will also be included in there, right? 
 
Utley:  We’ll put it in the new filing...one of the new filings. 
 
Wheeler:  I form my opinion of everything, and we can talk about post 

solutions but I think Brian wants to get this back on 
track, but to me there’s bad news and there’s good news in 
this. The bad news is, just like anything in life, perhaps 
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we would have liked to have tidied up some things better, 
like to have had Mr. Joao tidy them up. The good news is 
considering the state that the corporation was in in the 
early stages and the variable limited resources that it 
had, I’m glad that we have an awful lot on record that we 
do have on record, to be honest with you.  

 
Simon:  As long as it’s not to the detriment of what we thought we were 

filing, I have no...I couldn’t agree with you more. 
 
Wheeler:  But I think I like your approach, and I assume it’s your 

approach, too, in that I assume that you’re doing a fairly 
comprehensive new one, but then you’re going to probably... 

 
Utley:  Claim priority back to the old one. 
 
Wheeler:  Right, but you’re also going to do your amendment because 

now we’re finding out that it’s not an uncommon procedure 
and it’s not a red flag. 

 
Utley:  Two things: the new filing on Wednesday will claim priority all 

the way back for as much as possible back to March 24th last 
year. Second, we will look at the March 24th year 2000 
filing and determine how we should amend that to include 
additional claims and broaden that filing so that it more 
fully represents the knowledge of the invention as of that 
time. 

 
Bernstein: Does it claim all the way back? 
 
Wheeler:  It’ll go all the way back... 
 
Boehm:  as long as you don’t go outside what was described. 
 
Bernstein: No, the math is just describing the original invention.  
 
Boehm:  We’ll, I’ll never know the answer to that until it’s litigated. 
Utley:  Due diligence. 
 
Bernstein: Right, but from your perspective here, that’s what we’re setting 

up. Correct?  
 
Boehm:  We’re going to try. 
 
Bernstein: Okay. 
 
Boehm:  The question never even gets answered half the time in the real 

world. I will claim priority back on the document, and then 
if the examiner doesn’t care, nobody cares 

 
Bernstein: It gets through.  
 
Boehm:  It gets through. 
 
Wheeler: Would it be a fair assessment—I’m posing this more as a novice, 

not as an attorney here—since we’re not at IBM and we don’t 
sit down at the very beginning and work out all these 
equations and all that, that in an invention such as this 
by a Ma-and-Pa type of inventor, and now since we’re 
getting into the nuts and bolts and really uncovering, in 
essence, what’s behind it, as Brian dissected it as we 
moved along, but that’s all we’re doing? I mean, that Ma-
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and-Pa inventors do that as they go along? They add the 
flesh to the bones as they go along? 

 
Boehm:  Boy, that happens, and we try not...we try to minimize the amount 

because if the flesh that you have to add is new subject 
matter and you’ve already sold your invention a year ago, 
you’re dead. 

 
Wheeler: Well no, Let me at it a different way. It does this, but I can’t 

describe how it does this. But now we find out...we tell 
you what it does, now we’re telling you in detail how it 
does it. 

 
Boehm:  Yeah, in terms of we claimed it properly. 
 
Wheeler: So I’m not adding flesh in defense... 
 
Simon:  New flesh. 
 
Wheeler: ...new flesh. I’ve got the box, now I’m disclosing what’s in the 

box including the gears and how it works. 
 
Bernstein: No. 
 
Utley:  No. Here’s what the big difference is. The original filing claims 

a process for print film imaging.  
 
Bernstein: Well, that was all stricken, by the way. That’s why I’m having a 

big problem. I was going to get to that next, Brian. 
 
Utley:  Okay, good. 
 
Bernstein: But we have discussed with Ray Joao numerous times to take out the 

references to print images out of this right here. Over the 
course of the year in the 59,000 modifications back and 
forth, we continuously pushed him away from the words that 
I see in this filing, and that’s what’s so disturbing to me 
because we sat here when... 

 
<End Side 1; begin Side 2> 
 
Buchsbaum: That would be conditional, probably.  
 
Simon:  Right, they probably will. 
 
Wheeler:  Their not going to want in fact their going to say take it 

off aren’t they 
 
Utley:  No Crossbow notes would be converted to equity when someone else 

comes in.  
 
Si?   Of course, and that’s gone. And those issues are gone.  
 
Wheeler:  Well, Yeah, so that it was the …it was intelligent way to 

do it...and I’m not... 
 
Buchsbaum: Crossbow would probably manage the million dollars anyway 
 
Wheeler:  By the way, if we did do a deal by which we tried to 

collateralize it even further, then we’d have to have some 
sort of provisions as well to get rid of your collateral. 

 
Simon: Yes, of course. As soon as it converts to equity, it’s gone. 
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Wheeler:  But I mean, what if you didn’t convert yours to equity[ ]? 
 
Simon: Then you’d have to lose it anyway. 
 
Wheeler:  But at a point.  
 
Utley:  It just becomes a normal stockholder... 
 
Simon: Right.  
 
Wheeler:   It would have to drop away or something. For 

instance, it would drop away when theirs drops away. 
 
Utley:  The stockholders, in the event of a default, the stockholders, the 

distribution that takes place, includes all the 
stockholders according to the rank of the preference. So 
the preferred get first cut, and the common stockholders 
get the second cut, whatever is left for distribution. But 
of that amount[ ] unless there’s nothing to distribute. 

 
Simon:  Not if one of the preferred stockholders has a collateralized 

position and the others don’t. If one of these preferred 
stockholders... 

 
Utley:  There’s no stockholders that have a collateralized position. 
 
Simon:  That’s true. 
 
Buchsbaum: You’re talking about the small amount of money, that have any 

value, it should be reasonable value, and those would be 
taken out anyway. 

 
Simon:  Except that we seem to feel that we have an obligation to those, 

to protect the other stockholders who...had all good…I 
think its prudent anybody to ask permission 

 
Buchsbaum: A good way to do it is the way he said to do it, and that’s to 

[?]. 
 
Utley:  Will you look it up and see what it’s going to take to do it? 
Wheeler:  I’ll coordinate that 
 
Utley:  I’m not clear. What are we trying to do? Are we trying to provide 

for collateral for new money coming in, or are we trying 
to...? We’re not trying to collateralize money which has 
already been... 

 
Simon: I don’t know. Can you handle the old money the same way? I don’t think 

so. 
 
Wheeler:  We have to see. We might be able to consider it for the 

full amount in the view of the fact that if you had enough 
substantial new consideration, ... 

 
Buchsbaum: The problem is that you may have to go back to Crossbow to do 

that, and you may be better off just to do it on subsequent 
money. 

 
Simon:  Well, but to ask Don Kane to put up $10,000 when he’s got $160,000 

in the...$135,000 in the company, and then he only gets 
10%...$10,000 worth of consideration...I’d like to protect 
his whole $165,000, which is what he has.  
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Buchsbaum: The answer is you go back and ... 
 
Utley:  I don’t think you can do that because that’s equity. It’s in 

common stock. 
 
Bernstein: It’s not equity. It’s a loan. 
 
Bernstein:  Don had the stock prior to his putting up the money.  These 

are loans. There’s $400,000 that’s on the books. Then 
there’s another $100,000 besides what he put in originally. 
Sal has a loan on the books of $25,000. Your guy should 
have had a loan on the books for $250,000.  

 
Utley:  No, that’s equity. Okay.  
 
Simon:  At any rate, <tape cuts out[tape does not cut out on my 

tape]>...While I got Chris here I’m going to take advantage 
of his being here. 

 
Simon: One of the issues we tried to do when we raised the last $80,000 that 

came form Eliot’s two friends Anderson and Mitch Welsch. [ 
] 

 
Bernstein: Ken Anderson. 
 
Simon:  It was my knowledge, according to Jerry, that those monies were to 

go to Eliot, and then Eliot was theoretically to loan the 
money to the company so that Eliot would have a loan on the 
books and he would have sold his stock because Eliot has 
some personal needs that he needs to accomplish as soon as 
we get funded or we get some money in here. I’m under the 
understanding again. It could be way off. 

 
Bernstein: How do we work that out, Brian? The 10? A loan? 
 
Utley:  Yeah, that’s better because otherwise you will get taxed. 
 
Bernstein: Will they loan me $10,000 to pay the taxes? 
 
Simon:  Who loaned you? 
 
Bernstein: The company just today? 
Utley:  So I took that as a loan? 
 
Utley:  Yes. 
 
Bernstein: The money went to the company, which spent the money already—the 

stock money—from Ken and Mitch. 
 
Simon:  You haven’t sold any of your stock? 
 
Bernstein: No.  
 
Simon:  You just made an officer’s loan.  
 
Wheeler: Right. 
 
Simon:  Is that how you handle it? 
 
Simon:  You loan the loan back by some method at some point. 
 
Bernstein: Right. Correct. 
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Buchsbaum: That’s the way to do that? 
 
Utley:  Well, there’s no tax impact... 
 
Simon:  but he would have had a [ ] gain. 
 
Bernstein: Right. And there were other things at the time...right, things. At 

the time, the company needed the money and I didn’t...not 
that I didn’t 

 
Simon:  Sure, I just wanted to make sure that it was done. I didn’t even 

know ….???that bank account 
 
Bernstein: Not that I didn’t. 
 
Simon:  Let’s finish up. 
 
Utley:  Eliot, let me summarize. I want to make sure we have an agreement 

of this meeting. Let me interject two final two points that 
we kind of skimmed over. One is you said that we want to go 
ahead and change the claims to go all the way back on this 
US, but we have sort of got covered on the one we’re 
filing? The one we’re filing is a PCT. It won’t pop to the 
US for 18 or 30 months. Or we could file another PCT and a 
US, then the claims would hit the US. In other words what 
I’m saying is it would matter if we do the claims here. We 
could either fix up the claims here or file a PCT and a 
parallel US if you want US patent protection sooner. The 
PCT will split out to US, but not until later. You can file 
a US anytime... 

 
Simon: Let me ask you. You’re not a lawyer, what do you recommend? 
 
Boehm:  Well, it’s more money up front. 
 
Simon: How much money? A great sum of money? 
 
Boehm:  No, it’s another grand to file. 
 
Simon: For what we’ve spent already, let’s do it. 
 
Bernstein: And that protects us better? 
 
Boehm:  Quicker. You’ll get a quicker US patent. It’ll get you in line 

quicker.  
 
Utley:  The other point that you’re making because in this week’s filing 

we are going to claim all the way back... 
 
Boehm:  We’re going to claim all the way back but this is what is 

supported 
 
Utley:  Right. So if we claim all the way back to March of last year, do 

we need to touch the filing that’s already in motion? 
 
Boehm:  The one that’s out there? 
 
Utley:  Yes the PCT. Do we need to touch that? 
 
Boehm:  No, no. There’s a PCT and a US. 
 
Utley:  Right. 
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Boehm:  The PCT, we will get a search back. In fact, we should get it in a 

month or so, and then you’ll decide what you want to do 
with that, what foreign country and possibly the US, but he 
files the same thing basically in the US, and now it’s in 
line in the US. 

 
Utley:  Right, right. But what I’m saying is if the new filing that we 

make this week creates priority all the way back and 
embraces all of the teachings of the prior... 

 
Boehm:  Zoom and pan stuff. 
Utley:  Zoom and pan stuff, filings, do we need to go and modify and 

update and amend those earlier filings? 
Boehm:   Those other two. 
 
Buchsbaum: That’s a good question would there be new recommendation?  
 
Boehm:  It depends on two things. One is how quickly do you want to get 

the US for the new filing? This is a PCT that we’re 
preparing right now. If we file the US right away with it, 
then it makes less difference. 

 
Bernstein: Less? 
 
Boehm:  Less difference because he’s in line sooner. That’s all. It just 

depends on how soon you want to get your patent.  
 
Bernstein: Well, we want to go for the sooner. 
 
Utley:  The sooner the better. 
 
Boehm:  The sooner the better then let me play with this 
 
Bernstein: Right. 
 
Boehm:  Plus you’re gonna get an office action back from the patent office 

on him... 
 
Bernstein: On that. 
 
Boehm:  For free. There’s nothing involved. 
 
Bernstein: Right, but it doesn’t claim anything. 
 
Boehm:  I don’t know yet. It claims...he’ll get this blasted. It will will 

be rejected. 
 
Bernstein: Yeah. 
 
Boehm:  It will be rejected. The question is do we want to fix this, or 

where are we with the other things? So there’s no decisions 
to be made now on this, it’s just that do you want to file 
a US and a PCT? 

Utley:  The answers yes 
 
Boehm  Yes 
 
Bernstein: And we do want to fix the original work? 
 
Boehm:  We can decide that later. 
 
Bernstein: Well, why would we leave it unfixed? 
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Boehm:  Because you can’t get two patents on the same thing. So if we fix 

this, you’re not going to get it over here. 
Bernstein: But then we lose the date. 
 
Buchsbaum: No we don’t. 
 
Simon:  That’s what he’s saying. 
 
Buchsbaum: You really don’t lose the date. 
 
Wheeler:  So were not going to…??? 
 
Utley:  Because he’s claiming all the way back. 
 
Boehm:  We may not. It depends on... 
 
Bernstein: May and less, these are words that scare me.  
 
Boehm:  You don’t like that, do you? 
 
Bernstein: No, I do not. 
 
Boehm:  But I don’t think this is the right time to make that decision 

now. 
 
Utley:  What is the right time? 
 
Boehm:  When we get some office action back on this patent. And when we 

hear from the patent office, we’ll sit down say do we want 
to fix this, or do we want to fix this, or have we 
uncovered some killer Prior Art that blows this whole thing 
out of the water? You don’t want to spend money right now 
if you can avoid it.  

 
Wheeler:  We’ve never done a search, have we? 
 
Boehm:  We did a search...I’ve done a search on...<Everyone talking at 

once.> on a dozen patents that really weren’t on point. We 
didn’t find any close Prior Art; and all I can tell 
these... 

 
Wheeler:  This was on imaging and video?  
 
Boehm:  Yeah. 
 
Wheeler:  That’s incredible. 
 
Buchsbaum: Yeah, it was huge. 
 
Bernstein: If it is found impossible to do these things, why would people be 

doing them? 
 
Boehm:  I want to make...the tape recorders off, right? <Recorder turned 

off> 
 
Buchsbaum: What does PCT mean?  
 
Boehm:  Patent Cooperation Treaty. It’s a formal filing process for filing 

foreign patents.  
 
Buchsbaum: Oh, that’s the thing with the different countries? 
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Boehm:  Yeah. So we file one application that splits out later to 
different countries. 

 
Buchsbaum: Two years?  
 
Boehm:  Yes, but we’ll get indicators before that. Our search comes in 

nine months, which is three months from now for the first 
one. But, Brian, they’re searching this claim; this claim 
is crap. You’re not going to get a good search on it. 

 
Buchsbaum: So what? In six months or nine months, we’ll start hearing from 

them? 
 
Boehm:  Yeah. 
 
Bernstein: Well then we should do an alternate search on what you have. 
 
Boehm:  It’s a judgment call. I mean, you asked me this question a while 

ago, and you said what would it take to get me comfortable 
because I’m kind of a pessimist and I’m an engineer, so I 
have that background where I look at it that it’s half 
empty. It would take more searching, and it would take more 
searching inside the technical articles. And it would take 
quite a bit of work. I mean, I guess $5,000, I don’t know. 
It depends on what happens. Then, again, that will only 
raise you to a different level of comfort, that’s all. 

 
Bernstein: And then they’ll say the same thing, and for another five grand, 

well get Rays to another indiscriminate level of comfort. 
 
Boehm:  Exactly. But we don’t have to do that because we will be getting 

an article... 
 
Bernstein: Right, from the searches. 
 
Boehm:  And from your investors because if I was working for them... 
 
Buchsbaum: Let me put it another way. If you have somebody that will take 

this company and auction off the technology, okay? As it is 
existing...as it is unfolding, okay? And as the licenses 
come along. It’s strategy. Some of these people bid on 
that. What are they really bidding on? It’s potentials, 
right? Basically? 

 
Boehm:  Well, no, there’s a present value of the technology. If you... 
 
Buchsbaum: Well, not if you don’t have patents issued on it. 
 
Boehm:  Well, sure there is. Sure there is. If he can get a royalty based 

on 2% of their products—or whatever it is—per minute, 
whether or not it is patented, absolutely. 

 
Buchsbaum: My question is at what point does it become...is the efficacy 

there significantly enough from the standpoint of others 
now that would be doing their own review. You know, like, 
say a firm that would do the option. They’d have their 
patent lawyers take a look at what you’re doing to see if 
they think it has a real good value. At what point does 
that come along? Is it six or nine months from now, 
basically? Is that when that probably would start to unfold 
as far as having a real relevant potential value? I’ve been 
trying to get a general..  
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Boehm:  I understand your question. I guess I would answer... 
 
Buchsbaum: General idea. 
 
Boehm:  If your licensees are spending a lot of money... 
 
Buchsbaum: On your technology. 
 
Boehm:  On your technology, they’re going to have their patent attorneys 

right now, today, go do a search, and they will have a good 
indication. They may come up with Prior Art that blows you 
out of the water. They may find nothing. They may not 
search it. They may say, we don’t care about patents; it’s 
the technology.  

 
Buchsbaum: Reality, though, this is not the...more likely six to nine months 

as some licenses start to unfold here and as things start 
to come back, and that’s when this thing will start to have 
some relevance more than it does right now? From the 
standpoint of the... 

 
Boehm:  That the patent will have relevance?  
 
Buchsbaum: No, no. The technology has a value that can be created in the 

marketplace and turned to bidding. 
 
Wheeler:  Well, you can look at the technology as almost value added 

to the company. I mean, the company has worth because of 
the process and what we can provide and we can build it up. 
But it’ll even astronomical more worth assuming that we 
have...that it’s totally proprietary to ourselves. Now some 
companies have great technology that’s proprietary to 
themselves, and it doesn’t earn them money. For instance, 
Wang Laboratories went down the tubes. They had the best 
word processing, and they had the best of everything else. 
And, of course, a lot of their technology is licensed out 
there, as I understand it, to VisionAire and to...they did 
the true ones, and... 

 
Buchsbaum: It’s was also to get to the possible strategy for the company’s 

investors, okay? 
 
Utley:  Right. 
 
Buchsbaum: Or it may be at some point a window of huge value placed on this 

technology where you may take advantage of it. 
 
Wheeler:  Well, and to our investors, we have said, and we can 

continue to say, we are attempting to create a pool of 
intellectual property and protect it. 

 
Buchsbaum: Okay. 
 
Wheeler:  But there can be no assurances that this will withstand the 

test of time. 
 
Boehm:  That is exactly it. And you never want even when it issues. You 

will get a good comfort level when you have a US patent 
issued in your hands.  

 
Bernstein: Why? 
 
Boehm:  Because you’ve had an examination.  
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Buchsbaum: Because you’ve got some review. 
 
Boehm:  Because you have a presumption of validity. 
 
Bernstein: That’s why I’d like to get that first one corrected because that’s 

the first one that’s going to be examined. 
 
Boehm:  No, we’ve got one...oh, yeah, it is. It’s the US. 
 
Bernstein: And therefore I want that to be approved. The investors are going 

to say... 
 
Buchsbaum:  The first one that we’re going to be issued will be issued 

in May. 
 
Bernstein: And the investors are going to say what happened to patent one. 
 
Boehm:  3/10 of 2000 was when it was filed. Typically a year...they’ll get 

around to it within a year. Maybe it’ll issue in. 18 months 
to two years 

 
Buchsbaum: From right now or from then? 
 
Boehm:  From 3/10. 
 
Bernstein: What is the process speed up? If you can show... 
 
Boehm:  If you can show somebody’s infringing, you can have an expedited 

examination; but that doesn’t always buy you much time, and 
you really have to get into the patent office the first 
time, and I’m not sure we can do that. 

 
Wheeler:  Wouldn’t a good example of one way be that Apple had really 

great patents, and Microsoft was still able to come in and 
duplicate it, even though everyone knows they violated the 
hell out of the patent of Apple. 

 
Boehm:  Um, hum.  
 
Wheeler:  So I mean you could have a good patent and it could still 

go down the tubes. But another one I’m thinking of that did 
stand up was Polaroid had patents and Kodak tried to come 
in and do everything to distinguish, and wasn’t able to and 
got clobbered, right? And there’s probably a lot of every 
variation in between.  

 
Boehm:  Yeah.  Wheeler: [Not in transcript this is strange here]  
 
Wheeler:  Are those the two extremes? 
 
Boehm:  Yeah,  
 
Wheeler:  those would be the two extremes. 
 
Utley:  Especially when it comes to method patents and software patents.  
 
   
Wheeler:  Yeah, what was the first thing that Brian 
 
Boehm:  ...and the more patents you have, the less chances. It’s like 

putting out mine fields...less chances people to get around 



 

 165

you. But if the original concept is broad enough and 
claimed right, Yeah, we can be okay.  

 
Boehm:  But what, the test - I guess what you’re asking for is when we 

have that first claim promised, probably within two years 
of when you filed, which is March 10, 2000, I would 
probably say  

 
Utley  Doug come back, close it out again.  
<Inaudible comment.> 
 
Boehm:  There were two points. One was the PCT and I got that in correct. 
 
Buchsbaum: Right. 
 
Boehm:  The second point was everybody was saying you don’t destroy 

documents. Lawyers do destroy documents; and in the patent 
realm, it is common practice to get rid of all of our 
attorney notes, but it depends on what the practice is in 
your law firm and your corporation. Most patent attorneys 
who use this practice that I’ve seen, it happens after it 
issues. You never do it before. I don’t even like to do it 
then. I like to do it after all the... 

 
Bernstein: I don’t even understand why you’re destroying it. If you’ve got 

nothing to hide and everything’s on the up-and-up. 
 
Boehm:  But throw in the concept that I’m leaving the law firm. Let’s say 

I’m leaving the law firm, my notes, who’s going to follow 
up and destroy my notes to benefit you, because I do want 
them six months from now. Maybe that’s what he’s doing. 

 
Wheeler:  Yeah, he could have done it to protect you. He didn’t want 

them around in the other office. 
 
Bernstein: I don’t know. I don’t know. I don’t even know if he knew he was 

leaving then. 
 
Boehm:  Now it’s intentional! 
 
Utley:  But I want to comeback were going to file PCT and US on the new 

one. We’re going to wait for the old one to get kicked 
back; and when it gets kicked back by the examiners, we’ll 
then determine how we want to amend it. Is that what you 
said? 

 
Boehm:  No, I want to say something on that again. I think if you want a 

patent to pop quickly—if that’s the goal, which sounds like 
it’s a good goal—then, no, I think we should amend the 
claims with a preliminary amendment before the examination. 

 
Utley:  A preliminary amendment? 
 
Boehm:  A preliminary amendment. 
 
Bernstein: Encompassing everything we can throw in there? 
 
Boehm:  Yeah, whatever support there is. But a preliminary amendment on 

whatever it is on the... 
 
Bernstein: So we’re going back to the original  
 
Boehm:  So I’ll fix the 119 case yeah 
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Bernstein: March 3, 2000, to encompass what we’ve embraced. 
 
Utley:  When will you be in a position to recommend what that amendment 

will look like? 
 
Bernstein: It should look a lot like the one we just did. 
 
Boehm:  Yeah, that’s... 
 
Bernstein: That’s my guess. 
 
Utley:  When will you be in a position to... 
 
Boehm:  I’d have to...a few days... 
 
Utley:  About a week or so? 
 
Boehm:  Oh, Yeah, within a week, sure.  
 
Bernstein: Okay. That’s good.  
 
<End of meeting.> 



 

 167

APPENDIX III 

 Updated on August 14, 2003  Today: Thunderstorms with a high of 
80 

  

LOCAL NEWS 
Audit clears FAU Foundation in Corvette scandal despite lack of cooperation 
Gimelstob chides Guggenheim for not talking to auditors, misstating involvement to 
authorities 
  
Published Thursday, August 14, 2003 
by Brian Bandell 

Florida Atlantic University's fund-raising arm didn't approve giving former FAU 
President Anthony Catanese a Corvette with donated funds, but several people were 
cited for not participating in an audit conducted by KPMG that was released 
Wednesday. 
FAU officials agreed to audit the $42,000 that former Foundation head Carla 
Coleman gave to Catanese for the car under the guise of a payment for his wife's 
interior decorating services, the capital campaign Coleman used to justify her raise 
and the use of donated funds at the DeSantis Center. KPMG was hired to conduct the 
reviews. 
The results came with a disclaimer from the auditor. While KPMG reviewed law 
enforcement documents that led to Coleman being charged with official misconduct, 
the auditing firm had "significant limitations" that could have affected their 
conclusion. 
KPMG didn't receive cooperation from Coleman, Catanese, former 
FAU Foundation Chairman Howard Guggenheim, interior designers 
Stephen and Rita Lloyd, or foundation executive committee members 
William French and Chris Wheeler.  
"The above-mentioned individuals may have provided KPMG with 
pertinent information regarding the circumstances surrounding the 
alleged gift," KPMG wrote in the report. 
The auditor was given the minutes of an April 4, 2002 Foundation meeting where 
Coleman mentioned a non-specific gift for Catanese, but it wasn't given a copy of the 
minutes of an April 11, 2002 Foundation executive board meeting where, according 
to a law enforcement investigation, Catanese said he'd like a Corvette as a gift. 
FAU President Frank Brogan said that if KPMG had more access to information and 
individuals, it wouldn't have changed the conclusion that the FAU Foundation didn't 
approve the car. 
However, the foundation's new chairman, Herb Gimelstob, criticized former 
chairman Guggenheim for not telling law enforcement officials about his 
involvement in the Corvette deal and not talking to auditors despite agreeing to the 
audit. Guggenheim told a Florida Department of Law Enforcement investigator that 
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he didn't hear anything about the gift after the foundation meeting where Catanese 
brought it up, but documents and testimony show Guggenheim solicited donations 
and made his own contribution toward the car. 
"The executive board [of the FAU Foundation] will be meeting shortly and if we 
don't get further cooperation from the former chairman [Guggenheim], we will take 
the appropriate legal actions," Gimelstob said. 
Guggenheim has refused comment to the press on the advice of his lawyer. 
Kenneth Lipman, Coleman's attorney, said his client didn't talk to auditors because of 
the criminal investigation that was taking place at the time. While the FAU 
Foundation Board didn't formally approve of the Corvette gift, members of the 
executive committee donated toward it and Guggenheim made calls to find donors, 
Lipman said. 
"Guggenheim is quite happy with the blame being laid at Carla Coleman's feet," he 
said.  
A deposition was scheduled for Sept. 22. in her criminal case after Coleman pled not 
guilty. 
 
Capital campaign overstated by $21 million 
 
KPMG's audit also found that the FAU Foundation's capital campaign was overstated 
by $21.1 million due to faulty accounting. 
Coleman told FAU's Board of Trustees that her fund-raising campaign, which ran 
from July 1994 to November 2001, raised $220.3 million. She cited that figure when 
she requested a raise from $141,000 to $185,000 a year for herself and large raises for 
several of her co-workers. It was approved despite the concerns of some trustees. 
The audit determined that the actual total from the capital campaign was $199.1 
million.  
"We are forever grateful and indebted to the foundation for delivering double what 
the original goal was," said George Zoley, chairman of the Board of Trustees, noting 
that the bar was originally set at $100 million. "The adjusted $20 million was from 
accounting issues related to the designation and appropriation of state funds." 
Most of the adjusted figure came from state matching funds that were included in the 
campaign but not received from the Florida Legislature because of a budget shortfall. 
The largest misstatement was a $6 million state match for a payment to be received 
upon death of the donor, who died after the capital campaign ended. 
Mistakes involving smaller amounts were attributed to errors ranging from a lack of 
evidence for reported donations to over- or understatements of donation amounts. 
KPMG didn't find enough documentation to verify 11 deferred gifts worth $3.1 
million, a deferred $1.5 gift from an anonymous donor, and a $100,000 gift. In 
several cases, the auditor determined pledges shouldn't be listed because the estates of 
the donors couldn't afford to make them. 
However, KPMG had no explanation for a $6.1 million "variance" between the 
original campaign estimate and the revised total. The firm said it wasn't provided with 
any information or documentation regarding the difference.  
FAU President Brogan characterized the problem as "just accounting issues." 
"The categorization should have been determined prior to beginning the capital 
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campaign," Brogan said. 
FAU Trustee Dr. Frederick Hoffman, a math professor, said the actual shortfalls were 
"really insignificant." Hoffman thought Coleman's raise was too big, but he doesn't 
feel that she inflated the results of the capital campaign to generate the raises. 
"If you're bragging about your fundraising, you're not going to be conservative. I 
think it was just normal to make it look as good as you can," Hoffman said. "That's 
enough of an error to say you have to do better, but not enough to accuse them of 
wrongdoing." 
 
DeSantis Center cleared 
 
The audit determined that funds from the DeSantis Center, a film study center started 
with a donation from Boca Raton businessman, Carl DeSantis, were used 
appropriately. It was the center's third audit in just over a year. 
Anonymous letters accused Zoley, Business Dean Bruce Mallen and FAU General 
Council Ondina Felipe of misusing funds for trips to the Cannes Film Festival in 
France, but the audit found that Zoley and Felipe paid most of their expenses. KPMG 
also determined that other uses of donated funds were consistent with the center's 
mission. 
That wasn't enough for some officials. Gimelstob said he'd put strict controls in place 
that would require future expenses to be justified beforehand and afterward. 
"The [FAU Foundation] executive board still believes some of the expenses were 
excessive and didn't do enough to benefit the university or its students," Gimelstob 
said, asking why limos were need for travel to Fort Lauderdale. 
Trustee Bruce Warshal called for the mission of the DeSantis Center to be reviewed, 
but Brogan warned that a fourth audit of the center would be "whipping a dead 
horse." 
That didn't stop trustees Llywd Eccestone and Norman Tripp from demanding that 
Zoley and Felipe prove that they paid back the university for their trips to France. 
"It's like a fox in a hen house," Eccelstone said.  
Zoley said that a previous audit by FAU's inspector general adequately addressed the 
issue and cleared them of wrongdoing. KPMG's report showed that Felipe was 
credited with $862 for lodging and Zoley $458 for admission to the Cannes Film 
Festival. 
Mallen said he invited Zoley to Cannes to foster relationships with local business. 
Zoley is the chairman and chief executive officer of Boca-based Wackenhut 
Corrections Corp. After he returned, Zoley donated $10,000 to the center, Mallen 
said. 
Felipe said she participated in legal workshops while at the festival. 
"They seem to be focusing in on it over and over again. One has to wonder if 
something other than the issue at hand is motivating them," Mallen said. 
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LOCAL NEWS 
Guggenheim says he was truthful to investigators, FAU officials call for his ouster 
Gimelstob wants Guggenheim off Foundation board for "lying" to investigators and 
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not cooperating with audit 
  
Published Saturday, August 16, 2003 
by Brian Bandell 

Howard Guggenheim, the past chair of Florida Atlantic University's fund-raising 
foundation, said he was "100% honest" with law enforcement inquiries into the 
misuse of FAU Foundation funds to buy a Corvette for the school's former president. 
Meanwhile, FAU officials are calling for him to resign from the Foundation's board 
for not telling investigators that he raised money for former FAU President Anthony 
Catanese's car and for not cooperating with an audit ordered by the university. 
Former fundraising head Carla Coleman is facing charges of official misconduct for 
directing $42,000 through an interior designer to Catanese so he could buy the car. 
Catanese has since returned the money and Coleman has pled not guilty. 
Guggenheim has raised more than $10 million to benefit the university and personally 
donated about $250,000, but the Boca Raton stockbroker's actions have recently come 
under scrutiny. 
"How can we have people trust their money with someone who lies to police and 
doesn't cooperate with investigators?" said Herb Gimelstob, the current FAU 
Foundation chair. "We will chat with him and look at the legal ramifications of what 
we have to do if he doesn't agree." 
Gimelstob said the matter would be discussed next week at a Foundation executive 
board meeting. FAU President Frank Brogan and Board of Trustees Chairman 
George Zoley are also urging Guggenheim to step down, Gimelstob said. 
Brogan confirmed that he spoke with Guggenheim, but he didn't reveal what was 
discussed. 
In a statement issued through his lawyer on Thursday, Guggenheim said he'd decide 
about resigning at a later date and defended his actions. 
"Mr. Guggenheim has fully participated in the investigation at issue and at no time 
lied, covered-up, or misrepresented the facts to any investigative agency," the 
statement from Guggenheim's lawyer read. 
When a Florida Department of Law Enforcement officer asked Guggenheim whether 
fundraiser Coleman ever asked him to authorize FAU Foundation funds to purchase 
the car, Guggenheim responded: "No. That was never discussed with me." 
Guggenheim said the topic of a Corvette for Catanese was brought up at a Foundation 
executive board meeting in April 2002 but no vote was taken. The investigator asked 
Guggenheim if he had any conversations about how the gift would happen after that 
meeting and he again said no. 
That would appear to contradict what former Associate Vice President for 
Advancement Susan Peirce told investigators: that Guggenheim called her last year 
and asked her to help him raise money for a gift for Catanese but she told him she 
wouldn't help because she opposed the idea. 
A document found on Peirce's computer showed that Guggenheim was making calls 
to solicit donations for a "gift" to Catanese. The May 22, 2002 note was addressed 
from Peirce to Coleman and cited a total of $16,500 in contributions from foundation 
board members. 
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"Mr. Guggenheim's understanding was that the question was asking about 'how' the 
funds were directed to President Catanese (i.e. through Lloyd Interior Design)," 
Guggenheim's statement read. "Mr. Guggenheim knew nothing about the way the 
funds were directed to President Catanese and likewise never had a conversation with 
anybody about this and therefore when he answered the question 'no' he was honest 
and accurate." 
The statement by Guggenheim admitted that he made calls to raise money for the 
Corvette but said he had no role in the collection, recording or allocation of the funds. 
FAU ordered an audit to determine whether the Foundation approved the Corvette 
gift. Audit firm KPMG determined it did not, but cited Guggenheim for not 
responding to a request to be interviewed. The auditing firm said its investigation 
might have turned out differently if Guggenheim, among others, had cooperated. 
Guggenheim said he didn't meet with the auditors because he was "advised that 
KPMG had everything they needed including the transcript from Mr. Guggenheim's 
voluntary interview with the FDLE." 
  

 


