IN THE CIRCUIT COURT OF THE
15™ JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY,

FLORIDA
PROSKAUER ROSE L.L.P, CA 01-04671 AB
a New York limited partnership,
Plaintiff,
V.
IVIEWIT.COM, INC., a Delaware
corporation, IVIEWIT HOLDINGS, COPY / ORIGINAL
INC., a Delaware corporation, and RECEIVED FOR FILING
[IVIEWIT TECHNOLOGIES, INC.,
a Delaware corporation. JAN 28 2003
CLERK OF CIREU GG
Defendants. CIRCUIT CIVIL DIVISTON |

DEFENDANTS MOTION FOR LEAVE TO AMEND TO ASSERT
COUNTERCLAIM FOR DAMAGES

Defendants, IVIEWIT.COM, INC., IVIEWIT HOLDINGS,
INC. and IVIEWIT TECHNOLOGIES, INC., by and through their undersigned
counsel, hereby move this Court for Leave to Amend their Answer so as to assert a
counterclaim in this matter pursuant to Rule 1.170(f) of the Florida Rules of Civil
Procedure and as grounds therefore would state as follows:

1. That the Defendants move to amend their answer in this matter so as to
include a counterclaim in this métter, which by its nature appears to be a compulsory

counterclaim to the extent that the issues arise out of the same nexus of events, as



Justice requires that the counterclaim be tried at the same time as the complaint and
answer so that all pending issues between the parties may be adjudicated in this
action.

2. That as a result of fact that additional evidence in support of the Defendants’
counterclaims is found in the Plaintiff’s own files and records, the Plaintiff will not
be prejudiced by the amendment of the Defendants’ answer in this matter, nor will
this matter be delayed as to the trial of same.

3. Defendants have attached hereto a copy of the proposed counterclaim.

WHEREFORE the Defendants, move this Honorable Court for the entry of an
order permitting the Defendants to amend their answer in this matter.

[ HEREBY CERTIFY that a true and correct copy of the foregoing has been
provided by U.S. Mail and fax transmission this /2_197_‘\_ day of January, 2003 to:
Christopher W. Prusaski, Esq., Proskauer Rose, LLP, 2255 Glades Road, Suite 340
W, Boca Raton, FL 33431,

SELZ & MUVDI SELZ, P.A.

214 Brazilian Avenue, Suite 220

Palm Beach, FL 33480

Tel: (561) §20-9409

Fax: (561){$33-9715

By:

STEVEN M. SELZ
FBN: 777420




IN THE CIRCUIT COURT OF THE
15" JUDICIAL CIRCUIT IN AND
FOR PALM BEACH COUNTY,
FLORIDA

PROSKAUER ROSE, LLP, a New York
limited partnership,
CASE NO.: CA 01-04671 AB
Plaintiff,
Vs,

IVIEWIT.COM, INC., a Delaware
corporation, IVIEWIT HOLDINGS,
INC., a Delaware corporation and,
IVIEWIT TECHNOLOGIES, INC,,
a Delaware corporation,

Defendants,
/

COUNTERCLAIM FOR DAMAGES

COME NOW the Counter Plaintiffs, IVIEWIT.COM, INC., IVIEWIT
HOLDINGS, INC., IVIEWIT TECHNOLOGIES, INC. and IVIEWIT LLC,
hereinafter collectively referred to as “IVIEWIT” or Counter Plaintiffs, and hereby
sues Counter Defendant, PROSKAUER ROSE, LLP, hereinafter “PROSKAUER”,
a New York limited partnership, and alleges as follows:

GENERAL ALLEGATIONS COMMON TO ALL COUNTS

1. This is an action for damages in a sum greater than $15,000.00, exclusive
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of interest, taxable costs and attorneys fees.

2, Counter Plaintiff, IVIEWIT.COM, INC., is a Delaware corporation,
formed by PROSKAUER, which at all times relevant hereto was authorized to
conduct and conducted business in Palm Beach County Florida and the State of
California.

3. Counter Plaintiff, IVIEWIT HOLDINGS, INC., is a Delaware
corporation, formed by PROSKAUER, which at all times relevant hereto was
authorized to conduct and conducted business in Palm Beach County Florida and
California.

4. Counter Plaintiff, IVIEWIT TECHNOLOQGIES, INC., is a Delaware
corporation, formed by PROSKAUER, which at all times relevant hereto was
authorized to conduct and conducted business in Palm Beach County Florida and
the State of California.

5. IVIEWIT LLC, is a Florida limited liability company, formed by
PROSKAUER, which, at all times relevant hereto, was authoﬁzed to conduct and
conducted business in the Palm Beach County Florida and the State of California.

6. Counter Defendant PROSKAUER ROSE, LLP, (hereinafter
“PROSKAUER?”) is a New York limited partnership, operating a law office in

Boca Raton, Paim Beach County, Florida.
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Boca Raton, Palm Beach County, Florida.

7. BRIAN G. UTLEY, (hereinafter “UTLEY") was at all times relevant
hereto a sui juris resident of the State of Florida and who on or about September of
1999 was the president of Counter Plaintiff, IVIEWIT LLC.

8. CHRISTOPHER WHEELER, (hereinafter “WHEELER”™) is a sui juris
individual and resident of Palm Beach County, Florida, who at all times relevant
hereto was a partner of PROSKAUER and who provided legal services to the
Counter Plaintiffs.

9. KENNETH RUBENSTEIN, (hereinafter “RUBENSTEIN") is a sui juris
individual believed to be a resident of the State of New York and who various’
times relevant hereto was initally misrepresented by WHEELER as a partner of
PROSKAUER and later became a partner of PROSKAUER, and who provided
legal services to the Counter Plaintiffs both while at Meltzer, Lippie, et al., and
PROSKAUER.

10. RAYMOND JOAQ, (hereinafter “JOAQ”) is a sui juris individual
believed to be a resident of the State of New York and who at all times relevant
hereto was represented to be RUBENSTEIN’s associate at PROSKAUER, when in
fact JOAO has never been an employee of PROSKAUER but in fact was an

employee of Meltzer, Lippie, et él.
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11. That beginning on or about November of 1998, the Counter Plaintiff,
IVIEWIT, through it’s agent and principal, Eliot I. Bernstein (“Bernstein”), held
discussions with WHEELER with regard to PROSKAUER providing legal
services to the company involving specific technologies developed by Bernstein
and two others, which technologies allowed for:

i) Zooming of digital images and video without degredation to the
quality of the digital image due to what is commonly refereed to as “pixilation”;
and,

ii) The delivery of digital video using proprietary scaling techniques;
and,

iii) A combination of the image zoom techniques and video scaling
techniques described above; and,

iv) The remote control of video cameras through communications
networks.

12. That Bernstein engaged the services of PROSKAUER to provide legal
services to the company to be formed, including corporate formation and
governance for a single entity and to obtain multiple patents and oversee US and
foreign filings for such technologies including the provisional filings for the

technologies as described in Parégraph 11 above, the “Technology”, and such
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other activities as were necessary to protect the intellectual property represented
by the Technology.

13. That at the time of the engagement of PROSKAUER, Bernstein was
advised and otherwise led to believe that WHEELER was the PROSKAUER
partner in charge of the account. |

14. Upon information and belief, WHEELER, RUBENSTEIN and JQAQ
upon viewing the technologies developed by Bernstein, and held by IVIEWIT,
realized the significance of the technologies, its various applications to
communication networks for distributing video data and images and for existing
digital processes, including, but not limited to digital cameras, digital video disks
(DVD), digital imaging technologies for medical purposes and digital video, and
that WHEELER, RUBENSTEIN and JOAQO conspired to undertake and in fact
undertook a deliberate course of conduct to deprive Bemstein and IVIEWIT of the
beneficial use of such technologies for either the use of third parties, who were
other clients of PROSKAUER and WHEELER, or for WHEELER, RUBENSTEIN
and JOAQ’s own financial gain, to the detriment and damage of the Counter
Plaintiffs.

15. That WHEELER, who was a close personal friend of UTLEY,

recommended to Bernstein and 6ther members of the board of directors of

Page 5 of 17



IVIEWIT that the IVIEWIT engage the services of UTLEY to act as President of
the Iviewit.com, LLC based on his knowledge and ability as to technology issues.

16. That at the time that WHEELER made the recommendation of UTLEY
te the board of directors, that WHEELER knew that UTLEY was in a dispute with
his former employer, Diamond Tutf Products and the fact that UTLEY had
misappropriated certain patents on hydro-mechanical systems to the detriment of
Diamond Turf Products.

17. Additionally, WHEELER was fully aware of the fact that UTLEY was
not the highly qualified “engineer” that UTLEY represented himseif to be, and that
in fact UTLEY lacked real engineering expertise or even an engineering degree
and that UTLEY had been fired from Diamond Turf Products due to his
misappropriation of patents.

18. That despite such knowledge, WHEELER never mentioned such facts
concerning UTLEY to any representative of IVIEWIT and in fact undertook to
“sell” UTLEY as a highly qualified candidate who would be the ideal person to
undertake day to day operations of IVIEWIT and work on the patents, acting as a
qualified engineer.

19. Additionally, WHEELER continued to assist UTLEY in perpetrating

such fraud on both the Board of Directors of IVIEWIT and to third parties,
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including Wachovia Bank, by approving a false resume for UTLEY to be included
in seeking approval of a private placement for IVIEWIT.

20. That based on the recommendations of WHEELER, as partner of
PROSKAUER, the board of directors agreed to engage the services of UTLEY as
president.

21. That almost immediately after UTLEY’s employment and almost one
year afier initially providing of services, WHEELER provided a retainer
agreement for the providing of services by PROSKAUER to IVIEWIT LLC,
addressed to UTLEY, a true and correct copy of such retainer agreement (the
“Retainer”) being attached hereto and made a part hereof as Exhibit “A”. That the
services provided were in fact to be paid out of the royalties recovered from the
use of the Technology, which was to be included in patent pools overseen by
RUBENSTEIN.

22. That the Retainer by its terms contemplated the providing of corporate
and general legal services to IVIEWIT LLC by PROSKAUER and was endorsed
by UTLEY on behalf of IVIEWIT LLC, the Board of Directors of IVIEWIT LLC
would not have UTLEY authorized to endorse same as it did not include the
intellectual property work which PROSKAUER had already undertaken.

23. That prior to the Retaiher, PROSKAUER and WHEELER had provided
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legal services to IVIEWIT, including services regarding patent procurement and
acted to coordinate such services both internally and with outside counsel,
including RUBENSTEIN and JOAQ, including times when they were mis-
represented as PROSKAUER attorneys.

24, That PROSKAUER billed IVIEWIT for legal services related to
corporate, patent, trademark and other work in a sum of approximately
$800,000.00,

25. That PROSKAUER billed IVIEWIT for legal service never performed,
double-billed by the use of multiple counsel on t';he same issue, and systematically
overcharged for services provided.

26. That summaries of the billing statements provided by PROSKAUER to
IVIEWIT are attached hereto and made a part hereof as Exhibit “B”.

27. That based on the over-billing by PROSKAUER, I[VIEWIT paid a sum
in of approximately $500,000.00 plus together with a 2.5% interest in IVIEWIT,
which sums and interest in IVIEWIT was received and accepted by
PROSKAUER.

28. That WHEELER, UTLEY, RUBENSTEIN, JOAO and PROSKAUER,
conspired to deprive IVIEWIT of its rights to the technologies developed by

Bernstein by:
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a} Transferring patents using Foley & Lardner so as to name UTLEY
as the sole holder of multiple patents in his individual name and capacity when in
fact they were and arose from the technologies developed by Bernstein and others
and heid by IVIEWIT prior to UTLEY’s employment with IVIEWIT, and,

b) Upon discovery of the “lapses” by JOAO, that WHEELER and
PROSKAUER referred the patent matters to WILLIAM DICK, of Foley &
Lardner, who was also a close personal friend of UTLEY and who had been
involved in the diversion of patents to UTLEY at Diamond Turf Products; and,

c) Failing to list proper inventors of the technologies based on
improper legal advise that foreign inventors could not be listed until their
immigration status was adjusted, resulting in the failure of the patents to include
their rightful and lawful inventors and the payment by IVIEWIT for unnecessary
immigration work; and,

d) Failing to ensure that the patent applications for the technologies,
contained all necessary and pertinent information relevant to the technologies and
as required by law; and,

¢) Failing to secure trademarks and copyrights and failing to complete
trademark and copyright work for the use of proprietary names of IVIEWIT and

source code for the Technologie's of IVIEWIT as intellectual property, and,;
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f} Allowing the infringement of patent rights of IVEIWIT and the
intellectual property of IVIEWIT by other clients of PROSKAUER and
WHEELER, and,;

g) Aiding JOAO in filing patents for IVIEWIT intellectual property
by intentionally withholding pertinent information from such patents and not filing
same timely, so as to allow JOAO to apply for similar patents in his own name,
both while acting as counsel for IVIEWIT and subsequently.

29. As a direct and proximate result of the actions of the Counter Defendant,
Counter Plaintiffs have been damaged in a sum estimated to be greater than
$10,000,000,000.00, based on projections by Gerald Stanley, CEO of Real 3-D (a
consortium of Lockheed, Silicone Graphics and Intel) as to the value of the
technologies and their applications to current and future uses together with the
loss of funding from Crossbow Ventures as a result of such conduct.

30. All conditions precedent to the bringing of this action have occurred or
have been waived or excused.

COUNT I- LEGAL MALPRACTICE
31. This is an action for legal malpractice within the jurisdiction of this court.
32. Counter Plaintiff re-alleges and hereby incorporates that allegations of

Paragraphs | through 30 as if fuily set forth herein.
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33. PROSKAUER employed by IVIEWIT for purposes of representing
IVIEWIT to obtain multiple patents and oversee foreign filings for such technologies
including the provisional filings for the technologies as described in Paragraph 11
above.

34. That pursuant to such employment, PROSKAUER owed a duty to ensure
that the rights and interests of IVIEWIT were protected.

35, WHEELER, RUBENSTEIN, JOAO and PROSKAUER neglected that
reasonable duty of care in the performance of legal services in that they:

a) Failed to take reasonable steps to ensure that the intellectual property
of IVIEWIT was protected; and,

b) Failed to complete work regarding copyrights and trademarks; and,

¢) Engaged in unnecessary and duplicate corporate and other work
resulting in billing for unnecessary legal services believed to be in excess of
$400,000.00; and,

d) By redacting information from the billing statements regarding
services provided so to as to give the appearance that the services provided by
PROSKAUER were limited in nature, when in fact they involved various aspects of
intellectual property protection; and,

e) By knowingly representing and agreeing to accept representation of
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clients in conflict with the interests of IVIEWIT, without either consent or waiver by
IVIEWIT.

36. That the negligent actions of PROSKAUER and its partners, WHEELER
and RUBENSTEIN, resulted in and was the proximate cause of loss to IVIEWIT.

WHEREFORE, Counter Plaintiff demands judgement for damages against
Defendant together with reasonable attorneys fees, court costs, interest and such other
and further relief as this Court deems just and equitable.

COUNT II- CIVIL CONSPIRACY

37. This is an action for civil conspiracy within the jurisdiction of this court.

38. Counter Plaintiff re-alleges and hereby incorporates that allegations of
Paragraphs 1 through 30 as if fully set forth herein.

39. Defendant, PROSKAUER and UTLEY, WHEELER, RUBENSTEIN and
JOAQ, jointly conspired to deprive the Counter Plaintiffs of their rights and interest
in the Technology.

40. That UTLEY, WHEELER, RUBENSTEIN, JOAO and PROSKAUER with
such intent, directed that certain patent rights be put in the name of UTLEY and/or
that such patent rights were modified or negligently pursued so as to fail to provide
protection of the intellectual property, resulting in the ability of other clients of

WHEELER, RUBENSTEIN, JOAO and PROSKAUER to make use of such
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technologies without being liable to IVIEWIT for royalties normally arising from
such use.

41. That PROSKAUER, without either consent of the Board of Directors or
proper documentation, transferred securities to Tiedemann/Prolow Investment Group,
which entity was also referred by WHEELER, who acted as counsel for such
unauthorized transaction.

42, That upon the discovery of the above-described events and conspiracy,
IVIEWIT’s lead investor, Crossbow Ventures, ceased its funding of IVIEWIT,

43. That Crossbow Ventures, which was a referral of WHEELER, took a
security interest in the Technology under the guise of protecting IVIEWIT and its
shareholders from the actions of UTLEY, based on the filing of an involuntary
bankruptcy {(which was later withdrawn), and as to WHEELER and PROSKAUER
based on the instant law suit, when in fact such conduct was motivated by Crossbow’s
attempts to wrongfully detain the interests of IVIEIT in the Technology. Such
conduct, upon information and belief, was undertaken with the knowledge and
assistance of WHEELER and PROSKAUER.

44, As a direct and proximate result of the conspiracy and acts of
PROSKAUER, UTLEY, WHEELER, JOAO and RUBENSTEIN, the Counter

Plaintiffs have been damaged.
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WHEREFCRE, Counter Plaintiffs demand judgement for damages against
Defendant together with court costs, interest and such other and further relief as this

Court deems just and equitable.

COUNT III- BREACH OF CONTRACT

45. This is an action for breach of contract within the jurisdiction of this Court.

46. Counter Plaintiff re-alleges and hereby incorporates that allegations of
Paragraphs 1 through 30 as if fully set forth herein.

47. Defendant, PROSKAUER, breached the contract with Counter Plaintiff,
IVIEWIT LLC by failing to provide services billed for pursuant to the billing
statements presented to the Counter Plaintiffs and over-billing for services provided.

48. That such actions on the part of PROSKAUER constitute beaches of the
contract by and between IVIEWIT LLC and PROSKAUER.

49, That as a direct and proximate result of such conduct on the part of
PROSKAUER, IVIEWIT LLC has been damaged by overpayment to PROSKAUER
and the failure of PROSKAUER to perform the contracted for legal services.

WHEREFORE, IVIEWIT demands judgement for damages against Counter

Defendant together with court costs, interest and such other and further relief as this

Court deems just and equitable.
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COUNT 1V- TORTIOUS INTERFERENCE WITH AN ADVANTAGEOUS
BUSINESS RELATIONSHIP

50. This is an action for tortious interference with an advantageous business
relationship within the jurisdiction of this Court.

51. Counter Plaintiff re-alleges and hereby incorporates that allegations of
Paragraphs 1 through 30 as if fully set forth herein.

52, Counter Plaintiff was engaged in negotiations of technology agreements
with both Warner Bros. and AOL/Time Warner as to the possible use of the
Technologies of the Counter Plaintiffs and invesFment in Counter Plaintiffs as a
strategic partner.

53. That despite the prior representations of RUBENSTEIN, at a meeting held
on or about November 1, 2000, by and between UTLEY, RUBENSTEIN and
representatives of Warner Bros. as to the Technology of IVIEWIT and the efficacy,
novelty and unique methodology of the Technology, RUBENSTEIN refused to
subsequently make the same statements to representatives of AOL and Warner Bros.,
taking the position that since Warner Bros./AOL is “now a big client of Proskauer,
I can’t comment on the technologies of Iviewit.” or words to that effect in response
to inquiry from Warner Brother/AQOL’s counsel as to the status and condition of the

pending patents on the intellectual property.
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54. That RUBENSTEIN, having served as an advisor to the Board of Directors
for IVIEWIT, was aware of the fact that at the time of the making of the statements
set forth in Paragraph 50, above, IVIEWIT was in the midst of negotiations with
AQOL/Warner Bros. as to the possible funding of the operations of IVIEWIT in and
sum of between $10,000,000.00 and $20,000,000.00.

55. Further, RUBENSTEIN as a partner of PROSKAUER, and despite his clear
prior actions in representing the interests of IVIEWIT, refused to answer questions
as to the enforcement of the Technology of IVIEWIT, with the intent and knowledge
that such refusal would lead to the cessation of the business relationship by and
between IVIEWIT and Warner Bros./AOL and other clients familiar with the Warner
Bros./AOL technology group then in negotiations with IVIEWIT, including, but not
timited to Sony Corporation, Paramount, MGM and Fox.

56. That the actions of RUBENSTEIN were and constituted an intentional and
unjustified interference with the relationship by and between IVIEWIT and Warner
Bros./AOL designed to harm such relationship and further motivated by the attempts
to “cover-up” the conflict of interest in PROSKAUER's representation of both
IVIEWIT and Warner Bros./AOL.

57. That indeed, as a direct and proximate result of the conduct of

RUBENSTEIN, Warner Bros./AOL ceased business relations with IVIEWIT to the
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damage and detriment of Counter Plaintiffs.
WHEREFORE, Counter Plaintiffs demand judgement for damages against
Counter Defendant together with court costs, interest and such other and further relief
as this Court deems just and equitable.
I HEREBY CERTIFY that a true and correct copy of the foregoing has been
| . ssion this BT _
provided by U.S. Mail and fax transmission this day of January, 2003 to:
Christopher W. Prusaski, Esq., Proskauer Rose, L1P, 2255 Glades Road, Suite 340
W, Boca Raton, FL 33431.
SELZ & MUVDI SELZ, P.A.
214 Brazilian Avenue, Suite 220
Palm Beach, FL 33480
Tel: (561} 820-9409
Fax: (561} 833-9715
By:

STEVEN M. SEL.Z
FBN: 777420
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